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HEARING  ON  HOUSE  BILL  19745,  AN  ACT  TO  REGU 

LATE  COMMERCE,  ETC. 


•V?Si5?^'  H.  K.  19745. 


IX  THE  HOUSE  OF  REPRESENTATIVES. 

March  23,  1908. 

Mr.  Hepburn  introduced  the  following  bill;  which  was  referred  to 
the  Committee  on  the  Judiciary  and  ordered  to  be  printed. 


A  BILL 


To  regulate  commerce  among  the  several  States  or  with  foreign  nations,  and 
to  amend  the  Act  approved  July  second,  eighteen  hundred  and  ninety,  entitled 
"An  Act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies.* 


•  V 


Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
Vndted  States  of  America  in  Congress  assemAled^  That  the  Act  ap- 
proved July  second,  eighteen  hundred  and  ninety,  entitled  "An  Act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies," be,  and  hereby  the  same  is,  amended  by  adding  at  the  end 
of  said  Act  the  following  sections : 

••  Sec.  8.  That  anv  corporation  or  association  affected  by  this  Act, 
but  not  subject  to  the  Act  approved  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  entitled  'An  Act  to, regulate  commerce,'  or 
the  Acts  amendatorj^  thereof  or  supplemental  thereto,  shall  be  entitled 
to  the  benefits  and  immunities  in  this  Act  hereinafter  given,  if  and 
when  it  shall  register  as  herein  provided,  and  shall  comply  with  the 
requirements  of  this  Act,  hereinafter  set  forth,  but  not  otherwise. 

'•  Such  registration,  by  a  corporation  or  association  for  profit  and 
having  capital  stock,  may  be  effected  bjr  filing  with  the  Commis- 
sioner of  Corporations  a  written  application  therefor,  together  with 
a  written  statement  setting  forth  such  information  concerning  the 
organization  of  such  corporation  or  association,  its  financial  condi- 
tions, its  contracts,  and  its  corporate  proceedings,  as  may  be  pre- 
scribed by  general  regulations  from  time  to  time  to  be  made  by  the 
President  pursuant  to  this  Act;  and  such  registration  by  a  corpora- 
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tion  or  association  not  for  profit  and  without  capital  stock  may  be 
effected  by  filing  with  the  Commissioner  of  Corporations  a  written 
application  therefor,  together  with  a  written  statement  setting  forth, 
first,  its  charter  or  agreement  of  association  and  by-laws ;  second,  the 
place  of  its  principal  oflBce,  and,  third,  the  names  of  its  directors  or 
managing  officers,  and  standing  committees,  if  any,  with  their 
residences. 

"  Thereupon  the  Commissioner  of  Corporations  shall  jregister  such 
corporation  or  association  under  this  Act.  In  case  any  corporation 
or  association  so  registered  shall  refuse  or  shall  fail  at  any  time  to  file 
the  statements  or  to  give  the  information  required  under  this  Act,  or 
to  comply  with  the  requirements  of  this  Act,  or  in  case  information 
furnishea  by  it  shall  he  false  in  any  material  particular,  the  Com- 
missioner of  Corporations  shall  have  power  to  cancel  the  registra- 
tion of  such  corporation  or  association  after  thirty  days'  notice  in 
writing  to  such  corporaticm  or  association.  Any  corporation  or  asso- 
ciation aggrieved  by  such  acti(m  of  the  Commissioner  of  Corpora- 
tions may  apply  to  the  supreme  court  of  the  District  of  Columbia, 
in  a  suit  or  proceeding  in  equity,  for  such  relief  in  the  premises  as 
may  be  proper,  and  said  court  shall  have  jurisdiction  to  hear  and 
determine  such  application,  subject  to  appeal  as  in  other  causes  in 
equity. 

*'  Sec.  9.  That  the  President  shall  have  power  to  make,  alter,  and 
revoke,  and  from  time  to  time,  in  his  discretion,  he  shall  make,  alter, 
and  revoke,  regulations  prescribing  whnt  facts  shall  be  set  forth  in 
the  statements  to  be  filed  with  the  Commissioner  of  Corporations  by 
corporations  and  associations  for  profit  and  having  capital  stx>ck 
applying  for  registration  under  this  Act,  and  what  information 
thereafter  shall  be  furnished  by  such  corporations  and  associations 
so  registered,  and  he  may  prescribe  the  manner  of  registration  and 
of  cancellation  of  registration. 

"  Nothing  in  this  Act  shall  require  the  filing  of  contracts  or  agree- 
ments of  corporations  or  associations  not  for  profit  or  without  capital 
stock,  and  such  corporations  and  associations  while  registered  here- 
under, and  the  members  thereof,  shall  be  entitled  to  all  the  benefits 
and  immunities  given  bv  this  Act,  excepting  such  as  are  given  by 
section  t«n  and  section  eleven,  without  filing  such  contracts  or  agree- 
ments; but  from  time  to  time  every  such  corporation  or  association 
shall  file  with  the  Commissioner  of  Corporations,  when  and  as  called 
for  by  him,  a  revised  statement  giving,  as  of  a  date  specified  by  him, 
such  information  as  is  required  to  be  given  at  the  time  of  original 
registration  under  section  eight  of  this  Act. 

"  Sec.  ^  10.  That  any  corporation  or  association  registered  under 
this  Act,  and  any  person,  not  a  common  carrier  under  the  provisions 
of  the  said  Act  approved  February  fourth,  eighteen  hundred  and 
eignty-seven,  or  the  Acts  amendatory  thereof  or  supplemental  thereto, 
being  a  party  to  a  contract  or  combination  hereafter  made,  other 
than  a  contract  or  combination  with  a  common  carrier  filed  under 
section  eleven  of  this  Act,  may  file  with  the  Commissioner  of  Cor- 
porations a  copy  thereof,  if  the  same  be  in  writing,  or  if  not  in  writ- 
ing, a  statement  setting  forth  the  terms  and  conditions  thereof, 
together  with  a  notice  that  such  filing  is  made  for  the  purpose  of 
obtaining  the  benefit  of  the  provisions  of  this  section.  Thereupon 
the  Commissioner  of  Corporations,  with  the  concurrence  of  the  Sec- 
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retary  of  Commerce  and  Labor,  of  his  own  motion  and  without 
notice  or  hearing,  or  after  notice  and  hearing,  as  the  Commissioner 
may  deem  proper,  may  enter  an  order  declaring  that  in  his  judg- 
ment such  contract  or  combination  is  in  unreasonable  restraint  of 
trade  or  commerce  among  the  several  States  or  with  foreign  nations. 
If  no  such  order  shall  he  made  within  thirty  days  after  the  filing 
of  such  contract  or  written  statement,  no  prosecution,  suit,  or  pro- 
ceeding by  the  United  States  shall  lie  under  the  first  six  sections 
of  this  Act,  for  or  on  account  of  such  contract  or  combination,  unless 
the  same  be  in  unreasonable  restraint  of  trade  or  commerce  among 
the  several  States  or  with  foreign  nations;  but  the  United  States 
may  institute,  maintain,  or  prosecute  a  suit,  proceeding,  or  prose- 
cution under  the  first  six  sections  of  said  Act  for  or  on  account  of 
any  such  contract  or  combination  hereafter  made,  of  which  a  copy 
or  written  statement  shall  not  have  been  filed  as  aforesaid,  or  as  to 
which  an  order  shall  have  been  entered  as  above  provided. 

"No  corporation  or  association  for  profit  or  having  capital  stock, 
and  registered  under  this  Act,  that  hereafter  shall  make  a  combina- 
tion or  consolidation  with  any  other  corporation  or  association,  shall 
be  entitled  to  continue  its  registration  under  this  Act,  unless  without 
delay  it  shall  file  with  the  Commissioner  of  Corporations,  pursuant 
and  subject  to  the  provisions  of  this  section,  a  statement  settmg  forth 
the  terms  and  conditions  of  such  combination  or  consolidation,  to- 
gether with  a  notice  as  hereinabove  provided. 

^'  Sec.  11.  That  any  common  carrier  under  the  provisions  of  the 
said  Act  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  the  Acts  amendatory  thereof  or  supplemental  thereto,  being 
a  party  to  a  contract  or  combination  hereafter  made,  or  any  other 
party  to  such  contract  or  combination,  mav  file  with  the  Interstate 
Commerce  Commission  a  copy  thereof,  if  tne  same  be  in  writing^,  or 
if  not  in  writing,  a  statement  setting  forth  the  terms  and  conditions 
thereof,  together  with  a  notice  that  such  filing  is  made  for  the  purpose 
of  obtaining  the  benefit  of  the  provisions  of  this  section.  Thereupon 
the  Interstate  Commerce  Commission,  of  its  own  motion  and  without 
notice  or  heating,  or  after  notice  and  hearing,  as  said  Commission 
may  deem  proper,  may  enter  an  order  declaring  that  in  its  judgment 
such  contract  or  combination  is  in  unreasonable  restraint  of  trade  or 
commerce  among  the  several  States  or  with  foreign  nations.  If  no 
such  order  shall  be  made  within  thirty  days  after  the  filing  of  such 
contract  or  written  statement,  no  prosecution,  suit,  or  proceeding  by 
the  United  States  shall  lie  under  the  first  six  sections  of  this  Act,  for 
or  on  account  of  such  contract  or  combination,  unless  the  same  be  in 
unreasonable  restraint  of  trade  or  commerce  among  the  several  States 
or  with  foreign  nations,  but  the  United  States  may  institute,  main- 
tain, or  prosecute  a  suit,  proceeding,  or  prosecution  under  the  first 
six  sections  of  said  Act  for  or  on  account  of  any  such  contract  or 
combination  hereafter  made,  of  which  a  copy  or  written  statement 
shall  not  have  been  filed  as  aforesaid,  or  as  to  which  an  order  shall 
have  been  entered  as  above  provided." 

Sec.  1 2.  That  section  seven  of  the  said  Act  approved  July  second, 
eighteen  hundred  and  ninety,  is  hereby  amended  so  as  to  read  as 

follows: 

"  Sec.  7.  That  any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  pei'son  or  corporation  by  reason  of  anything 
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forbidden  or  declared  to  be  unlawful  by  this  Act  may  sue  therefor 
in  any  circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in  con- 
trover^,  and  shall  recover  the  damages  by  him  sustained  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee." 

Sec.  1 3.  That  in  any  suit  for  damages  under  section  seven  of  the 
said  Act  approved  July  second,  eig:hteen  hundred  and  ninety,  based 
upon  a  ricnt  of  action  accruing  prior  to  the  passage  of  this  Act,  the 
plaintiff  3iall  be  entitled  to  recover  only  the  damages  by  him  sus- 
tained and  the  costs  of  suit,  including  a  reasonable  attorney's  fee: 
and  no  suit  for  damans  under  said  section  seven  of  the  said  Act,  bas^ 
upon  a  right  of  action  accruing  prior  to  the  passage  of  this  Act, 
shall  be  maintained  unless  the  same  shall  be  commenced  within  one 
year  after  the  passage  of  this  Act. 

Nothing  in  said  Act  approved  July  second,  eighteen  hundred  and 
ninety,  or  in  this  Act,  is  intended,  nor  shall  any  provision  thereof 
hereafter  be  enforced,  so  as  to  interfere  with  or  to,  restrict  any  right 
of  employees  to  strike  for  any  cause  or  to.  combine  or  to  contract 
with  eacn  other  or  with  employers  for  the  purpose  of  peaceably 
obtaining  from  employers  satisfactory  terms  for  their  labor  or 
satisfactory  conditions  of  employment,  or  so  as  to  interfere  with  or 
to  restrict  any  right  of  employers  for  any  cause  to  discharge  all  or 
any  of  their  employees  or  to  combine,  or  to  contract  with  each  other 
or  with  employees  for  the  purpose  of  peaceably  obtaining  labor  on 
satisfactory  terms. 

Sec]  4.  That  no  suit  or  prosecution  by  the  United  States  under  the 
first  six  sections  of  the  said  Act  approved  July  second,  eighteen  hun- 
dred and  ninety,  shall  hereafter  be  begun  for  or  on  account  of  any 
contract  or  combination  made  prior  to  the  passage  of  this  Act,  or  any 
action  thereunder,  unless  the  same  be  in  unreasonable  restraint  of 
trade  or  commerce  among  the  several  States  or  with  foreign  nations; 
and  no  suit  or  prosecution  by  the  United  States  under  the  first  six 
sections  of  the  said  Act  approved  July  second,  eighteen  hundred  and 
ninety,  shall  be  begim  after  one  year  from  the  passage  of  this  Act  for 
or  on  account  of  any  contract  or  combination  made  prior  to  the  passage 
of  this  Act,  or  any  action  thereunder;  but  no  corporation  or  associa* 
tion  authorized  to  register  under  section  eight  of  the  said  Act  ap- 
proved July  second,  eighteen  hundred  and  ninety,  as  amended,  shall 
be  entitled  to  the  benent  of  this  immunity  if  it  shall  have  failed  so  to 
register,  or  if  the  registration  of  such  corporation  or  association  shall 
have  been  canceled  before  the  expiration  of  one  year  after  such  regis- 
tration, exclusive  of  the  period,  if  any,  during  which  such  cancelation 
shall  have  been  stayed  by  an  order  or  decree  of  court  subsequently  va- 
cated or  set  aside.  Anything  herein  contained  to  the  contrary  notwith- 
standing, all  actions  and  proceedings  now  or  heretofore  pending  under 
or  by  virtue  of  any  provision  of  the  said  Act  approved  July  second, 
eighteen  hundred  ana  ninety,  may  be  prosecuted  and  may  be  defended 
to  final  effect;  and  all  judgments  and  decrees  heretofore  or  hereafter 
made  in  any  such  actions  or  proceedings  may  be  enforced  in  the  same 
manner  as  though  this  Act  had  not  been  passed. 


SrBCOMMlTTEE  No.  3  OF  THE  COMMITTEE  ON  THE  JuDICIARY, 

House  of  Representatives, 
WasMfifftonj  />•  C,  Saturday^  April  4^  1908. 

The  sidE>committee  met  at  10.80  o'clock  a.  m.  ^ 

Present:  Representatives  Littlefield  (chairman),  Malby,  and 
Henry,  of  the  subcommittee. 

Present  also:  Representatives  Jenkins,  Parker,  Alexander,  Tirrell, 
Sterling,  Bannon,  Diekema,  Caulfield,  and  Reid. 

Present  also :  Many  representatives  of  those  in  favor  of  and  those 
opposed  to  the  bill  under  consideration. 

The  subcommittee  thereupon  proceeded  to  the  consideration  of  the 
bill  (H.  R.  19745)  "To  regulate  commerce  among  the  several  States 
or  with  foreign  nations,  and  to  amend  the  Act  approved  July  second, 
eighteen  hundred  and  ninety,  entitled  'An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies.' " 

The  Chairman.  Gentlemen,  please  come  to  order.  The  hour  fixed 
for  this  hearing  has  gone  by  by  nearly  ten  minutes  and  I  am  the  only 
member  of  the  subcommittee  present.  There  are,  however,  three  or 
four  members  of  the  Judiciary  Committee  present.  If  it  is  a^ee- 
able  to  the  partie«?  interested  we  will  begin  the  hearing  now ;  or,  if  it 
is  desired,  we  will  wait  until  other  members  of  the  subcommittee 
come  in.  It  is  entirely  at  vour  disposal.  Mr.  Low,  I  understand, 
represents  the  proponents  ol  the  measure. 

^  tn  the  first  instance,  is  there  anyone  here  who  appears  in  opposi- 
tion  to  the  measure  generally? 

Mr.  Daniel  Davenport.  I  appear  in  behalf  of  the  American  Anti- 
boycott  Association,  in  opposition  to  the  bill. 

The  Chaibman.  Mr.  Emery? 
^  Mr.  Emert.  I  appear  in  behalf  of  some  185  associations  in  opposi- 
tion to  the  bill,  representing  a  national  association  of  manufacturers, 
members  of  State,  local,  and  other  associations. 

The  Chairman.  Mr.  Monahan  ? 

Mr.  Monahan.  I  represent  the  National  Founders'  Association. 

The  Chairman.  If  you  three  gentlemen  will  confer  together,  if  it 
is  agreeable  to  you^  and  arrange  upon  some  one  gentleman  to  manage 
the  details  before  the  committee  m  opposition,  I  will  then  consmt 
both  you  and  Mr.  Low  as  to  the-  manner  in  which  the  hearing  shall 
proceJed — that  is,  as  to  the  order.  If  Mr.  Emery,  Mr.  Monahan,  and 
Mr.  Davenport  can  arrange  among  themselves  so  that  one  of  these  , 
gmtlemen  can  speak  for  all,  then  I  will  see  what  arrangement  can  be 
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made  between  them  and  Mr.  Low  as  to  the  order  of  the  hearing.  We 
can  arrange  those  details  before  the  other  members  of  the  committee 
come  in. 

Mr.  Davenport.  Is  it  the  understanding  that  the  proponents  are  to 
go  ahead  ? 

The  Chairiman.  I  presume  so.  Who  will  represent  the  oppo- 
nents— Mr.  Davenport  or  Mr.  Emeiy,  or 

Mr.  Emery.  We  agree  on  that. 

The  Chairman.  You  agree  on  Mr.  Davenport? 

Mr.  Emery.  Yes. 

The  Chairman.  Very  well.  Mr.  Davenport,  will  it  be  agi*eeable 
to  your  people  for  Mr.  Low  to  proceed  in  the  first  instance,  inasmuch 
as  he  represents  the  people  urging  the  passage  of  the  bill? 

Mr.  Davenport.  Certamly. 

The  Chairman.  Mr.  Low,  what  arrangements  would  you  like  to 
make  with  reference  to  the  order  in  which  the  hearing  shall  proceed  ? 
Would  you  like  to  be  heard  first  and  exhaust  all  you  may  have  to 
say  affirmatively,  and  then  hear  what  the  other  gentlemen  have  to 
say  in  the  way  of  objection,  and  then  reply;  or  would  it  be  more 
agreeable  to  alternate  back  and  forth  ?  Anything  that  will  suit  your 
convenience  will  suit  the  convenience  of  the  committee. 

Mr.  Low.  I  think  it  would  be  more  instructive  and  helpful  if  we 
alternated  back  and  forth,  if  that  is  agreeable  to  Mr.  Davenport. 

Mr.  Davenport.  They  have  a  gi'eat  number  of  gentlemen  here  who 
want  to  be  heard  in  favor  of  this  measure,  and  I  suppose  the  orderly 
way  would  be  to  have  what  anybody  has  to  say  in  favor  of  it  said 
first;  and  that  we  could  ask  an  opportunity  to  be  heard  in  reply. 

The  Chairman.  I  suppose  that  would  be  the  orderly  method. 
Would  it  be  agreeable  to  you,  Mr.  Low  ? 

Mr.  Low.  If  we  can  have  an  opportunity  to  reply  after  the  objec- 
tions have  been  urged,  yes.  We  certainly  feel  that  we  are  entitled 
to  that  in  one  form  or  another. 

The  Chairman.  Of  course,  the  committee  has  not  yet  taken  anv 
action  upon  that,  but  my  own  notion  about  it  is  that  the  committee  will 
be  diroosed  to  hear  everybody  who  is  interested  in  the  measure  and 
that  the  persons  who  appear  for  the  bill  certainly  ought  to  have  an 
opportunity  to  reply  to  those  who  appear  in  objection  thereto.  So, 
if  it  is  agreeable,  we  will  proceed  with  Mr.  Low's  people,  who  are  in 
favor  of  the  bill,  in  the  first  instance,  and  then  the  parties  who  ai-e 
in  opposition  may  be  heard ;  and  then  later  on  you  may  be  heard  in 
reply. 

Mr.  Davenport.  Is  the  hearing  to  be  confined  to  to-day? 

The  Chairman.  That  is  a  matter  that  has  not  been  determined. 
I  should  doubt  very  much  if  it  was.  As  far  as  I  am  personally  con- 
cerned, I  am  willing  to  sit  right  through  to-day  and  through  Mon- 
day and  Tuesday,  and  more  than  that  if  it  is  necessary.  Oi  course, 
we  would  expect  the  hearing  to  be  confined  within  reasonable  limits^ 

Before  the  hearing  begins  I  will  read  some  telegrams  that  have  been 
sent  to  me,  so  as  to  get  them  into  the  record.  I  will  read  them  as  a 
part  of  the  hearing : 

Such  political  Jugglery  as  represented  by  Hepburn  bill  to  amend  the  Sher- 
man law  will,  if  persisted  in,  destroy  all  remaining  contldence  in  the  Adminis- 
tration and  turn  the  country  over  to  the  Democrats. 

The  Kinnabd  Manufacturing  Co. 
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For  obvious  reasons  this  nssociatioD  protest  against  Hepburn  bill  amending 
Sberman  nntitrust  law. 

Dayton  Gmployebs'  Association. 


For  God's  sake  spare  us  such  legislation  as  is  proixmed  by  the  Hepburn  bill, 
No.  19745. 

Dayton  Manitfactubing  Co. 


This  company  believes  |)assage  of  Hepburn  bill  to  amend  the  antitrust  law 
will  shake  the  people's  confidence  In  the  stabllitj-  of  our  <Toveniment. 

The  Barney  &  Smith  Car  Co. 


If  the  Hepburn  bill  amending  Sherman  Act  is  passed,  we  believe  the  people 
will  repudiate  the  Republican  party  at  the  next  election. 

The  Davis  Sewing  Machine  Co. 


AVe  can  conceive  of  no  legislntlon  more  disiistroiis  to  business  interests  and 
to  the  welfare  of  this  country  than  would  be  the  Heiiburn  law  if  enacted. 

The  Platt  Iron  Works  Co. 


We  protest  against  proposed  Hepburn  amendment  to  Sherman  Act,  as  one  of 
the  most  vicious  pieces  of  legislation  ever  put  before  the  American  Congress. 

The  Brow  NELL  Co. 


The  Hepburn  measure  is  a  vicious  conspiracy  and  must  not  become  law. 

The  Computing  Scale  Co. 


Record  our  emphatic  protest  against  Hepburn  amendment  to  Sherman  anti- 
trust law. 

The  Buckeye  Iron  and  Brass  Co. 


Passage  of  the  Hepburn  bill  will  kill  the  Republican  party  next  fall,  we  fully 
believe,  and  it  should. 

The  W.  p.  Callahan  Co. 


We  desire  to  enter  our  protest  against  Hepburn  amendments  and  condemn 
the  originators  who  are  proi>osing  such  infamous  legislation. 

The  Dayton  Globe  Iron  Works. 


Business  Interests  of  this  community  bitterly  indignant  over  Hepburn  bill. 
We  protest  against  favorable  report  by  your  committee. 

Crawford  McGregor  &  Canby  Co. 

The  following  letter  is  directed  to  nie : 

Iloteriiatlonal   Astoclatlon   of   Master   House   Painters   and    Decorators   of   the    United 

States  and  Canada.] 

SoMERviLLE,  Mass.,  March  30,  lOOS, 

Deab  Sir:  I  learn  that  there  are  to  be  hearings  on  April  4  on  the  Hepburn 
bill  (H.  R.  No.  1^745),  and  as  secretary-treasurer  of  the  above  association,  and 
on  its  behalf,  I  write  to  protest  against  the  bill  as  a  whole,  and  especiaUy  the 
second  paragraph  of  section  — ,  which  1  believe  would  legalize  the  boycott.  It 
seems  to  me  that  the  enactment  of  any  such  law  would  be  positively  class  dis- 
crimination, and  I  can  not  see  why  one  class  of  citizens  sbouhi  be  exempt  from 
the  provisions  of  such  a  law,  made  by  our  National  Congress.  I  remain. 
Tours,  respectfully, 

William  E.  Wall,  Secretary-Treasurer, 
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I  will  say,  gentlemen,  that  so  far  as  anytiiing  of  any  character  comes 
into  the  possession  of  the  committee  I  will  see  that  it  is  put  in  and 
made  a  part  of  the  hearing.  That  is,  everybody  is  entitled  to  the 
possession  of  information  that  comes  into  the  possession  of  the  sub- 
committee. That  is  the  view  the  subcommittee  takes  of  it.  Now,  Mr. 
Low,  you  may  proceed. 

STATEMENT  OF  SETH  LOW,  ESQ.,  FBESIDENT  OF  THE  NATIONAL 

CIVIC  FEDERATION. 

Mr.  Low.  Mr.  Chairman  and  gentlemen  of  the  committee,  there  was 
held  in  Chicago  last  October  a  conference  upon  trusts  and  organiza- 
tions, which  was  called  under  the  auspices  of  the  National  Civic  Fed- 
eration. The  membership  of  that  congress  was  composed  of  delegates 
appointed  by  the  jgovemors  of  42  of  flie  States  of  the  Union  and  by 
over  90  commercial  and  agricultural  and  labor  organizations.  At 
that  congress  certain  resolutions  were  adopted  which  have  been  pre- 
sented to  the  House  by  Colonel  Hepburn,  and  a  subcommittee  was  ap- 
pointed to  see  that  they  were  presented  to  Congress.  When  we  were 
making  the  arrangements  for  the  presentation  of  those  resolutions, 
throujp  the  court^  of  the  Speaker,  the  subcommittee  had  the  pleas- 
ure of  meeting  Mr.  Jenkins,  of  this  committee,  and  Colonel  Hepburn, 
.of  the  Interstate  Commerce  Committee,  and  as  a  result  of  that  confer- 
ence we  were  asked  to  propose  a  bill  or  bills.  We  were  not  under  any 
instructions  from  the  Chicago  conference  to  do  that,  and  the  bill  that 
we  propose  is  not  presented  with  the  authority  of  that  conference  for 
that  reason.  But  being  called  upon  to  prepare  some  le^slative 
measure  for  consideration,  the  National  Civic  Federation,  which  had 
called  the  conference,  took  the  matter  up  and  this  bill  has  been  pre- 
pared after  a  very  careful  study  of  the  subject  and  as  wide  confer- 
ence with  the  different  interests  as  it  was  practicable  to  secure  within 
the  limited  time  at  our  command.  The  committee  therefore  will  un- 
derstand that  in  offering  this  bill  we  are  complying  with  the  wishes 
of  the  chairman  of  the  committee  that  we  should  present  some  definite 
legislation. 

The  Chairman.  The  wishes  of  the  chairman  of  this  committee?  • 

Mr.  Low.  Yes. 

The  Chairman.  Of  the  chairman  of  the  Committee  on  the  Judiciarj" 
and  the  chairman  of  the  Committee  on  Interstate  Commerce  ? 

Mr.  Low.  Both  of  them  asked  us  to  prepare  a  measure. 

The  Chairman.  Are  we  to  understand  that  this  measure  follows 
the  lines  of  their  sug^tion? 

Mr.  Low.  Of  the  Chicago  conference,  yes ;  so  far  as  it  is  practicable 
to  do  so,  after  consulting  with  the  different  interests  concerned.  We 
can  not  say  that  it  identically  does,  because  matters  have  come  up 
since  then  that  were  not  then  under  consideration,  and  in  attempting 
to  give  definite  form  to  the  resolutions  we  have  done  as  well  as  we 
could.    I  think  there  is  nothing  contrary  to  the  resolutions  in  the  bill. 

The  Chairman.  Nothing  contrary  to  what? 

Mr.  Low.  Nothing  in  the  bill  contrary  to  the  resolutions  that  were 
adopted  at  Chicago. 

Tne  Chairman.  Oh,  yes. 

Mr.  Low.  They  did  suggest  the  appointment  of  a  commission  to 
study  certain  large  phases  of  the  subject,  but  it  seemed  to  the  Federa- 


I  HEARINGS  ON   HOUSE  BIUL  19745 — LOW.  11 

tion  that  it  was  better  to  propose  a  measure  leading  to  immediate 
action. 

The  Chairman.  Right  there,  Mr.  Low,  if  there  is  no  objection,  who 
are  thepeople  that  actually  participated  in  the  preparation  of  the 
bill?    Who  are  the  men  who  actually  drew  it? 

Mr.  Low.  We  conferred  with  Mr.  Gary,  of  the  United  States  Steel 
Corporation. 

The  Chaibman.  E.  H.  Gary,  president  of  their  board  of  directors  ? 

Mr.  Low.  E.  H.  Gary,  who  is  likely  to  be  here  this  morning.  He 
is  in  Washington,  and  I  think  he  came  on  on  purpose  for  this  meet- 
ing. The  lawyers  actually  engaged  in  the  drafting  of  the  bill  were 
Mr.  Stetson 

The  Chairman.  That  is,  Francis  Lynde  Stetson? 

Mr.  Low.  Francis  Lynde  Stetson;  and  Mr.  Morawetz. 

The  Chairman.  Victor  Morawetz  ? 

Mr.  Low.  Victor  Morawetz.  Professor  Jenks,  of  the  Federation, 
was  in  constant  collaboration  upon  the  subject.  We  also  kept  in 
close  touch  with  the  administrative  departments  of  the  Government 
through  the  Bureau  of  Corporations. 

The  Chairman.  That  is,  Mr.  Herbert  Knox  Smith? 

Mr.  Low.  Mr.  Herbert  Knox  Smith ;  yes. 

With  your  permission,  I  should  like  to  read  this  general  presenta- 
tion of  the  subject,  Mr.  Chairman,  and  afterwards  I  would  be  very 
glad  to  answer  any  questions  that  may  be  submitted : 

"  The  problem  with  which  the  bill  introduced  by  Colonel  Hepburn, 
and  prepared  under  the  auspices  of  the  National  Civic  Federation, 
seeks  to  deal  is  not  an  easy  one,  but  it  may  be  stated  very  plainly. 
As  a  result  of  a  long  series  of  decisions  by  the  Supreme  Court  of  the 
United  States  it  is  at  last  made  clear  to  everybody  doing  interstate 
commerce  by  the  methods  of  combination  which  are  characteristic  of 
these  times  that  much  of  such  business  is  done  contrary  to  law.  Com- 
mon carriers,  business  corporations,  and  business  men,  labor  organiza- 
tions and  labor  men,  have  all  had  it  brought  home  to  them,  one  after 
another,  that  under  the  terms  of  the  Sherman  antitrust  law  a  lar^ 

Eart  of  the  business  done  in  the  United  States  at  the  present  time  is 
eing  done  contrary  to  law.    Cooperative  associations  and  other  as- 
sociations of  farmers  are  subject  to  the  same  statute. 

"  Common  carriers  should  be  permitted  to  combine  and  to  make 
traffic  agreements  in  proper  cases  and  imder  suitable  governmental 
supervision,  for  combination  and  traflSc  agreements  often  mean  more 
effective  service  of  the  public.  What  is  wanted  is  effective  public 
supervision  and  not  an  absolute  prohibition  of  the  very  thing  that 
may  secure  the  best  public  service.  It  is  singular  that  a  people  who 
have  constituted  the  greatest  Republic  in  history  by  the  combination 
of  many  States  should,  even  f  gr  a  moment,  deny  to  its  own  commercial 
agencies  the  opportunity  of  giving  better  service  by  proceeding  along 
tiie  same  lines.  Regulation,  not  prohibition,  should  be  our  watch- 
word in  all  such  matters.  There  is  scarcely  a  line  of  commercial  busi- 
ne^,  if  there  be  even  one,  in  which  combinations  in  restraint  of  trade 
are  not  sometimes  desirable  in  these  days  in  the  public  interest  no 
less  than  in  the  interest  of  trade,  for  modern  business  is  very  com- 
plex and  its  problems  are  often  trade  problems  as  distinguished 
from  individual  problems.     Organized  labor  is  built  up  upon  the  rec- 
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ognized  right  to  combine,  to  strike,  and  to  make  trade  agreements. 
A.  law  that  raises  doubt  as  to  these  rights  for  which  labor  has  suc- 
cessfully contended  in  other  countries,  when  it  was  a  hanging  offense 
to  do  so,  strikes  a  blow  not  only  at  organized  labor  but  at  the  whole 
structure  of  modem  democratic  society.  The  trade  agreement  which 
determines  for  a  fixed  period  by  mutual  agreement  of  employer  and 
of  employee  the  rate  of  wages  to  be  paid  and  the  conditions  of  em- 
ployment offers  the  most  hopeful  method  which  has  yet  been  dis- 
covered to  promote  and  to  make  permanent  industrial  peace  under 
modem  industrial  conditions,  and  to  classify  such  agreements  as 
though  they  were  contracts  in  restraint  of  trade  would  be  a  public 
calamity.  The  attempt  of  cotton  growers,  wheat  growers,  and  other 
'producers  of  farm  products  to  protect  themselves  by  combination 
against  the  combinations  that  deal  in  their  products  is  just  as  cer- 
tainly unlawful  under  the  Sherman  Act  as  the  business  combinations 
of  which  they  complain,  but  even  a  law  of  the  United  States,  power- 
ful as  this  countrv  is,  can  not  set  aside  the  universal  law  that  leads 
men  in  these  days  to  combine  and  which  leads  men  to  do  so  precisely 
in  proportion  as  they  are  intelligent  and  free. 

k     "  As  a  further  aggravation  of  the  situation,  the  antitrust  law  is  a 
I  penal  one.     Yet  no  one  is  able  to  be  sure  as  to  certain  agreements 
whether  they  are  unlawful  or  not.    Anyone  making  an  agreement  of 
1  such  a  sort  affecting  interstate  commerce  and  who  does  business  under 
/  it,  does  it  at  his  own  risk;  and  long  after  the  agreement  has  been 
'   made  he  may  find  out  that  he  has  rendered  himself  liable  to  imprison- 
ment as  well  as  to  a  heavy  fine.    I  respectfully  submit  that  this  is  a 
situation  which  is  literally  intolerable.    It  inevitably  leads  to  a  wide 
disregard  of  the  statute  upon  the  theory  that  "necessity  knows  no 
law  p  because  business  to  be  done  at  the  present  time  must  be  done 
by  modern  methods,  and  these  often  involve  some  restraint  of  trade. 
The  preservation  of  our  forests,  for  example,  by  agreement  between 
the  owners  as  to  the  amount  of  timber  to  be  cut  year  by  year  is  prob- 
ably impossible  under  such  a  law,  because  such  an  agreement  involves 
a  restraint  in  trade.    Beyond  this,  the  statute  itself  constantly  acts 
in  restraint  of  trade,  for  the  reason  that  only  what  is  necessary  is 
likely  to  be  undertaken  in  the  face  of  the  penalties  which  the  statute 

Srovides.    A  better  method  for  sapping  er.terprise  could  scarcely  be 
evised. 

"  How  does  it  happen  that  a  country  like  ours,  renowned  the  world 
over  for  its  freedom  of  initiative,  finds  itself  in  such  a  situation  ?  If 
one  goes  far  enough  back  in  history,  one  reaches  a  time  when  even  so 
simple  a  form  of  combination  as  a  partnership  was  held  to  be  illegal 
under  the  common  law.  In  the  interval,  especially  in  this  country^ 
we  have  broken  away  so  far  from  the  original  restraints  of  the  com- 
mon law  concerning  combinations  as  to  encounter  a  new  set  of  evils, 
chargeable,  as  many  think,  to  the  too  great  absence  of  restraint.  Com- 
binations in  this  country  have  been  formed  upon  so  vast  a  scale,  and 
have  so  efficientlv  dominated  one  line  of  business  after  another,  as  to 
awaken  a  genuine  fear  in  the  minds  of  multitudes  that  the  end  of 
individual  opportunity  is  in  sight.  Acting  under  such  an  impulse  of 
apprehension,  the  Sherman  antitrust  law  was  passed  in  1890.  There 
is  little  evidence  that  the  popular  fear  which  placed  this  law  upon 
the  statute  books  has  disappeared.    The  Sherman  antitrust  law,  as 
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interpreted  by  the  Supreme  Court,  reimposed,  as  it  were,  all  the 
ancient  restraints  of  the  common  law  oonoeming  combinations,  and 
as  to  agreements  in  restraint  of  trade  imposed  even  greater  restraints, 
for  the  common  law  permitted  such  agreements  as  were  reasonable, 
and  this  law  has  thus  placed  us,  in  fact,  in  the  intolerable  position 
already  described.  If,  then,  we  can  not  endure  the  ancient  r^raints 
of  the  common  law  as  to  combinations  nor  the  Ur^  freedom  from  re- 
straint as  to  agreements  in  restraint  of  trade,  which  gave  rise  to  the 
new  evils  that  proved  so  alarming  to  the  people,  what  shall  we  do? 

''There  are  evidently  several  possible  courses:  (1)  The  Sherman 
antitrust  act  might  be  repealed.  Eveir  man  must  judge  for  him- 
.^If  whether  this  is  possible.  To  us  of  the  National  Civic  Federation 
it  seems  at  the  present  time  out  of  the  question.  Popular  opinion 
would  not  tolerate  it.  (2)  The  Sherman  antitrust  act  mi^ht  be 
amended,  so  that  only  contracts  in  unreasonble  restraint  of  trade 
would  be  forbidden.  This  undoubtedly  would  remove  the  restraints 
ct>mplained  of;  but  what  does  it  offer  to  quiet  the  fears  which  placed 
the  Sherman  antitrust  act  upon  the  statute  book  and  which  keep  it 
there?  Bv  manv.  such  an  amendment  would  be  considered  the 
eqiuvalent  of  the  repeal  of  the  Sherman  antitrust  law.  It  must  be 
admitted,  if  such  an  amendment  were  made,  that  it  would  be  diffi- 
cult to  frame  a  law  that  would  even  bring  about  reasonable  publicity. 
Such  an  amendment  is  evidently  not  in  line  with  the  Presidents 
recent  recommendation.  For  all  of  these  reasons  such  an  amendment 
does  not  seem  to  us  to  offer  the  promise  of  immediate  relief.  (3)  It 
is  possible  to  propose  the  national  incorporation  of  all  organizations 
doing  interstate  business.  Whether  that  plan  may  be  adopted  or 
not.  m  the  future,  no  one  can  say.  It  will  not  be  disputed  that 
to-day,  to  use  one  of  Gladstone's  phrases,  '  It  is  hardly  above  the 
horizon.'  (4)  The  suggestion  that  everyone  doing  interstate  busi- 
ness should  be  obliged  to  take  out  a  national  license  is  another  way 
that  has  been  suggested  of  dealing  with  the  problem.  The  National 
Civic  Federation  oelieves  that  this  method  also  is  one  as  to  which 
public  opinion  is  not  yet  clear.  A  bill  framed  upon  such  lines  would 
doubtless  lead  to  an  interesting  constitutional  discussion  as  to  the 
precise  limits  of  State  and  Federal  control  of  commerce,  and  that 
would  postpone  the  very  relief  that  is  so  imperatively  needed  with- 
out delay.  It  has  been  said  of  the  bill  under  discussion  that  it  is 
in  effect  a  license  bill;  but  the  very  essence  of  the  license  system  is 
that  no  one  can  do  business  who  does  not  take  out  a  license. 

*'  This  bill,  on  the  contrary,  is  optional,  and  affects  onljr  those  who 
voluntarily  place  themselves  imder  it.  I  submit  that  this  is  a  con- 
servative method  of  testing  how  a  bill  upon  new  lines  is  likely  to 
work.  If  it  becomes  a  law,  it  is  almost  certain  to  lead  to  a  laree 
measure  of  publicity,  and  that,  in  the  opinion  of  many,  is  likely  to  be 
the  euro  for  most  of  the  evils  that  have  brought  about  too  great  legal 
restraint.  If  so,  it  will  surely  lead  in  the  end  to  greater  freedom  from 
such  restraints.  The  advantages  of  publicity  are  two-sided.  Men 
whose  corporate  activities,  within  proper  limits,  are  to  be  made  matter 
of  public  record  are  likely  to  be  careiul  not  to  do  anything  that  they 
are  not  wilUng  that  the  public  should  know.  On  the  other  hand, 
much  of  the  criticism  of  corporations  on  the  part  of  the  people  at 
large  is  due  to  the  fact  that  they  do  not  understand  corporate  methods 
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or  corporate  procedure.  There  is  much  reason  to  believe  that  publicity 
will  make  the  criticism  of  corporate  undertakings  more  intelligent, 
and  therefore,  in  the  main,  more  friendlj.  Rightly  or  wrongly,  people 
believe  that  publicity  means  fair  dealing  with  me  public,  and  they 
are  equally  ready  to  believe,  whether  justly  or  unjustly,  that  secrecy 
means  unfair  dealing  with  the  public. 

"  The  National  Civic  Federation  fully  understands  that  there  may 
be  honest  difference  of  opinion  as  to  the  general  scheme  of  the  biU 
under  discussion,  but  while  the  bill  may  not  escape  criticism  we  be- 
lieve it  capable  of  vindication.  The  reasons  why  other  alternative 
methods  of  escape  from  our  present  intolerable  situation  are  not  avail- 
able, either  now  or  in  the  near  future,  have  already  been  pointed  out 
Let  me  now  try  to  make  clear  the  salient  features  of  the  Hepburn  bill, 
which  is  offered  as  a  practicable  method  of  dealing  with  a  situation 
which  is  confessedly  exceedingly  difficult. 

"(1)  The  benefits  and  immunities  offered  by  the  bill  are  condi- 
tioned upon  registration — for  common  carriers,  with  the  Interstate 
Commerce  Commission ;  for  all  others,  with  the  Bureau  of  Corpora- 
tions; and  registration  is  optional.  Therefore  the  bill  affects  only 
those  who  choose  to  register. 

"(2)  Registration  can  be  denied  to  no  one  who  gives  the  informa- 
tion called  for  by  the  bill;  and  no  one  can  be  deprived  of  registry 
arbitrarily,  nor  for  cause  without  appeal  to  the  courts. 

"(3)  All  corporations  and  associations  affected  by  the  bill  are 
divided  into  two  classes,  (a)  those  for  profit  and  having  capital 
stock,  and  (6)  those  not  lor  profit  and  not  having  capital  stock. 
The  first  class  must  give  such  information  as  may  be  called  for  by 
general  regulations,  to  be  prepared  by  the  President,  as  to  their  or- 
ganization, their  finances,  their  contracts,  and  their  corporate  pro- 
ceedings. The  second  class  must  file  their  constitutions  and  by-laws, 
the  address  of  their  head  office,  and  the  names  and  addresses  of  their 
officers  and  standing  committees ;  but  this  distinction  is  not  arbitrary. 
Corporations  for  profit  appeal  to  investors  for  their  money;  cor- 
porations not  for  profit  do  not.  At  no  other  point  in  the  bill  is  any 
distinction  made  between  the  two  classes  of  corporations  or  associa- 
tions. The  clause  relating  to  strikes  and  trade  agreements  is  not  an 
exception  to  this  statement.  That  clause  simply  makes  clear  that 
certain  correlative  rights  of  employees  and  of  employers  are  not 
affected  by  the  Sherman  antitrust  law.  The  necessity  for  such  a 
clause  I  shall  speak  of  later. 

"  What,  then,  are  the  benefits  to  be  derived  from  registration  under 
this  bill? 

"  (1)  For  the  public,  reasonable  publicity,  such  as  some  corpora- 
tions already  give  voluntarily. 

"  (2)  For  existing  combinations  and  contracts  in  restraint  of  trade, 
the  assurance  that  they  will  not  be  attacked  by  the  Government, 
except  upon  the  ground  that  they  are  in  unreasonable  restraint  of 
trade;  and  as  to  everything  done  prior  to  the  passage  of  the  act  a 
statute  of  limitations  of  one  year  is  fixed.  I  ask  you  to  notice,  there- 
fore, that  this  bill  does  establish  the  rule  of  reasonableness  as  to 
restraint  in  trade,  so  far  as  the  past  is  concerned.  This  is  fair  because 
many  such  agi-eements  were  made  before  the  Supreme  Court  had 
given  its  wide  and  sweeping  interpretation  to  the  antitrust  act;  and 
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it  is  wise,  because  it  will  lift  a  great  load  of  anxiety  off  of  men  of  all 
sorts,  who  would  not  willingly  do  anything  contrary  to  the  laws  of 
the  country.  I  doubt  if  there  be  any  one  thing  that  will  do  so  much 
to  revive  business  courage  and  enterprise  at  a  time  when  both  are  so 
much  needed. 

"  (3)  For  combinations  to  be  formed  hereafter,  the  bill  provides 
that  if  not  disapproved  within  thirty  days  (the  President  in  nis  mes- 
sage suggests  sixty  days — the  precise  period  is  not  important),  these 
combinations  can  not  thereafter  be  attacked  except  on  the  ground  of 
unreasonableness. 

"  (4)  Contracts  or  agreements  in  restraint  of  trade  to  be  made 
hereafter  need  not  be  fifed  any  more  than  they  are  now;  but  if  they 
are  filed,  the  same  rule  applies;  that  is  to  say,  if  not  disapproved 
within  a  limited  period,  they  can  only  be  attacked  on  the  ground  that 
they  are  in  unreasonable  restraint  of  trade. 

"  I  apprehend  that  this  proposed  grant  to  an  administrative  board 
or  department  of  the  power  to  disapprove  combinations  or  contracts 
hereafter  to  be  made  is  the  critical  feature  of  this  bill.  The  first  ques- 
tion that  will  be  asked  is:  Why  not  adopt  the  same  policy  toward 
future  combinations  and  contracts  as  toward  existing  ones,  and  pro- 
vide that  none  shall  be  attacked  except  for  being  m  unreasonable 
restraint  of  trade  ?  The  answer  is  that  such  a  provision  would  compel 
us  to  go  into  the  future  with  no  other  protection  than  the  protection 
which  has  proved  insufficient  in  the  past  to  avert  the  very  evils  which 
have  aroused  the  strong  popular  feeling  that  has  placed  the  Sherman 
antitrust  law  upon  the  statute  books  and  which  keeps  it  there.  With 
^oich  a  provision  as  to  future  contracts,  it  is  doubtful  whether  this  bill 
would  even  bring  about  publicity ;  and  even  if  it  were  to  do  so,  until  it 
i:f  proven  by  experience  (hat  publicity  alone  is  a  sufficient  protection, 
it  can  not  certainly  be  said  that  no  other  safeguard  is  desirable. 

"  The  next  question  that  will  be  asked  i^:  Why  should  not  the  Gov- 
ernment's failure  to  disapprove  be  final  ?    The  answer  is  that  what  is         \ 
reasonable  to-day  may  become,  by  the  changes  that  time  brings,  un-  ' 

I'easonable — say,  five  or  ten  years  from  to-day.  The  Government 
should  not  be  prevented  from  questioning  anything  that  is  in  unrea- 
sonable restraint  of  trade ;  but  it  may  properly  be  compelled,  as  it  is 
compelled  under  this  bill,  to  assume  the  burden  of  proving  the  unrea- 
sonableness of  which  it  complains. 

"  The  third  question  that  may  be  asked  is,  what  redress  have  those 
whose  combinations  or  agreements  are  disapproved  by  these  adminis- 
trative officials?  It  must  be  frankly  said,  none.  I  Know  of  no  way 
to  secure  a  review  in  the  courts  of  an  administrative  decision  of  this 
•character.  On  the  other  hand,  it  must  be  pointed  out  that  disap- 
proval has  no  other  effect  than  to  leave  such  combinations  and  con- 
tracts under  the  Sherman  antitrust  law  as  it  now  stands;  that  is  to 
5^y,  in  the  position  in  which  all  combinations  and  contracts  in  re- 
straint of  trade  now  are.  Is  it  worth  while  to  keep  all  the  business 
activities  in  the  United  States  under  the  harrow  because  a  few  com- 
binations or  contracts  may  still  be  left  there,  with  the  possibility  at 
least  that  they  ou^ht  to  be  left  there  ?  I  think  our  bill  as  submitted 
should  be  amended  at  this  point  so  as  to  call  for  a  written  statement 
of  reasons  in  every  case  of  disapproval.  This  would  tend  to  prevent 
arbitrary  action,  and  it  would  often  enable  persons  aggrieved  oy  dis- 
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approval  to  modify  their  a^eements  so  as  to  secure  the  withdrawal  of 
the  disapproval.  Again,  it  seems  worth  while  to  run  this  risk  of 
Executive  disapproval  for  the  sake  of  the  gains  that  accrue  if  it  is 
escaped.  Those  wishing  to  make  combinations  and  contracts  in  re- 
straint of  interstate  traae  will  learn  in  this  way  much  more  quickly 
than  they^  can  through  the  courts  whetlier  it  is  safe  to  make  them ;  and 
combinations  and  contracts  that  successfullv  run  this  gantlet  will 
command  a  quality  of  public  confidence,  including  the  confidence  of 
investors,  not  to  be  had  so  easily  in  any  other  manner.  Like  all  other 
administrative  power,  the  power  to  aisapprove  is  capable  of  being 
abused,  but  I  ask  you  to  notice  the  actud  safeguards  against  abuse. 
First,  the  administrative  officers  can  not  interfere  bv  inaction.  The 
Government  must  take  the  responsibility  of  positively  disapproving; 
and  il  it  is  also  obliged  to  give  reasons,  those  reasons  will  be  passed 
upon  in  judgment  by  the  whole  country.  Second,  the  Interstate  Com- 
merce Commission  is  a  bodv  of  7  men,  trained  in  exercising  such  fimc- 
tions.  The  action.of  the  Commissioner  of  Corpprations  must  be  ap- 
proved by  the  Secretary  of  Commerce  and  Labor.  The  Secretary  is  a 
member  of  the  President's  Cabinet.  It  is  not  too  much  to  say,  there- 
fore, that  the  positive,  agjgressive  disapproval  of  a  proposed  combina- 
tion or  contract  in  restraint  of  trade  would  form  a  part  of  the  public 
policy  of  the  Administration,  for  which  it  would  be  held  responsible 
by  the  country.  Inaction  can  be  maintained  without  sufficient  knowl- 
edge on  which  to  base  criticism;  but  positive  action  by  a  Cabinet 
officer  must  be  in  the  open,  and  must  be  capable  of  vin3icatipn. 

"The  clause  relating  to  certain  phases  of  trade  disputes  has  been 
inserted  in  the  bill  with  the  purpose  of  quieting  the  fears  of  organized 
labor,  lest  even  strikes  and  labor  unions  and  trade  agreements  may 
be  declared  illegal  under  the  Sherman  antiti^ust  act,  as  in  restraint 
of  trade.  This  fear  is  not  wholly  imaginary.  Lawyers  say,  I  know, 
that  the  Supreme  Court  in  its  recent  decision  has  only  condemned 
the  boycott;  and  that,  therefore,  no  such  clause  as  this  is  necessary; 
but  the  members  of  trade  unions  scattered  all  over  the  country  are 
not  lawyers,  neither  have  they  lawvers  at  their  elbows,  and  they  are, 
in  great  numbers,  subject  to  this  rear.  Neither  are  lawyers  always 
right  in  such  opinions;  for  I  remember  that  manv  lawyers  were  con- 
fident that  the  Sherman  antitrust  act  did  not  apply  either  to  common 
carriers  or  to  labor  unions.  But  the  Supreme  Court  has  ruled  that 
the  law  applies  to  both.  This  clause,  therefore,  is  not  only  just,  but 
it  is  in  the  highest  degree  important,  in  order  to  set  at  rest  the  minds 
of  literally  hundreds  of  thousands  of  men  that  their  recognized  right 
to  strike,  to  combine,  and  to  make  trade  agreements  witn  their  em- 
ployers is  not  open  to  question.  The  correlative  right  of  employers 
to  discharge,  to  combine,  and  to  make  trade  agreements  with  their 
employees  must  evidently  be  equally  conserved.  The  precise  clause 
is  as  follows: 

Nothing  In  said  act  approved  July  2»  ISfK),  or  ni  this  act  is  hitentlcd,  nor 
shaH  any  provision  thereof  hereafter  be  enforced  so  as  to  interfere  with  or  to 
restrict  any  right  of  employees  to  strike  for  any  cause,  or  to  combine,  or  to  con- 
tract with  each  other  or  with  employers,  for  the  purpose  of  peaceably  obtaining 
from  employers  satisfactory  terms  for  their  labor,  or  satisfactory  conditions 
of  employment,  or  so  as  to  interfere  with  or  to  restrict  any  right  of  employers 
for  any  cause  to  discharge  all  or  any  of  their  employees,  or  to  combine,  or  to 
contract  with  each  other  or  with  employees  for  the  purpose  of  peaceably  obtain- 
ing labor  on  satisfactory  terms. 
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'•  This  clause,  you  will  perceive,  merely  limits  the  purpose  and  effect 
of  the  antitrust  law,  and  does  not  assiune  to  render  lawful  any  action 
that  prior  to  the  passage  of  the  antitrust  act  would  have  been  unlaw- 
ful. Laborers  had  no  right  prior  to  the  passage  of  the  antitrust  act 
to  combine  or  to  contract  for  the  purpose  of  effecting  a  boycott  or 
of  injuring  others,  and  the  proposed  amendment  confers  no  such 
right.  The  only  effect  of  the  amendment  is  to  provide  that  the  anti- 
trust act  shall  not  have  the  effect  of  preventing  employees  from  exer- 
cising their  right  to  strike,  that  is  to  say,  refusing  to  work,  for  any 
cause;  or  the  ri^ht  to  combine  or  to  contract  with  each  other  ana 
with  employers  for  the  purpose  of  peaceably  obtaining  from  employ- 
ers satisfactory  terms,  etc.  The  correlative  rights  of  employers  to 
discharge  their  employees  and  to  combine  and  to  contract  with  each 
other  and  with  their  employees  are  equally  recognized.  A  boycott 
or  a  black  list  or  a  combination  or  contract  for  the  purpose  of  injur- 
ing others  would  continue  to  be  as  unlawful  as  at  common  law,  and 
would  continue  to  be  in  violation  of  the  antitrust  act  if  in  restraint 
of  interstate  commerce." 

That,  at  least,  Mr.  Chairman,  is  what  is  intended  and  what  we 
think  that  clause  means.  If  the  only  difference  of  opinion  as  to  it  is 
as  to  whether  it  means  that  or  not,  I  submit  it  is  very  easy  to  make  it 
mean  that  by  proper  amendment. 

The  Chairman.  I  infer  from  the  latter  part  of  your  statement  that 
you  would  not  favor  any  legislation  that  authorized  an  interstate 

DOVOOtt. 

iVlr.  Low-  None  whatever. 

The  Chairman.  And  if  the  measure  is  open  to  that  construction 
Tou  should  want  to  see  it  changed  ? 

Mr.  Low.  Yes,  sir;  I  would  oe  entirely  willing  to  see  it  changed. 
We  neither  authorize  a  boycott  nor  a  blacklist — ^neither  one  nor  the 
other. 

The  Chairman.  You  would  not  want  to  affect  in  any  way  the  effect 
of  the  decision  in  the  Loew^  case,  which  is  the  boycott  case! 

Mr.  Low.  What  is  that  ? 

The  Chairman.  I  say  you  would  not  want,  by  legislation,  to  affect 
in  any  way  the  effect  of  the  decision  in  the  Loewe  case  ?  You  would 
not  want  to  affect  by  legislation  the  decision  in  the  recent  Danbury 
hat  case? 

Mr.  Low.  No,  sir ;  I  think  so  far  as  the  boycott  was  concerned  that 
that  decision  ought  to  be  sustained,  and  ought  to  be  made  the  law  of 
the  land.  But  that  decision  has  created,  if  I  may  say  so,  the  social 
problem  that  I  have  endeavored  to  make  clear.  The  Supreme  Court 
condenmed  the  boycott,  but  it  founded  its  condemnation  on  three  ele- 
ments: On  the  strike  at  the  factory,  on  the  trade  agreements  by  which 
70  out  of  82  hat  factories  had  been  unionized,  and  then  on  the  boycott 
of  the  merchandise  all  over  the  United  States. 

In  saying  who  had  been  conferred  with  in  regard  to  this  bill,  at  the 
outset,  I  omitted  to  mention  Mr.  Gompers  and  other  men  associated 
with  the  labor  movement.     They  are  here  to  speak  for  themselves. 

The  Chairman.  I  beg  your  pardon.    I  did  not  get  that. 

Mr.  Low.  In  speaking  of  those  who  had  been  conferred  with  in 
connection  with  the  bill,  I  also  ought  to  have  stated  that  it  had  been 

38745..e6 2 


18  HEARINGS  ON   HOUSE   BILL  19746 — ^LOW. 

a  matter  of  consideration  at  an  executive  meeting  of  the  Federation, 
where  different  trades  in  New  York  had  been  represented. 

To  come  back  to  that  hatters'  case,  if  I  may,  Mr.  Gompers  has  never 
said  to  me,  at  any  point  in  connection  with  this  movement,  that  the 
labor  unions  want  to  be  free  to  indulge  in  a  boycott.  What  he  has 
said  (and  he  is  here  to  correct  me  if  I  am  mistaken)  is  that  he  thinks 
that  tne  labor  unions  ought  to  be  entirely  removed  from  the  Sherman 
antitrust  act;  that  labor  is  so  different  in  its  nature  from  the  prod- 
ucts of  labor  that  it  is  very  difficult,  if  not  impossible,  to  legislate 
under  the  same  law  for  the  two  things,  and  to  deal  wisely. 

The  Chairman.  If  they  were  removed  from  the  operation  of  the 
Sherman  antitrust  law  they  could  undoubtedly  engage  in  interstate 
boycotts.    There  would  not  be  any  question  about  that,  would  there? 

Mr.  Low.  I  am  not  a  lawyer  and  I  can  not  answer  that  question. 

The  Chairman.  There  would  not  be  any  question  about  it,  would 
there? 

Mr.  Low.  But  we  are  not  suggesting  that. 

The  Chairman.  You  are  not  urging  that? 

Mr.  Low.  No,  sir. 

The  Chairman.  You  are  not  in  favor  of  it? 

Mr.  Low.  For  this  reason:  The  line  that  we  draw  in  the  Civic 
Federation,  so  far  as  I  am  able  to  speak  for  it,  is  exactly  this :  That 
we  think  labor's  claim  to  be  exempted  from  the  Sherman  antitrust 
law,  so  far  as  it  relates  to  production,  is  a  good  one,  and  that  is  the 
reason  why  we  think  this  clause  relating  to  strikes  and  to  trade  agree- 
ments properly  belongs  in  this  bill.  We  think  that  is  a  sound  claim ; 
but  when  labor  undertakes  to  deal  with  the  distribution  and  sale  of 
the  finished  product,  as  it  does  in  a  boycott,  it  seems  to  us  that  it 
leaves  the  sphere  of  labor  and  enters  into  the  field  of  restraint  of 
trade  just  as  distinctly  as  any  trust  may  do  it.  That  is  why  we  think 
the  Sherman  antitrust  law  should  be  maintained  with  reference  to 
boycotts  and  also  with  reference  to  blacklists.  We  do  believe  it  is 
right,  and  we  not  only  think  it  is  right,  bjit  wise  and  necessary  in  the 

{)ublic  interests,  to  make  it  perfectly  clear  that  the  Sherman  antitrust 
aw  in  the  future  is  not  to  have  anv  bearing  on  the  fact  of  combina- 
tions into  unions,  nor  on  the  fact  of  striking,  nor  on  the  fact  of  trade 
agreements. 

The  Chairman.  But  if  the  strike  is  in  pursuance  of  a  criminal 
conspiracy  to  restrain  interstate  trade,  that  would  raise  another  prop- 
osition in  your  mind,  I  suppose,  would  it  not? 

Mr.  Low.  I  understand  that  the  United  States  circuit  and  district 
courts  have  abundantly  recognized  the  right  to  strike  for  any  cause. 

The  Chairman.  Lawful  or  unlawful? 

Mr.  Low.  The  phraseology  of  some  of  the  judges  is  as  broad  as  I 
have  indicated. 

The  Chairman.  That  is,  lawful  or  unlawful? 

Mr.  Low,  The  phrase  is,  "  any  cause  at  all." 

The  Chairman.  And  that  would  include  lawful  or  unlawful.  Will 
you  submit  to  the  committee,  so  that  we  can  have  it  for  our  considera- 
tion, any  cases  where  circuit  or  district  courts  or  the  United  States 
Supreme  Court  have  held  that  a  combination  for  a  lawful  or  an 
unlawful  purpose  is  authorized  by  the  Sherman  antitrust  law  or  at 
the  common  law — ^so  that  we  can  have  it  before  us? 
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Mr.  Low.  I  will  do  so  with  pleasure.  Meanwhile  I  should  like  to 
call  the  attention  of  the  committee  to  this  case  of  Allis-Chalmers  v. 
Moulders'  Union  (150  Fed.  Rep.,  165,  l7l).  In  that  case  Judge 
Sanborn  says: 

The  right  to  strike  for  any  cause  or  no  cause  is  clear  and  fully  sustained  by 
all  authority.  Even  a  conspiracy  to  strike,  followed  by  legal  damage,  is  not 
unlawful  if  formed  to  better  labor  conditions.  The  right  of  workmen  to  com- 
bioe  in  trades  unions,  in  order  to  secure  the  economic  advancement  of  their 
members,  is  also  unquestioned ;  and  such  unions  are  generally  regarded  as  bene- 
ficial institutions  for  *  bettering  the  conditions  of  labor  aud  the  relations  be- 
tween employer  and  employed. 

Then  he  discusses  the  right  to  strike : 

The  right  to  strike  being  clear,  the  first  question  which  comes  up  is:  How  far 
may  the  union  and  its  members  go  to  make  the  strike  effective  by  preventing 
the  employer  from  engaging  other  workmen,  so  that  he  will  eventually  be  com- 
pelled to  yield  to  the  demands  of  the  strikers?  This  is  usually  the  pinch  of  the 
situation.  Here  is  the  point  where  two  equally  clear  and  valuable  constitu- 
tional rights  come  into  opposition — the  right  of  the  workman  to  get  as  much 
as  possible  for  himself  on  the  best  terms,  aud  the  right  of  the  employer  to  use 
hia  capital  and  ability  as  he  pleases  to  secure  whatever  profit  his  investment 
and  skill  may  bring.  The  legal  right  involved  is  single,  but  asserted  by  two 
lnd^)endent  and  conflicting  interests ;  and  the  question  is,  which  one  must  yield 
bis  right  to  that  of  the  other,  so  far  as  they  conflict. 

I  have  here  a  series  of  other  decisions  in  which  the  right  to  strike, 
as  I  say,  either  with  or  without  cause^  is  abundantly  sustained. 

The  Chaibman.  My  question  was :  For  an  unlawful  cause. 

Mr.  CAmLFEELD.  Does  not  any  cause  include  unlawful  cause? 

The  Chairman.  The  chairman  thinks  he  understands  his  own  ques- 
tion. He  has  not  any  question  about  it,  and  is  anxious  to  see  a  case 
that  holds  that  anybody  can  conspire  for  an  unlawful  cause,  within 
the  limits  of  either  the  common  law  or  any  Federal  law. 

Mr.  Low.  The  point  of  our  amendment,  Mr.  Chairman,  is  that  we 
leave  it  just  where  the  law  is.  That  is  what  it  is  intended  to  do,  and 
what  we  think  it  does.  We  think  it  does  not  interfere  with  any  right 
they  have.  It  does  not  grant  any  right,  and  it  does  not  interfere  with 
anf  right  they  have. 

The  Chairman.  You  mean  that  you  believe  the  amendment  is  simply 
declaratory  of  the  law  as  it  would  stand,  and  is  not  affirmative  in  ite 
character,  and  does  not  go  beyond  the  existing  law ;  or,  do  you  mean 
that  it  simply  annoimces  what  you  believe  is  the  common  law  ? 

Mr.  Low.  Of  course  the  amendment  does  say  that  nothing  in  the 
Sherman  antitrust  act  shall  interfere  with  any  right  they  have  to  do 
those  things,  but  thev  do  not  get  the  right  from  this  clause.  If  the 
right  does  not  exist  by  the  common  law  or  by  the  statute  law,  they 
have  not  got  it. 

The  Chairman.  In  other  words,  do  we  imderstand  that  you  do  not 
expect  to  accomplish  anything  affirmatively  by  section  3,  except  to  de- 
clare the  law  as  you  understand  it  to-day  exists  ? 

Mr.  Low.  That  is  all. 

The  Chairman.  Mr.  Low,  I  want  to  inquire  about  another  matter. 
I  notice  that  you  refer  to  the  fact  that  a  large  part  of  the  business 
now  being  done  in  this  country  is  being  done  contrary  to  the  law. 
What  do  you  mean  by  that? 

Mr.  Low.  I  mean  that,  according  to  my  best  knowledge  and  belief, 
ahnost  all  business  involves  some  restraint  of  trade  when  it  is  done 
under  modem  conditions. 
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The  Chairman.  Can  you  give  us  any  specific  illustration,  so  that 
we  can  have  a  concrete  case  and  so  that  we  can. take  the  facts  and 
predicate  our  views  upon  them  ? 

Mr.  Low.  No ;  I  can  not. 

The  Chaibman.  I  presume  that  these  attorneys  can  do  that  for  us — 
Brother  Stetson  and  Brother  Morawetz. 

Mr.  Low.  Possibly. 

The  Chairman.  You  say  that  refers  to  reasonable  restraints  of 
trade  at  common  law.  Upon  what  condition  do  you  understand  the 
reasonableness  or  unreasonableness  of  the  common  law  is  predicated? 

Mr.  Low.  I  do  not  know  that  there  is  any  fixed  rule.  I  suppose 
the  courts  decide  as  to  any  cause  whether  it  is  reasonable  or  not. 

The  Chairman.  What  sort  of  a  condition  does  the  terms  "  reasona- 
ble "  and  "  unreasonable  "  at  the  common  law  mean  ?  I  do  not  know 
that  you  are  familiar  with  that,  though. 

Mr.  Low.  No ;  I  am  not  a  lawyer. 

The  Chairman.  You  have  some  attorneys  here,  I  suppose? 

Mr.  Low.  Yes. 

The  Chairman.  Because  I  would  like  to  inquire  of  some  of  your 
attorneys  who  have  been  advising  in  relation  to  the  language  of  the 
bill  as  to  some  of  the  Wal  propositions. 

Mr.  Low.  Of  course  the  attorneys  can  advise  you  as  to  the  language 
of  the  bill,  but  you  must  not  hold  them  responsible  for  my  statement, 
which  is  a  layman's  statement. 

The  Chairman.  No;  but  they  will  have  no  objection  to  coming 
before  the  committee  and  giving  us  legal  information. 

Mr.  Low.  I  suppose  not. 

The  Chairman.  If  we  are  to  have  them  later  on,  I  will  not  ask  you 
about  that,  because  I  see  that  you  are  not  familiar  with  it.    I  will  ask 

Jrou  this,  however :  Do  you  unaerstand  as  a  matter  of  fact  that  a  very 
arge  part  of  the  business  is  now  being  done  contrary  to  the  law  ( 

Mr.  Low.  I  believe  it  involves  restraint  of  trade — if  that  is  con- 
trary to  the  law. 

The  Chairman.  Has  anybody  been  embarrassed  by  reason  of  that 
condition?  Has  the  Department  of  Justice  prosecuted  anybody  for 
the  continuous  violations  of  the  law,  if  they  exist  ? 

Mr.  Low.  They  have  certainly  prosecuted  some  people. 

The  Chairman.  Have  they  prosecuted  the  jpeople  you  have  in 
mind  when  you  speak  of  the  largest  part  of  the  busmess  of  the  coun- 
try being  done  in  violation  of  the  law?  Have  those  people  been 
prosecuted  ? 

Mr.  Low.  I  think,  Mr.  Chairman,  that  if  the  Attorney-General 
were  to  attempt  to  prosecute  all  who  are  doing  business  in  restraint 
of  trade,  it  would  be  like  what  Burke  said  was  impossible — to  in- 
dict a  whole  nation. 

The  Chairman.  Have  you  in  mind  a  single  instance  where  the 
Attorney-General  of  the  United  States  has  unaertaken  to  enforce  the 
provisions  of  the  Sherman  antitrust  act,  under  these  conditions — in 
one  sinffle  instance? 

Mr.  Low.  Mr.  Schieffelin  can  answer  that  better  than  I  can. 

The  Chairman.  We  will  hear  him  later.  He  can  go  over  that 
later  on. 

Mr.  Low.  Yes,  sir. 
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Mr.  CAuunsLD.  May  I  ask  a  question,  Mr.  Chairman  ? 

The  Chairman.  Yes. 

Mr.  Caulfield.  How  many  members  has  the  National  Civic  Feder- 
ation?   How  is  it  constituted? 

Mr.  Low.  The  National  Civic  Federation  has  no  membership  list 
at  all  that  is  based  upon  subscription ;  but  it  is  constituted  of  men  of 
large  business  interests  and  also  of  men  connected  with  the  labor 
movement,  from  all  parts  of  the  country.  I  think  it  has  accomplished 
what  no  other  organization  has  accomplished.  It  has  provided  a 
platform  upon  which  men  of  lar^  means  and  doinff  large  business 
meet  together  with  men  representing  or^nizations  or  labor  and  who 
look  at  problems  from  other  points  of  view.  They  meet  and  discuss 
and  give  each  other  the  benefit  of  their  views. 

Mr.  Cauljield.  Has  it  a  fixed  membership? 

Mr.  Low.  Not  in  the  sense  of  a  membership  founded  upon  sub- 
scriptions; but  we  could  easily  furnish  the  committee  with  the  names 
of  the  counsel  and  the  executive  committee. 

Mr.  Cauufusld.  Is  its  membership  known?  That  is  what  I  am 
trying  to  get  at.    Could  their  names  be  furnished  ? 

Mr.  Low.  No ;  because  it  does  not  depend  upon  subscription.  We 
could  furnish  the  names  of  the  active  committees,  and  will  do  so  with 
very  great  pleasure. 

Mr.  Caulfield.  Do  they  just  call  them  together  from  time  to  time 
for  conferences? 

Mr.  Low.  Yes. 

Mr.  Caulfield.  It  is  a  shifting  and  changing  body,  then? 

Mr.  Low.  Yes ;  and  each  meml^r  supports  what  commends  itself  to 
himself  and  does  not  support  what  he  does  not  believe  in. 
does  not  support  what  he  does  not  believe  in. 

The  Chairman.  I  notice  that  the  bill,  in  terms,  applies  to  the  first 
section  of  the  Sherman  antitrust  law,  and  in  the  first,  second,  third, 
and  sixth,  which  are  the  affirmative  provisions  of  that  statute,  defin- 
ing the  conditions  to  which  it  applies,  conspiracies  are  prohibited. 
If  the  bill  becomes  a  law,  we  shall  have  to  determine  what  a  reason- 
able conspiracy  is  against  trade,  or  a  reasonable  conspiracy  to  monop- 
olize trade.  I  do  not  know  whether  you  have  examined  that  matter 
yourself,  and  if  not  I  would  not  ask  for  an  answer ;  but  if  you  have, 
so  that  you  have  a  definite  idea  as  to  what  a  reasonable  conspiracy 
a^inst  trade  is — ^interstate  trade — I  would  be  very  glad  to  have  you 
give  it  to  the  committee,  so  they  will  have  the  benefit  of  your  idea. 

Mr.  Low.  I  do  not  know  what  a  reasonable  conspiracy  against  trade 
is,  and  I  do  not  know  what  a  reasonable  restraint  of  trade  is. 

The  Chairman.  Very  well.    I  will  not  push  it. 

Mr.  Low.  Nobody  knows  in  advance  of  a  determination  by  the 
Supreme  Court. 

The  Chairman.  Are  we  to  turn  this  whole  question  over  to  Her- 
bert Knox  Smith  (who  does  not  know,  by  the  same  token,  what  a 
reasonable  conspiracy  against  trade  is)  without  knowing  what  he 
is  going  to  sav  ? 

Mr.  Low.  1  should  think  not. 

The  Chairman.  Does  not  the  bill  do  that  ? 

Mr.  Low.  I  think  not. 

The  Chairman.  Verv  well. 
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Mr.  Jenkins.  Mr.  Chairman,  while  Mr.  Low  is  here  I  want  to  ask 
him  a  question,  with  your  permission. 

The  Chairman.  Certainly. 

Mr.  Jenkins.  Just  now,  as  I  remember,  Mr.  Low  was  speaking  of 
who  was  present  in  the  Speaker's  room,  and  then  Mr.  Littlefield  asked 
a  question  as  to  my  connection  with  it.  I  want  to  say  that  if  later 
I  am  asked  what  was  said  pro  and  con  in  reference  to  this  bill,  I 
should  have  to  say  that  nothing  was  said  while  I  was  present. 

Mr.  Low.  I  dia  not 

Mr.  Jenkins.  And  that  possibly  I  was  not  present  to  exceed  five 
minutes,  and  I  should  say  not  to  exceed  three.  I  remember  that 
Mr.  Gompers  was  there  and  Professor  Jenks;  but  you  say  that  as  the 
result  of  the  conference  at  which  I  was  present  this  bill  was  drawn,  so 
I  should  sav  hereafter,  if  I  was  asked  the  question,  that  there  was  not 
a  word  saia  about  the  bill  when  I  was  present. 

Mr.  Low.  Not  this  bill;  but  I  certainly  understood  you  to  say  that 
if  we  wanted  a  hearing  we  must  prepare  a  bill. 

Mr.  Jenkins.  The  speaker  said  that  you  gentlemen  had  in  prep- 
aration a  bill,  or  some  bills,  and  I  remarked  that  we  did  not  draw 
any  bills;  that  I  could  not  draw  this  bill;  but  that  if  j^ou  gentlemen 
drew  a  bill  and  it  was  introduced  and  sent  to  our  committee,  I  assured 
you  that  you  should  have  a  hearing;  and  that  was  the  extent  of  it, 
was  it  not? 

Mr.  Low.  Oh,  yes. 

Mr.  Jenkins.  I  thought  from  Mr.  Littlefield's  question  that  he 
wanted  to  know  what  participation  I  had  in  the  conference  or  in 
the  biU. 

Mr.  LiTTLBriEU).  I  am  very  glad  to  have  had  that  cleared  up.  I 
got  the  impression  that  the  chairman  of  the  Judiciary  Committed  and 
the  chairman  of  the  Interstate  Commerce  Committee  substantially 
indicated  the  lines  upon  which  the  bill  was  drawn.  I  evidently  got  a 
wrong  impression. 

Mr.  Low.  I  did  not  intend  to  give  that  impression  at  all.  I  merely 
meant  to  relieve  the  Civic  Federation  of  the  charge  of  usurping  any 
of  the  functions  of  Congress.  We  do  not  look  upon  ourselves  as  legis- 
lators, and  probably  should  never  have  presented  any  measure  on  this 
subject  at  all  except  that  in  the  conference  that  the  Judge  has  referred 
to,  and  a  similar  conference  with  the  chairman  of  the  committee  in 
the  Senate,  we  were  told  that  if  we  wanted  to  have  anything  con- 
sidered from  a  legislative  point  of  view  it  must  be  submitted  m  the 
form  of  a  bill.  TSone  of  those  gentlemen  ought  to  be  held  in  any  way 
responsible  for  the  subject-matter  of  the  bill. 

The  Chairman.  I  think  I  speak  for  the  committee  when  I  say  that 
it  is  perfectly  legitimate  for  any  gentleman  to  present  any  kind  of 
legislative  matter  to  this  body  and  for  the  body  to  consider  it.  You 
need  have  not  the  slightest  embarrassment  about  that. 

Mr.  Low.  That  was  what  I  had  in  mind  when  I  gave  that  piece  of 
history.  The  Civic  Federation  has  not  any  interest  in  this  matter 
whatever  but  the  endeavor  to  find  some  way  out  of  a  situation  that 
we  believe  is  working  injury  to  the  entire  country  all  the  time;  and 
while  we  are  perfectly  aware  that  this  bill  of  ours  contains  proposi- 
tions that  are  novel,  we  also  think  that  because  it  is  an  optional  bill 
it  offers  a  conservative  way  of  testing  that  question.    The  real  prob- 
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lem— I  am  not  speaking  as  a  lawyer,  but  as  a  layman — seems  to  me 
to  be  this : 

We  have  a  law  that  forbids  everything  in  restraint  of  trade,  reason- 
able or  unreasonable,  and  it  is  my  opmion  and,  I  think,  that  of  a 
great  many,  that  that  is  doing  injury  to  the  country  as  long  as  it 
remains  unmodified.  On  the  other  hand,  the  fear  that  put  that 
statute  on  the  books  still  exists,  and  the  question  is  whether  any  way 
out  can  be  found  that  does  not  provide  some  sort  of  agency  by  whid^ 
to  pass  upon  future  combinations,  or  to  i>rotect  society,  if  you  please, 
from  the  evil  results  of  future  combinations  and  future  contracts  in 
restraint  of  trade,  such  as  have  aroused  the  fear  that  put  that  statute 
on  the  books.  I  do  not  think  that  a  law  that  does  nothing  but  restore 
the  old  status  quo  is  ^ing  to  be  satisfactory.  Possibly  it  is^  but  it 
is  a  mere  question  of  judgment.  But  that  is  the  idea  which  has 
resulted  in  the  preparation  of  a  bill  along  these  Unes.  We  perfectly 
well  understand  that  the  suggestion  that  an  administrative  depart- 
ment (whether  the  Interstate  Commerce  C!ommission  or  the  Bureau 
of  Corporations)  should  have  anything  to  say  about  such  thines  is  a 
novel  one,  but  as  regards  general  business  we  have  come  very  ^osely 
up  to  the  same  point  we  had  reached  when  the  Interstate  Commerce 
Cionunission  was  established. 

That  commission  dealt  originallv  with  the  railroads,  but  it  has  been 
extended  to  deal  with  all  classes  of  common  carriers.  I  do  not  mjsAi 
consider  it  important  whether  the  power  to  make  such  a  decision  is 
given  to  the  Commissioner  of  Corporations  or  whether  there  is  a  com- 
mission created,  or  whether  tiie  whole  thing  is  turned  over  to  the 
Interstate  Commerce  Commission.  There  are  a  great  many  details 
of  that  kind  as  to  which  we  are  utterly  indifferent.  My  point  is  that 
I  do  not  see  any  path  of  progress  except  along  a  line  that  does  for  the 

Sneral  business  of  the  country  just  what  was  done  by  Congress  for 
e  common  carriers  by  the  Interstate  Commerce  Commission — set 
up  some  sort  of  machinery  that  can  protect  the  people  in  advance,  if 
you  please^  against  what  is  evidently  wron^,  instead  of  being  obliged 
to  try  to  nght  wrongs  after  they  are  committed.  Whether  tnis  is  the 
best  plan  or  not,  we  have  not  so  much  assurance  as  to  assert. 

Mr.  Ax£XANDER.  Havc  you  studied  the  Australian  law  touching 
this  question  of  restraint  of  trade? 

Mr.  Low.  No,  sir;  I  have  not. 

Mr.  Alexander.  Has  any  member  of  your  Civic  Federation  made  a 
study  of  that  law,  to  your  knowledge? 

Mr.  Low.  Not  to  my  knowledge.    Do  you  kno^i   Mr.  Jenks  ? 

Mr.  Jenks.  I  have  studied  it  somewhat. 

Mr.  AifXANDER.  Did  you  read,  Mr.  Low,  an  article  in  the  Outlook 
of  last  week  or  week  before?  I  do  not  recall  now  the  author  of  the 
article 

A  Bystander.  Mr.  Post,  of  Chicago. 

Mr.  ALEXANDER.  Mr.  Post,  of  Chicago.    Did  you  read  that  article? 

Mr.  Low.  No,  sir ;  I  did  not  read  it. 

We  are  not  set  on  our  particular  method,  but  it  has,  at  least,  this 
merit :  It  is  a  proposal  to  do  something.  This  is  constructive,  and 
it  may  be  changed  out  of  all  recognition  before  anything  is  done ;  but 
I  want  the  committee  to  understand  that  the  motive  of  the  Civic  Fed- 
eration is  to  find  a  way  out  of  our  difficulties,  and  this  particular 
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suggestion  is,  it  seems  to  us,  the  most  likely  to  be  practicable.  We 
think  it  is  a  conservative  measure,  notwithstanding  its  radical 
provisions,  because  it  is  optional.  Nobody  is  obliged  to  pay 
anj  attention  to  it  if  they  do  not  want  to.  If  they  do,  1 
thmk  it  will  result  in  a  very  large  measure  of  publicitv,  and 
I  am  one  of  those  who  think  that  that  is  likely  to  be  the 
only  balance  wheel  that  is  needed.  At  anj  rate,  there  is  ^at 
hope  for  it.  I  think  nothing  is  more  striking  than  the  differ- 
ence in  the  attitude  of  the  public  toward  these  OTeat  combinations 
which  give  publicity  and  those  which  do  not,  ana  this  bill,  I  think, 
has  that  merit.  At  least,  we  do  offer  a  constructive  suggestion. 
Anything  can  be  criticised  and  inaction  is  very  easy.  The  point  I 
want  to  unpress  upon  the  committe  is  that  inaction  is  very  costly  to 
the  country,  and  therefore  I  think  action  of  some  sort  ought  to  be 
had.  Surely  we  would  not  present  the  bill  if  we  did  not  think  it  was 
capable  of  operation.  We  tnink  it  is.  We  think  that  the  fears  that 
are  indicated  as  to  its  operation  are  very  much  exaggerated.  I  think 
Bome  sort  of  thing 

Mr.  Rsm.  May  I  ask  one  question? 

The  Chairman.  Yes. 

Mr.  REro.  Mr.  Low,  in  the  written  statement  you  refer  to  the  au- 
thority of  the  courts  in  certain  instances,  to  review 

The  Chairman.  I  do  not  hear  you,  Mr.  Reid. 

Mr.  Reid.  I  say  Mr.  Low  said  something  in  the  written  statement  a 
few  moments  ago  relating  to  the  authority  of  the  courts  to  review  the 
question  as  to  the  reasonableness  or  the  unreasonableness  of  these  con- 
tracts.   I  did  not  get  that  clearly,  and  I  want  to  understand  it. 

Mr.  Low.  Mr.  Chairman,  the  vital  feature  of  the  bill  is  the  question 
of  being  upon  the  registry.  Those-  who  are  on  the  registry  get  the 
benefits  and  immunities  of  the  bill.  The  point  I  tried  to  maKe  was 
that  there  is  no  opportunity  for  arbitrary  action  at  that  point  as  to 
either  getting  on  or  getting  off  the  registry.  Anyone  gets  on  the  reg- 
istry, and  must  be  put  on  it,  who  answers  the  questions  prepared  bv 
the  President  or  through  the  bill.  On  the  terms  statea  in  the  bill 
nobody  can  be  denied  registry,  and  therefore  nobody  can  be  denied 
the  benefits  and  immunities  of  the  bill.  If  the  proposition  is  made  to 
lemove  anyone  from  the  registry,  and  the  person  feels  aggrieved,  he 
can  only  be  removed  for  the  causes  stated  in  the  bill  itseli ;  but  if  the 
person  feels  aggrieved  by  that  proposition,  he  has  an  appeal  to  the 
supreme  court  of  the  District  of  Columbia. 

Mr.  Reid.  Would  that  involve  questions  as  to  the  reasonableness  or 
unreasonableness  of  contracts  or  other  regulations? 

Mr.  Low.  No,  sir. 

Mr.  Reid.  That  would  be  entirely  for  the  Commissioner  of  Corpo- 
rations or  the  Secretary  of  Commerce  and  Labor? 

Mr.  Low.  That  simply  relates  to  the  status  of  the  corporations  witli 
reference  to  this  bill.  The  point  I  want  to  make  clear  is  that  while 
no  corporation  or  association  is  compelled  to  register,  nobody  can  be 

{)revented  from  registering,  and  therefore  be  deprived  of  the  privi- 
eges  of  the  bill  by  arbitrary  power.  Having  registered,  the  bill  has 
its  face  toward  the  past  and  toward  the  future.  Toward  the  past  the 
Gk)vemment  undertakes  that  no  new  suit,  if  the  bill  becomes  a  law, 
shall  be  begun  except  on  the  ground  of  unreasonableness  in  restraint 
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of  trade.  A  statute  of  limitations  of  one  year  is  fixed.  So  far  as  the 
future  is  concerned  there  is  only  one  class  of  contracts  or  agreements 
that  have  to  be  filed,  and  those  are  contracts  to  bring  about  new  com- 
binations.   If  half  a  dozen  existing  companies 

'Die  Chairman.  In  a  hurried  reading  of  this  bill  I  do  not  notice 
anything  in  which  it  authorizes  individuals  to  register ;  and  if  they 
can  not  raster  they  can  not  get  inmiunity.  The  only  people  you 
provide  immunity  for,  then,  are  corporations  and  associations.  Why 
should  not  individuals  have  the  privilege  of  entering  into  reasonable 
conspiracies  and  monopolies  as  well  as  corporations  and  associations? 

Mr.  Parksb.  Having  made  a  contract,  are  they  not  associations? 

The  Chaibman.  No. 

Mr.  Low.  I  do  not  know  of  any  reason  why  they  should  not. 

The  Chairman.  The  bill  does  not  provide  for  that.  Does  it,  in 
jour  view  ?    Of  course  this  is  a  hurried  reading. 

Mr.  Low.  I  do  not  know  that  my  own  thought  has  been  attracted 
to  that;  at  least,  that  my  thought  has  been  drawn  to  that  particular 
feature. 

The  Chairman.  You  have  had  in  mind  the  corporate  feature? 

Mr.  Low.  Yes;  because  I  do  not  think  very  much  is  done  by  indi- 
viduals in  the  way  of  restraint  of  trade  in  these  days.  I  think  it  is 
all  done  by  corporations  or  associations  or  organizations  of  some 
kind.   Mr.  Morawetz  calls  attention  to  the  fact  that  section  10  reads — 

that  any  corporation  or  association  registered  under  this  act,  and  any  person, 

not  a  common  carrier  under  the  provisions  of  the  said  act  approved  February 

fourth,  eighteen  hundred  and  eighty-seven,  or  the  acts  amendatory  thereof  or 

supplemental  thereto,  being  a  party  to  a  contract  or  combination  hereafter 

made,  other  than  a  contract  or  combination  with  a  common  carrier  filed  under 

section  eleven  of  this  act,  may  file  with  the  Commissioner  of  Corporations, 
♦    •    • 

In  other  words,  the  privilege  of  having  their  contracts  passed  upon 
is  offered  to  individuals. 

The  Chaibman.  I  do  not  know  but  that  does  cover  it. 

Mr.  Henry.  Let  me  ask  you  a  question  or  two.  I  did  not  hear 
quite  all  of  your  statement,  as  I  did  not  come  in  until  after  you  had 
started,  but  I  understand  one  of  your  propositions  to  be  that  the 
Civic  Federation  would  like  to  see  the  Sherman  antitrust  law  of  1890 
repealed,  and  that  that  would  be  one  of  the  remedies.  Am  I  correct 
in  that? 

Mr.  Low.  You  are  not  quite  correct.  I  did  not  say  that  the  Civic 
Federation  would  like  to  see  it  repealed.  I  said  that  that  was  a  con- 
ceivable remedy,  but  that  we  did  not  think  public  opinion  was  ready 
for  it. 

Mr.  Henry.  Are  you  in  favor  of  it  as  an  abstract  proposition? 
Are  you  in  favor  of  the  repeal  of  the  Sherman  antitrust  law  ? 

Mr.  Low.  That  is  simply  a  personal  view 

Mr.  EDenry.  I  would  nke  to  have  that. 

Mr.  Low.  I  do  not  think  I  should  answer  a  hj'pothetical  question 
as  to  whether  I  think  it  ought  to  be  repealed.  If  I  were  asked  as  a 
matter  of  fact,  whether  it  could  be,  I  should  sav  no. 

Mr.  Henry.  I  will  ask  this  question,  then.  Does  this  bill  weaken 
the  Sherman  antitrust  law  in  any  of  its  features  ? 
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Mr.  Low.  It  provides  a  method  by  which  certain  combinations  and 
contracts  can  be  passed  upon,  or  can  be  entered  into,  if  not  unreason- 
able. 

Mr.  Henry.  But  you  understand  that  it  does  modify  the  terms  of 
the  Sherman  antitrust  law  in  some  respects! 

Mr.  Low.  Precisely;  it  is  intended  to. 

Mr.  Henry.  I  did  not  catch  the  names  of  those  in  the  conference, 
or  where  the  conference  was,  a  while  ago.  I  did  not  get  the  names 
of  those  who  agreed  on  the  terms  of  the  bill,  and  prepared  the  bill. 
Where  was  the  conference,  and  who  were  those  engaged  in  it? 

Mr.  Low.  The  conference  was  held  in  New  York  City,  where  the 
headquarters  of  the  Civic  Federation  are.  It  is  quite  impossible  to 
name  all  who  were  engaged  in  it,  but  I  suppose  there  were  fifteen  or 
twenty. 

Mr.  Henry.  I  mean  the  conference  that  Brother  Jenkins  referred 
to  a  while  ago. 

Mr.  Low.  Oh,  that  was  in  the  Speaker's  oiBce  here- 

Mr.  Caulfield.  The  merits  of  the  matters  were  not  discussed  there, 
were  they? 

Mr.  Low.  Not  at  all.  The  conference  in  the  Speaker's  office  simply 
had  to  do  with  ^tting  a  hearing  before  the  committee. 

Mr.  Henry.  Looking  toward  some  sort  of  legislation. 

Mr.  Low.  Yes,  sir. 

Mr.  Henry.  That  is  all  I  care  to  ask. 

Mr.  Davenport.  May  I  ask  a  question? 

The  Chairman.  Yes. 

Mr.  Low.  Certainly. 

Mr.  Davenport.  Oi  course  I  do  not  want  to  take  up  time. 

The  Chairman.  If  it  is  agreeable  to  Mr.  Low,  of  course.  If  any 
person  making  a  statement  does  not  care  to  be  interrupted,  his  wishes 
should  be  respected  in  that  regard ;  but  if  it  is  agreeable  to  Mr.  Low, 
you  may  proceed. 

Mr.  Low.  Our  motive  is  simply  to  get  action  in  the  public  interest-. 
We  are  ready  to  answer  any  questions  we  are  able  to. 

The  Chairman.  Then,  I  understand  it  is  entirely  agreeable  to  you? 

Mr.  Low.  Entirely. 

Mr.  Davenport.  1  only  want  to  ask  a  question  or  two.  So  far  as 
a  private  party  is  concerned,  who  may  be  injured  by  any  combination 
in  restraint  or  trade,  except  so  far  as  it  is  covered  in  the  relations  of 
the  employer  and  employee,  as  I  understand  it,  the  only  change  made 
is  that  the  amount  of  damages  to  be  recovered  are  single  instead  of 
treble.    Am  I  correct  in  that? 

Mr.  Low.  That  is  all,  so  far  as  I  know,  sir. 

Mr.  Davenport.  That  is  to  say,  the  present  language  of  the  statute 
remains  in  force ;  every  contract,  combination  in  tne  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade,  whether  reasonable  or 
unreasonable,  is  unlawnil ;  and  that  any  private  party  who  is  injured 
by  any  such  combination,  whether  the  combination  is  a  reasonable 
one  or  an  unreasonable  one,  has  still  his  right  of  action? 

Mr.  Low.  I  understand  the  bill  does  not  attempt  to  change  the 
status  of  the  private  party  under  the  Sherman  antitrust  law,  except 
as  to  the  question  of  damages. 

Mr.  Davenport.  Was  that  intentional  ? 
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Mr.  Low.  Yes,  sir. 

Mr.  Davenport.  So  that  the  people  who  enter  into  these  agreements 
with  the  permission  of  the  Commissioner  of  Corporations,  or  who- 
ever he  is,  are  still  breaking  the  law,  and  are  subject  to  an  action  by 
any  person  aggrieved  by  them.    Is  not  that  true  ? 

Mr.  Low.  Well,  that  is  a  legal  question  that  I  find  it  difficult  to 
answer. 

Mr.  Davenport.  Was  not  that  the  intention  of  the  bill  ? 

Mr.  Low.  The  intention  was  not  to  interfere  with  the  rights  of 
private  persons. 

Mr.  Davenport.  Under  the  existing  law  ? 

Mr.  Low.  Under  the  law,  except  to  reduce  the  damages  from  three- 
fold to  single  .damages. 

Mr.  Davenport.  Yes.  So  that  you  make  a  distinction  here  in  this 
bill  between  actions  brought  by  private  parties  who  are  injured,  to 
recover  damages  under  the  seventn  section,  and  suits  brought  by  the 
Federal  Gk>vemment,  either  to  restrain  them  or  to  prosecute  them 
criminally.    That  is  so,  is  it  not? 

Mr.  Low.  I  think  that  might  be  a  proper  point 

Mr.  Davenport.  And  that  was  intentionally  done,  was  it  not? 
.  Mr.  Low.  The  intention  was  not  to  interfere  in  any  way  with  the 
id^hts  of  private  parties. 

Mr.  Davenport.  What  reason  is  there  for  such  a  distinction  as 
that  ?  Why  should  these  people  be  permitted  to  go  on  and  do  these 
things,  and  be  subject  to  private  action,  and  at  the  same  time  the  Gov- 
ernment be  deprive  of  all  power  to  restrain  them,  if  it  becomes 
necessary? 

Mr.  Ix)W.  The  only  reason,  Mr.  Chairman,  that  I  know  of  is  that 
it  did  not  seem  to  be  possible  to  deprive  private  parties  of  their  right 
of  action.  We  did  not  try  to  do  it.  We  did  try  to  cut  down  the  dam- 
ages to  the  conmion-law  rule  of  single  damages. 

The  Chairkan.  Do  you  mean  to  be  understood  as  saying  that  you 
have  approximated  the  rule  of  damages  in  this  case  to  the  common- 
law  rule? 

Mr.  Low.  I  do. 

The  Chairman.  I  will  suggest  that  at  common  law  there  is  no 
question  about  the  right  of  a  plaintiff  to  recover  by  way  of  punitive 
or  exemplary  damages  in  case  of  injury,  by  way  of  example  or  pun- 
ishment to  the  defendant  That  is  the  universal  conmion-law  rule. 
You  have  eliminated  absolutely  the  common-law  rule.  I  do  not  know 
whether  your  attorneys  have  advised  you  as  to  that  rule  or  not,  but, 
whether  they  have  or  not,  it  is  the  law ;  so  you  have  eliminated  the 
common-law  rule. 

Mr.  Davenport.  That  is,  so  far  as  the  rule  of  damages  is  con- 
cerned? 

The  Chairman.  Yes. 

Mr.  Davenport.  But  I  wanted  to  call  Mr.  Low's  attention  to  the 
fact  that  there  is  a  most  remarkable  contradiction  in  this  bill. 

The  Chairman.  That  is  your  proposition. 

Mr.  Davenport.  That  is  Mr.  Liow's  proposition. 

Mr.  Low.  Mr.  Davenport 

Mr.  Davenport.  Excuse  me.  I  do  not  want  to  take  up  your  time 
and  get  into  a  controversy.    I  can  be  heard  later. 
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Mr.  Low.  Mr.  Davenport  has  raised  a  point  the  significance  of 
which  I  can  properly  say  I  had  not  quite  appreciated.  I  had  not 
realized  that  for  the  purpose  of  private  interference  action  might 
come  under  the  Sherman  law,  while  for  the  purpose  of  public  inter- 
ference they  were  under  a  modified  law.  That  is  a  point  that  I  cer- 
tainly had  not  thought  of.  I  do  not  know  whether  the  lawyers  did  or 
not.    It  was  not  a  matter  of  discussion. 

Mr.  Davenfobt.  I  will  ask  if  this  is  the  first  draft  of  the  bill,  or  is 
it  the  last  of  many  drafts? 

Mr.  Low.  It  is  the  last  of  many  drafts. 

Mr.  Davenport.  Was  not  that  point  before  the  Civic  Federation  ? 

Mr.  Low.  No ;  I  do  not  think  that  point,  in  the  form  in  which  you 
presented  it,  was  considered. 

Mr.  Davenport.  Who  drew  those  provisions  of  the  law,  if  it  is 
not 

Mr.  Low.  I  do  not  think  that  has  anything  to  do  with  it,  Mr.  Chair- 
man. 

Mr.  Davenport.  I  do  not  want  to  press  it. 

Mr.  Low.  What  I  mean  to  point  out  is  that  the  effort  was  not  made 
to  interfere  with  the  rights  of  private  parties,  except  as  to  cutting 
down  the  damages  from  threefold  to  single. 

Mr.  Davenport.  I  would  like  to  ask  another  question. 

The  Chairman.  I  do  not  understand  that  Mr.  Low  is  a  profes- 
sional man ;  that  is,  you  are  not  a  member  of  the  legal  profession  ? 

Mr.  Low.  No. 

The  Chairman.  If  I  do  not  assume  too  much,  I  do  not  understand 
that  you  undertake  to  speak  with  authority  upon  the  legal  phases  of 
the  proposition  at  all? 

Mr.  Low.  No;  I  do  not. 

The  Chairman.  But  that  your  suggestions  are  intended  to  cover 
what  you  think  the  general  propositions  involved  in  the  law  are, 
and  to  suggest  a  remedy,  in  your  judgment? 

Mr.  Low.  That  is  it  exactly. 

Mr.  Davenport.  I  want  to  call  the  attention  of  Mr.  Low  to  the 
fact  that  a  bill  on  this  general  subject  was  introduced  in  the  Senate 
by  Senator  Warner,  being  Senate  bill  6440.  Was  that  introduced  at 
the  request  and  under  the  auspices  of  the  Civic  Federation  ? 

Mr.  Low.  No,  sir. 

Mr.  Davenport.  Not  at  all? 

Mr.  Low.  No,  sir. 

Mr.  Davenport.  I  notice  a  very  important  modification  in  the  bill. 
Do  you  consider  that  this  provision  in  regard  to  combinations  be- 
tween laborers  and  employers,  and  between  employers  and  laborers, 
is  merely  tentative,  or  is  it  the  result  of  the  mature  reflection  and 
judgment  of  the  proponents  of  the  bill  ? 

Mr.  Low.  I  think  1  have  said  on  that  subject  all  that  I  can  say,  in 
my  statement,  Mr.  Chairman. 

Mr.  Davenport.  Very  well.    I  will  not  interrupt  any  further. 

The  Chairman.  Gentlemen,  whom  shall  we  have  next  ? 

Mr.  Emery.  May  I  be  permitted  to  ask  one  question? 

The  CHAiRaiAN.  Certainlv. 

Mr.  Emery.  The  chairman  suggested  some  time  ago  that  he  was 
looking  up  a  standard  by  which  to  measure  the  reasonableness  or  un- 
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reasonableness  of  a  particular  combination.  Mr.  Low  has  explained 
that,  in  the  proposed  bill,  while  an  appeal  to  the  court  is  given  as 
a  right  over  the  cancellation  of  registration,  that  no  appeal  is  given 
over  the  administrative  decision  as  to  the  reasonableness  or  unrea- 
sonableness of  a  combination  offered  to  the  Commissioner  of  Corpo- 
rations for  his  opinion.  As  Mr.  Low  has  said  the  bill  is  the  result  of 
numerous  conferences,. could  he,  before  he  sits  down,  throw  any  light 
upon  what  would  be  the  administrative  standard  of  measuring  the 
reasonableness  or  unreasonableness  of  any  particular  combination, 
and  would  it  be  other  than  any  judicial  standard  of  which  he  has  any 
knowledge  ? 

Mr.  Low.  Mr.  Chairman,  I  once  knew  a  young  man  who  asked  his 
father  what  there  was  before  there  was  anything,  and  what  it  looked 
like ;  which  illustrates  that  it  is  a  great  deal  easier  to  ask  some  ques- 
tions than  to  answer  them.  I  have  already  stated  in  my  paper  that  I 
do  not  know  of  any  way  in  which  to  get  an  appeal  from  an  adminis- 
trative decision  of  that  character.  That  is  one  of  the  features  of  the 
bill  which  must  be  considered.  It  offers  a  great  deal  of  room  for  dif -» 
ference  of  opinion,  I  know. 

The  Chairman.  I  did  not  quite  hear  the  question. 

Mr.  Emert.  He  has  misapprehended  me  if  he  thought  I  made  ob- 
jection  with  regard  to  the  lack  of  means  of  appeal.  I  want  to  ask 
this:  Inasmuch  as  this  matter  of  passing  upon  the  reasonableness  or 
unreasonableness  of  the  ^combinations  is  left  in  the  bill  to  administra- 
tive officers — assuming  that  that  was  the  law — as  a  result  of  his  con- 
ferences with  administrative  officers  of  the  Government,  has  any  sug- 
gestion been  made,  or  can  Mr.  Low  give  us  any  idea  as  to  what 
would  be  considered  as  a  standard  by  the  administrative  official  for 
measuring  the  reasonableness  or  unreasonableness  of  particular  com- 
binations ? 

The  Chairman.  He  has  already  answered  by  saving  that  he  did  not 
know.  He  not  only  said  that  he  did  not  know,  but  that  he  did  not 
know  anybody  that  did  know,  which  I  think  covers  the  whole  ground. 

Mr.  Low.  May  I  file,  as  part  of  the  record,  a  summary  of  the  bill  t 
This  deals  with  it  section  by  section. 

The  Chairman.  It  is  practically  a  r6sum6  of  the  statement  already 
made? 

Mr.  Low.  Yes,  sir. 

The  Chairman.  Of  course.  Any  gentleman  can  file  anything  he 
likes  at  any  time  if  at  the  time  of  filing  he  calls  the  attention  ox  the 
committee  to  the  substance  of  the  paper  filed,  so  that  if  there  is  any- 
thing in  it  that  is  new  we  can  have  an  opportunity  to  look  at  it. 

The  summary  of  the  bill  above  referred  to  is  as  follows : 

In  October,  1907,  a  conference  was  held  at  Chicago  on  the  subject  of  trusts 
and  combinations,  under  the  auspices  of  the  National  Civic  Federation.  Thicr 
conference  was  attended  by  delegates  appointed  by  the  governor  of  almost  every 
State  In  the  Union  and  by  many  important  commercial,  agricultural,  and  labor 
nrganlzatioDB.  At  this  conference  certain  resolutions  on  the  subject  of  trusts 
were  adopted,  and  a  committee  was  appointed  to  present  the  resolutions  to  the 
President  and  Congress.  The  subcommittee  charged  with  this  duty  brought 
about  the  presentation  of  these  resolutions  to  both  Houses  of  Congress  in  Feb- 
niary  by  the  courtesy  of  the  chairman  of  the  Committee  on  Interstate  Commerce, 
Senator  Elklns,  in  the  Senate,  and  of  Colonel  Hepburn,  chairman  of  the  Com- 
mittee on  Interstate  and  Foreign  Commerce,  in  the  House.  At  the  time  when 
tbeae  resolutions  were  presented  both  of  these  gentlemen  asked  the  subcommittee 
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to  prepare  a  bill  embodying  the  views  of  those  whom  they  represented.  The  bill 
so  prepared  is  entitled :  *'An  act  to  regulate  commerce  among  the  several  States 
or  with  foreign  nations,  and  to  amend  the  act  approved  July  2,  1890,  entitled 
'An  act  to  protect  trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies.' "  The  act  which  it  is  proposed  to  amend  is  popularly  known  as  the 
Sherman  antitrust  law.  The  bill  has  been  prepared  under  the  auspices  of  the 
National  Civic  Federation,  in  consultation,  on  the  one  hand,  with  the  President 
and  other  Executive  officers  of  the  Government,  and  on  the  other  hand,  with 
representatives  of  the  business  and  railroad  interests  of  the  country  and  of 
organized  labor.  The  effort  has  been  to  prepare  a  bill  which  in  its  general 
scheme  would  command  the  support  of  the  President,  and  which  would  deal  with 
all  Interests  affected  by  the  Sherman  antitrust  law  fairly,  and,  so  far  as  condi- 
tions would  permit,  in  the  same  way.  A  summary  of  Ihe  measure  thus  prepared 
follows  herewith. 

SUMMARY  OF  THE  BILL. 

1.  The  Sherman  antitrust  law  forbids  all  contracts  or  combinations  or  con- 
spiracies in  restraint  of  trade,  and  any  monopolizing  of  or  attempt  to  monopolize 
trade.  The  first  six  sections  of  the  act  deal  with  the  powers  of  the  Government 
in  relation  thereto.  The  seventh  and  last  section  of  the  act  gives  private 
parties  a  right  to  sue  and  to  collect  threefold  damages. 

.2.  The  United  States  Supreme  Court,  by  a  long  series  of  decisions,  has  held 
that  this  law  applies  to  common  carriers,  to  business  corporations,  and  to  busi- 
ness men,  and  also  to  labor  organizations  and  to  labor  men.  The  Supreme 
Court  has  also  decided  that  any  action  in  restraint  of  trade,  so  far  as  it  applies 
to  interstate  commerce,  is  unlawful,  whether  such  action  be  reasonable  or  not. 

3.  The  bill  submitted  by  the  National  Civic  Federation  does  not  attempt  to 
change  the  legal  status  of  anything  condemned  as  in  restraint  of  trade  under 
the  Sherman  antitrust  act;  but  it  aims  to  provide  a  way  by  which,  under  cer- 
tain conditions,  combinations,  and  contracts  in  res^aint  of  trade  that  are  not 
unreasonable  may  be  saved  from  attack.  The  benefits  and  immunities  offered 
by  the  proposed  bill,  therefore,  will  be  In  the  main  confined  to  those  who  reg- 
ister in  accordance  with  the  terms  of  the  bill.  Common  carriers  may  register 
with -the  Interstate  Commerce  Commission  and  all  others  with  the  Commis- 
sioner of  Corporations  in  the  Department  of  Commerce  and  Labor.  It  is  pro- 
posed to  amend  section  7  of  the  Sherman  antitrust  act  by  cutting  out  the  pro- 
vision for  threefold  damages,  reducing  the  amount  that  can  be  collected  to 
simple  damages,  as  under  the  common  law.  Everybody,  whether  registered  or 
not,  will  get  the  benefit  of  this  provision. 

4.  Both  corporations  for  profit  and  having  capital  stock  and  also  corporations 
not  for  profit  and  not  having  capital  stock  may  register,  but  neither  are  obliged 
to  do  so.  This  description  is  intended  to  include  cooperative  organizations  as 
well  as  business  cor[)orat!on8,  agricultural  and  labor  organizations,  and  the 
like.  If  they  do  register,  they  get  the  benefits  of  the  act.  If  they  do  not  reg- 
ister, they  remain  under  the  Sherman  antitrust  law  unamended.  In  order  to 
register  corporations  for  profit  and  having  capital  stock  are  obliged  to  give  such 
information  in  regard  to  the'.r  financial  condition,  their  contracts,  and  their 
corporate  proceedings  as  may  be  prescribed  by  general  regulations  from  time 
to  time  to  be  made  by  the  President  of  the  United  States.  Corporations  not 
for  profit  and  not  having  capital  stock  in  order  to  register  must  set  forth  their 
charter  or  agreements  of  association  and  by-laws,  the  place  of  their  principal 
office,  and  the  names  of  their  directors  or  managing  officers,  and  standing  com- 
mittees, if  any,  with  their  residences.  Any  corporation  or  association  that  is 
registered  may  be  stricken  from  the  registry  if  it  shall  fall  at  any  time  to  file 
the  statements  or  to  give  the  information  required  under  this  act,  or  to  comply 
with  the  requirements  of  this  act,  or  in  case  information  furnished  by  it  shall 
be  false  In  any  material  particular.  Anyone  feeling  aggrieved  by  the  decision 
to  remove  it  from  registry  has  an  appeal  to  the  courts. 

5.  Being  upon  the  registry,  the  corporation,  or  association,  or  Individual  gets 
certain  immunities  as  to  the  past  and  the  benefit  of  provisions  by  which  it  can 
ascertain  as  to  future  contracts,  whether  these  will  or  will  not  be  attacked  by 
the  Government  as  in  unreasonable  restraint  of  trade.  As  to  future  combina- 
tions or  contracts,  the  Government  is  given  thirty  days  in  which  to  disapprove 
any  contract  or  agreement  filed  by  a  corporation  or  association  registered  under 
the  act ;  and  if  within  thirty  days  the  Government  does  not  disapprove  the  con- 
tract, the  Government  can  not  thereafter  attack  It  except  through  the  courts,  and 
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tben  only  oq  the  ground  that  it  is  In  unreasonable  restraint  of  trade.  Contracts  or 
agreements  calling  for  new  business  combinations  must  be  filed.  Contracts  or 
agreonents  entered  into  in  the  ordinary  course  of  business  may  be  filed  or  not  at 
pleftgnre.  Such  contracts,  if  not  filed,  do  not  get  the  benefit  of  the  immunities 
of  the  new  act,  but  nobody  is  obliged  to  file  such  a  contract  unless  he  wants  to 

do  80. 

6.  As  to  the  past,  it  is  proposed  that  all  pending  actions  may  be  prosecuted 
and  defended  to  final  effect,  precisely  as  though  the  Sherman  antitrust  law  had 
not  been  amended ;  but  that  no  new  proceedings  shall  be  begun  under  the  Sher- 
man antitrust  law  on  account  of  any  contract,  agreement,  or  combination  made 
prior  to  the  passage  of  the  amending  act,  unless  the  same  be  in  unreasonable 
restraint  of  trade ;  and  no  suit  at  all  shall  be  begun  by  the  United  States  as  to 
festered  corporations  or  associations  under  the  Sherman  antitrust  law  after 
one  year  from  the  passage  of  the  amending  act. 

7.  In  view  of  the  doubt  that  has  been  raised  in  the  minds  of  many  as  to 
whether  the  Sherman  antitrust  act  does  not  make  even  a  strike  unlawful,  a 
clause  is  included  in  the  bill  distinctly  reserving  for  labor  all  rights  that  they 
have  now,  irrespective  of  the  Sherman  antitrust  act,  to  combine  and  to  strike 
and  to  make  trade  agreements ;  and  reserving  for  employers  of  labor  the  correl- 
ative rights  to  combine  and  to  discharge  their  employees. 

8.  The  foregoing  sununary  of  the  bill  is  a  layman's  summary,  which  does  not 
attempt  to  use  legal  terms  with  legal  exactness.  It  is  believed,  however,  that 
with  this  explanation  of  the  scheme  of  the  bill,  the  provisions  of  the  bill  itself 
will  be  more  readily  understood. 

Seth  Low, 
President  of  The  National  Civic  Federation, 
New  Yobk,  March  21,  1908. 

Mr.  Pabker.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chaibman.  Yes. 

Mr.  Pabker.  Mr.  Low,  you  mentioned  the  Ellis-Chalmers  case. 
Will  that  be  in  the  record  ? 

Mr.  Low.  Yes;  I  gave  the  list  that  I  had  with  me  to  the  stenog- 
rapher. 

The  Chairman.  Mr.  Morawetz  is  here,  and  he  is  perfectly  able  to 
I)resent  every  phase  of  the  cruestion.  When  we  come  to  the  legal  ques* 
lion,  we  can  inquire  of  Mr.  Morawetz  as  to  those  matters.  Some  mem- 
ber of  the  committee  sug^ted  that  it  is  now  the  hour  of  12  o'clock. 
I  will  consult  the  convenience  of  Mr.  Low.  Would  it  be  convenient 
to  suspend  now  imtil  half  past  1  ? 

Mr.  Low.  Yes. 

The  Chairman.  Would  that  be  agreeable  all  round ;  to  come  back 
at  1.30  and  go  on  ? 

Mr.  Maiay.  Let  us  go  on  a  few  minutes  longer. 

Mr.  Low.  I  would  suggest  that  Mr.  Schiefelin  take  up  the  point 
that  he  proposed  to  answer,  if  you  have  no  objection. 

The  Chaibman.  Very  well. 

STATEMEirT  OF  WILIIAH  TAT  SCHXEFFELIN,  ESQ.,  PRESIDENT 
OF  SCHIEFFEIIN  &  GOHPADT,  NEW  YORK. 

The  Chaibman.  Please  state  your  full  name. 

Mr.  ScHiEFFELiN.  William  Jay  Schieffelin,  president  of  Schieffelin 
4  Company,  wholesale  druggists.  New  York. 

Mr.  Ax:bxander.  Is  there  not  a  firm  of  your  name  in  Washington  ? 

Mr.  Schieffelin.  We  have  an  agency  here. 

The  Chairman.  You  may  proceed. 

Mr.  Schieffelin.  I  am  also  chairman  of  the  committee  on  pro- 
prietary goods  of  the  National  Wholesale  Druggists'  Association, 
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which  includes  nearly  eveiT  wholesale  druggist  in  the  United  States. 
In  1804  the  house  or  which  I  am  president  (and  which,  I  may  sav, 
has  been  conducted  as  a  wholesale  drug  business  uninterruptemy  al- 
most since  the  beginning  of  our  nation — ^it  started  in  1794)  issued  a 
price  list,  and  indorsed  across  that  price  list  were  the  words,  "  Ex- 
amined and  approved  by  the  Apothecary  Society  of  New  York.-'  I 
onl^  cite  this  to  show  that  at  that  time  it  was  the  custom  in  the  trade, 
as  it  is  to-day,  and  has  to  be,  that  there  shall  be  certain  reasonable 
agreements  regarding  prices.  Some  thirty  years  ago  the  increase  in 
the  number  and  the  demand  for  what  are  called  "  patent  medi- 
cines " — but  what  are  proprietary  medicines,  whether  secret  or  non- 
secret — became  so  great  that  they  constituted  nearly  60  per  oont  of 
the  drug  business.  These  goods  were  made  of  uniform  quality  by 
their  makers  and  were  given  trade  names.  I  need  not  go  into  the 
reason  for  the  necessity  for  it  at  that  time — our  large  and  growing 
frontier,  the  absence  of  doctors,  and  the  need  of  having  household 
remedies  in  the  country  stores  that  sold  everything.  The  facjt  that 
these  goods  were  put  out  at  fixed  prices 

The  Chairman.  Do  you  mean  uniform  quality  or  uniform  prices! 

Mr.  ScHiEFFELiN.  Uniform  quality,  as  far  as  the  name  of  the  par- 
ticular medicine  went.  They  were  all  with  the  same  label,  in  the 
same  bottle,  and  from  the  same  maker.  The  public  would  ask  for  a 
certain  thing,  and  if  it  could  buy  the  same  thing  of  one  man  at  60 
cents  a  bottle  and  had  to  pay  75  cents  a  bottle  to  get  it  from  another 
man,  the  man  who  sold  it  at  60  cents  a  bottle  had  the  advantage.  It 
led  to  tremendous  price  cutting. 

The  Chairman.  That  was  really  uniform  advertising. 

Mr.  ScHiBFFBLiN.  It  would  have  been  if  they  all  asked  the  same 
price. 

The  Chairman.  They  advertised  uniform  quality,  and  perhaps  got 
different  prices  for  it? 

Mr.  ScHiEFFELiN.  Yes.  However,  the  wholesalers  at  that  time 
found  that  at  least  50  per  cent  of  their  business  was  being  done  by 
cutting,  cutting,  cutting,  in  order  to  keep  their  customers.  So  they 
asked  the  manufacturers  to  make  fixed  prices  for  these  goods.  And 
the  retailers  found  shortly  after  that  that  great  department  stores 
were  being  started  in  the  cities,  and  these  great  department  stores 
would  buy  lar^e  quantities  of  the  leading  patent  medicines  and  sell 
them  at  prices  less  than  cost  in  order  to  attract  the  public  there  and 
sell  them  other  goods  at  a  j)rofit.  Mr.  Ogden,  who  was  the  head  of 
the  Wanamaker  store  in  >iew  York,  since  retired,  told  me  that  the 
profit  they  made  was  on  goods  that  they  sold  to  people  who  bought 
what  they  did  not  intend  to  buy  when  they  visited  the  store.  In  other 
words,  they  came  to  buy  the  leader,  and  they  would  see  other  things 
and  buy  them. 

The  retail  druggists  formed  a  National  Association  of  Retail  Drug- 

f'lsts,  which  has  probably  a  membership  of  22,000.    I  say  "  probably."' 
hey  claim  that. 

The  Chairman.  What  proportion  of  all  the  druggists  did  that 
include? 

Mr.  SCHIEFFELIN.  Over  half.  But  the  same  thing  applied  to  the 
other  druggists.  That  did  not  mean  that  the  others  were  cutters. 
The  cutters  were  in  much  smaller  proportion,  and  the  damaging 
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catters  were  the  great  department  store&  The  retailers  said  to  the 
wholesalers :  ^'  Wul  you  not  make  an  arrangement  with  us  and  with 
the  manufacturers,  so  that  these  goods  can  not  be  supplied  if  they  are 
going  to  be  sold  at  cut  rates?" 

Now,  if  this  sort  of  combination  had  resulted  in  raising  the  prices 
to  the  public  over  what  the  manufacturer  placed  on  the  bottle — 2& 
cents,  50  cents,  or  $1 — it  might  have  been  called  an  imreasonable  re- 
straint of  trade.  The  manufacturer  went  on  and  put  the  fi;oods  on 
the  market,  simply  putting  a  price  on  that  he  thought  would  afford 
a  fair  profit  to  tne  retailer  and  to  the  wholesaler. 

The  Chairman.  Yes ;  but  what  about  the  customers  of  the  depart- 
ment stores? 

Mr.  ScHiEFFELiN.  I  am  coming  to  that 

The  Chairman.  That  is,  as  to  the  reasonable  price. 

Mr.  ScHiEFFELiN.  Regarding  the  reasonableness  of  it? 

The  Chairman.  Yes;  the  price  they  get  it  for. 

Mr.  Schieffelin.  Exactly.  If  these  goods  were  in  the  line  of  abso- 
lute necessities  of  life,  I  might  concede  that  point ;  but  when  a  year 
and  a  half  ago  the  Department  of  Justice  of  our  Grovemment  was 
prosecuting  the' whole  drug  trade  for  this  sort  of  agreement  the  De- 

?artments  of  Agriculture  and  of  Commerce  and  Labor  and  of  the 
'reasury  were  prosecuting  the  whole  trade  on  the  other  side,  on  the 
plea  that  these  very  goods  were  bad  for  the  public  anyhow  and  ought 
not  to  be  used.     [Laughter.] 

The  Chairman.  So  that  you  get  it  going  and  coming? 

Mr.  Schieffelin.  Both  ways. 

The  Chairman.  Now  we  are  beginning  to  find  out  who  has  been 
violating  this  unfortunate  legislation.     [Laughter.] 

Mr.  Schieffelin.  Precisely.  The  wholesalers  said :  "  We  only  ask 
a  reasonable  profit,  that  will  net  us,  say,  between  2  and  3  per  cent." 
1  think  anybody  who  is  impartial  will  say  that  is  perfectly  fair. 
Thev  made  this  agreement  with  the  manufacturers  and  witli  the 
retailers,  and  it  worked  so  well  that  in  certain  places  the  retailers 
became  sensible  of  their  power,  and  they  said :  "  Now,  there  are  several 
aggressive  cutters  here.  Let  us  make  the  wholesalers  refuse  to  sell 
them  anything ;  not  only  these  patent  medicines,  but  unless  they  main- 
tain the  prices,  let  us  refuse  to  send  them  gponges  and  chamois,  drugs 
and  chemicals,  and  everything.  In  New  York,  fortunately,  whether 
by  reason  of  our  courage  or  by  reason  of  the  lack  of  unanimity  among 
the  retailers,  the  wholesalers  stood  out  against  it.  They  said :  "  We 
will  not  stand  for  any  such  policy."  In  certain  other  places,  notably 
Philadelphia,  they  surrendered;  and  that  made  an  action  that  seemed 
to  be  tyrannous,  and  the  Sherman  law  was  appealed  to.  In  the  case 
of  that  unfortunate  concession  in  Philadelphia  the  whole  drug  trade 
has  been  enjoined  from  making  any  three-party  agreement — any 
agreement  that  is  between  the  manuiacturer  on  the  one  hand,  and 
the  distributor  (the  jobber)  in  the  middle,  and  the  retailer  on  the 
other  hand. 

The  Chairman.  Was  the  Philadelphia  scheme,  in  your  judgment, 
a  proper  scheme? 

Mr.  Schieffblin.  Absolutely  improper. 

The  Chairman.  Absolutely  improper? 

Mr.  Schieffelin.  Yes. 

3OT45— 08 3 
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The  Chairman.  So  that  the  orififin  of  the  litigation  against  this 
combination  was  perfectly  justifiable? 

Mr.  ScHiEPTELiN.  It  was,  locally.  The  result  of  it  is  the  injunction 
whose  terms  are  so  sweeping.  We  would  have  been  perfectly  sat- 
isfied if  any  sort  of  an  arrangement  involving  a  boycott,  involving 
a  black  list,  and  refusing  eve^hing,  was  enjoined ;  but  the  United 
States  court  has  enjoined  us  from  making  any  kind  of  an  agreement 
and  from  using  any  kind  of  persuasion. 

The  Chairman.  The  agreement  that  you  want  to  make  would  prac- 
tically eliminate  the  department  store,  would  it  not? 

Mr.  ScHiEFPELiN.  Not  a  bit.    They  can  buy  on  the  same  terms. 

The  Chairman.  But  it  would  eliminate  them  so  far  as  selling  at 
low  prices  is  concerned,  would  it  not  ? 

Mr.  ScHiEFFEMN.  Oi  couise  it  would. 

The  Chairman.  You  now  have  a  scheme  that  is  going  to  deprive 
the  department  store  of  doing  what  it  wants  to  do. 

Mr.  Sghieffelin.  Yes. 

The  Chairman.  And  it  wants  to  sell  goods  of  that  character  at  a 
price  very  much  less  than  the  other  peopb  sell  them  for? 

Mr.  Sghieffelin.  Yes. 

The  Chairman.  Your  proposition,  now,  is  to  keep  up  the  combina- 
tion and  compel  the  department  stores  to  sell  for  the  prices  that  other 
people  propose  to  sell  for? 

Mr.  Sghieffelin.  So  far  as  these  goods  are  concerned. 

The  Chairman.  Does  that  look  reasonable,  so  far  as  the  depart- 
ment store  and  its  customers  are  concerned  ? 

Mr.  Bannon.  Where  does  the  consumer  come  in  ? 

The  Chairman.  I  say  the  consumer.  Does  that  look  reasonable, 
so  far  as  concerns  the  department  store  and  its  customers,  or  con- 
sumers ? 

Mr.  Sghieffelin.  We  think  it  is  reasonable  to  provide  that  no  one 
shall  sell  the  goods  below  cost. 

The  Chairman.  What  does  a  bottle  of  sarsaparilla,  that  you  retail 
for  $1,  cost?     It  costs  15  or  20  cents,  does  it  not? 

Mr.  ScniEFFELiN.  It  costs  the  jobber  just  10  and  5  per  cent. 

The  Chairman.  What  does  it  cost  the  manufacturer?  You  know 
all  about  it. 

Mr.  Sghieffelin.  No;  I  do  not  know  anything  about  it. 

The  Chairman.  It  does  not  cost  over  15  or  20  cents,  does  it? 

Mr.  Sghieffelin.  We  do  not  make  those  secret  goods. 

The  Chairman.  Well,  you  are  a  pretty  bright  man.  Do  you  not 
know,  as  a  matter  of  fact,  that  the  ordmaiy  bottle  of  sarsaparilla 
does  not  cost  over  15  or  20  cents? 

Mr.  Sghieffelin.  I  know  that  the  average  maker  of  sarsaparilla 
is  in  a  very  bad  way  to-day  on  account  of  the  ever-increasing  cost  of 
advertising. 

The  Chairman.  Does  that  answer  the  question? 

Mr.  Sghieffelin.  Yes;  because  the  cost  must  include  the  cost  of 
introduction — advertising  the  goods. 

The  Chairman.  But  you  Imow  that  the  cost  of  the  material  is  not 
over  15  or  20  cents  a  bottle? 

Mr.  Sghieffelin.  I  do  not  doubt  it. 
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The  Chairman.  So  that  there  is  a  margin  between  15  or  20  cents  a 
bottle  and  100  cents  for  advertising,  wholesalers'  profit,  and  retailers' 
profit? 

Mr.  ScHiEFFELiN.  Yes. 

The  CHAnftMAN.  Your  proposition,  now,  is  that  you  want  to  be 
authorized  to  keep  up  a  union  that  will  compel  the  public  to  pay  $1  a 
bottle? 

Mr.  ScHiEFFELiN.  f'oT  that  particular  thing. 

The  Chairman.  Or  any  other  thing  that  they  are  interested  in. 

Mr.  Bannon.  Take  listerine.    That  is  not  advertised  at  all. 

The  Chairman.  Well,  take  that 

Mr.  ScHnsFFEUN.  That  is  advertised  enormously. 

Mr.  Bannon.  Listerine  is? 

Mr.  ScHiBFFELiN.  Yes. 

The  Chairman.  Your  proposition  is  that  you  want  legislation  to 
prevent  the  department  store  from  selling  to  its  customers  and  con* 
sumeis  at  prices  less  than  you  want  your  retailers  to  sell  for? 

Mr.  ScHiEFFXLiN.  That  is  one  of  the  simple  propositions. 

The  Chairman.  That  is  what  you  want  us  to  autnorize  you  to  do  ? 

Mr.  ScHiEFFBLiN.  Ceitaiulv. 

The  Chairman.  I  suppose  tiiat  it  may  be  inferred  the  department 
stores  object  to  that? 

Mr.  ScHiEiFELiN.  I  should  not  wonder. 

The  Chairman.  And  that  its  customers  would  object? 

Mr.  ScHiEFFELiN.  I  do  uot  think  they  care. 

The  Chairman.  It  does  not  make  any  difference  to  them  whether 
they  pay  75  cents  or  $1  a  bottle,  I  suppose? 

Mr.  ScHiEFFELiN.  The  difference  usually  is  not  as  much  as  that 

The  Chairman.  Well,  80  cents  a  bottle,  or  79  cents.  I  guess  that 
is  about  where  they  put  it.  [Laughter.]  That  is  what  it  really 
comes  down  to,  is  it  not  ? 

Mr.  ScHiEFFELiN.  Yes;  it  comes  down  to  that;  but  if  we  want 
to 

The  Chairman.  I  suppose  that  if  there  were  more  department 
stores  and  they  were  situated  in  more  places  than  there  were  retail 
drug  stores  and  thev  sold  more  goods,  the  balance  of  the  reason 
woidd  be  in  favor  of  the  department  store  and  its  customers,  would 
it  not? 

Mr.  ScHiEFFELiN.  If  they  are  a  majority,  it  would. 

The  Chairman.  But  inasmuch  as  they  are  in  the  minority,  the 
majoritv  ought  to  be  allowed  to  compel  them  to  do  business  just  as 
the  majority  wants  to  have  it  done? 

Mr.  Schieffelin.  That  is  the  way  it  is  always  done  in  business. 

The  Chairman.  That  is  what  it  comes  down  to. 

Mr.  ScHiErrELiN.  I  wanted  to  say  that  this  litigation  was  put  in 
the  newspapers  as  proceedings  against  the  "  drug  trust."  Nothing 
could  be  more  incorrect  than  to  term  it  a  trust — the  drug  trust.  This 
Sherman  law  was  enacted  really  to  aid  the  many  agamst  the  few, 
a^inst  the  great  big  aggregations.  In  our  particular  case  it  has 
aided  the  few  against  the  many,  and  practically  against  all.  It  has 
been  said  that  you  can  not  indict  a  whole  nation,  but  here  the  United 
States  court  has  enjoined  an  entire  trade,  500  or  600  wholesalers  and 
4,200  retailers.    We  are  all  covered.    And  in  the  English 
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The  Chairman.  How  many  retailers  are  there  that  are  not  covered! 

Mr.  ScHiBTFELiN.  They  are  all  covered. 

The  Chairman.  All  the  retailers? 

Mr.  ScHiEFFELiN.  Practicallv  all. 

The  Chairman.  I  thought  there  were  only  about  half  of  them  in 
your  association  in  the  country. 

Mr.  SoHiEFFELiN.  But  by  the  terms  of  the  injunction  it  did  not 
cover  only  members  of  the  association.  It  applied  to  anyone  who 
si^ed  these  three  party  contracts.  That  included  all  the  other  re- 
tailers, too. 

The  Chairman.  Does  that  include  all  the  other  retailers  through- 
out the  country? 

Mr.  ScHiEFFELiN.  Practically  all.  Last  summer  it  seemed  to  be 
of  interest  to  learn  what  was  the  custom  in  the  great  commercial  na- 
tions regarding  this  sort  of  thing.  I  wrote  to  Secretary  Root,  sub- 
mitting in  a  letter  a  series  of  questions,  and  he  very  kindly  sent  them 
to  our  consuls  and  consuls-general  in  England,  France,  and  in  Ger- 
many, and  their  replies  show  that  there  are  no  restrictions  against 
agreements  such  as  I  have  outlined  to  you  here  to-day,  and  our  asso- 
ciation has  had  these  replies  printed  and  submitted  to  Members  of 
Congress.    We  would  be  very  glad 

Mr.  Alexander.  Mr.  Chairman,  may  I  ask  a  question  ? 

The  Chairman.  Yes. 

Mr.  Alexander.  What  provision  in  this  bill  will  help  you  out? 
Will  you  read  the  language  ? 

Mr.  ScHiBFFELiN.  I  am  coming  to  that. 

Mr.  Parker.  May  I  ask  a  question,  Mr.  Chairman  ? 

The  Chairman.  Certainly. 

Mr.  Parker.  You  have  spoken  of  the  tripartite  agreement.  Have 
you  a  copy  of  that  here? 

Mr.  ScHJEFFELiN.  They  were  different  in  nearly  every  case. 

Mr.  Parker.  Have  you  a  specimen  of  one  of  them  ? 

Mr.  Scheeffelin.  I  have  not,  here. 

Mr.  Parker.  They  are  not  very  long,  are  they  ? 

Mr.  ScHiEFFELiN.  Thcv  are  not  very  long;  no. 

Mr.  Parker.  I  would  like  to  see  one,  if  you  will  put  one  into  your 
evidence.    It  will  show  what  the  usual  terms  are. 

Mr.  ScHiEFFELiN.  There  are  present  to-day  a  number  of  members 
of  our  association.  We  have  present  Mr.  Frank  Faxon,  of  Faxon  & 
Gallagher,  Kansas  City;  Mr.  Albert  Plant,  of  Lehn  &  Fink,  New 
York,  and  Mr.  William  Kuebler,  of  Roeber  &  Kuebler,  Newark,  N.  J. 
I  have  no  doubt  they  can  give  you  an  outline  of  the  form  of  the 
usual  tripartite  agreement.    I  will  send  it  in. 

Mr.  Davenport.  May  I  ask  a  question,  Mr.  Chairman  ? 

The  Chairman.  I  want  to  ask  one  more  question  about  the  litiga- 
tion.   In  what  stage  is  it?    Has  the  decree  been  made  permanent? 

Mr.  ScHiEFFELiN.  Yes. 

The  Chairman.  So  that  the  legal  question  is  closed  ? 

Mr.  SCHIEFFELIN.   No. 

The  Chairman.  Have  you  appealed  from  the  decree? 
Mr.  ScHiEFFELiN.   No,  sir;  but  we  are  going  to  this  morning. 
[Laughter.] 
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The  Chaibman.  I  do  not  understand  that  you  enter  an  appeal  here 
in  iie  committee  to  any  decree  where  the  case  is  pendinjg.  So  that 
up  to  date  we  are  passing  on  a  hypothetical  legal  proposition  that  is 
DOW  on  test  in  the  courts. 

Afr.  ScHiEFFEUN.  The  decree  is  already  agreed  to,  and  is  per- 
manent. 

The  Chairman.  Then  you  do  not  appeal  from  it  this  morning! 

Mr.  ScHXEFFELiN.  lu  the  amendment  we  are  goin^  to  present  you 
will  see  how  it  modifies  the  decree.  Just  add  to  the  bill,  ^'  but  no 
such  judgment  or  decree  " 

The  Chairman.  Excuse  me.  I  want  to  get  at  the  litigation  itself. 
Is  that  litigation  decided  now  ? 

Mr.  SCHIEFFELIN.    YoS. 

The  Chairman.  So  the  decree  is  made  and  your  association  has 
taken  no  appeal  therefrom? 

Mr.  ScHiEFFELiN.  We  agreed  to  the  decree. 

The  Chairman.  That  settles  that  part.  Now,  you  have  a  sugges- 
tion that  will  relieve  you  of  the  embarrassment  of  the  decree,  as  I 
understand,  and  that  you  propose  to  read  f 

Mr.  ScHiEFFELiN.  Ycs;  tne  last  clause  of  the  proposed  law 
says 

Mr.  Alexander.  What  page  is  that? 

Mr.  ScHEETFELiN.  Page  9  of  the  bill  there — ^the  proposed  amend- 
ment. 

The  Chairman.  Page  9  ? 

Mr.  ScHiEFFEUN.  Ycs;  it  reads: 

Anything  herein  contained  to  the  contrary  notwithstanding,  all  actions  and 
proceedings  now  or  heretofore  pending  under  or  by  virtue  of  any  provision  of 
tlie  said  act  approved  July  second,  eighteen  hundred  and  ninety,  may  be  prose- 
cuted and  may  be  defended  to  final  effect; — 

And  here  is  the  part  that  affects  us — 

and  all  Judgments  and  decrees  heretofore  or  hereafter  made  in  any  such  actions 
or  proceedings  may  be  enforced  in  the  same  manner  as  though  this  act  had  not 
becsi  passed. 

Now,  the  retail  druggists  publish  an  organ  called  the  ^^  National 

Association  of  Retail  Druggists'  Notes  " 

The  Chairman.  Will  you  read  that  part  of  the  bill  again? 
Mr.  ScHiEFFELiN.  The  proposed  amendment  says: 

And  all  judgments  and  decrees  heretofore  or  hereafter  made  in  any  such  ac- 
tions or  proceedings  may  be  enforced  In  the  same  manner  as  though  this  act 
bad  not  been  passed. 

It  says  so  in  terms. 

The  Chairman.  And  you  propose  an  amendment  to  that  ? 
Mr.  SCHIEFFELIN.  Ycs.     But  first  I  want  to  say  that  22,000  of  the 
retail  druggists  say  that — 

Id  other  words,  the  mere  fact  that  we  are  the  victims  of  an  unjust  law,  which 
it  is  now  proposed  to  change  because  of  Its  injustice,  this  fact  alone  Is  to  bar  us 
forever  from  receiving  the  protection  of  the  amended  law. 

Our  counsel  have  written  me  a  letter  suggesting  the  following 
sentence  to  be  added  to  it,  and  I  will  say  in  passing  that  the  Govern- 
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ment  has  during  the  past  few  months  twice  deprived  us  of  counsel  by 
taking  first  Mr.  Hough  and  Mr.  Ward  and  appointing  them  judges. 

The  Chairman.  Those  associations  are  entitled  to  great  credit  for 
their  acumen  in  retaining  good  men. 

Mr.  ScHiEFFELiN.  Yes.  This  is  from  Kobbinson,  Biddle  &  Ward, 
now  Eobinson,  Biddle  &  Benedict.  They  suggest  that  it  would  be 
desirable  to  add : 

But  no  such  judgment  or  decree  shall  be  held  to  prevent  any  person  whatso- 
eyer  from  taking  advantage  of  the  benefits  and  Immunities  of  this  act  in  refer- 
ence to  any  contracts  or  combinations  hereafter  made. 

We  ask  that  that  may  be  added  to  the  bill.  I  will  be  very  glad 
now  to  answer  any  questions  if  any  are  to  be  asked. 

The  Chairman.  There  can  not  be  any  question  but  what  if  there  is 
any  bill  it  ought  to  apply  to  all  equally. 

Mr.  TiRRELL.  Do  you  believe  any  law  ought  to  be  passed  by  the 
Congress  of  the  United  States  that  would  prevent  any  corporation  or 
any  individual,  if  they  saw  fit,  from  selling  an  article  for  a  less  price 
than  they  paid  for  it? 

Mr.  ScHiEFFELiN.  The  law  does  not  do  that.  The  law  simply  pre- 
vents anybody  from  taking  any  action.  The  law  we  object  to  pre- 
vents anybody  from  taking  any  action  that  may  make  it  difficult  for 
any  particular  corporation  to  get  the  goods. 

The  Chairman.  And  you  want  to  correct  that? 

Mr.  ScHiEFFEUN.  Ycs.  We  think  it  is  a  great  menace  to  our  trade. 
We  think  the  little  retailer  has  a  right  to  live. 

Mr.  TiRRELL.  Do  you  think  if  Congress  should  approve  that  in  a 
legislative  act  that  that  indirectly  would  accomplii?!)  the  result? 

Mr.  ScHiEFFELiN.  Cougrcss  ought  to  modify  an  act  that  never  was 
intended  to  interfere  with  a  business  custom  which  has  existed  from 
time  immemorial. 

Mr.  TiKRELL.  And  you  think  the  Government  should  pass  a  law 
which  would  enable  you  to  prevent  a  department  store  from  selling 
the  articles  manufactured  by  your  association  at  less  than  cost,  if  they 
saw  fit  to  do  so  ? 

Mr.  ScHiEFPELiN.  If  they  can  get  them  they  can  sell  them.  They 
could  buy  them  and  sell  them  of  course.    There  is  always  some  way. 

The  Chairman.  But  if  your  people  control  the  whole  wholesale 
trade  they  have  got  to  come  to  you.  They  could  not  get  it  very  well 
without  coming  to  you. 

Mr.  ScHiErFELiN.  They  can  sell  somebody  else's  if  they  want  to.  It 
is  not  a  fair  way  for  them  to  compete.  We  can  not  stand  for  that  way 
of  doing  business. 

Mr.  Parker.  May  I  ask  a  question  ? 

The  Chairman.  Certainly. 

Mr.  Parker.  The  apothecaries,  the  retailers,  are  all  educated  men 
and  pharmacists? 

Mr.  ScHiEPFELiN.  Yes,  sir. 

Mr.  Parker.  And  when  they  give  a  patent  medicine  of  that  sort 
to  a  man  to  use  they  give  it  with  some  knowledge  of  what  effect  the 
medicine  will  have  and  what  it  will  do  ? 

Mr.  SCHIEFFELIN.  Not  altogether.  Some  of  the  things  do  not  state 
what  they  contain. 

Mr.  Parker.  But  they  know  what  they  are  used  for,  at  any  rate? 
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Mr.  ScHiEFFELiN.  I  know  of  a  case  where  a  man  sold  a  thing  that 
was  labeled  "Preventative  of  coughs  and  colds."  The  man  who 
bought  it  came  back  a  little  later  and  said  "  that  did  not  prevent  or 
cure  my  cough."  The  druggist  said, "  what  did  you  do  with  it  ?"  The 
man  said, "  I  took  it."  The  druggist  said, "  of  course  it  did  not,  if  you 
took  it.  It  is  an  application  to  be  put  on  the  soles  of  your  shoes.*' 
[Laughter.]  That  is  all  the  average  druggist  knows  about  patent 
medicines. 

Mr.  PakbiIsr.  Are  you  talking  about  the  retail  druggists  or  the  retail 
department  stores? 

Mr.  ScHiEFFELiN.  The  retail  department  stores  have  to  employ 
druggists  to  do  their  selling. 

The  Chairman.  I  do  not  suppose  it  requires  a  very  high  degree  of 
intelligence  to  transfer  a  bottle  of  patent  medicine  for  cash,  does  it  ? 

Mr.  ScHiErrELiN.  Not  a  bit. 

Mr.  Parker.  The  department  stores  employ  druggists? 

Mr.  ScHiEFi'ELiN.  \es. 

Mr.  Parker.  Are  not  patent  medicines  sold  in  little  groceries,  and 
all  that  sort  of  thing? 

Mr.    SCHIBFFELIN.    YcS. 

Mr.  Parker.  And  there  are  no  druggists  there  ? 

Mr.  ScHiEFFELiN.  But  the  department  stores  that  sell  them  nearly 
always  have  a  prescription  department,  too. 

Mr.  Davenport.  May  I  ask  a  question  ? 

The  Chairman.  Yes. 

Mr.  Davenport.  In  what  court  was  that  judgment  rendered? 

Mr.  SCHIEFFELIN.  At  Indiauapolis,  Ind.,  the  United  States  circuit 
court. 

Mr.  Davenport.  Have  you  a  copy  of  the  complaint  ? 

Mr.  SCHIEFFELIN.  I  have  not,  here,  but  it  is  all  m  the  annual  report. 

Mr.  Davenport.  The  complaint,  the  answer,  and  the  evidence? 
Is  that  accessible  to  the  committee? 

The  Chairman.  What  is  the  question? 

Mr.  Davenport.  Whether  in  the  case  in  which  they  were  enjoined, 
he  has  a  copy  of  the  complaint  and  of  the  answer  and  of  the  evidence, 
which  may  be  fumishea  to  the  committee  or  to  the  gentlemen 

The  Chairman.  I  rather  infer  that  Mr.  Schieffelin's  attorney  is 
here. 

Mr.  SCHIEFFELIN.   No. 

The  Chairman.  You  can  furnish  us  with  that,  can't  you? 

Mr.  ScHiEFFELiN.  I  think  we  can  furnish  you  with  an  abstract.  I 
do  not  think  we  can  give  you  the  entire  record. 

The  Chairman.  That  would  cover  the  whole  ground.  If  it  is  an 
abstract  made  by  counsel,  they  have  probably  left  out  the  useless  mat- 
ter. Would  you  be  kind  enough  to  state,  if  you  know,  how  many 
department  stores  there  are  in  the  country? 

Mr.  ScHiEFFELiN.  I  do  not  know.  I  think  there  are  over  a  dozen  in 
our  city. 

The  Chairman.  In  New  York? 

Mr.  SCHIEFFELIN.  Yes,  sir. 

A  Bystander.  Two  dozen. 

Mr.  SCHIEFFELIN.  Two  dozcu. 
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The  Chairman.  Do  you  get  them  all  around  in  the  large  towns 
throughout  the  country? 

Mr.  ScHiEFFELiN.  I  think  so — in  every  city  of  the  first  class. 

The  Chaibman.  So  the  department  store  business  which  furnishes 
the  embarrassment  of  which  you  have  been  speaking,  and  which  is 
obvious  enough,  is  generally  diffused^  and  affects  a  large  percentage  of 
the  people  who  have  occasion  to  buy  the  materials  in  which  they  deal. 
I  suppose  that  would  be  true  ? 

Mr.  ScHiEFFELiN.  Ycs;  that  is  very  true;  but  this  kind  of  an  act  on 
our  part  is  not  going  to  menace  the  department  stores. 

The  Chairman.  Is  it  not  true  that  the  department  store  probably 
caters  to  as  large  a  clientage  as  the  retail  drug  trade  itself? 

Mr.  ScHiEFFELiN.  Oh,  no. 

The  Chairman.  I  do  not  know,  in  that  respect. 

Mr.  ScHiEFFELiN.  Not  as  far  as  drugs  are  concerned. 

Mr.  Low.  May  I  ask  a  question? 

The  Chairman.  Yes. 

Mr.  Low.  Is  not  the  case  parallel  to  that  of  the  Standard  Oil  Com- 
pany, selling  in  one  part  of  the  country  at  a  loss  by  reason  of  the  profit 
they  make  elsewhere  ?  It  seems  to  me  while  the  thing  is  different  in 
form,  it  is  of  the  same  character.  The  retail  druggists  find  it  almost 
impossible  to  live  because  of  this  competition  of  the  department  store, 
malking  a  selling  feature  of  drugs,  and  carrying  the  loss  by  the  profits 
they  make  on  other  articles. 

The  Chairman.  Whether  the  Standard  Oil  Company  indul^  in 
the  interesting  process  of  which  you  speak,  I  am  not  advised. 
Whether  they  are  deliberately  destroying  competition  by  selling  at  a 
less  price  until  they  wipe  out  competition,  and  then  raising  the  price, 
I  do  not  know  about ;  but  if  they  are,  they  are  not  on  a  parallel  to  the 
department  stores,  because  they  are  not  under  one  head,  and  operated 
from  one  source. 

Mr.  Low.  But  the  nature  of  the  conflict  is  the  same.  They  are  try- 
ing to  freeze  out  the  little  man. 

The  Chairman.  The  nature  of  anj-  conflict  involving  competition 
is  the  same. 

Mr.  ScHiEFFELiN.  I  Want  to  point  out  that  the  drug  trade  is  almost 
the  only  trade  that  is  doin^  business  now  under  threat  from  the  Gov- 
ernment. If  there  is  any  immunity  we  want  to  be  included  in  that 
immunity. 

The  Chairman.  So  far  as  we  have  been  advised  up  to  the  present, 
the  drug  trade  is  the  only  trade  the  Department  of  Justice  has  suc- 
ceeded in  discovering  engaged  in  the  process  of  violating  the  antitrust 
law,  although  thousands  and  thousands  of  other  people  may  be  en- 
gaged in  the  same  interesting  process.  But  you  are  the  only  people 
up  to  date,  so  far  as  we  know,  who  have  been  discovered.  Is  that 
riffht? 

Mr.  ScHiEFFELiN.  Wc  do  not  think  that  what  we  had  been  doing 
was  in  violation  even  of  that  law.  We  think  that  that  particular  local 
incident  was  in  violation.  We  do  think  the  injunction  having  been 
made  so  sweeping  as  to  cover  all  these  tripartite  agreements  is  unfair. 

The  Chairman.  But  your  counsel  agreed  to  that,  as  I  understand  it. 

Mr.  TntRELL.  If  that  particular  case  is  clear  to  your  mind,  why 
do  you  not  have  a  test  case  made  in  New  York,  say,  which  would  go 
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into  the  general  definition  that  you  have  ^ven  us  about  these  things, 
so  as  to  determine  whether  joxx  are  violating  the  law  ? 

Mr.  ScHiEFFELiN.  The  injunction  includes  everything,  and  we  have 
had  to  agree  to  that. 

Mr.  Al£xandes.  May  I  ask  one  question? 

The  Chairman.  Certainly. 

Mr.  AusxANDER.  Do  I  understand  you  to  stand  for  this  bill  in  all 
its  features,  or  are  you  here  siniply  asking  that  your  amendments  be 
included  provided  the  bill  shall  become  a  law? 

Mr.  ScHiEFFELiN.  The  unanimous  vote  of  the  wholesale  druggists 
assembled  in  convention  last  fall,  in  December,  was  that  Congress 
should  be  asked  to  amend  the  Sherman  Act  in  such  way  that  it  would 
only  prevent  unreasonable  trade  agreements.  We  appointed  a  com- 
miUee  to  attend  the  National  Civic  Federation  Congress  in  Chicago, 
and  there  a  further  step  was  taken  by  the  confess  in  adopting  a 
declaration  including  several  further  modifications.  Personally  I 
can  not  speak  for  our  entire  organization  re^rding  every  part  and 
every  point  in  this  bill;  but  as  a  general  thing  I  am  sure,  and  you 
can  ask  the  other  members  who  are  present,  we  approve  the  general 
tenor  of  the  bill,  provided  it  does  not  legalize  a  boycott.  We  think 
that  the  bill  as  introduced  in  the  Senate,  with  a  little  clearer  defini- 
tion of  that  labor  clause,  is  better  to  that  extent. 

Mr.  GrOMFBRS.  Do  you  not  think  you  ought  to  allow  us  to  speak 
for  our  side? 

Mr.  ScHiEFFELiN.  We  were  asked  to  give  our  opinion  on  the  whole 

Mr.  GoMPERS.  But  why  point  out  a  special  feature  of  it? 

Mr.  ScHiEFFELiN.  I  havc  to  point  out  a  feature,  because  it  is  in- 
volved in  it.     Otherwise  I  think  the  bill  is  a  good  one  to  try. 

Mr.  Alexander.  As  I  understand  then,  your  association,  as  an 
association,  has  not  passed  upon  this  bill  which  is  now  before  us,  under 
consideration,  H.  R.  19745  ? 

Mr.  Schebffelin.  That  is  true.    It  has  not. 

Mr.  Alexander.  Do  you  not  think  you  ought  to  do  so  ? 

Mr.  SCHIEFTELIN.    YcS, 

Mr.  Alexander.  Do  you  not  think  you  ought  to  do  so  inasmuch  as 
yon  come  as  the  president  of  the  association  ? 

Mr.  ScHiEFFBLiN.  I  am  not  the  president.  I  am  the  chairman  of 
the  committee  on  proprietary  goods. 

The  Chairman.  I  do  not  understand  that  Mr.  Schieffelin  under- 
takes to  make  himself  responsible  for  the  details  of  the  bill.  Here  is 
a  bill  pending  which  proposes  to  make  some  fundamental  changes  in 
the  law.  Mr.  Schienelin's  proposition  is  that  under  the  law  as  it 
stands  there  is  a  perpetual  injunction  against  them,  and  that  if  the 
law  is  chanced  it  would  turn  out  that  this  injunction  is  based  upon 
conditions  that  the  law  as  changed  would  not  apply  to,  and  he  thinks 
that  in  the  change  they  ought  to  be  put  on  a  level  with  the  others,  and 
relieved  from  the  injunction. 

Mr.  Schieffelin.  We  woiild  like  to  have  it  changed. 

Mr.  Alexander.  My  question  does  not  touch  that  matter  at  all. 

The  Chairman.  I  beg  your  pardon.     I  was  not  noticing. 

Mr.  Alexander.  No;  you  were  not  hearing. 

Mr.  Schieffelin.  We  would  like  to  have  tne  law  changed. 
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The  Chairman.  You  do  not  undertake  to  approve  of  all  the  details 
of  the  bill? 

Mr.  SCHIEFFELIN.  Not  all. 

The  Chairman.  But  generally  you  would  like  the  law  changed  in 
that  particular? 

Mr.  SCHIEFFELIN.    YcS. 

Mr.  Alexander.  As  a  matter  of  fact  the  association  you  represent 
has  not  studied  the  features  of  this  bill,  and  you  are  not  prepared 
now  to  say  whether  you  approve  of  them  or  not  ? 

Mr.  ScHiErFELiN.  The  association  has  studied  the  bill  in  the  way 
any  association  studies  a  bill.  Its  committee  on  legislation  has  had 
the  bill  under  consideration.  It  has  had  an  opinion  from  three  of  its 
counsel  regarding  the  bill,  and  the  chairman  of  its  committee  on  legis- 
lation has  asked  Mr.  Faxon,  Mr.  Plant,  and  Mr.  Kuebler  to  attend 
here  and  represent  the  association  in  advocacy  of  the  bill.  That  does 
not  mean  every  line  of  the  bill  is  just  as  we  would  have  it.  But  we 
have  considered  the  bill  as  a  whole. 

The  Chairman.  That  means  that  if  you  can  get  relief,  so  as  to  do 
the  things  you  have  described  here,  that  is  what  you  would  like  to 
have? 

Mr.  ScHIEFFELIN.    YcS. 

The  Chairman.  That  in  substance  is  the  interest  you  have  in  it  ? 

Mr.  ScHiEFFELiN.  Ycs;  and  as  far  as  we  are  concerned,  we  think  it 
would  be  good  for  the  entire  country. 

The  Chairman.  You  think  that  other  people  are  situated  as  you 
are  situated? 

Mr.  Schieffelin.  We  know  from  Chicago  men  and  other  men,  rep- 
resenting all  kinds  of  business,  that  they  regard  this  act  as  an  incu- 
bus— this  threat — not  knowing  how  far  they  can  make  contracts. 

The  Chairman.  If  you  turn  it  over  to  somebody  else  to  say  what  is 
reasonable,  with  the  knowledge  that  he  does  not  know  what  is  reason- 
able, would  that  add  to  the  enlightenment,  or  would  it  contribute  to 
the  confusion? 

Mr.  Schieffelin.  Well,  we  would  have  taken  a  step  further. 

The  Chairman.  That  is,  there  would  be  less  confusion,  you  think, 
if  we  imported  into  it  an  element  that  nobody  knows  anything  about, 
and  nobody  can  tell  in  advance  anything  about? 

Mr.  Schieffelin.  We  would  know  that  anything  we  did  within 
reason  would  be  reasonable. 

The  Chairman.  But  vou  would  not  know  in  advance  whether  anv- 
body  was  going  to  say  it  was  in  reason.  You  would  not  know  whether 
Herbert  Knox  Smith  would  sav  it  was  reasonable  or  not. 

Mr.  ScHiBJ'FELiN.  Eventually  the  courts  would  pass  on  it. 

The  Chairman.  You  would  not  know  upon  what  hypothesis  he 
was  going  to  act. 

Mr.  Alexander.  Mr.  Schieffelin,  you  were  about  to  remark,  when 
you  were  interrupted  by  Mr.  Littlefield,  something  about  legalizing 
a  boycott.     Whnt  were  you  going  to  say  on  that  question  ? 

Mr.  Schieffelin.  I  meant  to  say  that  we  would  not  approve  of  a 
bill  which  would  legalize  a  boycott. 

The  Chairman.  Or  a  blacklist? 

Mr.  Schieffelin.  Or  a  blacklist. 

The  Chairman.  There  is  no  reason  why  a  blacklist  should  be 
allowed  when  the  boycott  is  prohibited. 
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Mr.  Alexandek.  Have  you  carefully  considered  the  part  of  tliis 
bill  in  respect  to  that? 

Mr.  ScHiEFFELiN.  I  have  read  it  twenty  times,  I  think. 

Mr.  Alexander.  What  is  your  opinion?  Does  it  legalize  a  boy- 
cott and  blacklist,  or  otherwise? 

Mr.  ScHiEFFELiN.  I  do  not  think  it  does,  because  the  same  thing 
applies  in  giving  libertv  to  the  employers  as  applies  in  giving  liberty 
to  the  employed;  but  I  do  think  that  while  it  can  be  interpreted  by 
anybody  ignorant  of  the  law  as  legalizing  it,  it  ought  to  be  stated  in 
terms  that  it  does  not  legalize  it. 

The  Chairman.  You  would  be  willing  to  have  put  in  section  3 : 

Nothing  contained  In  this  bill  sbnil  be  construed  or  held  to  authorize  any 
interstate  boycott  or  blackUst. 

Mr.  Low.  I  would  not,  Mr.  Chairman. 

The  Chairman.  I  understand  that  both  gentlemen  agree  on  that. 

Mr.  Low.  It  would  be  shorter  to  leave  it  out,  but  you  would  not  ac- 
complish what  you  accomplish  by  leaving  it  in,  even  with  that  addi- 
tion ;  because,  while  it  would  make  the  law  perfectly  explicit  as  to  the 
boycott  or  blacklist,  it  still  leaves  the  duty  to  you  to  make  clear  the 
right  to  strike,  and  the  ri^ht  to  combine  and  to  make  trade  agree- 
ments.   That  ought  to  be  dearer. 

The  Chaibman.  You  do  not  take  the  ground  that  they  have  not  the 
right  now  to  strike  under  the  Sherman  antitrust  law? 

Mr.  Low.  No;  but  I  think  a  great  many  are  doubtful  about  it. 

The  Chairman.  Are  there  any  lawyers  that  advise  that  employees 
have  not  the  right  to  strike  under  the  Sherman  antritrust  law  f 

Mr.  Low.  None  that  I  know  of. 

The  Chairman.  I  never  heard  of  any. 

Mr.  Low.  That  is  why  I  stated  in  my  original  statement  that  the 
labor  men  were  not  lawyers,  and  they  aid  not  have  lawyers  at  their 
command.    They  exist  by  the  hundreas  of  thousands,  and 

The  Chairman.  They  have  been  represented  before  this  committee 
repeatedly  by  lawyers. 

Mr.  Low.  As  a  mass  they  can  conmiand  them;  but  they  can  not  as 
individuals. 

Mr.  Bannon.  They  have  a  kind  of  innate  fear. 

Mr.  Low.  Exactly.  I  do  not  think  the  law  is  invalid,  but  I  think 
it  is  perfectly  wise  to  set  at  rest  that  fear. 

Mr.  ScHiETFEtiN.  Are  there  any  other  questions? 

The  Chairman.  Do  any  other  members  of  the  committee  desire  to 
ask  any  questions? 

Mr.  Low.  In  mj  opening  statement  I  referred  to  an  amendment 
that  I  thoi^ht  desirable  in  the  law,  making  it  the  duty  of  the  Commis- 
sioner of  (x>rporations,  or  of  the  Interstate  Commerce  Commission, 
if  it  was  approved,  to  give  their  reasons.  Can  I  file  that  with  the 
committee  m  proper  form? 

The  Chairman.  Certainly. 

Mr.  Low.  It  reads : 

Whicb  order  shaU  contaiD  or  aba)]  be  accompanied  by  a  statement  of  the 
RtfoEw  therefor. 

The  Chairman.  What  line  and  section  is  that,  Mr.  Low,  please? 
Mr.  Low.  It  would  come  in  on  page  5,  line  4,  after  the  words 
^foreign  nations."   It  would  come  in  section  10  and  also  in  section  11. 
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The  Chairman.  Where  would  you  have  it  in  section  11? 

Mr.  Low.  At  the  corresponding  point.  It  would  be  on  page  6,  line 
16,  after  the  words  "  foreim  nations." 

The  Chairi^ian.  "  YHiich  order  shall  contain  or  shall  be  accompa- 
nied by  a  statement  of  the  reasons  therefor." 

Mr.  Low.  Yes.  I  would  like  to  suggest  another  verbal  change  in 
the  interest  of  accuracy.    In  the  last  section  of  the  bill 

The  Chairman.  What  line? 

Mr.  Low.  Page  9,  line  1.  It  now  reads,  "  shall  be  entitled  to  the 
benefit  of  this  immunity."  It  should  read,  "  shall  be  entitled  to  the 
benefit  of  the  provisions  of  this  section." 

The  Chairman.  Would  you  strike  out  the  words  "  this  immunity?" 

Mr.  Low.  Strike  out  the  words  "  this  immunity." 

The  Chairman.  Strike  out  "  this  immunity "  and  put  in  "  the 
benefit  of  the  provisions  of  this  section  ?  " 

Mr.  Low.  Yes ;  "  the  benefit  of  the  provisions  of  this  section." 

The  Chairman.  Line  1,  page  9,  strike  out  the  words  "  this  imiriu- 
nity  "  and  insert  in  lieu  thereof  the  words  "  the  provisions  of  this 
section."    Is  that  all  the  suggestions  you  have? 

Mr.  Low.  Yes,  sir. 

The  Chairman.  There  is  an  important  roll  call  in  a  few  minutes 
on  the  floor,  and  most  of  us  would  like  to  be  recorded  on  the  roll  call. 
What  time  would  it  be  agreeable  for  you  to  come  back  with  your 
people,  Mr.  Low  ? 

Mr.  Low.  It  is  now  20  minutes  of  1. 

The  Chairman.  Shall  we  say  half  past  1  ?     Will  that  be  agreeable? 

Mr.  Low.  Certainly. 

The  committee  thereupon  took  a  recess  until  1.30  o^clock  p.  m. 

AFTER  RECESS. 

The  subcommittee  met  pursuant  to  the  taking  of  recess. 

The  Chairman.  We  are  ready  to  proceed,  Mr.  Low. 

Mr.  TowNB.  I  and  my  two  associates  here  represent  the  Merchants' 
Association  of  New  York,  and  I  wish  to  ask  what  arrangements  the 
committee  will  make  for  continued  hearings  on  this  bin.  I  would 
like  to  point  out  that  we  have  had  as  yet  httle  more  than  one  week 
to  consider  it,  the  bill  having  been  introduced  on  the  23d  of  March. 
In  our  case,  the  Merchants'  Asso9iation  of  New  York  called  a  special 
meeting  of  the  board  of  directors  immediately  on  getting  the  facts 
before  us.  We  had  that  meeting  last  Monday.  We  recognize  the 
profound  importance  of  this  measure  to  all  business  interests,  and 
we  took  no  (fefinite  action  at  that  time  because  we  want  more  light 
on  it.  We  are  here,  the  threie  of  us,  to  report  back  to  our  board. 
They  will  have  a  special  meeting  on  Monday,  if  necessary,  and  we 
will  be  prepared  to  come  here  and  speak  the  sentiment  of  that  asso- 
ciation as  early  next  week  as  may  be  necessary.  And  I  trust,  Mr. 
Chairman,  that  a  measure  of  such  profound  and  vital  importance 
ms  this  will  be  given  ample  time  for  consideration,  so  that  important 
bodies  over  the  country  may  appnear  here  and  present  such  views  as 
they  may  feel  disposed,  after  having  had  opportunity  to  consider  the 
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bill.    I  would  adc  if  the  duuiman  am  give  us  some  indicstioD  of 
what  time  we  shall  have. 

The  Chaibman.  It  mu^t  aid  in  the  solution  of  that  if  yon  could 
indicate  when  yon  woula  be  ready  to  present  the  views  of  your  asso- 
ciation before  this  committee. 

Mr.  TowNE.  To  do  it  properly  we  should  have  a  week  or  so.  By 
the  end  of  next  week  we  could  do  it  fairly  welL  The  measure  is  of 
such  great  importance  that  we  need  time  to  canvas  our  members  in 
order  to  be  sure  that  we  speak  with  authority  and  that  we  represent 
the  sentiment  of  our  members.  We  hope  you  can  arrange  to  give  us 
a  reasonable  time. 

The  Chairman.  Of  course,  I  speak  only  for  myself.  Personally  I 
am  anxious  to  give  everybody  full  opportunity  to  be  heard.  I  sup- 
po^,  of  course,  that  the  people  interested  are  anxious  to  have  the 
thing  proceeded  with  as  rapioly  as  is  reasonable  and  consistent  with 
those  who  desire  to  be  heard.  What  would  you  say  on  that,  Mr. 
Low? 

Mr.  Low.  I  was  going  to  say  that  a  bill  similar  to  this  has  been 
introduced  in  the  Senate  and  referred  to  the  Conmiittee  on  Interstate 
and  Foreign  Commerce;  but  I  understand  that  on  Monday  that  com- 
mittee intends  to  ask  to  have  it  referred  to  the  Judiciary  Committee 
of  the  Senate.    Of  course  we  shall  want  to  have  a  hearing  there  also. 

The  Chaibman.  Yes. 

Mr.  Low.  It  would  be  a  great  convenience  to  many  of  us  if  after 
this  particular  hearing  is  concluded  if  the  hearings  could  be  ad- 
journed for,  say,  a  week;  then  we  could  appear  before  the  Senate 
committee  and  return  to  this  conmiittee,  appearing  before  the  two 
committees  successively,  so  that  we  would  not  have  to  come  to  Wash- 
ington first  for  one  conunittee  and  then  for  another. 

The  Chairman.  Your  suggestion  would  be  that  we  adjourn  to-day 
to  meet  next  Saturday  ? 

Mr.  TowNE.  Or  Thursday  or  Friday. 

The  Chairman.  How  would  next  Thursday  do? 

Mr.  TowNE.  That  would  be  better,  but  even  that  is  a  short  time. 
If  you  will  permit  me  to  point  it  out,  Mr.  Low  and  his  associates  have 
he&n  at  work  on  this  measure  for  some  weeks.  The  body  that  I  repre- 
sent— ^and  it  is  also  true  of  other  important  bodies  all  over  the  coun- 
try— ^is  deeply  interested  in  this  question,  and  these  various  bodies  to 
which  I  refer  are  all  considering  it.  But  we  have  onlj  had  a  few 
days  in  which  to  do  this,  not  a  sufficient  time  to  consider  it  thoroughly 
and  well  and  to  permit  us  to  speak  before  this  committee  authorita- 
tively and  with  the  knowledge  that  we  are  properly  presenting  the 
views  of  those  we  represent. 

Mr.  GrOMPERS.  I  understood  that  Mr.  Davenport,  and  Mr.  Emory. 
I  believe,  desired  to  address  the  committee  in  opposition,  and  that 
some  understanding  or  tentative  arrangement  had  been  made  for 
them  to  address  the  committee  on  Monday.  I  am  not  so  sure  about  it. 
Mv  only  purpose  in  suggesting  this  is  that  too  great  time  may  not  be 
taken  in  hearing  even  those  wno  are  prepared  to  be  heard. 

The  Chairman.  So  far  as  the  conmiittee  is  concerned,  or  so  far  as 
I  am  personally  concerned,  it  will  be  perfectly  agreeable  to  me  to  go 
right  straight  along  continuously,  day  after  day.  Of  course,  I  feel 
as  though  we  ought  to  be  reasonable  about  the  time  for  thp.  bparine^. 
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Tlie  understanding,  Mr.  Gompers,  was  this :  The  people  who  propose 
the  l^slation  were  to  be  heard  first,  to  present  their  views,  and  after 
that,  Mr.  Davenport  and  the  other  people  in  opposition  to  come  in  and 
be  heard ;  and  tnen  in  reply  Mr.  Low  and  the  others  who  propose  the 
legislation  to  be  heard  also.  Now,  I  would  like  to  consult  the  con- 
venience of  both  of  you.  Mr.  Maltby,  a  member  of  the  subcommittee, 
has  to  be  away  next  Friday  and  Saturday.  He  is  one  of  the  members 
of  the  subcommittee.  While  we  are  hearing  this  matter  in  the  pres- 
ence of  the  full  conmiittee  so  far  as  the^  are  willing  and  able  to  attend, 
it  is  the  subcommittee  practically  that  is  interested. 

Mr.  Low.  Then  before  this  session  adjourns,  whether  it  be  to-day 
or  on  Monday,  we  ought  to  hear  from  the  objectors  to  the  bill.  So  far 
as  the  Civic  Federation  is  concerned  we  want  the  best  possible  measure 
for  the  relief  of  the  country.  I  think  objections  are  often  instructive. 
After  we  have  heard  from  the  objectors  as  well  as  those  in  favor  of 
the  bill,  if  there  should  then  be  an  adjournment  of  a  few  days,  sudi 
as  Mr.  Thom  proposed,  we  would  be  able  to  develop  both  sides  of  the 

Question,  and  perhaps  be  able  by  the  time  of  the  next  hearing,  to  per- 
ect  the  bill  stiU  further. 

The  Chairman.  That  is  a  matter  for  the  parties  themselves  to  ar- 
range. The  understanding  is  now  that  the  proponents  are  to  put 
their  case  in,  then  the  opponents  are  to  put  in  their  case,  after  whidi 
the  proponents  will  reply. 

'iiT.  Davenport.  So  far  as  I  am  concerned  my  convenience  would 
be  the  convenience  of  the  committee.  I  supposed  there  was  a  lar^ 
number  of  ^ntlemen  here  who  wanted  to  be  heard  in  support  of  this 
measure.  Of  course  we  can  best  judpe  what  we  want  to  say  in  oppo- 
sition to  it  after  having  heard  what  they  have  to  say.  But  so  far  as  I 
am  personally  concerned  it  does  not  make  any  difference  to  me. 

The  Chairman.  Suppose  we  do  this.  Have  you  enough  present  to 
occupy  the  time  this  afternoon,  Mr.  Low? 

Mr.  Low.  I  should  think  so. 

The  Chairman.  Suppose  we  go  on  this  afternoon.  We  usually 
stop  about  5  o'clock.  Then,  perhaps,  if  it  is  agreeable  to  Mr.  Low 
and  Mr.  Davenport — ^Mr.  Davenport,  if  he  would  be  willing  to  do  so, 
could  come  in  and  be  heard  Monday,  and  then  Mr.  Emory,  or  who- 
ever they  might  desire  to  present.  Then  the  hearing  might  be  sus- 
pended iov  a  few  days,  if  agreeable,  giving  these  gentlemen  an  oppor- 
tunity to  frame  their  reply. 

Mr.  TowNE.  I  represent  now  neither  proponents  nor  opponents, 
but  a  large  body  or  organization  throughout  the  country  that  is  study- 
ing this  question  and  that  wants  a  reasonable  time  to  mature  their 
nimds  'in  order  that  we  may  come  here  and  speak  to  this  committee 
authoritatively.  In  giving  us  that  time  I  think  you  will  be  saving 
vour  own  time. 

The  Chairman.  Would  my  suggestion  be  quite  agreeable  to  you, 
Mr.  Low? 

Mr.  Low.  Entirely  so. 

The  Chairman.  Very  well;  we  will  proceed  with  that  under- 
standing. 

Mr.  L3W.  I  should  like  to  ask  that  Mr.  Gompers  be  heard. 
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OF  MB.  SAKVEL  GOHPEBS,  PRESIDENT  AMEBldAN 
FEDEKATION  OF  LABOB. 

Mr.  GoMPERS.  Mr.  Chairman  and  gentlemen  of  the  committee,  you 
of  course  understand  that  in  whatever  representative  capacity  I  ap- 
pear before  you  it  is  that  as  representing  the  workmen  who  are 
organized  and  who  undertake  the  effort  to  advance  as  well  as  protect 
the  interests  of  all  worlanen.  I  say  this  now  because  before  entering 
into  the  presentation  of  the  thoughts  that  I  have  upon  the  subject 
under  consideration  I  want  just  to  make  this  remark  m  passing,  and 
that  is  that  in  so  far  as  the  bill  presented  is  concerned  I  have  had 
little  or  nothing  to  do  in  the  preparation  of  those  features  dealing 
with  corporations  and  associations  conducted  for  profit  and  owning 
stock,  and  also  with  the  common-carrier  clauses.  Nor  am  I  willing 
to  say  that  in  so  far  as  the  construction  of  the  bill  is  concerned  I  know 
enon^  of  it  to  give  the  bill  per  se  whatever  indorsement  that  I 
can 

The  Chairman.  That  is,  its  legal  construction  ? 

Mr.  GrOMFERS.  Its  legal  construction;  yes,  sir.  The  purposes  of 
the  bill  in  so  far  as  they  deal  with  the  associations  and  organizations 
and  corporations  and  common  carriers  have  my  indorsement,  and  the 
fullest  possiUe  indorsement  that  I  can  give.  Such  purposes  as,  for 
instance,  that  business  men  may  have  full  and  free  opportunity  for  the 
growth  and  the  development  of  their  business,  and  tnat  they  may  con- 
duct their  business  upon  the  assumption  that  it  is  fair  and  reasonable 
until  it  is  proven  and  demonstrated  that  it  is  otherwise. 

Modem  business  can  not  be  conducted  upon  the  old  notions.  De- 
velopment in  industry  does  not  admit  of  it.  Development  in  trans- 
portation does  not  admit  of  it.  The  development  and  transmission 
of  information  does  not  admit  of  it.  And  therefore  what  may  seem 
to  some  an  anomaly  that  representatives  of  large  corporations  and 
business  interests  are  here,  in  company  with  the  representatives  of 
workmen,  advocating  a  line  of  policy  to  be  shaped  into  law,  yet  the 
fact  is  that  labor,  or  organized  labor  if  you  please,  has  realized  for 
a  long  time,  and  realizes  now — perhaps  clearer  now  than  ever  be- 
fore— ^the  necessity  for  the  fullest  and  the  freest  hand  in  the  opera- 
tion of  business  and  industry  and  the  performance  of  labor,  and 
that  in  so  far  as  interference  by  the  Government  is  concerned  it  should 
be  of  the  least  possible  character. 

Addressing  myself  particularly  to  the  interests  that  I  in  part  rep- 
resent I  may  say  that  despite  the  Assurances  of  a  number  of  men, 
both  Senators  and  Members  of  the  House  of  Representatives,  when 
this  Sherman  antitrust  law  was  in  its  tentative  and  formative  state 
I  still  apprehended  that  lurking  within  those  bills  was  the  feature 
that  cx)vered  the  organizations  of  labor,  and  it  was  under  that  ap- 
prehension that  with  others  I  urged  upon  Congress  the  adoption  of 
amendments  to  the  then  bill  in  order  that  it  might  specifically  be 
stated  in  the  bill  that  the  organizations  or  associations  of  labor,  in- 
stituted to  regulate  wages,  hours  of  labor,  and  conditions  of  employ- 
ment, and  with  the  organizations  of  farmers  and  horticulturists, 
dealing  in  their  own  products,  should  be  excluded  from  the  operation 
of  the  law.  This  is  not  the  language  of  the  amendments  which  we 
suggested  at  the  time,  but  they  are  substantially  the  provisions. 
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Mr.  Alexander.  Have  you  got  that  language  with  you ! 

Mr.  GrOMPERS.  Yes,  sir. 

Mr.  Alexander.  Will  you  put  it  into  the  record  f 

Mr.  GoBCPERS.  I  can  read  it  if  you  care  to  have  it  now. 

Mr.  Alexander.  Yes ;  read  it,  and  it  wiU  so  into  the  record. 

The  Chairman.  You  will  find  it  in  Mr.  Hughes's  speech  the  other 
day  if  you  do  not  happen  to  have  it  there  handy. 

Mr.  GoMFERS.  I  have  it  in  my  editorial  in  the  American  Federa- 
tionist.  This  is  the  amendment  which  Senator  Sherman  made  as  a 
proviso  to  the  bill  in  the  Senate,  while  in  the  Committee  of  the  Whole, 
it  being  an  amendment  that  was  drafted  and  fathered  by  Senator 
George,  of  Mississippi : 

AMENDMENT. 

Prftvided,  That  this  act  shall  not  be  construed  to  apply  to  any  arranj^ements, 
agreements,  or  combinations  between  laborers  made  with  a  view  of  lessening 
the  number  of  hours  of  labor  or  the  increasing  of  their  wages,  nor  to  any  ar- 
rangements, agreements,  or  combinations  among  persons  engaged  in  horticulture 
or  agriculture  made  with  a  view  of  enhancing  the  price  of  agricultural  or  horti- 
cultural products. 

The  Senate  in  Committee  of  the  Whole  amended  it  by  inserting  the 
words  "  their  own,"  so  that  in  so  far  as  it  applied  to  agriculturist  and 
horticulturist  organizations,  that  the  arrangements,  agreements,  and 
so  forth,  that  were  made  "  with  a  view  of  enhancing  the  price  of  their 
own  agricultural  or  horticultural  products."  In  that  shape  it  passed 
the  Senate.  Then  the  entire  bill  was  re-referred  to  the  Judiciary 
Committee  of  the  Senate  and  the  committee  brought  in  a  reconstructed 
bill  in  which  this  provision  was  omitted. 

I  say  again  that  the  assurances  were  given  that  in  the  form  that  the 
bill  was  brought  before  the  Senate  by  the  Judiciary  Committee,  and 
as  it  passed  that  body,  that  it  was  not  applicable  to  the  organizations 
of  labor  nor  the  agricultural  or  horticultural  organizations. 

Substantially  as  it  passed  the  Senate  the  bill  became  a  law.  I  want 
to  just  repeat  the  statement  that  notwithstanding  the  assurances  that 
others  and  myself  received,  and  contending  along  that  line,  yet  I  al- 
ways was  apprehensive  that  at  some  time  the  courts  might  so  decide, 
that  the  organizations  of  labor  and  of  the  farmers  do  come  under  the 
antitrust  law.  I  think  the  chairman  (Mr.  Littlefield)  will  remember 
that  in  1901,  I  believe,  when  the  Judiciary  Committee  of  the  House 
had  an  amendment  to  the  Sherman  antitrust  law  under  consideration, 
the  representatives  of  labor  urged  the  adoption  of  an  amendment 
which  directly  and  aflSrmatively  excluded  the  labor  organizations 
from  the  operations  of  the  then  pending  bill  and  of  the  existing  law. 

The  Chaihman.  Yes;  I  remember  that.  I  was  one  of  the  seven 
that  voted  against  it. 

Mr.  GoMPERS.  Yes.      I  believe  there  were  nine. 

The  Chairman.  Seven  or  nine.      You  have  the  list  there. 

Mr.  GoMPERS.  Yes;  it  was  nine.  And  some  are  not  now  Members 
of  Congress. 

The  Chairman.  That  is  the  way  I  understand  it. 

Mr.  GoMPERS.  The  Sherman  antitrust  law,  either  in  fact  or  as  now 
construed  by  the  Supreme  Court  in  its  decision  in  the  case  commonly 
known  as  the  hatters^  case,  makes  is  perfectly  clear  that  under  the  con- 
struction the  labor  organizations  come  under  its  provisions. 
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The  Chairman.  I  have  a  copy  of  the  opinion  here,  if  you  would  like 
the  opinion  itself. 

Mr.  GoMPEss.  I  have  it.  I  am  aware  that  the  members  of  the  Judi- 
ciary Committee  are  fully  cognizant  of  the  decision  of  the  court,  and 
I  do  not  want  unnecessarily  to  t^ke  time  to  read  the  law ;  but  the  de- 
cision of  the  court  brings  conspicuously  to  notice  sections  1,  2,  and  7 
of  the  Sherman  antitrust  law,  and  for  a  clear  presentation — or  the 
best  presentation  which  I  can  make — I  find  it  necessary  to  read  the 
three  sections  of  the  law  which  tlie  court  quotes  in  its  opinion : 

Section  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  coninierce  anions?  the  several  States,  or  with 
foreign  nations,  Is  hereby  declared  to  be  illegal.  Every  person  who  shall  make 
any  such  contract,  or  engage  in  any  such  combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by 
a  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons  to  monopolize  any  part  of 
trade  or  commerce  among  the  several  States  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall'  be  punished 
by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  In  the  discretion  of  the  court. 

Sec  7.  Any  person  who  shall  be  injure<l  in  his  business  or  property  by  any 
other  i)erson  or  corporation  by  reason  of  anything  forbidden  or  declared  to  be 
unlawful  by  this  act  may  sue  therefor  in  any  circuit  court  of  the  Ignited  States 
in  the  district  In  which  the  defendant  resides  or  is  found,  without  respect  to 
the  amount  in  controversy,  and  shall  recover  threefold  the  damages  by  him 
sustained  and  the  costs  of  suit,  including  a  reasonable  attorney's  fee. 

Let  me  revert  back  for  a  moment  to  section  1  and  call  attention  to 
the  fact  that  the  law  as  construed  by  the  court  and  as  constructed 
makes  this  fact  clear :  "  Every  contract,  combination  in  the  form  of 
trust  or  otherwise  " — and  I  want  to  emphasize  that  word  "  other- 
wise," that  it  need  not  be  a  trust,  it  need  not  be  injurious — ^but  the 
mere  fact  that  a  contract  has  been  made  in  the  form  of  a  combination 
or  in  the  form  of  a  trust  or  otherwise.  In  other  words,  it  makes  no 
difference  whatever  what  the  combination  may  do,  whatever  con- 
tract they  may  enter  into  that  shall  in  any  way  restrain  trade,  even 
though  it  be  to  the  advantage  not  only  of  those  who  participate  in 
the  contract,  but  be  a  public  benefit,  it  is  still,  under  the  law  as  con- 
strued by  the  court,  to  be  an  illegal  combination  and  punishable  by 
the  various  methods  named  in  the  law. 

Let  me  read  section  2,  omitting  some  words,  so  as  to  bring  out  the 
thought  I  have  and  that  I  desire  to  present  to  the  committee: 

Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  •  *  ♦  any 
part  of  trade  or  commerce  among  the  several  States  or  with  foreign  nations 
tiball  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  punished  as  al- 
ready stated. 

In  other  words,  an  individual  who  undertakes  to  enlarge  his  busi- 
ness comes  under  the  operation  of  this  law.  It  is  a  curb  upon  in- 
dividual initiative  and  development.  The  court  in  its  decision  tak^s 
the  very  evidence  of  the  successful  cooperation  of  employers  with 
employees  to  maintain  industrial  peace  as  the  evidence  that  these 
c(»mbinations  or  agreements  are  in  restraint  of  trade.  Indeed,  Mr. 
Low  this  morning,  in  his  address  to  the  committee,  called  attention 
to  the  fact  that  the  court  quoted  approvingly  that  out  of  82  manu- 
facturers of  hats  in  the  United  States  70  were  in  agreement  with  the 
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union  of  hat  makers,  as  the  evidence  of  the  success  of  the  conspiracy 
between  employers  and  these  organizations,  the  conspiracy  of  the 
men  in  the  organizations,  the  men  of  labor  in  their  organizations. 

May  I  say  here  in  passing  that  I  am  not  endeavoring,  nor  is  it  my 
purpose  to  indulge  in  such  criticism  of  the  Supreme  Court  or  its  de- 
cision that  woulddirectly  or  indirectly  cast  any  reflection  upon  either 
the  justices  of  the  court  individually  or  collectively.  That  is  not 
my  purpose  nor  is  it  in  my  mind. 

The  Chairman.  As  I  understand  it  you  complain  of  the  statutes 
*nd  not  of  the  decision? 

Mr.  GrOMPERS.  I  complain  of  the  statutes. 

The  Chairman.  You  do  not  criticize  the  court ;  your  criticisms  are 
directed  to  legislation. 

Mr.  GoMPEBS.  To  existing  law  as  interpreted  by  the  court,  for 
until  that  decision  it  was  an  open  or  debatable  question  as  to  whether 
the  labor  organizations  did  come  under  the  operations  of  the  law. 

Now,  Mr.  Chairman,  let  me  say,  in  a  word,  that  this  so-called 
'^  Sherman  antitrust  law  ''  is  not  an  antitrust  law,  as  its  title  assumes 
it  to  be.  It  is  an  anticombination  law.  It  is  a  law  against  associ- 
ated effort ;  it  is  a  law  something  like  the  law  which  obtained  two 
thousand  years  ago  in  Home  that  made  every  form  of  association  or 
organization  which  was  not  approved  by  the  Imperator,  unlawful 
and  punishable  with  all  sorts  of  penalties.  Under  it  I  might  without 
•expressing  my  own  opinion,  for  a  moment  adopt  as  my  own  statement 
made  by  an  organization  of  labor  having  this  selfsame  subject  under 
consideration : 

Against  the  dangerous  powers  of  the  nobles 


The  Chairman.  Will  you  give  the  name  of  the  organization — or 
will  you  give  that  later? 

Mr.  QoMPERS.  Yes,     (Reading:) 

Against  the  dangerous  powers  of  the  nobles,  wise  men  of  Europe,  during  tlie 
middle  ages,  nursed  the  free  cities  and  the  guilds.  Against  the  free  cities  grown 
too  powerful  they  raised  the  power  of  the  whole  people. 

It  would  seem  reasonable  that  against  the  power  of  massed  capital  such 
power  as  may  be  found  in  organization  of  men,  as  men,  might  well  be  used  to 
advantage.  With  the  land  monopolized  and  the  instruments  of  production  and 
transportation  grown  so  expensive  that  they  can  be  owned  and  controlled  only 
t)y  the  very  rich  as  individuals  or  by  combinations  of  capitalists,  the  owners  of 
sueh  instruments  will  be  masters,  not  only  industrially,  but  politically,  nay, 
over  life  and  death;  unless  the  Individual  freedom  of  man,  as  man,  is  so  pro- 
tected that  he  may  combine  with  others  in  his  own  interest  and  for  the  pro> 
tection  of  Individual  liberty  and  of  democratic  institutions. 

As  conditions  now  stand  the  worker  is  without  tools  and,  usually,  without 
land.  His  Inherent  necessities  comi)el  him  to  seek  employment  in  order  that 
he  may  live.  Capitalists  in  possession  of  the  land  and  the  tools  of  production 
need  the  workers  to  make  the  former  profitable.  Surely  the  Inherent  necessity 
•of  the  worker  may  be  trusted  to  Induce  him  to  labor  on  conditions  thnt  will 
^enable  him  to  live  and  reproduce  his  species.  There  is  no  need,  and  no  wisdom. 
In  converting  the  law  into  a  lasso  with  which  the  workers  may  be  caught,  led 
to  the  employer  and  made  to  labor  against  his  will. 

Judge  Caldwell,  In  his  dissenting  opinion  in  the  Oxley  Stave  Co.  v.  Coopers' 
Union,  truly  says 

The  Chairman.  Have  you  the  number  of  the  report  of  that  case, 
so  that  we  can  make  the  reference? 
Mr.  GrOMPERS.  I  have  not. 
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The  Chairman.  It  was  in  the  Federal  Reporter,  I  suppose? 
Mr.  GoMPERS  (reading) : 

The  only  weapon  of  defense  the  laborers  can  appeal  to  is  the  strike  or  the 
boycott,  or  both.  ♦  ♦  ♦  If  these  weapons  are  withheld  from  them,  then, 
indeed,  are  they  left  naked  to  their  enemies.  One  class  of  men  can  not  rely 
for  protection  and  the  maintenance  of  their  rights  upon  the  Justice  and  benevo- 
lece  of  another  cIpss  who  would  reap  profit  from  their  oppression.  They  must 
be  in  a  position  to  compel  respect,  and  make  it  to  be  the  interest  of  their  adver- 
sary to  grant  their  reasonable  and  Just  demands.  Laborers  can  only  do  this 
by  makhig  common  cause — by  organization  and  collective  action. 

Mr.  Davenport.  I  would  like  to  have  the  citation  of  that  first  one. 

The  Chairman.  Would  you  like  to  put  the  whole  paper  in? 

Mr.  GoMPERS  I  only  quoted  a  portion. 

The  Chairman.  You  can  put  it  all  in  if  you  wish. 

Mr.  GoMPERS.  It  is  not  necessary  to  put  in  the  whole  paper.  What 
I  just  read  was  from  a  report  made  by  a  committee  of  the  San  Fran- 
cisco Labor  Council  to  that  body,  and  after  a  full  discussion  it  was 
adopted  unanimously. 

Under  the  law  as  it  now  stands  construed  by  the  court,  it  is  appre- 
hended there  is  nothing  whidi  a  labor  ormnization  can  do  in  f  urtner- 
ance  of  the  interests  ox  labor,  nothing  which  it  can  do  in  protection 
of  the  riffhts  or  interests  of  its  members,  but  what  is  either  enjoinable 
or  punishable  both  by  fine  and  imprisonment.  We  contend  that 
wjuity  power  and  iurisdiction,  discretionary  government  bj  the  ju- 
diciary for  well-aefined  purposes  and  wim  specific  kmitation, 
granted  to  the  courts  by  the  Constitution,  has  been  so  extended  that  it 
IS  invading  the  field  of  government  by  law  and  endangering  indi- 
vidual liberty.  As  government  by  equity,  personal  government,  ad- 
vances, republican  government,  government  hj  law,  recedes. 

I  need  not  say  at  this  late  stage  of  appearing  before  committees, 
both  this  honornble  committee  ana  others  of  Congress,  that  we  favor 
the  enactsnent  of  laws  which  shall  restrict  the  jurisdiction  of  courts 
of  equity  to  property  and  property  rights,  and  snail  so  define  property 
and  property  rights  that  nfeither  directljr  nor  indirectly  shall  there 
be  hdd  to  be  any  property  or  property  rights  in  labor,  or  the  labor 
power  of  any  person  or  persons. 

Mr.  Chairman,  we  have  fallen,  all  of  us  have  fallen,  into  the  mis- 
use of  a  word  in  our  language  that  has  led  to  untold  confusion.  We 
speak  of  the  working  man  or  the  working  woman  not  in  those  terms, 
but  as  labor,  labor.  And  under  the  confusion  into  which  we  have 
been  led  by  reason  of  the  use  of  that  tertn — ^labor  as  applied  to  man 
and  woman — comes  much  of  the  difficulties  with  whidi  we  have  to 
contend.  We  all  have  seen  in  the  press  of  the  past  week  or  two  edi- 
torials in  which  the  thought  finds  expression  that  there  must  be 
ecjualitY  of  treatment  of  ^Habor  and  capital."  No  less  than  a  dis- 
tinj^uisned  Member  of  the  present  Congress  introduced  a  bill  in 
which  there  is  no  provision  mentioned  in  so  far  as^  concerns  the  work- 
man or  the  workwoman  or  the  organizations  of'either— neither  men- 
tioned nor  referred  to;  and  he,  too,  with  his  great  intellect,  and  I  be- 
lieve not  unkind  feeling,  says  that  such  a  bul  would  be  equal  in  its 
provisions  to  capital  as  well  as  to  labor. 

Now,  what  is  capital?  I  shall  not  attempt  to  give  a  scientific  defi- 
nition of  the  term,  but  simply  that  which  we  all  understand.  It  will 
be  good  enough  for  all  the  purposes  of  my  statement.    Capital  is  the 
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product  of  human  effort  used  for  tbe  purpose  of  producing  more 
wealth.    It  may  be  inanimate  things  and  is  largely  so. 

What  is  labor?  Is  it  an  inanimate  thing?  Taking  it  in  its  ac- 
cepted sense,  is  labor  an  inanimate  thing?  Labor  is  the  effort  of 
the  human,  breathing  man  and  woman.  You  can  take  capital  and 
transport  it  to  the  other  end  of  the  world.  You  can  not  do  that  with 
labor.  You  can  not  differentiate  the  labor  of  the  man  or  the  woman 
from  their  breathing,  respiring  body  and  heart  and  brain.  It  is  an 
abuse  of  the  use  of  ordinary  terms  in  our  language — ^it  is  an  abuse 
of  the  very  essence  of  essential  principles — to  place  in  the  same  cate- 
gory capital  and  labor,  labor  and  capital. 

You  can  make  regulations  for  capital  and  the  owner  of  the  capital 
may  leave.  You  may  not  deprive  even  him  of  his  own  personal  lib- 
erty though  you  make  all  the  regulations  you  may  so  far  as  concerns 
capital;  but  you  can  not  make  one  regulation  in  so  far  as  labor  is 
concerned,  in  the  ordinary  acceptance  of  that  term,  without  it  affect- 
ing the  laborer — his  heart,  his  body,  his  brain. 

It  is  because  of  this  misconception  that  is  so  prevalent  that  we  find 
learned  screeds  in  editorial  columns  and  speeches  upon  the  floor  of 
Congress  and  elsewhere  dealing  with  the  subject,  with  the  terminol- 
ogy of  which  they  are  entirely  deficient.  It  is  because  of  this  that 
we  find  editorials  headed  "  Labor  and  Privileges,"  because  we  want 
to  have  the  human  rights  accorded  to  us,  and  to  which  we  are  enti- 
tled; rights  which  the  workman  had  before  the  state — the  ownership 
of  himself.  With  the  abolition  of  human  slavery  in  the  dim,  distant 
past  man  became  owner  of  himself,  and  with  the  ownership  of  him- 
self and  in  himself  he  possessed  the  inherent  ownership  of  his  labor 
power,  and  to  do  with  that  just  as  he  pleased — to  sell  it  or  to  with- 
hold it,  as  best  served  his  purpose  and  his  interests.  There  may  be 
combinations  in  the  products  of  labor,  and  these  may  be  properly 
dealt  with  by  the  state  in  order  that  the  rights  of  the  people  may  be 
protected  and  their  interests  furthered. 

I  want  to  say  here  again  that  I  believe  it  is  the  part  of 
unwisdom  to  attempt  to  imwarrantably  interfere  by  law  in  the 
conduct  of  the  busmess  in  the  interest  and  for  the  people  of 
our  country  and  of  our  time.  But  there  must  be  a  different  concept 
of  these  two  factors  in  human  society :  The  one  not  capital,  but  the 
owner  of  capital  and  dealing  by  law  with  capital,  the  product  of 
labor ;  and  the  other,  dealing  with  the  human,  the  man  who  labors. 

I  see  that  there  are  manifestations  of  opposition  to  the  passage  of 
this  legislation.  May  I  say,  Mr.  Chairman,  that  I  received  a  copy  of 
a  circular  in  which  this  bill  or  this  legislation  is  denounced  as  the 
most  dangerous  and  diabolically  ingenious  measure  yet  proposed  to 
Congress. 

Mr.  Alexander.  Who  says  that,  Mr.  Gompers? 

Mr.  Gompers.  Mr.  James  A.  Emory,  counsel  for  the  National  Coun- 
cil for  Industrial  Defense. 

Mr.  Emory.  Guilty,  if  your  honor  please. 

The  Chairman.  He  is  here. 

Mr.  Gompers.  That  is  not  the  only  thing  either.  This  was  placed 
in  my  hands — I  can  not  remember  how  I  got  it;  I  know  I  did  not  take 
it.  I'here  is  only  one  other  species  of  circulars  that  are  sent  through—^ 
I  do  not  know  whether  it  is  this  National  Council  for  Industrial 
Defense,  because  this  is  a  new  title,  or  a  new  organization,  I  do  not 
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know  which — ^but  sent  out  by  the  same  gentlemen,  Mr.  Emory  and 
his  colleague,  Mr.  Davenport,  and  some  other  gentlemen  whom  it  is 
not  necessary  to  advertise.  This  circular,  from  which  I  quoted,  de- 
nounces this  bill  and  this  species  of  legislation.  One  would  imagine 
that  if  these  gentlemen  represented  employers  of  labor  who  have  an 
intelligent  conception  of  modem  industrial  conditions  and  modem 
commercial  conditions,  that  they  would  gladly  cooperate  with  the 
best  spirits  in  all  walks  of  life  to*  try  to  obtain  relief  from  an  intoler- 
able condition.  But  no.  There  are  some  men,  like  that  sort  of  pis- 
catorial creature  who  swings  around  in  the  water  and  besmirches  the 
entire  pool.  There  is  nothing  that  the  labor  organizations  can  aid  in 
securing  in  the  form  of  remedial  l^islation  to  remedy  any  existing 
evil  but  what  will  meet  with  the  undying  antagonism  of  these  gentle- 
men of  the  legal  profession  whose  names  I  have  mentioned,  and  per- 
haps those  whom  they  represent. 

Mr.  Ftjujer.  Amen. 

Mr.  GoMPERS.  I  want  to  advertise  Mr.  Emory  just  once  more  bv 
mentioning  his  name.  He  has  the  facility  or  the  adaptability  of  al- 
wzjs  butting  in  when  I  am  talking.  I  do  not  know  for  what  purpose ; 
but  it  is  a  ^ood  confession  to  make  and  to  have  on  the  record.  I  want 
to  repeat  that  there  is  not  any  legislation  which  the  organizations  of 
worfanen  can  advocate  to  remedy  an  evil  which  is  not  met  with  their 
undying  opposition,  and  to  that  he  says  "Amen." 

Mr.  Emort.  Pardon  me 

Mr.  GoMPERS.  Pardon,  not  now.  You  may  need  it  worse  some  time. 
I  can  itat^  giv^  it  to  you  now. 

There  are  some  who  entertain  the  hope  that  the  organizations  of 
labor  will  become  disbanded,  that  their  funds  will  be  confiscated  or 
mulcted  in  damages;  that  the  earnings,  the  savings  of  some  of  the 
men,  little  as  they  may  be,  will  be  taken  by  decrees  of  the  courts,  and 
that  the  organizations  of  labor  will  be  swept  off  from  the  face  of  the 
earth.  I  do  not  know  what  hopes  some  men  entertain  in  that  regard, 
but  I  say  this,  not  only  advisedly,  but  from  a  careful  study  of  the  past 
history  of  the  development  of  the  working  people  of  the  world  and 
their  various  forms  of  organization,  and  the  battles  that  they  have 
had  to  make,  the  obstacles  which  thej  have  had  to  overcome — that 
they  were  outlawed,  that  they  were  criminal,  that  the  men  were  pun- 
ished not  only  by  imprisonment,  not  only  by  being  branded  with  red- 
hot  irons  and  stamped  forever  in  servitude,  but  hanged  to  the  gibbet, 
because  they  were  banded  together  for  the  purpose  of  protecting 
themselves  against  the  avarice  and  the  tyranny  of  their  employers. 

Despite  allthe  laws  that  outlawed  them,  despite  all  the  decrees  that 
condemned  them,  despite  all  the  sentences  that  sent  them  to  the  jail 
and  the  branding  iron  and  to  the  gallows,  the  organizations  of  labor 
still  lived,  and  they  will  live,  they  will  live.  They  have  done  so  much 
to  advance  the  interests  of  the  working  men  and  women  and  the  chil- 
dren of  the  workers,  they  have  brought  so  much  sunshine  into  the 
homes  where  gloom  before  prevailed,  that  you  could  not  drive  the 
spirit  and  the  feeling  and  the  knowledge  for  and  of  labor  organiza- 
tions oiit  of  the  hearte  and  minds  of  the  working  people. 

Supjx)se  it  were  possible  that  you  could  drive  out  of  our  lives  the 
orgamzations  that  nave  protected  us,  our  wives,  and  our  little  ones, 
»nd  done  so  much  for  us;  suppose  you  would  succeed  by  an  injunc- 
tion from  Judge  Gould  in  prohibiting  us  from^  declaring  that  the 
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Bucks  Stove  and  Range  Company  products  are  unfair ;  supposing  you 
succeed  in  enjoining  us  and  make  that  injunction  permanent;  sup- 
posing you  take  our  funds  away  by  damage  suits;  supposing  you  do 
send  us  to  prison  because  we  believe  that  we  have  a  right  to  protect 
that  which  we  own,  namely  our  power  to  labor ;  supposing  you  do  all 
these  things — what  then  ?  You  mav  drive  us  into  secret  organizations, 
perhaps  not  us,  but  those  who  will  follow.  You  may  drive  the  men 
and  women  of  labor  into  organizations  oath  bound  and  secret;  you 
may  drive  them  into  the  dark. 

There  are  two  things  that  the  American  workmen  have  learned. 
One  of  them  is  some  of  the  Declaration  of  Independence.  They  have 
been  fed  upon  that.  They  are  not  yet  satiated  with  it.  They  are  more  in 
love  with  it  than  I  think  most  people  are.  The  next  is  their  orgajiiza- 
tions  of  labor.  They  love  our  country.  They  revere  our  institutions 
upon  which  our  Republic  is  founded,  and  they  know  that  within  that 
Kepublic  are  their  organizations  of  labor,  their  voluntary  associations 
witti  their  fellows  that  have  done  so  much,  and  they  are  going  to 
organize  and  remain  organized — ^if  not  in  the  way  that  you  will 
permit  it  by  law,  they  will  still  organize  and  remain  organized,  and 
neither  ukase  nor  injunctions  are  going  to  drive  the  organizations  of 
labor  out  of  this  country. 

But  supposing  you  force  them  to  do  in  secret  the  perfectlv  legiti- 
mate human  activities  that  they  have  always  performed  in  the  open. 
I  need  not  say  to  you,  gentlemen,  learned  as  you  are,  that  men  in  the 
open  where  they  can  express  their  views  thoroughly,  where  they  can 
promulgate  to  me  world  their  thoughts,  their  hopes,  are  always  more 
careful,  intelligent,  and  circumspect  than  they  are  or  would  be  in 
considering  the  same  questions  in  secret,  oath  bound ;  and  where  they 
are  simply  free  from  the  criticism  of  the  general  public 

Now,  what?  Industry  has  developed,  is  developing  still  further, 
and  will  still  continue  to  further  develop.  In  so  far  as  modern  indus- 
try is  concerned,  it  is  largely  impersonal.  It  is  a  matter  of  profit.  It 
is  a  matter  of  dividends.  The  human  interest  in  industry,  so  far  as 
the  relations  between  employer  and  employees  are  concerned,  is  almost 
absent.  Such  human  interest  as  the  effort  which  gentlemen  of  the 
character  and  tj^pe  of  Mr.  Low  and  others,  who  are  trying — and  we 
are  helping  in  our  way — to  bring  about  a  better  recognition  of  the 
interdependence  of  man  upon  man,  whether  he  be  employer  or  em- 
ployee— to  bring  about  better  relations  between  them.  But  in  the 
impersonal  character  of  industry  to-day  what  hope  has  the  working- 
man  to  protect  his  rights  and  his  interests,  his  wages,  to  obtain  rea- 
sonable hours  of  labor,  if  he,  in  modern  industry,  must  act  as  an  indi- 
vidual ? 

I  am  afraid  to  give  my  mind  the  range  of  the  possibilities  of  such 
a  condition  of  affairs — ^tne  industries  oi  the  country  developing  and 
concentrating  and  the  associations  of  labor  gone,  and  each  man  acting 
as  un  individual  and  trying  to  work  out  his  own  means  of  protecting 
his  rights  or  his  interests,  without  the  ability  to  effectively  protect 
and  promote  his  interests,  seeking  a  redress  of  This  injuries,  of  his  feel- 
ings, of  his  wrongs  in  his  own  way. 

I  contend,  Mr.  Chairman  and  gentlemen,  for  our  organizations  of 
labor  that  they  are  the  greatest  conservators  of  the  public  peace.  In 
all  the  country  where  can  you  find  the  bona  fide  organizations  of  labor 
even  participating  in  these  demonstrations  of  a  riotous  character,  such 
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as  we  have  seen  in  some  of  the  cities  ?  I  do  not  want  to  add  anything 
to  their  troubles,  when  men  are  unemployed  and  suffering,  as  so  many 
of  them  are  suffering  to-day.  They  are  entitled  to  some  little  pity, 
some  little  consideration,  despite  their  ignorance,  despite  their  tool- 
hardiness,  despite  the  wickedness  of  one,  or  two,  or  more ;  but  is  it  not 
true  that  even  in  our  present,  our  awful  present  industrial  situation, 
when  there  are  himdreds  and  thousands  of  workmen  and  workwomen 
who  are  walking  the  streets  of  our  country  idle,  without  the  opportu- 
nity of  earning  their  livelihood,  I  ask  you  where  in  the  whole  world 
you  could  find  an  equal  number  of  men  unemployed,  and  the  general 
tranquillity  and  the  safety  of  life  and  property  to  obtain  as  it  obtains 
in  our  own  country  ?  It  is  true  that  the  influences  of  American  ideas 
and  ideals  have  contributed  much,  but  what  about  the  organizations 
of  labor  that  have  instilled  self-respect  and  mutual  dependence  be- 
tween workmen? 

Mr.  Chairman  and  gentlemen,  we  are  appreciative  of  the  liberties 
as  citizens  which  we  enjoy.  But  there  can  not  be  differentiated  from 
that  liberty  the  right  to  the  exercise  of  our  normal  activities  as  wage- 
earners.  To  guarantee  to  the  workman  acad^nic  ri^ts  which  lie 
do^  not  want  and  deny  him  the  rights  to  which  he  is  entitled  and 
which  are  of  advantage  to  him  is  to  insult  his  intelligence  as  well 
as  his  manhood.  Mo<km  industrial  conditions  can  not  be  cbangf^* 
They  are  not  going  back.  You  can  not  torn  the  wheels  of  induiitry 
back,  and  you  would  not  dare  do  it  if  you  could*  And  the  reaiion 
why  the  law  is  not  enforced,  in  so  far  as  other  industries  are  con* 
oemed,  is  because  of  the  recognition  that  3'ou  would  have  Up  foro^ 
industry  back  fifty  years  to  comply  with  the  terms  of  the  preitent 
law.  Industry  is  not  goin^g  to  turn  back.  A  law  is  made  tor  th^ 
government  ox  men,  but  it  is  not  a  fetish  before  which  you  muM  U/w 
and  scrape  before  you  even  look  at  the  words  and  lett^  whidi  f:^m' 
struct  the  law.  A*  law  is  made  to  further  the  int^ret^t^  or  titti  am- 
venience  or  the  rights  of  a  people,  and  wh^n  tliat  law  Itzn  fz'tM  Up 
perform  its  purpose,  or  where  it  is  dearly  a  bw  tliat  ba«  no  ^^u^Vtu^ 
m  our  day,  if  one  or  the  other  mu^  go*  ind^rtrj-  cai;  U4A  ^o,  7  hi? 
law  must  be  either  amended  or  ended. 

I  do  not  know  whether  you  are  aware  of  It.  jf*'rt>,v^f;.  ^nJ  r\t.*»». 
the  decision  of  the  Supreme  Court  of  ih^  Ur.-t/r/j  ^t>*>^  ««*  \i%t  'VA 
down,  75  workmen  in  Xew  Orleac*  r.av*f  x^^z.  ,;/';,'^^J  %tA^  t;,«. 
Sherman  antitrust  law.  and  the  uAi^xt:^'..*,  '.;*Af{rfr*  *:.*-*:,  wv,  '//f, 
spiracy  in  ordering  a  strike. 

Mr.  Albxandeb.  Under  the  Static  law ! 

Mr.  GoMPEBS.  Xo,  sir:  ui;d#T  tl^e  F^>r*I  '"   r-  .* '   *'  *  v  .  ••  \a  ^ 

Mr.  Steklihg.  Was  it  anythir^  cr^r-rj^.^*-^  -»,♦;.  •  .*r  •*•  /«-  ,.'.  /'/>*-'< 
to  the  destruction  of  property? 

Mr.  GoxFEBS.  Xot  even  an  all^int>.r,  ri  .% 

Mr.  SxERLiNa  It  was  perf*<.t>.  p*!ja'>5t  •>  * 

Mr.  GrOMFEBS.  A  perfectly  j^!5k.'*av.>  -  r  « >.    I--*^  »  *     '.'/  **   * 
legation  of  violence. 

Mr.  ]^Ialbt.  Have  too  a  -x r  t  of  v>fr  ,: i'-  •    .i  •*-  > 

Mr.  Go3fFEBS.  No,  sir.    A  -^rjt.!,  trr*  ;•«-.  ■       -  *  ■    •  ^-*  v/4»  */*  t. 
ers,  I  believe — was  csttfrig  -^-^r  r.-*-  v  i<^^^  '  /    •>   ,.^  -  .t  *       /  "   '  y 
that  is  the  way  it  was. 

The  Chaibm AX.  I>k^»I>: 
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Mr.  GoMPERS.  Perhaps  that  may  be  so.  I  believe  now  they  were 
stevedores. 

The  Chairman.  They  are  longshoremen. 

Mr.  Alexander.  Roustabouts  they  are  called  down  there. 

Mr.  Gompers.  No.  Stevedores  or  longshoremen.  A  certain  firm 
objected  or  refused  to  pay  the  prevailing  rate  of  wages.  The  men 
quit.  They  came  to  a  dispute  and  the  strike  was  on.  The  Cotton 
Trades  Council,  I  think  it  was — the  workmen  in  the  cotton  industry — 
decided  that  the  other  workmen  should  also  strike,  for  the  reason  that 
if  the  wages  of  these  men,  in  the  first  instance,  were  reduced  it  would 
involve  a  reduction  of  wages  of  all  the  others,  and  they  all  quit  work. 
The  employer,  after  considering  their  conditions,  conceded  the 
demands  of  the  men — that  is,  for  a  restoration  of  wages.  Then  all 
the  men  returned  to  work.  The  boats  went  out  with  their  cargoes, 
and  when  they  were  out  a  day  or  so  the  employer  went  before  the 
^rand  jury  or  the  New  Orleans  circuit  court — ^the  Federal  ^and 
jur^ — and  procured  an  indictment  against  75  of  the  men  who  had  par- 
ticipated in  the  council  in  which  that  strike  was  inaugurated;  and 
this,  I  say,  was  under  the  Sherman  antitrust  law,  since  the  decision 
was  rendered  by  the  Supreme  Court.  This  case  is  to  be  heard  in  the 
courts. 

Mr.  Malby.  There  was  nothing  in  it  but  a  strike? 

Mr.  Gompers.  That  is  all. 

Mr.  Malby.  Thei-e  was  no  boycott;  just  simply  a  strike?  There 
was  no  picketing? 

Mr.  Gompers.  That  was  not  alleged.  I  do  not  think  the  picketing 
comes  under  the  Sherman  antitrust  law.  But  combination  in  re- 
straint of  trade,  that  is  what  was  alleged. 

The  Chairman.  I  think  the  indictment  charged  a  conspiracy  in  re- 
straint of  foreign  and  interstate  trade,  these  people  being  engaged  in 
both  foreign  and  interstate  trade. 

Mr.  Gk)MPERS.  YevS. 

Mr.  Caulfield.  Has  not  the  prosecution  of  those  cases  been  ordered 
suspended  by  the  Department  of  Justice? 

Mr.  Gompers.  I  have  no  knowledge  upon  that  subject.  Mr.  Keefe, 
has  that  been  ordered? 

Mr.  Keefe.  Yes;  the  prosecution  was  withheld.  Those  were  in- 
structions from  the  Law  Department,  I  presume. 

The  Chairman.  I  do  not  think  that  exactly  states  it  right.  I  have 
a  letter  from  the  Attorney-General  covering  the  whole  case.  There 
was  some  question  about  the  validity  of  the  mdictment.  The  Depart- 
ment of  Justice  is  examining  into  it  to  ascertain  whether  the  proceed- 
ings are  regular,  and  has  not  issued  any  aflirmative  instructions  that 
tend  to  either  impede  or  promote  the  progress  of  the  judicial  pro- 
ceedings. 

Mr.  Keeft.  The  instructions  were  to  withhold  the  prosecution  of 
the  case. 

The  Chairman.  I  do  not  get  that  impression  from  the  Attorney- 
General's  letter.  Of  course,  you  may  be  right  about  it,  but  I  see 
nothing  in  the  letter  of  the  Attorney-General  to  indicate  other  than 
that  the  Department  of  Justice  is  considering  the  matter. 

Mr.  Gompers.  Well,  there  is  no  question  out  what  they  were  in- 
dicted.   That  is  the  statement  I  made. 

The  Chairman.  You  are  correct  about  that. 
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Mr.  GoMPERS.  As  to  whether  theT  will  be  prodecuted,  of  course 
Done  of  us  can  say:  but  they  are  liable  to  prosecution  under  the 
indictment  unless  it  is  nolle  prossed. 

The  Chairman.  I  am  not  advised  as  to  the  details.  Whether  they 
proceed  depends  altogether  upon  the  facts  that  exist  and  the  charge 
under  the  indictment. 

Mr.  GoMPERS.  Addressing  myself  for  a  few  minutes  to  the  bill 
itself,  let  me  say,  as  I  have  already  said,  that  I  ^ve  the  fullest  sup* 

Srt  I  can.  I  am  authorized  to  say  that — for  the  purpose  that  the 
I  has  in  view,  in  so  far  as  to  corporations  owning  capital  stock, 
and  conmion  carriers,,  but  so  far  as  laoor  organizations  are  concemea 
we  are  averse  to  the  registration  of  the  labor  oi^nizations. 

The  Chairman.  May  I  inquire  right  there,  please.  The  labor 
organizations  are  not  incorporated  organizations;  they  are  simply 
roTuntary  associations? 

Mr.  Go2dP£RS.  Yes,  sir;  voluntary  associations.  Most  of  them  are 
unincorporated.    Some  are  incorporated,  but  most  of  them  are  not 

The  Chairman.  Is  your  American  Federation  of  Labor  an  incor- 
porated or  voluntary  association? 

Mr.  Gompers.  It  is  a  voluntary  association  of  associations. 

The  Chairman.  That  is,  the  most  of  them  are  also  voluntary  asso- 
ciations? 

Mr.  GoMP£RS.  Yes,  sir. 

The  Chairman.  But  some  of  them  are  legally  incorporated? 

Mr.  60MPERS.  Very  few.  I  believe  some  of  the  railroad  brother- 
hoods are  incorporated.    How  about  that,  Mr.  Garretson  ? 

Mr.  Garretson.  None;  the  Order  of  Railway  Conductors  is  not 
incorporated. 

Mr.  GoMFERS.  There  are  very,  very  few,  sir,  of  the  labor  organiza- 
tions that  are  incorporated. 

The  Chairman.  Have  you  in  mind  now  any  that  are  legally  in- 
corporated? 

Mr.  Gompers.  I  know  there  are  one  or  two.  I  was  under  the 
impression  that  the  Order  of  Railway  Conductors  was,  but  Mr.  Gar- 
retson, its  chief  executive  officer,  who  is  here,  says  it  is  not. 

The  Chairman.  Which  are  those  that  are  incorporated,  if  you 
can  remember? 

Mr.  Gompers.  I  could  not  tell  you  now. 

The  Chairman.  But  as  a  rule  they  are  unincorporated  ? 

Mr.  Gompers.  Unincorporated;  yes,  sir. 

The  Chairman.  And  you  do  not  think  these  associations  should 
be  subjected  to  this  provision  in  relation  to  registration,  as  I  un- 
derstand you? 

Mr.  Gompers.  Yes,  sir;  I  think  we  ought  not  to  be  required  to 
rerister. 

The  Chairman.  That  proposition  under  the  bill  is  to  register  in 
order  to  get  what  might  be  termed  immunity  under  the  act. 

Mr.  Gompers.  Yes,  sir. 

The  Chairman.  And  you  do  not  think  your  associations  ought  to 
be  required  to  register  in  order  to  get  immunity  ? 

Mr.  Gompers.  I  think  we  ought  to  be  placed  in  a  position  at  least 
as  the  organizations  of  labor  were  before  the  Sherman  antitrust 
law  was  enacted. 
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The  Chairman.  Is  it  your  view  that  the  purpose  of  the  leffislation 
is  to  relieve  the  Federation  of  Labor,  for  instance,  of  the  enibarrass- 
ments  of  the  Sherman  antitrust  law? 

Mr.  G0MPER8.  Not  only  the  American  Federation,  but  the  other 
labor  associations  or  organizations. 

The  Chairman.  Is  it  your  idea  that  is  the  purpose  of  the  legisla- 
tion to  relieve  the  organizations  of  employees  from  the  operation  of 
the  Sherman  antitrust  law  ? 

Mr.  GoMPERS.  I  can  not  tell  you,  sir;  but  I  have  my  doubts. 

The  Chairman.  If  that  is  not  the  purpose,  are  you  in  sympathy 
with  it  ? 

Mr.  GoMPERS.  I  want  to  explain  that,  if  I  may  ? 

The  Chairman.  Certainly. 

Mr.  GoMPERS.  And  say  that  taking  as  a  basis  the  amendment  to 
the  Sherman  antitrust  law  when  it  was  still  in  a  formative  state,  and 
to  which  I  referred  earlier  in  my  remarks — the  provision  that  passed 
the  Senate — taking  that  as  a  basis,  labor  has  prepared  this  and 
wants  to  offer  it  as  an  amendment  to  the  pending  bill.  First,  the 
provision  to  eliminate  from  the  bill  those  parts  which  refer  to 
organizations  and  corporations  not  xor  profit  and  without  capital 
stock,  and  then  to  have  these  amendments;  and  in  these  two  amend- 
ments the  representative  of  the  farmers'  organization  or  union  is  by 
instruction  giving  us  his  aid  and  support. 

The  Chairman.  Who  is  the  head  of  the  farmers? 

Mr.  Gompers.  Mr.  Bamett,  of  the  Farmers'  American  Society  of 
Equity,  and  Mr.  Barrett,  of  the  American  Farmers'  Union.  I  can 
not  speak  for  the  Farmers'  Union  other  than  that  having  communi- 
cated with  them,  through  their  representatives,  and  giving  them  a 
statement  of  what  we  apprehended  and  what  we  asked,  the  secre- 
tary sent  a  telegram  stating  that  our  efforts  have  the  hearty  approval 
of  nis  organization  and  their  support  in  every  way. 

The  Chairman.  Are  these  organizations  you  speak  of  differen- 
tiated from  what  we  know  as  the  Grange  ? 

Mr.  Gompers.  They  are  part  of  the  Grange,  most  of  them. 

The  Chairman.  Are  they  affiliated  with  the  American  Federa- 
tion of  Labor — that  is,  the  two  you  speak  of  ? 

Mr.  Gompers.  No,  sir;  except  as  we  may  combine  on  general  in- 
terests. We  exchange  fraternal  delegates  to  each  other's  conventions 
and  mass  meetings,  and  at  conferences  of  all  sorts  we  have  either  a 
representative  of  labor  there  in  theirs,  or  they  have  a  representative 
of  the  farmers  in  our  conferences. 

The  Chairman.  And  while  in  a  general  way  you  work  in  harmony 
for  common  purposes,  you  are  not  so  allied  that  your  federation  exer- 
cises any  control  over  them  ? 

Mr.  Gompers.  No,  sir. 

The  Chairman.  What  is  the  address  of  these  two  gentlemen,  please  ? 

Mr.  Gompers.  Mr.  C.  M.  Bamett  is  president  of  the  Farmers' 
American  Society  of  Equity,  and  his  headquarters  are  in  the  Clay- 
ton Building,  Indianapolis,  Ind.  I  have  not  Mr.  Barrett's  address 
with  me;  it  is  somewhere  in  Georgia.  I  should  say  that,  in  reply  to 
the  notification  of  that  society  01  farmers  that  this  hearing  was  to 
take  place  to-dav,  their  secretary  said  that  Mr.  Barnett  could  not  be 
here,  out  that  Mr.  Nelson,  a  member  of  their  executive  board,  would 
be  authorized  to  act  as  their  representative  before  this  committee 
to-day. 
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The  Chairman.  Mr.  Nelson  is  here,  I  suppose  ? 

Mr.  GoMPEBS-  I  think  he  is. 

TTie  Chaibman.  What  is  that  organization  composed  of — practical 
farmers? 

Mr.  GoMPEBS.  Yes,  sir. 

The  Chaibman.  Or  of  people  simply  interested  in  agriculture  ?  It 
is  composed  of  practical  operating  farmers  or  farm  laborers? 

Mr.  GoMPEBS.  Operating  farmers.  If  you  will  permit  me  to  read 
the  further  amendment  you  will  observe  what  they  ask,  which  we 
hare  given  our  adherence  to,  and  they  have  given  theirs  to  our  prop- 
osition.  It  is  this : 

That  nothing  in  said  act  or  in  this  act  is  intended,  nor  shaH  any  provision 
thereof  \)e  enforced  so  as  to  apply,  to  organizations  or  associations  not  for 
profit  or  without  capital  stock,  nor  to  the  members  of  such  organizations  or 
assoctations. 

That  nothing  in  said  act,  or  in  this  act,  is  intended,  nor  shall  any  provision 
thereof  hereafter  be  enforced  so  as  to  apply  to  any  arrangements,  agreements, 
or  combinations  among  persons  engaged  In  agriculture  or  horticulture,  made 
with  a  view  of  enhancing  the  price  of  their  own  agricultural  or  horticultural 
products. 

Now,  I  want  to  read  for  information  from  the  British  trades  dis- 
pute act.  It  will  not  occupy  more  than  two  or  three  minutes.  The  act 
was  pa^ed  by  Parliament  in  December,  1906 : 

1.  it  shall  be  lawful  for  any  iierson  or  persons  acting  either  on  their  own 
behalf  or  on  behalf  of  a  trade  union  or  other  association  of  individuals,  regis- 
tered or  unregistered,  in  contemplation  of  or  during  the  continuance  of  any 
trade  dispute,  to  attend  for  any  of  the  following  purposes  at  or  near  a  bouae 
or  [)lace  where  a  person  resides  or  worlcs,  or  carrier  on  bis  businem,  or  happens 
to  be  (1)  for  the  purpose  of  peacefully  obtaining  or  commnnlrtiring  Infonna- 
tioD ;  (2)  for  the  purpose  of  peacefully  persuading  any  |»erscm  to  work  or  ab- 
stain from  working. 

2.  An  agreement  or  combination  by  two  or  more  fiersons  to  do  or  procare 
to  be  done  any  act  in  contemplation  or  furtherance  of  a  trade  disfrnte  shall  nr/t 
be  ground  for  an  action,  if  such  act  when  committed  by  one  fierscm  won  Id  itf*t 
be  ground  for  an  action. 

3.  An  action  shall  not  be  brought  against  a  trade  union  or  other  a<«MrK'iar><i 
aforesaid  for  the  recovery  of  damage  sustained  by  any  (i^rsrm  or  Ufrmmn  by 
reason  of  the  action  of  a  member  or  members  of  mch  trade  onion  or  other 
association  aforesaid. 

The  Chair3iax.  Have  you  the  full  act  ? 

Mr.  GoMF£BS.  These  are  the  three  sections,  and  thf^n  fh^r*?  h  the 
enacting  clause. 

The  Chaibman.  WTiat  connection  does  that  have  with  th#-  a<rt  of. 
I  think,  1873,  passed  by  Parliament  ? 

Mr.  GoMPEBS.  The  law  of  1875, 1  think  it  wa^.  was  r*rr,'I*T*^J  pm/-- 
tically  nugatory  by  the  Taff-Vale  decision  whi^h  9fp  in^cr.MM  th#j 
feeling  of  British  workmen  and  the  British  public  gf-n-rra^v.  t^,at  i? 
resulted  in  the  trades  dispute  act. 

The  Chairman.  Does  this  operate  to  repeal  tru?  ar-t  of  1  -75.  a»  vo.i 
understand  it  f 

Mr.  GoHPER«.  It  affirmatively  takes  its  pl^ff:  and  '^[v'-  f,,f  f^i. 
effect  of  the  Taflf-Vale  decision.*  ' 

The  Chaibman.  Have  you  a  citation  »>  that  w**  fnu  ^^  t'ufi  /".>a 
to  which  you  refer? 

Mr.  GoVfPEBS.  You  know.  ^Ir.  Littlefield.  I  ar;.  :/,*  \  V^  r.  -.or 

The  Chaibman.  I  thought  perhaps  you  hiad  a  c;•;^l^/,f,  of  •:>  /  ,./ - 
where  it  was  reported.  * 
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« 

Mr.  GoMPERS.  No ;  but  I  can  get  it.    Mr.  Low  has 

The  Chairman.  Has  Mr.  Low  got  it? 

Mr.  Low.  I  have  a  copy  of  the  act. 

The  Chairman.  No;  1  wanted  the  citation  of  the  case,  so  that  we 
could  look  the  case  up. 

Mr.  GrOMPERS.  I  am  of  opinion  there  would  be  little  difficulty  in 
obtaining  it.  Surely  you  have  ample  facilities  to  obtain  it*  The 
Labrary  of  Congress  certainly  has  a  compilation  of  laws  upon  that 
subject.    I  am  satisfied  it  has. 

The  Chairman.  Very  well ;  if  you  think  we  can  find  it  without  any 
trouble  in  such  a  compilation. 

Mr.  GoMPERS.  I  have  here  some  citations  of  decisions  and  opinions 
in  several  courts  in  the  matter  of  strikes  which  I  should  like  to  submit 

The  CdAiRMAN.  And  make  them  a  part  of  your  remarks  without 
reading? 

Mr.  GoMPERS.  Yes,  sir. 

The  Chairman.  You  may  do  so. 

(The  citations  referred  to  by  Mr.  Gompers  are:) 

Casey  v,  Cincinnati  Typogbaphical  Union,  No,  3,  et  al. 

(45  Fed.  Rep.,  135.) 
[Lawyers'  Reports  Annotated,  Book  12.] 

LAWFUL  COMBINATIONS  OF  WORKMEN. 

Combinations  of  artisans  for  their  common  benefit,  as  for  the  development  of 
their  skill,  or  for  protection  from  overcrowding  of  their  trade,  are  not  opposed  to 
public  policy.  (Greenhood,  Pub.  Pol.,  648,  citing  Snow  v,  Wheeler,  113  Mass., 
179;  Carew  v,  Rutherford.  106  Mass.,  1;  Com.  v.  Hunt,  4  Met,  111;  Wolfe  v. 
Matthews,  L.  R.  21  Ch.,  Dlv.  194;  Reg.  v.  Rowlands,  17  Q.  B.,  671.) 

It  Is  not  illegal  for  workmen  to  form  and  act  as  an  association  to  protect 
themselves  against  "encroachments"  of  their  employers.  (Snow  v.  Wheeler, 
113  Mass.,  179.) 

A  combination  between  stevedores  of  a  port  to  fix  rates  and  penalties  for  their 
violation,  is  not  invalid.  (Master  Stevedores  Asso.  u.  Walsh,  2  Daly,  1;  Collins 
V.  Locke,  L.  R.  4  App.  Cas.,  674 ;  Sayre  v.  Louisville  Union  Ben.  Asso.,  1  Duvall, 
143 ;  Hilton  v.  Eckersley,  6  El.  &  Bl.,  47 ;  Reg.  v,  Rowlands,  17  Q.  B.,  671 ;  5  Cox. 
Cr.  Cas.  436;  Reg.  v,  Duffleld,  5  Cox,  Cr.  Cas.,  404.) 

The  legality  of  an  association  depends  on  the  means  to  be  used  for  the  ac- 
complishment of  its  object,  whether  such  object  be  innocent  or  otherwise. 
(CJom.  V.  Hunt,  supra.) 

Commonwealth  t?.  Hunt  et  al. 

(4  Metcalf,  111.) 

[38  American  Decisions,  354,  358.] 
Justice  Shaw  : 

354.  Stripped,  then,  of  these  Introductory  recitals  and  alleged  injurious  con- 
sequences, and  of  the  qualifying  epithets  attached  to  the  facts,  the  ayerment 
is  this:  That  the  defendants  and  others  formed  themselves  into  a  society  and 
agreed  not  to  work  for  any  person,  who  should  employ  any  Journeyman  or 
other  person,  not  a  member  of  such  society,  after  notice  given  him  to  discharge 
such  workman. 

The  manifest  intent  of  the  association  Is  to  induce  all  those  engaged  in  the 
same  occupation  to  become  members  of  it.  Such  a  purpose  is  not  unlawfoL 
It  would  give  them  a  power  which  might  be  exerted  for  useful  and  honorable 
purposes,  or  for  dangerous  and  pernicious  ones.  If  the  latter  were  the  real 
and  actual  object,  and  susceptible  of  proof,  It  should  have  been  specially 
charged. 

358.  Suppose  a  baker  in  a  small  village  had  the  exclusive  custom  of  his 
neighborhood,  and  was  making  large  profits  by  the  sale  of  his  bread ;  supposing 
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a  Domber  of  those  neighbors,  belieying  the  price  of  his  bread  too  high,  should 
propose  to  him  to  reduce  his  prices,  or  if  he  did  not,  that  they  would  introduce 
another  baker;  and  on  his  refusal,  such  other  baker  should,  under  their  en- 
couragement, set  up  a  rival  establishment,  and  sell  his  bread  at  lower  prices; 
the  effect  would  be  to  diminish  the  profit  of  the  former  baker,  and  to  the  same 
extent  to  impoTerish  him.  And  it  might  be  said  and  proved  that  the  purpose 
of  the  associates  was  to  diminish  his  profits,  and  thus  impoverish  him,  though 
the  ultimate  and  laudable  object  of  the  combination  was  to  reduce  the  cost  of 
bread  to  themselves  and  their  neighbors.  The  same  thing  may  be  said  of  all 
competition  in  every  branch  of  trade  and  industry ;  and  yet  it  is  through  that 
competition  that  the  best  interests  of  trade  and  industry  are  promoted.  It  is 
scarcely  necessary  to  allude  to  the  familiar  instances  of  opposition  lines  of 
coQYeyance,  rival  hotels,  and  the  thousand  other  instances,  where  each  strives 
to  gain  custom  to  himself,  by  ingenious  improvements,  by  increased  industry, 
and  by  all  the  means  by  which  he  may  lessen  the  price  of  commodities,  and 
thereby  diminish  the  profits  of  others. 

We  think,  therefore,  that  associations  may  be  entered  into,  the  object  of 
which  is  to  adopt  measures  that  may  have  a  tendency  to  impoverish  another — 
that  is.  to  diminish  his  gains  and  profits,  and  yet  so  far  from  being  criminal 
or  nnlawfnl,  the  object  may  be  highly  meritorious  and  public  spirited. 

Abthub  et  al.  V,  Oakes  et  al. 

[63  Fed.  Rep.,  321.1 

Justice  Harlan  : 

These  employees  have  taken  service  first  with  the  company,  and  afterwards 
with  the  receivers,  imder  a  general  contract  of  employment,  which  did  not  limit 
the  exercise  of  the  right  to  quit  the  service,  their  peaceable  cooperation  as  the 
result  of  friendly  argument,  persuasion  or  conference  among  themselves.  In 
asserting  the  right  of  each  and  all  to  refuse  further  service  under  a  schedule  of 
reduced  wages,  would  not  have  been  illegal  or  criminal,  although  they  may  have 
60  acted  in  the  firm  belief  and  expectation  that  a  simultaneous  quitting  with- 
out notice  would  temporarily  inconvenience  the  receivers  and  the  public.  If,  in 
good  faith  and  peaceably,  they  exercise  their  right  of  quitting  the  service,  in- 
teading  thereby  only  to  better  their  condition  by  securing  such  wages  as  they 
deem  Just,  but  not  to  injure  or  interfere  with  the  free  actions  of  others,  they 
can  not  be  legally  charged  with  any  loss  to  the  trust  property  resulting  from 
their  cessation  of  work  in  consequence  of  the  refusal  of  the  receivers  to  accede 
to  the  terms  upon  which  they  were  willing  to  remain  in  the  service.  Such  a 
loss,  under  the  circumstances  stated,  would  be  Incidental  to  the  situation,  and 
could  not  be  attributed  to  employees  exercising  lawful  rights  in  orderly  ways,  or 
to  the  receivers,  when,  in  good  faith  and  in  fidelity  to  their  trust,  they  declare 
a  reduction  of  wages,  and  thereby  cause  dissatisfaction  among  employees,  and 
their  withdrawal  from  service. 

Same  case,  page  827 : 

We  are  not  prepared,  in  the  absence  of  evidence,  to  hold,  as  matter  of  law, 
that  a  combination  among  employees,  having  for  its  object  their  orderly  with- 
drawal in  large  numbers  or  in  a  body  from  the  service  of  their  employers,  on 
account  simply  of  a  reduction  in  their  wages,  is  not  a  '*  strike,"  within  the 
meaning  of  the  word  as  commonly  used.  Such  a  withdrawal,  although  amount- 
ing to  a  strike,  is  not,  as  we  have  already  said,  either  illegal  or  criminal.  In 
S^er  17.  Close  (L.  R.  4  Q.  B.,  602,  612)  Sir  James  Hannen,  afterwards  lord 
of  appeals  in  ordinary,  said : 

"I  am,  however,  of  opinion  that  strikes  are  not  necessarily  illegal.  A 
'  strike '  is  properly  defined  as  '  a  simultaneous  cessation  of  work  on  the  part 
of  the  workmen ;'  and  its  legality  or  ill^ality  must  depend  on  the  means  by 
which  it  is  enforced,  and  on  its  objects.  It  may  be  criminal,  as  if  it  be  a  part 
^  a  combination  for  the  purpose  of  simply  illegal,  as  if  it  be  the  result  of  an 
tsreemeit  depriving  those  engaged  in  it  of  their  liberty  of  action,  similar  to 
^t  by  which  the  employers  bound  themselves  in  the  case  of  Hilton  v,  Eckersley 
^6  EL  &  BU  47,  66) ;  or  it  may  be  perfectly  Innocent,  as  if  it  be  the  result  of 
tbe  voluntary  combination  of  the  men  for  the  purpose  only  of  benefiting  them- 
sehea  by  raising  their  wages,  or  for  the  purpose  of  compelling  the  fulfillment 
^  an  agreement  entered  into  between  employers  and  employees,  or  any  other 
•awful  purpose." 
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[Amer.  &  Eng.  Ency.  of  Law  2d  Ed.,  Vol.  18,  p.  83,  under  title  "  Labor  Combinations."] 

These  laws  for  the  protection  of  trade  have,  in  recent  years,  been  materially 
modified  by  the  admission  of  exceptions,  as  industrial  progress  has  rendered 
specific  applications  of  the  principle  no  longer  necessary.  The  most  notable  ex- 
ception, perhaps,  is  that  in  favor  of  labor  combinations.  This  is  due  in  E2ng* 
land  and  in  Canada  to  the  passage  of  express  statutes,  but  in  the  United  States 
the  admission  of  the  exception  is  largely  due  to  the  action  of  the  courts  them- 
selves. 

OxLEY  Stave  Ck).  t;.  Ck>0PEBS*  Intebnational  Union  of  North  America,  ex  al. 

[72  Fed.  Rep.,  698.] 

No  one  can  question  the  right  of  the  defendants  to  refuse  to  purchase  machine- 
made  packages,  or  of  goods  packed  in  them,  or,  by  fair  means,  to  persuade 
others  from  purchasing  or  using  them.  If  that  is  all  that  is  implied  by  a  boy- 
cott, as  insisted  by  defendants,  it  is  difilcult  to  see  where  they  violate  any  law, 
although  it  might  injure  the  complainant's  business.  It  has  been  decided,  how- 
ever, that  while  such  action  would  not  be  unlawful  by  an  individual,  a  com- 
bination and  conspiracy  to  accomplish  the  pur];)ose  would  be  an  illegal  act. 

Gray  v.  Building  Trades  Council. 

[91  Minn.,  171;  97  N.  W.,  663,  1118;  103  Amer.  State  Bepts.,  491.] 

2.  By  employees. — The  right  of  workingmen  to  combine  and  organize  for  the 
purpose  of  improving  their  conditions  can  not  be  questioned.  They  may,  in  order 
to  compel  their  employers  to  accede  to  their  demands,  quit  the  service  singly  or 
in  a  body,  persuade  other  workingmen  to  unite  with  them  in  furtherance  of 
their  purpose,  and  refuse  to  allow  their  members  to  work  where  nonunion  men 
are  employed.  They  may  refuse  to  have  any  sort  of  dealings  with  employers 
of  nonunion  labor.  This  doctrine  is  recognized  by  the  Minnesota  court  in  the 
principal  case:  (See,  also,  Clemmitt  v.  Watson,  14  Ind.  App„  88;  42  N.  EL,  367; 
National  Protective  Assn.  v.  Gumming,  170  N.  Y.,  815 ;  88  Am.  St.  Rep.,  648 ;  63 
N.  E.,  369;  58  L.  R.  A.,  185.) 

Mr.  GrOMPERS.  In  conclusion,  let  me  sa^  that,  in  mj  judgm^it, 
speaking  not  only  as  president  of  the  American  Federation  of  Labor 
and  as  a  representative  of  workmen,  but  as  an  American  citizen,  I  be- 
lieve firmly  that  there  is  no  question  before  this  Congr^,  possibly, 
nothing  equal  in  importance  to  this  question  which  can  arise  m  a  very 
long  time.  It  ought  not  to  be  deferred  until  some  otlier  time ;  it  ought 
not  to  be  postponed  until  a  hereafter.  The  workmen  of  the  country 
feel  that  they  have  been  outraged ;  that  their  interests  have  been  in- 
vaded. I  could  not  interpret  to  you  in  words  the  feeling  or  reflect 
their  sentiments  or  views,  even  it  I  should  attempt  to  do  so,  and  no 
matter  what  time  I  might  take  in  so  doing.  The  men  of  labor  of  this 
country  feel  outraged,  I  repeat;  they  feel  that  they  have  been  robbed ; 
they  feel  that  they  have  been  shorn  of  the  only  protection  that  they 
have^their  or^nization,  the  right  to  combine,  the  right  to  associate, 
the  ri^ht  to  help  each  other,  the  right  to  help  bear  each  other's  re- 
sponmbilities  and  burdens,  the  right  to  protect  themselves  from  greed, 
from  the  rapacious.  For,  in  truth,  we  must  bear  this  in  mind.  We 
have  not  any  hesitancy  in  saying  that  the  large  majority  of  employers 
are  fairly  inclined,  but  it  is  equally  to  their  protection,  as  it  is  to  the 
protection  of  the  men  who  labor,  that  we  organize  and  have  all  the 
fullest  rights  of  our  normal  activities  as  workmen  and  citizens  in 
order  that  we  may  compel  the  man  who  is  always  nibbling  at  the 
wages  of  workmen— that  we  can  protect  the  fair-minded  employers 
fronm  the  nibbling  waM-cutting  policy  and  niggardliness  of  the  tmf  air 
and  antagonistic  employer. 
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In  the  interest  of  men  of  labor,  the  women  of  labor,  of  American 
manhood  and  womanhood  and  citizenship,  I  make  this  appeal  to 
you  gentlemen  of  the  Judiciary  Committee,  that  we  can  not  wait 
much  longer  for  relief;  and  if  I  jud^  the  temper  of  the  American 
workman  accurately,  and  I  think  I  do,  they  are  going  to  hold  to  a 
strict  accountability  the  men  or  parties,  whoever  and  whichever  they 
may  be,  who  fail  to  fairly  respond  to  this  urgent  appeal. 

The  Chairman.  Now,  Mr.  Grompers,  a  word.  tVouId  this  amend- 
ment you  suggest,  if  it  became  a  law.  authorize  the  prosecution  of 
such  a  boycott  as  was  attempted  in  the  Danbuiy  hatters*  case,  which 
was  in  violation  of  the  Sherman  antitrust  law  ?     Is  that  the  purpose! 

Mr.  GrOMPEBS.  One  of  the  purposes:  yes.  sir.  That  case  was 
brought  under  the  Sherman  antitrust  law. 

The  Chairman.  Yes.  And  the  purpose  of  the  amendment  you 
have  offered  is  to  relieve  you  from  the  operaticm  of  the  Sherman  anti- 
trust law  as  construed  by  the  court  in  that  case  I 

Mr.  GrOMPERS.  Yes,  sir. 

The  Chairman.  And  to  authorize  that  kind  of  an  interstate  bov- 
cottf 

Mr.  GrOMPERS.  Yes,  sir. 

The  Chairman.  Do  you,  as  the  representative  of  organized  labor. 
favor  the  boycott,  both  as  an  interstate  and  a  local  proposition  ? 

3'Ir.  GoMPERS.  I  do,  sir. 

The  Chairman.  And  your  organization  stands  for  that  ? 

Mr.  GoMPERS.  It  does,  sir. 

The  Chairman.  You  filed  a  petition  of  intervention  in  the  Danbury 
hatters'  case  on  the  ground  that  it  was  one  of  the  fundamental  par* 
poses  of  the  organization,  and  for  that  reason  you  had  a  vital- 

Mr.  GoMPERS.  Your  assumpticm  is  wrong.  It  is  not  the  funda- 
mental purpose  of  the  organization*    It  is  only  (Mie  of  the  mean& 

The  Chairman.  I  may  be  wrong  about  that.  I  was  simply  speak* 
ing  on  the  basis  of  the  expressions  contained  in  your  petition,  which 
in  part  reads  as  follows: 

*  ^  ^  and  that  a  decision  herein  in  favor  of  the  plaintiff  fn  error  would 
FerioDsly  obstruct  and  hinder  tlie  aald  American  Federation  of  Labor,  petttfoner, 
in  carrying  out  the  parpoaea  for  wliieh  it  was  orgaptaed,  and  destroy,  at  least 
to  s<»ie  extent.  Its  usefulneas  to  its  members,  and  would  lilcewise  and  in  Uiat 
umnner  injure  said  memliers. 


First  That  the  constitution  of  said  American  Federation  of  Labor,  petitioner, 
makes  special  provision  for  the  prosecution  of  boycotts,  so  called,  when  in 
stltnted  by  a  constituent  or  alllllated  organization,  as  is  described  in  the  com 
plaint  filed  in  the  district  conit  by  the  plaintiff  in  error  herein^  through  tlie 
teency  and  pursuant  to  the  approval  of  the  executive  comieU  of  petitioner: 
irat  what  are  alleged  in  said  complaint  to  be  boycotts  are  in  reality  legal  aad 
proper  proceedinga  set  ou  foot  and  carried  on  In  order  to  accomplish  Jawful 
cods  of  your  petitioner  and  tlie  said  affiliated  or  constituent  associations. 

I  suppose  that  accurately  states  the  attitude  of  your  organization  ? 

Mr.  GoMFeBfl.  Yes,  sir:  but  that  is  not  one  of  the  fundamental 
principles. 

The  Chaijhcak.  Well,  your  constitution  provides  for  the  proseeu- 
tion  of  boycotts,  does  it  not  ? 

Mr.  GoicPEBS.  No,  sir. 
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The  Chairman.  But  this  petition,  signed  by  the  American  Federa- 
tion of  Labor,  Samuel  Gompers,  and  Frank  Morrison,  by  T.  C.  Spell- 
ing, attorney,  saj'^s : 

First.  That  the  constitution  of  said  American  Federation  of  Labor,  peti- 
tioner, makes  special  provision  for  the  prosecution  of  boycotts. 

I  know  nothing  about  it  except  what  I  see  here. 

Mr.  Gompers.  The  constitution  makes  provision  for  the  selection 
of  a  committee  on  boycotts,  and  also  reerulates  the  manner,  or,  rather, 
restricts  the  number  of  boycotts  whicn  an  organization  can  apply 
for  indorsement,  and  it  also  restricts  the  central  bodies  from  indors- 
ing certain  boycotts. 

Your  questions  make  it  necessary  for  me  to  say  just  a  word  more, 
if  I  may. 

The  Chairman.  Certainly, 

Mr.  Gompers.  You  must  bear  in  mind  that  in  the  case  in  point— 
the  hatters — their  organization  has  had  a  continuous  history.  There 
has  been  a  continuous  history  of  the  organized  hatters  for  over  five 
hundred  years.  ^  From  the  old-time  guilds  they  have  their  records. 
There  is  that  esprit  de  corps,  there  is  that  feeling  of  mutuality  of  the 
old-time  chapel,  as  it  was  and  is  called  in  the  printing  trade,  which 
also  obtains  among  the  hatters.  They  have  had  and  have  agreements 
with  70  of  the  largest  hat  manufacturers  in  America.  They 
meet  every  year  and  agree  upon  wages,  hours,  and  conditions  of  em- 
ployment." They  got  into  a  dispute  with  Mr.  Loewe ;  the  merits  of 
it  I  shall  not  attempt  to  discuss.  But  they  contended  for  conditions 
of  employment,  conditions  of  labor,  wages,  etc. — whatever  they 
were — which  obtained  throughout  the  trade  among  the  workmen 
employed  in  the  other  factories.  To  these  Mr.  Loewe  objected.  They 
came  to  a  disagreement.  Whatever  the  merits  were  or  the  demerits 
were  I  shall  not  attempt  to  discuss,  but  they  came  to  a  disagreement. 
It  was  necessary  that  the  men  in  the  trade — the  hatters — must  fight 
in  order  to  maintain  that  scale  of  wages.  Otherwise  how  could  they 
expect  these  other  70  manufacturers  to  pay  the  scale,  to  pay  decent 
wages  which  would  give  the  men  an  American  standard  of  living? 
It  was  a  matter  of  self-defense.  They  had  to  fight.  They  will  fight, 
and  I  will  help  them  to  fight  if  I  can.  Any  set  of  workmen  or  work- 
women in  this  country  who  want  help  in  protecting  their  interests 
or  advancing  their  rights,  I  shall,  so  long  as  life  remains  in  me,  try 
to  help  to  the  very  best  of  whatever  little  ability  I  may  have;  and 
whatever  that  may  involve,  too.  And  I  want  to  say  that  in  my  58 
years  of  life  I  have  been  a  law-abiding  citizen.  There  is  no  man  who 
can  ever  point  to  any  act  in  my  whole  life  that  reflects  to  my  dis- 
credit as  a  man  and  as  a  citizen.  I  want  to  assure  you  on  my  word 
of  honor  that  so  long  as  I  live  I  will  never  buy  a  Loewe  hat  or  s 
Bucks  stove  or  range  until  these  gentlemen  come  into  agreement  with 
organized  labor  and  grant  us  conditions  of  fairness.  Then  they  will 
get  our  support  and  help.  Until  then,  you  may  call  it  by  any  other 
name — boycott. or  no  boycott — ^but  I  won't  buy  your  hats  anyhow. 

The  Chairman.  Mr.  Low,  I  am  told  that  Mr.  Garretson,  who  is 
here  from  some  distance,  would  like  to  be  heard,  in  order  that  he  may 
leave. 

Mr.  Low.  Yes,  sir.  Mr.  Gompers,  you  know,  represents  the  Ameri- 
can Federation  of  Labor.  There  are  a  number  of  iniportant  organ- 
izations known  as  brotherhoods  which  have  to  do  witli  the  railroad 
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Systems  of  the  countir.    Mr.  Garretson  represents  one,  and  I  would 
like  to  have  you  hear  him  now. 

STATEMEITT  OF  THEODOBE  KAEBVKO,  OF  BALTIHOBE,  MD. 

Mr.  Chairman  and  gentlemen  of  the  committee,  mv  position  before 
you  is  a  modest  one.  1  am  not  the  representative  oi  labor,  I  am  not 
the  representative  of  any  business  organization.  I  am  not  en^ged 
in  busmess.  The  people  at  the  head  of  the  Civic  Federation  have 
been  rash  enough  tp  ask  me  to  address  them  from  time  to  time 
throughout  some  years,  under  the  impression  that  a  considerable 
study  of  public  questions  in  this  country  and  abroad  gave  the  opinion 
of  a  moderately  orderly  mind  some  value.  So  my  position  here  is  a 
detached  one,  which  relieves  me  from  the  charge  of  special  pleading. 

The  Chairman.  What  is  your  business,  Mr.  Marburg? 

Mr.  Masburg.  I  have  none,  sir. 

The  Chairman.  I  suppose  you  do  not  mean  by  that  that  you  have 
no  visible  means  of  support ;  but  have  you  any  profession  ? 

Mr.  Marburg.  The  term  "publicist,"  rather  erroneously  used  in 
this  country,  applies  to  me.  The  proper  use  of  that  word  is  a  man 
who  publishes  works  on  law.  That  is  not  my  profession.  It  is  the 
study  of  political  science  and  public  questions.  I  define  my  position 
because  I  feel  that  the  members  of  a  committee  always  want  to  know 
the  basis  on  which  one  appears  before  them. 

Now,  gentlemen,  the  prmciple  of  this  bill,  as  I  take  it,  is  one  of  regu- 
lation as  against  ruin.  Let  me  consider  what  I  mean  by  that  latter 
word.  What  is  the  condition  around  us  to-day  ?  We  find  a  number 
of  financial  institutions  ruined,  we  find  railroads  with  such  a  reduc- 
tion in  their  receipts  as  to  be  unable  to  make  needed  improvements — 
to  put  two  tracks  where  there  is  one ;  to  put  four  tracks  where  there 
are  two,  as  they  should  do  to-day;  to  multiply  their  cars;  to  improve 
terminal  facilities — ^to  abolish  g^rade  crossings  as  they  should  do 
everywhere,  and  use  electricity  in  passing  through  our  big  cities. 
We  find  industry  depressed ;  we  find  the  laboring  man  out  of  employ- 
ment, unable  to  feed  his  family.  Now,  that  condition  is  rather  pecu- 
liar to  this  country.  There  is  a  financial  strain  in  other  countries, 
but  this  condition  of  depression  and  of  actual  financial  crisis  is 
peculiar  to  us,  who  are  one  of  the  richest  countries  in  the  world,  both 
m  point  of  natural  resources  and  in  point  of  ability. 

What  is  the  explanation  ?  I  am  afraid  we  will  have  to  turn  to  our 
laws  for  it.  The  fine  upon  the  Standard  Oil  Company  was  a  serious 
element  in  bringing  this  about.  The  heads  of  those  hjjz  corporations 
have  frequently  been  charged  with  being  knaves.  Tnej  nave  not 
very  often  been  charged  with  being  fools.  Is  it  reasonable  to  suppose 
that  if  that  fine  had  oeen  a  fraction  of  what  it  was  and  the  court  nad 
indicated  what  the  maximum  fine  under  all  the  counts  might  have 
been,  had  indicated  its  power* to  ruin  the  company,  if  need  dCj  those 
men  would  not  have  ceased  violating  the  law,  if  they  were  violating 
the  law.  I  take  it  that  the  object  of  modem  law  is  remedial;  that 
it  is  to  correct  and  prevent  abuses.  It  is  not  retributive,  it  is  not 
revengeful.  And  that  fine,  being  largely  in  the  nature  of  revenge, 
was  one  of  the  big  elements  in  bringing  on  this  crisis. 

3974S 
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Mr.  Sterling.  I  have  heard  that  asseition  made  a  good  many 
times.  Would  you  give  us  your  views  about  how  that  is  connected 
with  the  panic  that  started  in  New  York  City  ? 

Mr.  Marburg.  If  you  will  permit  me,  I  will  state  the  other  cau^ 
first.  I  believe  the  other  item  to  be  the  mistaken  attitude  of  the  public, 
as  expressed  through  both  the  Federal  Government  and  the  State 
governments,  against  the  railroads.  What  we  needed  was  improve- 
ment of  service,  which  I  have  tried  to  define.  There  was  very  little 
reason  to  complain  of  s^ctual  charges.  The  misconduct  of  corpora- 
tions is  a  source  of  just  complaint,  out  the  question  of  excessive  rates 
was  not  a  serious  question  oef ore  the  public.  Now,  what  have  we 
done  ?  Instead  of  in  a  new  country  like  this  giving  railroads  a  good 
profit  and  insisting  upon  a  proper  use  of  the  profit — to  lay  two  tracks 
where  there  is  one  and  four  tracks  where  there  are  two,  give  us  good 
terminal  facilities,  and  plenty  of  rolling  stock — ^what  have  we  done? 
We  have  taken  away  tneir  profits  and  simply  postponed  remotely 
the  day  of  these  possible  improvements. 

Mr.  Alexander.  Are  you  speaking  now  of  the  real  physical  value 
or  of  the  bonds  and  stocks  value? 

Mr.  Marburg.  I  am  speaking  of  the  way  we  have  curtailed  the 
earning  power  of  the  railways,  which  prevents  the  railways  from 
making  use  of  profits  to  make  improvements,  and  disturbs  public 
confidence  to  such  an  extent  that  railways  are  unable  to  borrow  on 
new  securities,  which  they  otherwise  might  float  in  order  to  make 
improvements. 

The  Chairman.  What  particular  legislation  is  subject  to  the 
criticism  you  now  make? 

Mr.  Marburg.  I  want  to  connect,  incidentally,  this  bill  with  all 
this  later  on.  For  a  moment  I  will  ask  you  to  indulge  me  in  endeav- 
oring to  define  the  general  causes  of  our  present  condition.  I  take 
the  first  cause  of  that  to  be  the  law  which  gives  to  the  Interstate 
Commerce  Commission  the  power  actually  to  fix  rates.  I  believe  the 
sentiment  of  this  country  is  wholly  in  favor  of  controlling  the  con- 
duct of  corporations.  But  in  our  present  condition  in  a  country 
which  needs  so  much  further  development  the  railways,  to  my  mind, 
might  have  been  left  profitable,  speculatively,  if  you  will,  for  an- 
other generation.  It  is  a  question  of  public  expediency.  I  have  had 
recently  sent  to  me  a  table  of  the  market  price  and  the  dividends  of 
the  nine  leading  railways  of  England  through  a  period  of  ten  years.* 

What  do  they  show  ?  They  show  a  falling  off  of  about  30  per  cent 
of  the  market  price,  and  thev  show  a  corresponding  decline  m  divi- 
dends. What  IS  that  due  to?  It  is  due  to  the  action  of  a  body  with 
powers  exactly  like  those  conferred  upon  our  Interstate  Commerce 
Commission,  the  Board  of  Trade  of  England.  They  will  not  permit 
the  railways  to  earn  money.  When  the  power  to  nx  rates  is  in  the 
hands  of  a  small  body  of  men,  and  the  cry  comes  up  continuously 
from  all  over  the  country,  as  it  will,  for  lower  rates,  because  people, 
if  they  have  the  power  to  regulate  prices,  are  never  satisfied  and  will 
always  want  them  lower — if  the  plea  comes  continuously  to  a  small 
body  of  men,  they  are  of  unusual  fortitude  if  they  succeed  in  resist- 
ing it.  I  cite  the  case  of  England  because  the  board  of  trade  is  a 
body  of  practical  men  in  one  of  the  most  conservative  countries  of 

a  See  p.  81. 
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the  world,  and  if  that  has  been  the  result  m  England,  what  can  you 
look  for  from  the  powers  given  to  our  Interstate  Commerce  Com- 
mission amongst  a  people  whom  I  am  sorry  to  characterize  as  emo- 
tional  ? 

Now,  Mr.  Chairman,  I  want  to  say  that  the  action  of  the  Inter- 
state Commerce  Commission  under  its  power  has  been  very  conserva- 
tive during  the  past  year.  It  is  the  attack  of  the  States,  led  on  by 
the  Federal  example,  which  has  caused  the  ruin  of  so  many  of  the 
railways.  My  point  against  the  powers  given  to  the  Interstate 
Commerce  Commission  is  that  in  the  long  run  that  is  the  more  dan- 
gerous element  in  the  situation  to-day — not  the  attitude  of  the  States, 
because  that,  as  before,  may  be  only  a  wave  which  will  pass  away. 
We  saw  it  in  the  nineties,  when  it  ruined  a  great  proportion  of  the 
railways.  But  this  power  lodged  in  the  hands  of  a'  few  men  of  the 
Federal  Government,  with  demands  coming  from  Michigan,  from 
the  State  of  Washington,  from  Maine,  from  every  section  of  the 
country,  to  lower  the  rates,  is  a  menace. 

Mr.  Alexander.  Are  you  ready  to  answer  the  question  of  Mr. 
Littlefield  now  ? 

The  Chairman.  He  is  getting  around  to  that. 

Mr.  Marbttro.  My  answer  to  the  question  as  to  how  this  legisla- 
tion and  this  practice  of  the  Government  connects  itself  with  the 
depression  is  that  this  tremendous  fall  in  railway  values,  which,  if 
YOU  will  look  at  the  list  you  will  find  in  some  cases  is  a  quarter  of 
what  it  was — ^take  a  stock  like  the  Southern  Railway  preferred,  which 
could  not  be  classed  as  a  gilt-edge  security,  but  was  regarded  as  a 
safe  investment;  many  people  of  small  means  invested  in  it.  You 
have  that  railway  stock,  which  was  quoted  at  100  two  years  ago, 
quoted  at  25  withm  the  last  two  months.  Now,  I  sa^  that  undermines 
public  confidence.  The  railways  constitute  an  investment  which 
IS  scattered  throughout  the  people  of  the  United  States.  When  you 
add  to  that  such  a  startling  fine,  such  an  unnecessary  and  revengeful 
fine  as  that  upon  the  Standard  Oil  Company,  those  two  things  to- 
gether, to  my  mind,  are  one  of  the  ^reat  causes  of  the  panic.  • 

There  are  other  causes.  The  strain  upon  the  world's  money  by  our 
own  tremendous  enterprises  and  the  enterprise  of  the  rest  oi  the 
world — ^that  is  a  cause  for  which  there  is  no  remedy^  because  the  mo- 
ment we  try  to  invent  a  money  out  of  something  which  is  not  limited 
by  nature,  like  the  money  metal,  gold,  as  a  basis  of  the  world's  money, 
we  invite  trouble.  A  further  cause  of  the  crisis  was  the  lack  of 
elasticity  in  our  own  currency,  and  this  is  a  situation  which  I  hope 
the  Aldrich  bill  will  correct. 

The  Chairman.  You  are  in  favor  of  the  Aldrich  bill  ? 

Mr.  Marburg.  Yes,  sir. 

The  Chairman.  You  do  not  look  with  favor  on  Mr.  Fowler's 
proposition  ? 

Mr.  Marburg.  I  do  not.  So  long  as  you  ask  the  question,  the 
philosophy  of  that  problem  lies  in  the  tax.  If  that  tax  is  sufficient, 
two  things  will  happen:  The  currency  will  be  retired  in  orderly 
times,  so  that  you  will  have  an  element  of  elasticity  in  extraordinary 
times.  Secona,  if  the  tax  is  high,  then  this  currency  will  not  be 
isued  until  the  general  rate  of  interest  is  high ;   that  is,  until  gold 

is  drawn  to  the  country,  and  the  moment  that  rate  of  interest  de- 


68  HEARtNGtS  ON   HOUSE  BILL.  19746 — MAHBtTlU}. 

clines  the  currency  will  be  withdrawn,  so  that  you  will  not  interfere 
with  the  importations  of  gold.  In  other  word's,  nothing  but  a  high 
tax  is  going  to  prevent  expansion  and  unsound  monetary  legislation. 

Mr.  Alexander.  How  about  the  New  York  banks  getting  hold  of 
all  the  securities  required  as  the  basis  of  currency  issues  under  the 
Aldrichbill? 

Mr.  Maltby.  I  suggest  that  we  proceed  w^ith  the  hearing  on  the 
bill  under  consideration. 

Mr.  MARBrRG.  I  should  like  to  answer  that  question,  if  you  will 
permit  me.  To  my  mind  it  was  a  great  mistake  to  withdraw  the  rail- 
way bonds  from  securities  which  could  be  deposited  for  additional 
currency  under  the  Aldrich  bill.  If  the  people  wanted  to  continue 
this  crazy  policy  of  attack  upon  the  railways,  the  fact  of  including 
those  bonds  would  have  given  us  a  better  market  for  railway  bonds, 
which  would  have  meant  issuing  bonds  at  a  lower  rate  of  mterest; 
that  is,  lower  fixed  charges  on  railways,  and  lower  fixed  charges 
would  have  meant  either  the  possibility  of  cheapening  service  or  mak- 
ing improvements.  Therefore,  from  whatever  standpoint  you  look 
at  it,  whether  in  order  to  benefit  the  service  or  to  cheapen  the  service, 
there  would  be  every  advantage  in  including  railway  Donds.  To  my 
mind,  throwing  them  out  was  simply  an  example  of  giving  way  to 
this  inane  hostility  against  the  railways. 

Now,  Mr.  Chairman,  I  have  endeavored  to  show  that  the  causes  are 
manifold  that  have  brought  about  our  present  condition.  They  are 
not  all  attributable  to  the  Sherman  antitrust  law ;  but  this  Hepburn 
act  is  one  of  the  steps  in  the  way  of  remedy.  I  think  we  have  gen- 
erally accepted  the  position  that  the  proper  course  is  regulation  as 
against  ruin.  We  have  been  talking  a  lot  about  that.  Have  we  done 
a  single  thing  toward  it?  Now,  tnis  is,  gentlemen,  a  step  in  that 
direction. 

Mr.  Alexander.  You  have  not  answered  the  Chairman's  question 
that  you  said  you  would  do  when  you  had  concluded  your  postulate. 

Mr.  Marburg.  I  thought  I  had. 

Mr.  Alexander.  Name  the  action  of  Congress  which  has  led  to  the 
depreciation. 

The  Chairman.  The  question  was.  What  specific  act  of  legislation 
was  subject  to  the  criticism  he  was  then  making? 

Mr.  Malby.  He  said,  fixing  the  rates. 

Mr.  Marburg.  The  law  which  conferred  upon  the  Interstate  Com- 
merce Commission  the  power  to  actually  fix  rates.  I  desire  to  say 
that  the  action  of  that  body  has  been  most  conservative,  but  the  ex- 
ample given  by  the  Federal  Government  is  largely  responsible  for 
the  action  of  the  States. 

Mr.  Alexander.  Then  you  lay  it  on  the  States,  rather  than  on 
Congress  ? 

Mr.  Marburg.  I  lay  it  on  the  States,  largely  led  by  the  example 
of  the  Federal  Government. 

The  Chairman.  Well,  the  State  legislation  is  being  rapidly  de- 
clared unconstitutional,  as  rapidly  as  they  come  to  it,  so  that  will 
be  righted  in  time. 

Mr.  Marburg.  Now,  Mr.  Chairman,  this  bill  provides  for  the  cor- 
rection of  some  of  the  evils.  It  provides  two  things.  It  provides 
for  a  modification  of  the  law  of  1887,  the  interstate  commerce  law, 
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SO  that  the  railways  may  be  allowed  to  make  reasonable  agreements. 
I  was  told  by  the  manager  of  one  of  our  lai^est  railroads  the  other 
day  that  the  big  railroads  did  not  want  to  pool.  That  it  was  only 
of  advantage  to  the  little  railways  in  dividing  up  business. 

The  Chairman.  What  are  the  railroads  that  do  not  want  it  ? 

Mr.  Marburg.  The  big  railroads^ 

The  Chairman.  What  are  the  names? 

Mr.  Marburg.  This  was  a  private  conversation. 

The  Chairman.  I  do  not  think  I  would  use  a  private  conversation 
to  influence  the  committee  without  giving  us  the  benefit  of  the  gentle- 
man's name. 

Mr.  Marburg;.  I  am  sure  be  would  not  object  to  the  use  of  that 
informaticHi,  pro\'ided  I  did  not  give  names.  A<  to  that  you  must 
accept  the  honesty  of  my  statement.    That  is  all. 

Mr.  Alexander.  Would  you  be  in  favor  of  the  abolition  of  the 
rate  law? 

Mr.  Marburg.  Xo:  because  I  believe  absolutely  in  very  stringent 
control  of  all  public  services,  but  not  at  present  in  actually  fixing 
rates. 

.  The  Chairman.  Your  idea  is,  that  we  have  the  right  antidote  for 
the  pain,  but  that  the  medicine  was  applied  at  the  wrong  timef 

)lr.  ^Iarburg.  Certainly:  I  would  not  denv  the  ri«;ht  of  the  state 
to  control  the  charges  of  all  puUic  service  utilitiess. 

The  Chairman.  But  it  was  applied  at  the  wrong  time '{ 

Mr.  Marburg.  A  generation  or  so  too  soon.  ft  Ls  a  question  of 
expediency  again,  sir. 

Mr.  Alexander.  There  was  no  panic  threatened  nor  any  depres- 
simi  in  business  at  the  time  Congress  acted  on  the  rate  legislatioa.  was 
there? 

Mr.  !Marbubg.  No.  The  impression  amon^r  thinking  men  wa<9  that 
that  woidd  bring  about  a  depreciation  of  railway  .securities  fltd  we 
have  seen  what  has  happened. 

The  Chairman.  Of  course  the  lessrm  to  Ije  drawn  fmni  that  Ls  to 
be  extremely  conservative  about  changin^r  existing  law.  is  it  not  i 

Mr.  Marburg.  I  cited  that  case 

The  Chairman.  But  that  is  a  fair  inferen^  fr'^m  yiiur  sugrgesti^io* 

Mr.  ^lARBinHS.  I  should  take  that  as  a  truism,  sir. 

The  Chairman.  Yes:  that  is  a  maxim. 

Mr.  Marburg.  This  present  bill  modifies  one  other  law.  That  is 
the  law  of  1890,  known  as  the  Sherman  antitm^i^t  law.  and  it  modifies 
it  in  very  important  respects.  It  exempts  from  the  operation  of  the 
law.  in  so  far  as  any  prooeedingi?  by  the  United  States  shali  lie.  rem* 
sonable  combination,  strikes,  and  l<»ekouts.  A:rain.  it  prrivides  thai 
»ny  person  who  shall  be  injured  by  an  act  a>n;^Tiff  nnder  the  prr>hi- 
bition  of  the  Sherman  law  diall  recover  .simple  damages  in'-tead  of 
threefold  dsmages. 

Mr.  Davenport  this  momin?  maintained  that  there  waj»  diy;nmi- 
nation  and  injnstioe  there.  I  should  like  u>  xmAux  out  to  vom  gentle- 
men that  that  section  modifies  a  secnion  of  t}je  origriaal  act.  that  it 
in  no  way  changes  the  standing  of  the  indiTidual  or  of  the  coqwra- 
tion — that  it  simply  rednoes  the  damage. 

Mr.  Datenfobt.  That  was  ppecifely  iny  p<^iijt — tiiat  ^>  far  ai?  the 
indiridnal  was  ooneemed.  a$  we  oould  gather  from  the  nature  of  the 
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act,  it  would  not  modify  the  original  Sherman  antitrust  law.  As 
to  reasonable  restraint  o^  trade,  that  was  to  be  forbidden  by  this  act 
in  case  it  injured  any  individuals. 

Mr.  Marburg.  I  maintain,  Mr.  Chairman,  this  is  not  injustice,  be- 
cause the  act  provides  that  "  any  person  who  shall  be  injured  in  his 
business  or  property  by  any  other  person  or  corporation  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  this  act  may  sue 
therefor  in  anv  circuit  court  of  the  United  States  in  the  district  in 
which  the  defendant  resides  or  is  found,  without  respect  to  the 
umount  in  controversy,  and  shall  recover  the  damages  oy  him  sus- 
tained and  the  costs  oi  suit,  including  a  reasonable  attorney's  fee." 

If  he  is  injured,  the  combination  is  likely  to  be  unreasonable ;  and 
therefore  there  is  no  reason  for  bringing  the  rights  of  the  individual 
under  the  clause  which  provides  exemption  for  reasonable  combina- 
tion. The  cases  will  be  very  rare  in  which  a  man  is  likely  to  be  in- 
jured so  as  to  show  damages  under  reasonable  combination  to  the  sat- 
isfaction of  a  judge  or  jury. 

Now,  gentlemen,  the  important  provision  of  this  act  is  that  which 

Erovides  registration.  We  are  getting  down  now  to  what  we  have 
een  talking  about  for  some  years.  This  act  prescribes  registratioa 
as  a  condition  precedent  to  the  enjoyment  of  the  benefits  of  the  pres- 
ent bill.  This,  to  my  mind,  is  the  most  valuable  feature  of  this  meas- 
ure. It  prescribes  that  the  corporation  in  its  application  must  set 
forth — I  am  quoting  from  the  language  of  the  bill — "  such  informa- 
tion concerning  the  organization  of  such  corporation  or  association, 
its  financial  conditions,  its  contracts,  and  its  corporate  proceedings, 
as  may  be  prescribed  by  general  regulations  from  time  to  time  to  oe 
made  by  the  President  pursuant  to  this  act."  And  in  a  later  section 
it  states  that  the  President  shall  prescribe  what  information  there- 
after shall  be  furnished  by  such  corporations  and  associations  so 
rerist^red. 

The  Chairman.  I  would  like  to  inquire  whether  it  is  your  opinion 
that  any  action  can  be  required  which  does  not  relate  to  interstate 
commerce.  This  bill  I  presume  proceeds  entirelj'  under  the  commerce 
clause.  Now,  you  have  investigated  these  questions  to  some  extent. 
In  your  opinion  can  any  action  be  required  that  does  not  relate  to  in- 
terstate commerce  ? 

Mr.  Marburg.  I  am  afraid  I  am  not  sufficientlj^  a  lawj^er  to  answer 
that  question,  because  it  might  relate  indirectly. 

The  Chairman.  Did  the  court  hold  in  the  Knight  case  that  w^as  not 
sufficient  ? 

Mr.  Marburg.  I  take  it,  Mr.  Chairman,  that  will  hardly  be  a  prac- 
tical question,  for  this  reason,  that  this  law  is  dealing  with  corpora- 
tions doing  interstate  business. 

The  Chairman.  Yes. 

Mr.  Marburg.  I  know  the  Knight  case.  Manufacturing  is  not  in- 
terstate commerce,  but  this  corporation  is  supposed  to  fe  shipping 
its  wares  elsewhere,  and  it  is  very  difficult  to  say  which  act  specific- 
ally is  interstate  commerce  and  which  is  not. 

The  Chairman.  That  is  an  inherent  difficulty  in  the  subject- 
matter  ? 

Mr.  Marburg.  Yes. 

The  Chairman.  Is  it  not  incumbent  upon  us  who  have  the  respon- 
sibility of  recommending  legislation  upon  this  subject  to  have  at  least 
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some  idea  of  the  character  of  the  information  to  be  disclosed  in  order 
that  we  may  judge  of  the  utility  of  the  information  ?  Of  course  if 
the  information  is  not  to  be  of  any  utility  for  any  public  purpose,  it 
is  hardly  justified  to  require  it  to  be  filed,  and  witnout  ascertaining 
the  information  required  to  be  filed  how  can  we  require  it? 

Mr.  Low.  May  I  answer  that  question  ? 

The  Chairman.  Just  as  vou  liKe. 

Mr  haw.  In  one  of  the  drafts  of  the  bill  it  was  proposed  to  insert 
the  exact  (questions  which  could  be  asked,  but  that  meant  a  long  and 
intricate  bill,  and  in  that  shape  when  we  brought  the  bill  to  your 
notice  and  tried  to  secure  its  passage  through  Congress  there  would 
be  all  sorts  of  questions  that  would  oe  suggested,  and  it  seemed  to  be 
wiser  to  embody  the  plan  actually  embodied  here  and  give  the  Presi- 
dent power  to  make  general  regulations,  because  that  is  a  well-known 
system  of  legislation.  I  think  the  entire  civil-service  system  is  based 
on  such  a  clause,  and  I  think  the  immigration  service  rests  on  such 
a  clause,  and  I  think  the  President  will  have  to  be  trusted  under 
this  bill  to  keep  his  questions  within  the  law. 

The  Chairman.  Is  it  not  important  for  us  to  at  least  have  some 
comprehension  of  the  kind  of  information  that  even  the  President 
himself  can  require  to  be  disclosed  in  order  that  we  may  be  able  to 
jud^  as  to  whether  or  not  the  information  is  going  to  be  of  public 
utility?    Of  course  it  is  a  difficult  proposition. 

Mr.  Marburg.  Possibly  this  would  throw  light  on  the  subject: 
On  page  2,  lines  8,  9, 10,  and  11,  it  says  corporations  shall  file  *'  a  writ- 
ten statement  setting  forth  such  information  concerning  the  organiza- 
tion of  such  corporation  or  association,  its  financial  conditions,  its 
contracts,  and  its  corporate  proceedings,"  etc.  I  hope  that  the  word 
*'  contract "  may  be  extended  to  contracts  with  labor  so  as  to  permit 
of  compulsory  investigation.  We  will  get  wholesale  benefit  from 
this  law  if  such  a  liberal  interpretation  can  be  placed  upon  it,  or  if 
there  were  some  specific  amendment  to  the  act  so  as  to  permit  it. 

The  Chairman.  WTiy  don't  the  language  "  its  contracts  "  include 
contracts  of  labor? 

Mr.  Marburg.  I  would  like  to  see  such  an  interpretation  placed 
upon  it. 

Mr.  Low.  I  understand  the  President  can  ask  for  such  information 
as  is  indicated  in  that  part  of  the  bill. 

The  Chairman.  Your  idea  would  be  those  are  things  part  of 
interstate  commerce  and  therefore  properly  inquired  into  f 

Mr.  Low.  Yes,  sir.  This  is  the  inrormation  that  I  think  people 
are  entitled  to  know,  about  organizations  that  do  interstate  commerce 
and  appeal  to  the  public  for  their  support. 

Mr.  Marburg.  This  seems  to  bring  about  a  great  many  benefits 
in  a  negative  way.  That  is,  it  suspends  the  operation  of  the  Sher- 
man law  for  corporations  who  will  conform  to  the  regulations  to  be 
laid  down  by  the  President.  Under  this  clause  here  he  can  investi- 
gate the  organization  of  such  corporations — ^that  is  to  say,  whether 
It  is  one  corporation  or  whether  it  is  a  combination.  He  can  in- 
vestigate its  financial  condition,  so  as  to  protect  the  public  from 
losses. 

Mr.  AuiixANDER.  Right  there  maj^  I  ask  a  question,  not  particularly 
germane,  but  one  I  would  like  to  have  you  answer?  Suppose  you  as 
the  head  of  a  corporation  should  file  a  statement  and  it  should  be  pro- 
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nounced  by  the  Commissioner  of  Corporations  unreasonable.  There 
is  no  pool.  Now,  suppose  you  as  head  of  that  corporation  make 
another  contract  which  might  be  doubly  unreasonable  and  you  go 
ahead  and  do  business  under  it.  Would  you  not  be  getting  a  reputa- 
tion of  being  very  fair?  Or  suppose  you  had  filed  one  pronounced 
reasonable,  and  then  immediately  after  the  one  you  filed  that  was  de- 
cided upon,  you  enter  into  another  contract  which  is  unreasonable 
and  which  you  do  not  file.  Would  you  not  get  the  reputation  of 
reasonable,  and  then,  immediately  after  the  one  you  filed  that  was  de- 
doing  a  fair  business,  and  at  the  same  time  be  doing  an  unreasonable 
business?  Do  you  think  this  will  protect  that?  Of  course,  they 
would  then  have  to  come  in  and  bring  suit  as  now  under  the  antitrust 
law. 

Mr.  Marburg.  My  answer  to  that  would  be  twofold.  I  think  you 
have  placed  your  finger  upon  a  weakness  an  this  bill  when  you  call 
attention  to  the  lack  of  provision  for  appeal  to  the  court.  That  pro- 
vision is  made  in  a  later  section  where  it  concerns  taking  away  the 
privilege  of  a  corporation  that  has  already  been  registered.  You 
find  that  they  can  appeal  to  the  supreme  court  of  the  District  of 
Columbia. 

Mr.  Alexander.  That  is  on  page  3,  line  8. 

Mr.  Marburg.  I  think  if  the  same  provision  were  added  in  the  later 
section  so  as  to  permit  the  same  appeal  when  a  specific  contract  is 
filed,  I  think,  with  you,  that  would  be  a  benefit. 

The  Chairman.  Have  you  ever  thought  about  the  legal  proposition 
or  propriety  of  appealing  from  the  executive  to  the  judiciary? 

Mr.  Marburg.  I  know  it  is  against  the  principle  of  the  courts  if 
left  to  the  discretion  of  the  court;  but  in  this  case  it  would  be  spe- 
cifically provided  by  law. 

The  Chairman.  But  can  Congress  constitutionally  provide  that 
the  judiciary  can  review  the  action  of  the  executive  branch? 

Mr.  Low.  I  do  not  think  they  can,  and  I  so  stated  this  morning; 
I  think  that  is  a  feature  of  the  bill  that  will  have  to  be  taken  into 
consideration. 

The  Chairman.  I  agree  with  you  on  that  proposition. 

Mr.  Marburg.  Can  they  not  constitutionally  provide  when  a  par- 
ticular contract  has  been  declared  unreasonable  that  the  matter  can 
be  tried ;  instead  of  making  the  decision  of  an  executive  officer  final, 
make  it  only  preliminary? 

The  Chairman.  Then  you  do  not  accomplish  much  by  the  decision. 

Mr.  Marburg.  I  want  to  say  on  that  subject  that  if  this  position 
of  appeal  to  the  supreme  court  of  the  District  of  Columbia  is  well 
taken  in  the  clause  which  provides  for  this  appeal  where  the  license 
of  the  corporation  is  withdrawn,  surely  it  is  legitimate  to  put  it  in 
the  later  clause. 

The  Chairman.  Of  course  it  is  as  patent  to  put  it  in  one  place  as 
in  another. 

Mr.  Marburg.  I  should  like  to  answer  the  second  part  of  the  gen- 
tlemen's question.  His  hypothetical  case  was  that  of  a  corporation 
making  a  reasonable  contract,  which  contract  is  passed  upon  by  this 
Bureau  of  Corporations,  and  immediately  thereafter  proceeding  to 
make  an  unreasonable  contract.  Now,  nothing  will  prevent  a  cor- 
poration from  making  a  reasonable  contract  and  thereafter  making 
an  unreasonable  contract  except  the  vigilance  of  the  Bureau  of  Cor- 
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S rations.  It  must  be  depended  on  to  see  that  the  law  is  observed, 
the  President  has  power  to  investi^te  the  corporate  proceedings 
of  corporations,  how  far  does  it  go?  if  that  would  extend  to  prac- 
tices, it  would  give  just  the  power  that  some  of  us  have  been  pleading 
for  for  ten  years — ^that  is,  the  power  to  prevent  the  biff  corporation 
bom  using  the  reduction  of  price  to  club  the  life  out  or  its  competi- 
t(Mr.  If  that  practice  could  be  investi^ted,  investigation  would  cor- 
rect it.  We  see  how  Garfield^s  investigation  of  railroad  rates  acted, 
how  his  mere  pronouncement  of  the  rates  as  unjust  operated  to  cor- 
rect those  rates. 

The  Chaibman.  Garfield's  investigation  of  railroad  rates — I  do  not 
remember  that  he  ever  made  such  an  investigation.  Do  you  mean 
Garfield? 

Mr.  Mabbubg.  I  mean  Garfield's  investigation — possibly  in  connec- 
tion with  the  beef  trust  in  Chicago.  My  memory  may  be  at  fault  as 
to  the  case.  But  I  will  broaden  the  statement  and  say  that  investiga- 
tions into  illegal  and  unjust  practices  not  only  serve  to  correct  the 
illegal  practices  but  the  unjust  practices  as  well,  and  that  without 
resort  to  proceedings  in  a  court  of  law  or  even  in  a  court  of  arbitra- 
tion.   That  is  the  result  of  publicity. 

The  Chaibmax.  They  had  a  very  extensive  investigation  of  the 
beef  trust. 

Mr.  Mabbubo.  That  is  what  I  have  been  referring  to. 

The  Chaibmax.  Is  it  your  recollection  that  after  that  investigation 
the  prices  of  beef  went  down  or  up  ?     My  recollection  is  they  went  up. 

Mr.  Mabbubg.  I  can  not  answer  that  question.  My  point  is  that 
investigation  resulting  in  publicity  results  in  a  correction  of  abuses 
without  resorting  to  the  courts  or  to  arbitration.  If  it  is  a  question 
of  labor  disputes  a  mere  compulsory  investigation  tends  to  correct  the 
evil.  It  seems  to  me  the  power  of  the  President  could  be  wisely  ex- 
tended under  this  act  to  an  investigation  of  the  methods  of  industrial 
corporations.  I  am  not  sufficiently  of  a  lawyer  to  say  whether  it  would 
come  under  this  term  "  corporate  proceedings." 

The  Chaibmax.  Do  you  think  we  could  investigate  the  methods  of 
corporate  organizations  except  so  far  as  they  related  to  interstate  com- 
merce? Do  you  think  we  could  confer  the  power  on  anybody  to  in- 
vestigate the  methods  of  corporations  engaged  in  interstate  commerce 
so  far  as  they  related  to  State  transactions  ? 

Mr.  Mabbubg.  The  investigation  J  have  in  mind  relates  only  to  in- 
terstate. 

The  Chaibmax.  Yes,  I  see;  you  would  confine  it  to  that. 

Mr.  ^Iabbubg.  But  State  lines  have  been  broken  down  by  the  tele- 
phone, the  telegraph,  and  the  railroad,  and  there  are  very  few  big  in- 
dustries existing  to-day  whose  operations  are  strictly  confined  to  State 
limits.  The  problems  of  to-day  are  problems  of  interstate  commerce. 
If  the  investigation  could  be  extended  to  unfair  methods  we  could 
open  the  door  to  potential  competition.  Then  potential  competition 
^ould  become  real  competition,  and  only  two  forms  of  objectionable 
monopoly  remain.  Monopoly  based  on  control  of  raw  miiterial,  for 
which  at  present  I  see  no  remedy,  a  most  difficult  problem ;  the  other, 
monopoly  that  comes  from  Government  favor  such  as  a  patent  or  fran- 
chise, A  third  form  of  monopoly,  the  monopoly  of  excellence,  based 
on  lower  prices  or  superior  quality  of  product,  can  not  be  regarded  as 
objectionable  monopoly. 
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The  Chairman.  What  kind  of  corporations  are  pressing  for  this 
legislation — large  or  small  ones? 

Mr.  Marburg.  We  had  a  conference.  Mr.  Chairman,  in  Chicago  in 
October.  Mr.  Nicholas  Murray  Butler  sounded  the  note  of  attack 
upon  the  Sherman  antitrust  law,  as  a  law,  which  was  seriously  ham- 
pering— ^to  put  it  mildly — American  industries.  That  note  was 
echoed  by  nearly  all  the  important  speakers  at  that  conference,  and  by 
Mr.  IjOw  himseif.  To  me  it  came  as  a  revelation.  I  had  no  idea  there 
was  such  widespread  opinion  upon  this  subject.  But  I  take  it  that  the 
gentlemen  who  were  at  that  conference  will  agree  with  me  that  it  was 
a  dominant  note  of  that  conference.  So  I  am  answering  your  question 
by  saving  that  the  business  sense  of  this  country  is  in  favor  of  the 
modification  of  the  Sherman  antitrust  law. 

The  Chairman.  That  does  not  quite  answer  the  question.  You 
may  not  be  in  possession  of  information  that  enables  you  to  answer  it. 
I  admit  this  to  be  true  that  you  speak  of,  that  gentlemen  gathered  to- 
other and  reached  this  conclusion ;  but  my  question  to  you  is  if  you 

low  of  the  kind  of  corporations  in  this  country  that  are  pressing  for 
this  modification  of  the  Sherman  antitrust  law — ^small  ones  or  large 
ones.    It  may  be  that  you  do  not  know  that  any  of  them  are. 

Mr.  Marburg.  I  should  say  both  the  big  ones,  as  represented  indi- 
vidually and  through  associations,  and  little  ones  as  represented 
here  through  associations,  such  as  Mr.  Sheflin  and  Mr.  Small 

The  Chairman.  Those  are  not  corporations  at  all,  because  a  great 
manv  of  those  people  are  engaged  in  individual  business.  Those  are 
retail  druggists. 

Mr.  Marburg.  That  is  the  character  of  the  associations  which  rep- 
resented small  corporations  I  have  in  mind.  I  would  say  that  the 
organizations  represented  at  Chicago  included  boards  of  trade,  labor 
organizations,  and  biff  and  little  corporations. 

The  Chairman.  Dia  anj'  of  those  people  at  that  conference  under- 
take to  present  the  views  of  anv  corporation,  large  or  small;  if  so, 
what? 

Mr.  Marburg.  No  particular  company.  The  views  came  from  in- 
dividuals. The  individuals  in  many  cases  came  from  corporations, 
and  the  furniture  dealers,  the  lumbermen,  and  the  druggists  all  made 
this  plea  which  Mr.  Sheflin  made  this  morning  for  the  power  to  regu- 
late Dy  contract  with  their  customers  the  price  of  their  commodities. 
I  want  to  say  on  that,  that  is  a  power  which  many  of  us  are  not  at 
all  in  sympathy  with ;  to  my  mind  it  is  a  dangerous  power. 

The  Chairman.  Personally  you  do  not  think  we  ought  to  give  them 
that  from  your  standpoint? 

Mr.  Marburg.  No,  sir;  for  the  reason  that  yoii  never  know — it  is 
impossible  to  place  a  limit. 

The  Chairman.  You  don't  know  what  they  will  do  with  it. 

Mr.  Marburg.  But  I  want  to  sav  this  in  connection  with  this  bill, 
that  that  opinion  in  no  ways  modifies  my  support  of  this  bill,  and 
why?  Because  this  simply  provides  that  the  Commissioner  of  Cor- 
porations shall  exempt  reasonable  combinations  from  the  operation 
of  this  law,  and  it  depends  upon  him  to  decide  whether  it  is  a  reason- 
able combination  or  not.  To  my  mind  the  druggists  combination 
was  an  unreasonable  combination,  and  therefore  Mr.  Sheflin's  plea 
would  still  be  a  vain  plea  in  case  this  bill  passes. 
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The  Chairman.  You  have  no  idea  of  what  he  would  call  reasonable 
or  unreasonable  combination  ? 

Mr.  Marburg.  That  point  was  raised  this  morning.  To  my  mind 
it  presents  no  great  difficulty,  because  when  it  goes  to  the  Commis- 
sioner of  Corporations  the  reasonableness  of  a  combination  will  be 
decided  by  specific  facts — the  acts  of  the  corporation,  the  behavior 
of  the  organization  toward  its  customers ;  wnether .  there  was  dis- 
crimination;  as  to  the  question  of  prices;  whether  it  is  enjoying  a 
monopoly  and  abusing  that  power  of  monopoly.  All  those  things 
will  determine  the  reasonableness  of  the  corporation.  That  term 
"  reasonable,"  I  take  it,  is  a  very  common  term  m  statute  law,  because 
of  the  complexity  of  economic  affairs  and  human  affairs  in  general. 
If  you  tried  to  define  every  law  specifically  the  net  result  will  be 
injustice;  there  is  something  to  be  left  to  the  discretion  of  the  judge. 

Mr.  Sterling.  In  speaking  of  persons  present  at  that  conference 
you  named  some  trades  represented  there.  Were,  there  any  repre- 
sentatives of  large  manufacturing  industries,  like  the  Steel  Company 
and  the  Standard  Oil — any  representatives  of  such  companies  ? 

Mr.  Low.  May  I  ask  for  the  privilege  of  filing  a  list  of  those  who 
were  there  with  the  committee?  T  haven't  it  with  me.  I  do  not 
think  any  representatives  of  the  corporations  named  were  there. 

Mr.  Sterling.  Were  there  any  representatives  of  railroad  com- 
panies? 

Mr.  Low.  Yes,  sir;  some. 

Mr.  Sterling.  Any  representatives  of  labor  organizations? 

Mr.  Low.  Yes,  sir.  I  think  that  that  convention  at  Chicago  rep- 
resented really  a  cross-section  of  American  public  opinion.  It  was 
attended  by  delegates  appointed  by  the  governors  of  lorty-two  States 
in  the  Union. 

Mr.  Sterling.  Any  representatives  of  agriculturists  there? 

Mr.  Low.  Yes,  sir. 

Mr.  Sterling.  Anv  grain  dealers? 

Mr.  Low.  General  Batchelder  was  there — men  of  all  sorts.  I 
think  the  unanimity  of  opinion  as  to  the  need  for  some  amendment 
to  the  Sherman  antitrust  law  was  exceedingly  impressive.  That  was 
expressed  again  and  again;  there  was  absolutely  no  difference -of 
opmion  about  it  among  the  people  there. 

The  Chairman.  Was  there  any  unanimity  as  to  what  the  amend- 
ment should  be — ^what  were  the  needs  of  the  hour? 

Mr.  Low.  Onlv  of  the  most  general  kind.  Whether  anj  consid- 
erable number  or  those  would  be  in  favor  of  this  bill  there  is  no  way 
of  answering.  The  bill  has  received  a  great  deal  of  thought  and  has 
been  gone  over  and  over  again  very  carefully.  If  we  had  the  time  we 
could  find  out  whether  they  are  in  favor  of  it.  I  suppose  that  is  one  of 
the  reasons  for  the  hearing — ^to  find  out.  So  far  as  concerns  the  fact 
that  some  amendment  was  needed  to  the  Sherman  antitrust  law  the 
pnanimity  of  opinion  there  in  favor  of  that  proposition  was  exceed- 
inriy  impressive. 

The  Chairman.  I  thought  a  month  or  two  months  a^o  there  was 
»  general  sentiment  everywhere  that  there  ought  to  be  some  financial 
legislation,  but  my  observation  since  then  is  that  hardly  any  two 
men  or  two  banks  or  two  associations  had  been  able  to  agree  yet  as 
to  what  ought  to  be  done. 
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Mr.  Low.  That  is  not  to  say  that  nothing  should  be  done;  it  merely 
shows  a  very  difficult  question,  and  I  dare  say  you  will  find  this  one 
one  of  the  same  sort.  This  bill,  as  I  have  said,  has  at  least  the 
merit  of  being  a  constructive  proposition.  If  anything  better  can  be 
offered,  we  are  perfectly  open  minded. 

Mr.  Marburg.  My  only  excuse  for  saying  what  I  am  about  to  say, 
after  Mr.  Gomperss  elaborate  statement,  is  that  just  because  I  am 
detached  and  not  representing  labor  this  may  come  as  a  more  im- 
partial plea  than  the  special  pleading  of  a  representative  of  labor. 
It  relates  to  this  labor  clause  in  the  billT    It  says : 

Nothing  In  said  act  approved  July  2,  1890,  or  iu  this  act  Is  intended,  nor 
shall  any  provision  thereof  hereafter  be  enforced,  so  as  to  interfere  with  or  to 
restrict  any  right  of  employees  to  strilie  for  any  eaiise  or  to  combine  or  to  eon- 
tract  with  each  other  or  with  employers  for  the  purpose  of  peaceably  obtain- 
ing from  employers  satisfactory  terms  for  their  labor  or  satisfactory  condi- 
tions of  employment. 

Now,  what  does  that  mean?  It  means  that  this  modification 
relates  only  to  the  Sherman  antitrust  law ;  that  it  in  no  way  extends 
or  limits  the  rights  of  labor  under  the  common  law  nor  any  other 
statute  law,  whether  Federal  or  State. 

The  Chairman.  That  we  could  not  do  if  we  tried  to. 

Mr.  Marburg.  It  means  that  they  are  to  be  permitted  to  combine 
and  strike  or  permitted  to  combine  and  form  traae  agreements.  Now, 
economist  are  a  unit  in  feeling  that  the  trade  agreement  is  the  most 
powerful  single  instrument  for  peace  in  the  industrial  world.  It  an- 
ticipates the  trouble.  There  should  certainly  be  nothing  in  the  law 
to  prohibit  the  trade  agreement.  We  do  not  say  that  the  present  law 
prohibits  tradge  agreements  or  prohibits  the  strike,  but  we  see  in  this 
actual  indictment  of  laboring  men  for  striking  the  probability  that 
it  does. 

The  Chairman.  Are  you  in  favor  of  authorizing  an  interstate  boy- 
cott ? 

Mr.  Marburg.  No,  sir ;  I  am  not  in  favor  of  an  interstate  boycott  or 
any  other  kind  of  boycott.  I  think  the  boycott  is  seriously  unjust.  I 
advocate  the  strike  as  an  extreme  measure,  because  without  it  the  labor 
unions  would  go  to  pieces,  and  with  all  of  the  very  ^ave  abuses  of 
wKich  the  labor  union  has  been  guilty,  their  net  result  is  a  tremendous 
gain  for  civilization,  because  those  men  have  brought  about  a  great 
reduction  of  hours  and  a  great  increase  of  wages. 

Mr.  Davenport.  I  want  to  ask  Mr.  Marburg  a  couple  of  questions. 
I  listened  with  a  great  deal  of  interest  to  your  exposition  of  what  you 
hoped  to  accomplish  by  this  bill  in  regard  to  railroad  pooling  arrange- 
ments, and  you  hope  to  accomplish  it  by  the  insertion  of  the  word 
"  unreasonable,"  permitting  reasonable  pooling  arrangements.  Now, 
are  you  aware  that  the  Supreme  Court  of  the  United  States  has  de- 
cided that  every  such  arrangement,  every  a^eement  between  public- 
utility  corporations  looking  toward  a  restriction  of  competition,  is 
per  se  unreasonable?  Were  you  aware  of  that  fact?  That  every  con- 
ceivable arrangement  looking  toward  a  restriction  of  competition  be- 
tween public-service  corporations  is  per  se  unreasonable. 

Mr.  Marburg.  I  will  have  to  consult  the  language  of  the  bill. 

The  Chairman.  It  is  not  in  the  bill;  it  is  independent  of  the  bill. 

Mr.  Marburg.  'What  is  the  citation? 
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Mr.  Davbnport.  In  the  Trans-Missouri  Traffic  Association  case,  the 
opinion  there  cited  by  a  majority  of  the  court.  Another  thing:  You 
want  to  cut  out  this  evil  of  one  great  corporation  clubbing  another 
out  of  existence  by  excessive  competition.  Are  you  aware  that  the 
use  of  the  word  "  unreasonable  "  would  not  prohibit  any  such  thinff 
as  that:  that  the  House  of  Lords  has  held  that  precisely  that  kind 
of  conduct — the  effort  of  a  company  to  drive  a  competitor  out  of 
business  for  the  purpose  of  getting  control  of  the  business  and 
dictating  prices — is  not  an  unreasonable  or  unlawful  proceeding  at 
common  law?  I  am  speaking  of  the  word  exclusively  in  the  sense  in 
which  it  has  been  considered  C)y  the  courts.  Of  course  if  you  import 
into  this  act  a  word  which  has  had  an  interpretation  by  the  courts, 
you  import  that  interpretation. 

Mr.  Low.  That  is  excluded. 

Mr.  Davenport.  I  would  refer  Mr.  Low  to  the  Mogul  Steamship 
case  (Appeal  Cases,  18W),  and  in  support  of  our  proposition  I  would 
refer  the  committee  to  the  case  of  the  majority  opinion  in  the  Trans- 
Missouri  Traffic  Association,  and  I  would  ask  Mr.  Marburg  whether 
or  not  it  is  a  fact  that  the  opinion  of  the  gentlemen  who  drew  this 
bill  was  that  any  such  arrangements  as  are  contemplated  by  you 
would  be  covered  by  it  ?  We  have  not  been  favored  with  the  public 
argument  and  discussion  of  these  legal  questions  by  the  gentlemen 
who  drew  this  bill. 

The  Chairman.  As  I  understand  it,  the  attorneys  are  to  come  along 
later. 

Mr.  Davenport.  Before  or  after  the  opponents? 

The  Chairman.  Before,  if  you  want  to  be  heard  after. 

Mr.  Marbitro.  In  answer  to  the  question  of  the  gentleman,  I  would 
J^ay  that  in  my  opinion  the  big  industrial  corporations  ought  to  come 
under  the  same  rule  as  the  public-service  corporations;  that  they 
ought  to  be  required  to  sell  at  one  price — that  is,  with  the  view  of 
preventing  them  from  killing  incipient  competition.  The  bill  does 
not  provide  for  that,  but  it  provides  for  publicity.  And,  to  my  mind, 
if  the  Bureau  of  Corporations  brings  out  the  fact  that  the  steel  cor- 
poration is  selling  steel  at  one  price  per  ton  to  one  customer  and 
another  price  per  ton  to  another  customer,  that  that  publicity  will 
tend  to  correct  the  discrimination. 

The  Chairman.  We  will  suspend  now  and  take  a  recess  until  Mon- 
day morning  at  10.30  o'clock. . 

Thereupon,  at  5.10  o'clock  p.  m.,  the  committee  adjourned,  to  meet 
Monday,  April  6, 1908,  at  10.30  o'clock  a.  m. 


Subcommittee  No.  3,  Committee  on  the  Judiciary, 

House  of  Representatives, 
WashtTigton^  D.  C,  Monday^  April  6, 1908. 

The  subcommittee  met  at  10.30  o'clock  a.  m. 

Present:  Representative  Littlefield,  chairman  of  the  subcommittee. 

Present,  also,  a  number  of  members  of  the  full  conmiittee,  and 
°^^^y  gentlemen  interested  in  the  subject  under  consideration  by  the 
subconmiittee. 

The  Chairman.  It  is  half  past  10,  and  there  is  just  one  mem- 
ber of  the  subcommittee  here.    I  shall  not  request  you  to  go  on,  Mr. 
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Low,  unless  you  like,  until  the  other  members  are  here,  but  I  want  to 
call  attention  to  the  fact  that  I  am  here  and  you  are  here. 

Mr.  Low.  We  are  here,  Mr.  Chairman. 

The  Chairman.  It  is  altogether  at  your  pleasure  as  to  whether 
your  next  speaker  shall  proceed  now  or  wait  until  the  other  members 
of  the  committee  coma  in.  The  stenographer  is  here,  but  I  will  leave 
that  entirely  to  your  discretion. 

Mr.  Low.  If  it  is  agreeable  to  you,  we  should  like  to  wait  until 
the  subcommittee  is  present,  Mr.  Chairman. 

The  Chair3ian.  Certainly;  that  is  perfectly  agreeable.  I  simply 
call  attention  to  the  fact,  and  want  the  record  to  show  who  was 
here  on  the  subcommittee,  because  I  did  not  want  to  have  the  time  of 
a  lot  of  people  taken  without  a  full  understanding  as  to  who  is  tak- 
ing it. 

I  will  state  that  the  chairman  of  the  committee  (Mr.  Jenkins)  is, 
as  I  understand  it,  in  possession  of  quite  an  amount  of  material  in  the 
line  of  telegrams  and  letters  by  wav  of  protest  against  the  bill,  which, 
when  he  furnishes  them  to  me,  I  will  put  in  and  make  part  of  the  hear- 
ing, so  that  the  whole  thing  may  appear  as  a  matter  or  record.  I  will 
state  for  the  information  of  what  few  are  present  that  these  hearings 
will  be  printed  up  to  date  after  to-day,  so  that  you  can  have  the  pos- 
session of  the  printed  hearings  up  to  to-day. 

(Representative  Alexander  thereupon  entered  the  committee  room.) 

Mr.  Low.  Mr.  Chairman,  now  that  Mr.  Alexander  has  come  in,  if 
you  wish  to  go  on  with  the  hearing  we  are  entirely  reader  to  do  so,  sir. 

The  Chairman.  We  are  all  ready,  then,  if  you  are,  ]Mfr.  Low, 

(Mr.  Malby  and  Mr.  Henry,  of  the  subcommittee,  subsequently  ap- 
peared and  took  their  seats.) 

STATEMENT  OF  JEREMIAH  W.  JENKS,  ESQ.,  OF  ITHACA,  N.  7. 

Mr.  Jenks.  Mr.  Chairman  and  gentlemen,  I  should  like,  in  the  first 
place,  if  Mr.  Low  will  permit,  to  modify  slightly  the  statement  that 
was  made  with  reference  to  the  drafters  of  the  bill.  It  seems  to  have 
been  the  opinion  of  tiie  chairman  of  the  subcommittee  and  of  other 
gentlemen  present  that  the  bill  was  specifically  drafted  and  put  into 
definite  form  by  some  one  or  two  people.  That  is  not  the  fact.  It 
is  true,  of  course,  that  Mr.  Stetson  ana  Mr.  Morawetz  took  an  active 
part  in  drafting  the  bill.  It  is  also  true  that  repeatedly,  at  confer- 
ences  where  six  or  eight  or  ten  persons  were  present,  the  &iU  was  read 
over  in  different  forms,  and  everyone  present  suggested  changes  in 
words,  changes  in  phraseology,  new  ideas  to  be  incorporated,  and  so 
on.  I  have  myself  kept  in  touch  with  this  matter  all  of  the  time.  I 
have  been  present  at  most  of  the  conferences.  I  am  inclined  to  think 
that  Mr.  Low  is  responsible  for  as  many  of  the  ideas  as  any  other 
individual.  As  regards  the  legal  effect  of  the  different  points  that 
have  been  brought  up  and  discussed  at  various  times,  I  felt  at  the  last 
hearing  that  it  was  entirely  proper  and  right  for  those  who  were  op- 
posing the  bill  to  ask  that  there  be  some  definite  explanation  given 
of  the  bill,  and  that  the  opinions  of  the  members  of  the  committee 
that  drafted  the  bill  be  sought,  so  far  as  possible,  as  to  the  meaning 
and  as  to  what  the  force  of  the  bill  would  be. 

Inasmuch  as  it  is  not  practicable  for  the  other  men  to  be  present 
this  morning,  I  am  entirely  willing  to  do  what  I  can  in  that  regard. 
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I  think  I  should  say — and  it  is  in  part  in  self-defense  and  in  part 
for  the  enlightenment  of  the  committee — ^that  I  do  not  pretend  to  ' 
be  a  practicmg  lawyer.  At  the  same  time,  I  am  not  entirely  unfa- 
miliar with  the  laws  regarding  trusts  and  combinations.  At  the 
time  that  the  Industrial  Commission  was  at  work  it  fell  to  my  lot  to 
compile  the  laws  of  this  country  and  of  some  foreign  countries  on 
that  subject  and  to  compile  and  have  digested  all  of  the  decisions  ^ 
that  had  been  made  up  to  that  date. 

Of  coui-se  we  all  know  that  there  are  very  decided  diflFerences  of 
opinion  as  to  the  meaning  of  a  court  decision.  For  example,  there 
were  two  suggestions  maoe  by  Judge  Davenport  the  other  day  as  to 
the  meaning  of  the  Mogul  Steamship  Company  case  and  of  the 
Trans-Missouri  case  that  seemed  to  me  totally  wrong  and  absolutely 
at  variance  with  anything  that  would  be  reasonable  and  fair  as  an 
interpretation  of  those  cases;  so  I  do  not  expect  that  any  opinion 
that  I  might  have  with  reference  to  these  matters  will  be  accepted  by 
all.  At  the  same  time,  I  think  it  would  be  well,  even  on  a  legal 
question,  to  have  a  statement  of  what  the  questions  are.  If  questions 
are  asked  which  I  can  not  answer,  I  shall  be  perfectly  frank  in  say- 
ing that  I  do  not  know.  So  far  as  I  can  I  will  answer  perfectlv 
frankly  and  openly  about  the  matter.  When  I  do  not  Iniow,  I  will 
siy  so;  but  I  will  know  what  the  question  is^  and  a  definite  answer 
will  be  furnished  the  committee  from  the  point  of  view  of  the  sub- 
<x)mmittee  that  drafted  the  bill  at  the  earliest  practicable  moment  if 
I  can  not  answer  the  question  now. 

I  should  like  to  say,  further,  that  so  far  as  this  committee  that 
drafted  the  bill  is  concerned  it  does  not  represent  any  one  interest  at 
all.  It  represents  all  interests  in  the  country,  so  far  as  we  could  ar- 
range it.  The  bill  was  prepared  in  response,  as  has  been  said  before 
by  Mr.  Low,  to  a  series  of  resolutions  that  were  passed  at  the  trust 
conference  in  Chicago,  where  there  were  some  hundreds  of  delegates 
present,  representing  all  classes  of  interests  in  the  conamunity,  repre- 
senting the  great  corporations  rather  less  than  the  ordinary  business 
interesb,  but  representing  all  so  far  as  we  knew.  Moreover,  I  think 
I  should  say  that  in  the  drafting  of  the  biU  not  merely  those  men  who 
have  been  mentioned  have  been  consulted.  They  have  been  the  most 
active  ones;  but  many  others  have  been  consulted.  For  example, 
I  myself  have  consulted  professors  in  Cornell  University  in  the  law 
school;  I  have  consulted  judges  and  lawyers  outside,  in  order  to  get, 
as  best  we  could,  enlightenment.  So  far  as  I  am  aware,  we  have 
nothing  whatever  to  conceal  in  the  matter,  and  no  desire  whatever 
to  press  forward  the  interests  of  any  one  class  in  the  community.  It 
is  tie  general  public  interest  that  we  have  in  view. 

Mr.  Alexander.  Professor  Jenks,  may  I  ask  you  a  question  ? 

Mr.  Jenks.  Certainly. 

Mr.  Alexander.  In  your  inquiries,  do  you  find,  where  you  talk  with 
this  person  and  with  that  one,  that  you  are  getting  what  we  lawyers 
call  '^  curbstone  "  opinions,  or  do  you  find  that  you  are  ffetting,  rather, 
answers  which  are  the  result  of  very  profound  consideration  of  the 
exact  point  at  issue? 

Mr.  Jenks.  Both.  It  depends  upon  the  person  whom  I  ask.  For 
example,  if  I  go  to  the  dean  of  the  law  school  in  Cornell  University 
and  ask  him  what  he  thinks  the  specific  effect  of  such  a  word  would 
be,  I  expect  a  perfectly  definite,  clean-cut  answer.    If  I  take  a  copy 
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of  the  bill  to  a  man  who  is  a  judge  and  ask  him  what  he  thinks  of 
this  provision  and  what  its  effect  would  be,  I  expect  an  answer  from 
a  man  who  knows  far  more  about  it  than  I  do. 

The  Chairman.  I  will  ask  you,  Professor,  a  question  or  two  which 
will  perhaps  develop  just  exactly  what  the  course  of  procedure  has 
been  m  that  line.  I  infer  that  you  would  like  to  have  a  suggestion  or 
two  as  to  some  of  these  legal  propositions  by  way  of  beginning  your 
discussion  ? 

Mr.  Jenks.  I  should  have  not  the  slightest  objection.  My  thought 
had  been,  Mr.  Chairman,  to  take  up  the  oiU  section  by  section,  and,  so 
far  as  possible,  answer  the  questions  that  had  already  been  raised, 
state  what  the  committee  thought  with  reference  to  the  matter,  and 
then  let  the  questions  come,  if  the  committee  liked. 

The  Chairman.  Either  way  will  suit  us.  I  got  the  impression  from 
what  you  said  that  ^ou  would  like  at  the  very  outset  to  have  some 
suggestions  or  inquiries  made  as  to  the  effect  ox  certain  provisions. 

Mr.  Jenks.  I  think  perhaps  it  would  be  better  if  we  teke  it  section 
by  section. 

The  Chairman.  I  think  so  myself.  So,  go  right  along  with  the 
bill  in  your  own  way ;  and  as  you  reach  various  phases  of  the  bill,  if 
any  questions  occur  to  me  they  will  be  asked  at  that  time;  or  I  v^ill 
wait  until  you  get  through. 

Mr.  Jenks.  At  that  time,  I  should  think,  would  be  better. 

The  Chairman.  Very  well.    Then,  take  your  own  course. 

Mr.  Jenks  (addressing  Mr.  Alexander).  Did  I  answer  your  ques- 
tion fully?  I  started  to  say  that  sometimes  the  questions  have  been 
perfectly  definite  in  consulting  people.  Sometimes,  of  course,  they 
nave  been  an  attempt  to  get  at  the  general  public  opinion  with  refer- 
ence to  the  effect  and  need  of  legislation  along  this  line.  It  depends 
upon  the  persons  whom  we  consult. 

In  the  committee  itself,  it  is  fair  to  say,  the  discussions  were  as 
definite  as  they  could  be.  Of  course  they  were  often  as  to  the  legal 
effect  of  a  point;  often  as  to  what  the  effect  would  be  likely  to  be 
upon  business;  often  as  to  what  the  probable  action  of  the  (govern- 
ment might  be.  We  did  not  know ;  but  we  were  in  the  same  situation 
as  members  of  this  committee,  I  assume,  about  it  We  did  the  best 
we  could  to  get  the  answer  that  we  felt  the  need  for.  And  I  think  it 
is  fair  to  say  that  throughout  the  whole  discussion  in  the  committee 
and  in  the  subcommittee  I  did  not  find  the  first  evidence  of  any  one 
man  who  was  attempting  to  further  the  interests  of  his  business. 

Mr.  Emory.  Mr.  Chairman,  I  do  not  want  to  interrupt  the  Pro- 
fessor  

Mr.  Jenks.  That  is  all  right. 

Mr.  Emory  (continuing).  But  he  has  been  kind  onough  to  make 
a  statement  concerning  the  history  of  the  bill ;  and  I  wanted  to  ask, 
simply  for  information,  if  I  may,  about  what  period  of  time  was 
covered  by  the  preparation  of  the  bill  itself — ^that  is,  as  to  the  ■  hirteen 
or  fourteen  drafts  to  which  Mr.  Ijow  has  alluded? 

Mr.  Jenks.  Perhaps  Mr.  Low  can  answer  tliat  more  definitely 
than  I.    I  should  sav  at  least  a  month  or  six  weeks. 

Mr.  Low.  Nearly  two  months,  I  think.  We  presented  the  resolu- 
tions to  the  House  at  the  end  of  January.  From  that  time  until  this 
bill  was  presented  they  were  at  work  upon  the  draft. 
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Mr.  Jexks.  It  should  perhaps  be  said  still  finther  that  the  jnem- 
Ws  of  the  committee  themselves  have  found  tliat,  with  the  multi- 
plicity of  opinions  that  came  up,  it  has  been  esseiitial,  in  order  that 
we  might  get  together  and  prepare  any  bill,  for  concessions  to  be 
made,  as  has  to  be  the  case  in  a  legislative  body.  The  ^ill  is  the 
result  of  various  compromises,  of  course,  as  it  stands.  Jind  is  simply 
the  best  we  could  do  under  the  circumstances;  althoufrh  T  suppose 
there  is  no  one  member,  perhaps,  that  would  not  be  glad  to  have 
some  change  made  someAvhere.  So  it  is  not  an  insistenre  upon  a 
s^^pecific  form  of  a  bill,  but  an  insistence  upon  the  general  spirit  of 
the  bill  and  the  interests  of  the  public  that  the  committee  wishes  to 
make. 

Xow,  with  regard  to  this  first  section : 

Sec.  8.  That  any  corporation  or  association  affected  by  this  act,  but  not  sub- 
ject to  the  act  approved  February  fourth,  eighteen  hundred  and  eighty-seven, 
entitled  "  An  act  to  regulate  commerce,"  or  the  acts  amendatory  thereof  or  sup- 
plemental thereto,  shall  be  entitled  to  the  benefits  and  Immunities  in  this  act 
hereinafter  given.  If  and  when  it  shall  register  as  herein  provided,  and  shall 
comply  with  the  requirements  of  this  act,  hereinafter  set  forth,  but  not  other- 
f^ise. 

Such  registration,  by  a  corporation  or  association  for  profit  and  having  cap- 
ital stock,  may  be  effected  by  filing  with  the  Commissioner  of  (,'orporations  a 
written  appUcation  therefor — 

This  is  the  important  point — 

together  with  a  written  statement  setting  forth  such  information  concerning 
tbe  organization  of  such  corporation  or  association,  Its  financial  conditions,  its 
contracts,  and  its  corporate  proceedings,  as  may  be  prescribed  by  general 
regulations  from  time  to  time  to  be  made  by  the  President  pursuant  to  this  act. 

That  part  I  will  take  up  first.  In  the  next  section  the  power  is 
given  to  the  President  to  make,  alter,  and  revoke  from  time  to  time, 
and  in  his  discretion  he  is  instructed  to  make,  alter,  and  revoke  regu- 
lations prescribing  what  facts  shall  be  set  forth. 

The  question  was  asked  here  repeatedly  the  other  dajr  as  to  what 
would  be  done  along  that  line ;  what  was  to  be  accomplished  on  that 
line:  and  what  questions  the  President  would  ask.  Xo  one,  of 
course,  knows  defmitely  with  reference  to  that  matter.  The  situa- 
tion is  simply  this:  The  committee  itself  felt  that  it  was  extremely 
desirable,  and,  moreover,  under  its  instructions  from  the  general  con- 
ference of  the  National  Civic  Federation  it  felt  that  it  was  com- 
pelled to  provide  for  publicity  in  some  way.  In  the  first  instance 
It  was  thought  that  the  best  way  to  get  the  publicity  wanted  was 
to  prescribe  in  the  act  itself  just  what  answers  should  be  given  by 
the  corporations  that  wished  to  register;  and  in  some  of  the  earlier 
drafts  of  the  bill  those  specific  provisions  for  publicity  were  included. 
Later  on  it  was  thought  for  two  special  reasons  that  it  would  be 
better,  instead  of  prescribing  just  what  should  be  filed  in  each  spe- 
cific case,  to  leave  that  to  the  discretion  of  the  President. 

The  reasons  were  primarily  these:  In  the  first  place  it  was  cer- 
tain that  the  bill  was  going  to  be  more  or  less  complicated  and 
long  and  cumbersome,  and  that  in  the  interests  of  simplicity  it 
would  be  better  to  leave  that  provision  definitely  to  the  President  or 
to  his  administrative  officers  instead  of  marking  out  the  specific 
questions.  At  the  same  time  I  feel  confident  that  the  committee 
would  be  practically  equally  well  satisfied  if  the  provisions  were  in- 
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eluded  in  the  bill  itself.  As  I  say,  that  was  the  first  thought  of  the 
committee.  Afterwards  it  was  thought  wise  to  change  it,  partly,  as 
said,  in  the  interests  of  simplicity,  and,  secondly,  because  we  all 
know  that  business  conditions  are  continually  changing;  and  it 
might  very  well  be  that  within  five  years  it  would  be  desirable  to 
insert  some  new  questions  to  elicit  some  new  or^niore  definite  informa- 
tion :  or  it  might  be  that  some  of  the  questions  asked  at  first  might 
in  practice  be  found  to  be  of  no  us^,  in  which  case  they  could  he 
dropped  out.  And  we  thought  that  there  was  no  reason  to  doubt 
that  our  present  President,  or  anj'^  other  President  we  are  likely  to 
have,  would  secure  the  information  that  would  make  for  publicity 
along  those  lines. 

Mr.  Alexander.  Did  you  have  before  vou  at  any  time.  Professor 
Jenks,  an  exhaustive  statement  of  the  information  that  you  thought 
it  would  be  desirable  to  have  filed? 

Mr.  Jenks.  We  did,  sir.     I  shall  be  glad  to  read  that,  if  you  like. 

Mr.  Alexander.  No;  I  do  not  care  for  it  now. 

Mr.  Jenks.  Or  I  shall  be  glad  to  put  it  on  file  with  the  committee. 
Perhaps  I  might  indicate  what  that  information  was;  because  it 
seems  to  me  that  those  questions  which  were  suggested  to  us  would 
be  those  that  would  be  very  likely  to  be  suggested  to  the  President 
along  similar  lines;  and  it  will  show,  at  any  rate,  the  attitude  of  the 
committee,  and  I  think  the  attitude  of  the  committee  is  perhaps  of 
some  importance. 

The  Chairman.  Professor,  you  might  read  those,  having  in  mind 
at  the  same  time  this  rule  of  law,  laid  down  by  the  Supreme  Court 
in  the  case  of  Adair  v.  The  United  States  on  January  27,  1908,  in 
which  they  say: 

Manifestly  any  rule  prescribed  for  the  conduct  of  Interstate  commerce.  In 
order  to  be  within  the  competency  of  Ck)ngress  under  its  power  to  regulate 
commerce  among  the  States,  must  have  some  real  or  substantial  relation  to  or 
connection  with  the  commerce  regulated. 

I  suppose  that  we  would  be  confined  to  that,  and  I  suppose  the 
President  would,  also.  So  you  may  go  on  and  give  your  details, 
and  state  whether  all  of  them,  in  your  judgment,  have  any  substantial 
or  real  relation  to  interstate  commerce,  and  if  so,  what  and  how;  if 
they  do  not  have,  what  and  how.  I  suppose  tliat  is  a  thing  you 
considered?     Was  it,  or  was  it  not? 

Mr.  Jenks.  That  was  considered. 

The  Chairman.  That  is,  the  committee  understood  that  we  could 
not  require  a  corporation,  under  any  hypothesis  of  legislation,  to  file 
anything  with  any  officer  which  did  not  have  a  real  or  substantial  re- 
lation to  or  connection  with  interstate  commerce. 

Mr.  Jenks.  My  memory  is  that  the  specific  case  that  vou  have  cited 
was  cited  in  the  committee. 

The  Chairman.  Yes. 

Mr.  Jenks.  And  that  matter  was  taken  up. 

The  Chair3ian.  Now,  I  should  like  to  have  you  go  on  and  explain 
each  detail  so  far  as  vou  think  it  does  have  real  and  substantial  con- 
nection  with  interstate  commerce,  so  that  we  will  have  the  whole 
thing  right  in  a  nutshell — that  is,  from  your  point  of  view. 

Mr.  Jenks.  In  the  main,  I  think  that  can  be  answered  in  one  gen- 
eral statement — that  it  was  the  opinion  that  in  the  case  of  the  corpora- 
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tions  that  are  actively  engaged  in  interstate  commerce,  and  that  are 
themselves  directly  connectea  with  interstate  commerce,  the  construc- 
tion of  the  corporation  itself,  its  officers,  its  by-laws,  and  its  whole 
method  of  doing  business,  would  be  so  directly  connected  with  inter- 
state commerce  that  the  President  would  have  the  right  to  ask,  under 
the  law  (provided  Congress  should  so  instruct  and  empower  him  in  a 
bill),  questions  as  to  its  organization,  as  to  the  personnel  of  its  officers, 
and  so  on.    That  is  the  general  principle. 

The  Chairman.  Right  there,  I  should  like  to  know  how  that  is  con- 
nected with  interstate  commerce. 

Mr.  Jenks.  I  should  say,  myself — of  course  here  I  must  give  simply 
my  own  personal  oninion 

The  Chairman.  Yes;  give  us  your  own  ideas. 

Mr.  Jenks.  I  should  say,  myself,  that  if  the  traffic  manager,  for  ex- 
ample, of  a  railroad,  issues  specific  instructions  as  to  the  rates  that  are 
to  be  charged  for  goods  connected  with  interstate  commerce,  it  is  per- 
tinent for  the  Government  to  know  the  name  of  that  officer. 

The  Chairman.  Oh,  yes. 

Mr.  Jenks.  I  should  say  that  in  the  case  of  a  large  manufacturing 
concern,  a  large  part  of  whose  goods  are  going  into  interstate  com- 
merce, and  which  itself  is  very  likely  engaged  in  interstate  commerce 
(as  many  of  them  are)^  it  is  also  pertinent  for  the  Government  to 
know  who  are  the  men  m  that  corporation  that  are  engaged  in  that 
work  of  interstate  commerce,  and  so  know  what  the  business  is  that  is 
interstate  commerce. 

The  Chahkman.  In  what  way  is  that  important?  What  use  will  be 
made  of  it  ?  How  does  it  affect  interstate  commerce  ?  How  does  it 
facilitate  interstate  commerce  if  you  have  it,  or  how  does  it  impede 
interstate  commerce  if  you  do  not  have  it?  I  suppose  that  is  the  test; 
is  it  not? 

Mr.  Jenks.  I  think  that  is  the  test. 

The  Chairman.  In  order  to  have  information  here  that  we  have  the 
constitutional  right  to  ask  for,  it  must  appear  that  the  information 
will  either  facilitate  interstate  commerce  in  some  real  or  substantial 
way,  or  that  the  absence  of  it  impedes  interstate  commerce.  Do  I 
state  it  correctly  ?    That  is,  do  I  state  the  test  correctly  ? 

Mr.  JsNKS.  I  think  you  state  it  not  quite  accurately,  if  you  will 
permit  me,  Mr.  Chairman. 

The  Chahkman.  Very  well ;  put  it  in  your  own  way^  then. 

Mr.  Jenks.  You  state  it,  I  tnink,  quite  accurately  if  you  will  add 
these  words,  "  or  is  likely  to." 

The  Chairman.  I  am  confining  myself  to  the  language  the  court 
used.  It  may  be  that  there  is  some  misunderstanding  about  this  lan- 
guage. Let  us  see  if  there  is.  The  court  does  not  say  "  is  likely  to." 
The  court  says  "  must  have  some  real  or  substantial  relation."  Now, 
I  note  what  you  say  about  there  being  a  misunderstanding  about  what 
the  court  says;  but  do  you  think  there  is  any  misunderstanding  be- 
tween you  and  myself  as  to  that  language,  when  the  court  says  "  must 
have  some  real  or  substantial  relation  to  or  connection  with  the  com- 
merce regulated  ?  "  Is  there  any  opportunity  for  misunderstanding 
about  that? 

Mr.  Jenks.  I  should  think  that  there  would  be  a  decided  oppor- 
tunity for  differences  of  opinion  in  applying  that  to  specific  case& 
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The  Chairman.  Can  there  be  any  difference  of  understanding 
between  you  and  myself,  as  intelligent  men,  as  to  what  that  lanmiage 
means?  Does  it  mean  "  directly  or  indirectly,"  or  does  it  mean  "  real 
and  substantial  ?  " 

Mr.  Jenks.  It  means  "  real  and  substantial." 

The  Chairman.  I  will  ask  you,  then,,  to  apply  that  test  as  you  so 
on ;  or,  when  you  reach  something  that  you  think  would  be  indirecfly 
connected  with  interstate  commerce,  vou  can  refer  to  it  in  that  wav, 
so  that  we  can  see  what,  in  your  judgment,  would  be  indirecthr  con- 
nected with  it,  and  therefore  would  not  come  within  this  specific  lan- 
gua^. 

mv.  Jenks.  May  I  make  a  further  suggestion  as  to  a  possible  dif- 
ference of  opinion  as  to  the  meaning  oi  the  words  "  real  and  sub- 
stantial ?  " 

The  Chairman.  Surely. 

Mr.  Jenks.  I  was  going  to  say  still  further  that  that  same  court, 
if  my  memory  serves,  m  its  decision  in  the  Trans-Missouri  case,  called 
attention  strongly  to  the  fact  that  the  power  to  violate  the  law  by 
exercising  the  power  of  monopoly  was  in  itself  sufficient  for  it  to  act 
upon.  And  so  it  seems  to  me  that  under  circumstances  of  that  kind, 
wiien  a  corporation  is  engaged  in  interstate  commerce,  it  is  direct 
and  important  information  with  reference  to  the  work  of  interstate 
commerce  for  an  investigating  body  to  know  who  the  officers  are. 

The  Chairman.  But  what  1  want  to  get  at  now  is  what  use  con- 
nected with  interstate  commerce  the  party  informed  can  make  of  that 
information  so  as  to  in  some  way  anect  interstate  commerce?  I  can 
understand  how  it  is  convenient  to  have  it,  but  what  I  want  to  get 
at  is,  in  your  own  mind,  just  exactly  what  connection  that  has  with 
interstate  commerce? 
'  Mr.  Alexander.  Ask  him  to  take  a  concrete  case  and  show  us. 

The  Chairman.  For  illustration,  what  does  it,  matter  whether  a 
corporation  has  five  directors  or  three,  or  a  president  and  five  vice- 

E residents,  so  far  as  interstate  commerce  is  concerned?  That,  per- 
aps,  is  an  illustration.  Or  what  difference  does  it  make  if  «iolm 
Jones  and  Brown  and  Smith  are  the  directors,  as  distinguished  from 
some  other  three  men  ? 

Mi*.  Jenks.  It  makes  this  difference:  If  Jones  and  Brown  and 
Smith  are  the  men  that  are  responsible,  very  likely,  for  abuses  under 
this  interstate  commerce  act,  it  is  directly  pertinent  that  they  are  the 
officers  that  can  be  attacked  by  the  Government. 

The  Chairman.  That  is,  they  are  the  parties  to  reach  ? 

Mr.  Jenks.  They  are  the  parties  to  reach. 

Mr.  Malby.  In  other  words,  it  is  more  important  to  know  just  who 
they  are  than  as  to  the  number  ? 

Mr.  Jenks.  I  should  say  so. 

The  Chairman.  I  suppose  you  would  say,  as  a  further  reason,  that 
if  there  were  other  corporations  with  the  same  men  in  the  directory, 
then  you  would  want  the  information  as  bearing  upon  a  possible  com- 
bination between  the  two  ? 

Mr.  Jenks.  Exactly. 

Mr.  Malby.  You  would  know,  in  other  words,  whether  these  men 
were  also  the  directors  of  other  corporations  doing  similar  business? 

Mr.  Jenks.  Certainly;  that  is  the  point. 
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The  Chaibman.  We  shall  be  glad  to  have  vou  take  up  your  sep- 
arate facts,  each  in  your  own  way,  as  you  go  along. 

Mr.  Jenks.  Let  me  say  here  that,  of  course,  we  have  no  means  of 
knowing  that  these  are  just  the  questions  that  the  President  would 
ask.  In  case  the  President  should  feel  a  doubt  about  these  questions, 
presumably  he  would  omit  some  of  them.  These  are  simply  the 
questions  that  have  been  suggested  by  us. 

The  Chairman.  These  are  the  questions  that  you  would  be  willing 
to  take  the  responsibility  of  inserting  in  the  act  ? 

Mr.  Jenks.  So  far  as  my  opinion  goes. 

The  Chaibman.  Certainly ;  that  is  proper. 

Mr.  Jenks.  Its  name,  State  of  incorporation  (if  incorporated), 
and  location  of  principal  office,  together  with  a  true  copy  of  its  char- 
ter or  articles  of  incorporation  (if  incorporated),  or  of  association, 
and  a  true  copy  of  all  special  or  private  acts  (if  any)  under  which 
it  is  organizea  or  constituted  or  continued,  or  a  reference  thereto,  as 
published  in  the  official  laws  of  the  State  in  which  any  such  acts 
have  been  passed. 

Second.  The  names  of  its  officers,  directors,  and  standing  commit- 
tees, if  any,  with  residences. 

Third.  A  complete  copy  of  its  by-laws.  It  is  under  the  by-laws, 
of  course,  that  it  will  commit  these  offenses  or  will  carry  on  its  business 
in  the  proper  way. 

If  such  corporation  or  association  shall  be  one  having  a  capital 
stock,  its  statement  shall  include  the  following  additional  data : 

The  nature  of  its  business — ^that  seems  directly  pertinent,  if  it  is  to 
be  engaged  in  interstate  commerce — a  description  of  the  different 

classes  of  its  stock,  if  any 

^  The  Chairman.  I  suppose  we  could  not  go  any  further  than  to  in- 
sist on  the  nature  of  the  business,  so  far  as  interstate  commerce  was 
concerned  ? 

Mr.  Jenks.  Of  course. 

The  Chaibman.  If  it  was  engaged  in  State  commerce,  we  could  not 
require  it  to  do  that  ? 

Mr.  Jenks.  It  would  simply  be  the  nature  of  the  business,  so  far  as 
it  touches  interstate  commerce. 

The  Chairman.  That  is,  you  recognize  the  propriety  in  the  rule 
established  in  the  Howard  case,  which  is  that  we  can  not  regulate  cor- 
porations engaged  in  interstate  commerce  because  they  are  engaged 
m  interstate  commerce,  but  we  may  regulate  those  corporations  so  far 
as  thev  are  in  interstate  commerce  ? 

Mr.  Jenks.  So  far  as  thev  are  in  interstate  commerce. 

The  Chairman.  I  make  the  distinction  plain,  do  I  not  ? 

Mr.  Jenks.  Perfectly  clear — so  far  as  they  are  in  interstate  com- 
merce. 

The  Chairman.  So  that  we  would  not  have  any  right  to  get  infor- 
mation as  to  the  business  of  this  corporation  which  it  did  outside  of 
interstate  commerce? 

Mr.  Jenks.  I  should  say  not. 

The  Chairman.  So  that  the  information  would  have  to  be  limited 
to  the  business  it  was  doin^  in  interstate  commerce  ? 

Mr.  Jenks.  Or  it  would  have  to  be  something  that  would  have  a 
direct  connection  with  that  business. 
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The  Chairman.  It  must  be  so  direct  as  to  be  interstate  commerce, 
must  it  not  ? 

Mr.  Jenks.  If  it  was  the  commerce  itself. 

The  Chairman.  Certainly.  That  is,  the  connection  must  be  so 
close  as  to  make  it  interstate  commerce  itself  in  order  to  subject  it  to 
our  power  to  regulate  ? 

Mr.  Jenks.  If  it  is  the  act,  yes.  AVhen  I  am  speaking  of  the  names 
of  the  officers,  etc.,  I  think  that  connection  is  direct  enough. 

The  Chairman.  Yes ;  I  see. 

Mr.  Jenks.  Further,  I  should  say,  a  description  of  the  different 
classes  of  its  stock,  if  any,  with  respective  amounts  authorized  and 
outstanding,  and  the  terms,  privileges,  restrictions,  and  conditions  of 
each  class  separately,  and  also  a  description  of  its  funded  debt,  and 
the  several  issues  thereof,  and  the  respective  amounts  thereof  issued 
and  outstanding. 

A  statement  of  the  amounts  of  its  stock  held  by  other  corporations, 
specifying  such  corporations  and  the  amounts  held  by  them,  re- 
spectively. 

A  statement  of  the  amount  of  stock  in  other  corporations  held  by  it, 
stating  the  names  of  such  corporations  and  the  separate  amounts  of 
stock  held  therein. 

A  copy  of  the  balance  sheets  and  of  the  income  account,  and  of  all 
reports  to  stockholders  of  the  corporation  for  the  two  preceding 
years. 

Similar  information  as  to  any  other  corporation  more  than  one- 
half  of  whose  capital  stock  is  held  by  it. 

The  Chairman.  Those  are  all  cognate  matters  ? 

Mr.  Jenks.  Yes.  Then,  further,  a  provision  was  suggested  that 
annually  a  similar  statement,  except  as  regards  matters  that  could 
not  change,  be  made. 

The  Chairman.  That  is  simply  to  keep  the  information  current? 

Mr.  Jenks.  Yes.  My  impression  is  that  that  covers  practically  the 
suggestions  which  were  made  by  the  committee. 

The  Chairman.  I  suppose  under  your  interpretation  of  the  law 
3^ou  could  require  them  to  file  a  statement  as  to  what  stock  they  might 
hold  in  corporations  not  engaged  in  interstate  commerce,  could  you  ? 

Mr.  Jenks.  In  accordance  with  the  suggestion  that  was  maae  by 
the  chairman  a  moment  ago,  that  the  interrelationships  of  the  direct- 
ors of  the  different  corporations  might  indicate  clearly  the  way  in 
which  these  combinations  were  made  in  connection  with  their  inter- 
state commerce,  I  should  think  that  would  be  pertinent. 

The  Chairman.  You  would  think  you  could  require  them  to  state 
their  ownership  of  a  State  corporation  that  was  not  engaged  in  inter- 
state commerce? 

Mr.  Jenks.  That  was  engaged  in  interstate  commerce  ? 

The  Chairman.  No;  I  say  a  State  corporation  not  engaged  in 
interstate  commerce. 

Mr.  Jenks.  Not  a  State  corporation  not  engaged  in  interstate 
commerce. 

The  Chairman.  That,  you  think,  would  be  excluded? 

Mr.  Jenks.  That,  I  think,  would  be  excluded. 

The  Chairman.  If,  however,  the  corporation  was  engaged  in  inter- 
state commerce,  your  suggestion  woula  cover  that? 
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Mr.  Jenks.  It  seems  to  me  it  would  cover  that ;  yes,  sir. 

The  Chairman.  How  do  the  preferred  stock  and  the  common  stock 
and  the  bonds  have  any  real  or  substantial  relation  to  interstate  com- 
merce? 

Mr.  Jenks.  So  far  as  I  understand  the  force  of  the  Sherman  Act, 
the  second  section  of  the  Sherman  Act  has  to  do  very  strongly  with 
the  effort  to  monopolize  and  with  monopolizing  traffic.  So  far  as 
the  power  to  obtain  a  monopolistic  control  of  interstate  commerce 
is  concerned,  it  depends  very  largely  upon  the  size  of  a  corporation, 
upon  the  way  in  which  that  corporation  is  organized  legally,  upon 
the  way  in  which  its  stocks  and  bonds  stand  relatively  the  one  to 
the  other,  and  upon  its  relations  with  the  other  corporations  which 
are  engaged  in  similar  lines  of  business.  And  it  seems  to  me  that 
under  those  circumstances  the  connection  is  direct  enough  so  that 
we  are  warranted  in  getting  that  information  in  order  to  enable  us 
to  deal  directly  with  the  questions  of  interstate  commerce  that  come 
up.  For  example,  if  we  wish  to  take  a  specific  illustration  to  indicate 
the  general  principles  on  which  a  matter  of  that  kind  would  go,  the 
management  of  a  corporation  depends  practically — ^solely,  we  may 
say — upon  the  wishes  and  desires  and  powers  of  the  holder's  of  its 
stock.  Unless  the  corporation  goes  into  liquidation  or  into  the  hands 
of  the  receiver  it  does  not  depend  upon  the  wishes  and  desires  of  the 
bondholders.  So  it  seems  to  me  that  if  it  puts  its  capital  in  part  in 
the  form  of  bonds  and  in  part  in  the  form  of  stocks  it  is  pertinent  and 
important  that  we  know  what  proportion  is  bonds  and  what  propor- 
tion is  stock,  and  practically  where  it  stands. 

The  same  thing  holds  in  many  instances — not  in  all  instances — with 
reference  to  the  preferred  stock  as  compared  with  the  common  stock. 
In  some  corporations,  as  we  know,  the  preferred  stock  does  not  have 
the  power  of  voting  and  the  common  stock  3oes.  In  others  it  is  the 
other  way.  That  is  another  reason  why  we  should  have  the  by-laws 
and  why  we  should  have  the  articles  oi  association,  in  order  that  we 
may  see  and  know  and  be  able  to  prove  at  any  time  just  how  that 
business  is  carried  on  and  who  is  responsible  for  it. 

It  might  be,  of  course,  that  in  specific  cases  there  might  not  any- 
thing very  important  rest  upon  the  relative  amount  of  preferred 
and  common  stock.  It  might  perfectly  well  be  that  in  specific  in- 
stances it  would  be  the  core  of  the  matter,  which  would  determine  it. 

The  Chairman.  When  you  get  the  statement  as  to  the  preferred 
and  common  stock  in  your  return,  of  course  that  is  an  unrelated  fact. 
That  return  by  itself  is  unrelated  so  far  as  any  other  returns  are 
concerned;  and  it  has  to  be  considered  by  itself,  has  it  not?  That 
is  a  fact,  is  it  not? 

Mr.  Jenks.  I  should  say  not,  sir. 

The  Chairman.  Let  me  see — perhaps  I  do  not  understand  the 
question  I  am  asking,  and  perhaps  you  do  not. 

Mr.  Jenks.  Possibly  I  do  not  apprehend  it ;  that  is  more  likely. 

The  Chairman.  If  a  corporation  makes  a  return  which  shows  how 
its  preferred  and  .common  stock  stand,  the  amount  of  it  and  the 
shares  into  which  it  is  divided  and  the  way  in  which  it  is  held,  that 
return,  in  and  of  itself,  is  unrelated  to  any  other  capital  stock  that 
is  not  included  in  the  return.    I  think  that  is  quite  dear ;  is  it  not  ? 

Mr.  Jenks.  So  far  as  that  one  return  goes,  yes. 
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The  Chairmak.  And  unless  you  are  able  to  show  the  relations  with 
other  capitalizations,  how  do  you  get  your  connection,  then,,  with 
interstate  commerce,  on  the  theory  you  have  just  been  stating?  ^ 

Mr.  Jenks.  When  you  get  your  complete  statement,  then  you  have 
your  relation  with  interstate  commerce. 

The  Chairman.  Yes;  but  how  do  you  get  the  relation  with  other 
corporations  that  may  not  be  referred  to  in  the  return?  Take  a  cor- 
poration whose  return  does  not  disclose  anvthing  but  its  own  capital- 
ization. How  do  you  get,  on  the  face  of  that  return,  any  relation 
to  any  other  corporation? 

Mr.  Jenks.  When  you  are  making  your  general  regulation  so  as 
to  get  these  returns  from  all  of  the  corporations,  it  is  certainly  a  fair 
presumption,  so  fair  that  it  is  practically  certain,  that  you  are  going 
to  find  these  connections  scattered  all  tTlie  way  through  your  whole 
business  structure,  so  far  as  the  great  corporations  are  concerned. 

The  Chairman.  So,  as  I  understand  yoUj  it  may  well  be  that  the 
return  itself  will  not  disclose  any  connection  with  interstate  com- 
merce, but  it  may  appear  later  on  ? 

Mr.  Jenks.  It  is  possible. 

The  Chairman.  Do  you  think  a  court  would  compel  a  corporation 
to  file  a  return  that  on  its  face  did  not  disclose  any  power  of  the 
court  to  compel  it  to  be  done,  on  the  hypothesis  that  later,  when  other 
thinjjs  were  done  by  somebody  else,  then  there  might  be  disclosed  a 
condition  that  would  compel  them  to  file  it? 

Mr.  Jenks.  I  see  your  point.  That  is  a  perfectly  good  point.  So 
far  as  this  bill  is  concerned,  and  so  far  as  the  attitude  of  this  corfi- 
mittee  is  concerned,  there  is  no  compulsion  whatever,  and  there  is 
no  thought  of  bringing  any  compulsion  whatever,  upon  any  corpora- 
tion to  register  if  it  does  not  wish  to  do  so. 

The  Chairman.  Yes;  but  we  have  to  discuss  this  matter,  I  think, 
on  the  theory  that  we  are  exacting  legislation  which  will  result  in 
law,  and  will  affect  legal  rights. 

Mr.  Jenks.  Certainly. 

The  Chairman.  And  the  test  of  those  le^al  rights  is  whether  they 
can  be  enforced  or  not.  So  that  the  test  of  the  power  is  whether  or 
not,  under  a  given  state  of  facts  which  might  well  exist,  the  power 
could  be  enforced  and  the  act  suggested  could  be  compelled  to  be 
done.     Is  not  that  fair? 

Mr.  Jenks.  I  should  sav  that  is  fair. 

The  Chairman.  Then  let  us  take  the  illustration  that  I  gave  you. 
Do  you  think  that  the  court  would  compel  that  to  be  done  ? — because, 
of  course,  if  we  have  any  power  to  compel  this  return  to  be  filed,  or 
if  there  is  any  legal  validity  to  this  at  all,  we  could  create  a  condi- 
tion that  conld  compel  it  to  be  done.     That  is  true,  is  it  not? 

Mr,  Jenks.  Under  certain  conditions. 

The  Chairman.  Yes;  under  proper  legislation.  So  that  j'ou  get 
right  down  to  the  legal  rights  of  the  parties? 

Mr.  Jenks.  Certainly. 

The  Chairman.  So  that  in  order  to  test  the  legality  of  this,  you 
have  to  be  in  a  position  where  the  court  would  compel  a  corporation 
to  file  the  return. 

Mr.  Jenks.  Provided  it  meets  the  other  conditions  laid  down  in 
the  law. 
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The  Chairman.  To  be  sure.  Now,  do  you  think  the  court  could 
or  would  compel  a  corporation  to  file  a  return  that  on  its  face  did  not 
disclose  any  connection  with  interstate  commerce,  and  would  need 
to  wait  until  some  other  returns  were  filed  that  might  disclose  such 
a  comiection,  just  on  a  hypothesis  or  a  conjecture?  Do  you  think  the 
court  would  compel  that? 

ilr.  Jenks.  Let  me  answer  your  question  in  this  way :  If  the  law 
provides  that  a  corporation  may  secure  certain  privileges  by  follow- 
ing certain  rules  that  are  laid  down  in  the  law,  oy  registering  under 
the  conditions  laid  down  in  the  law,  and  that  otherwise  it  can  not  se- 
cure those  privileges,  the  court,  in  my  judgment,  would  uncjuestion- 
ably  hold  that  if  the  corporation  does  accept  the  immunities  and 
privileges,  etc.,  that  are  provided  in  the  law,  it  must  meet  those  con- 
ditions. 

The  Chaib3ian.  Very  true. 

Mr.  Jenks.  That  is  all  this  bill  provides. 

The  Chairman.  But,  if  you  will  excuse  me,  you  have  entirely  de- 
parted from  the  legal  hypothesis  contained  in  my  question — I  do  not 
say  intentionally,  but  you  have  absolutely  and  entirely  departed  from 
the  legal  hypothesis  contained  in  the  question. 

Mr.  Jenks.  Certainly  I  did;  and  now  I  will  answer  it  specifically. 

The  Chairman.  Yes;  if  you  will,  that  is  just  what  I  want 

Now,  that  test  is  the  legal  power.  Of  course  I  am  not  suggesting 
tliat  this  should  be  included  in  your  bill ;  but  it  is  the  legal  genesis  or 
the  proposition  to  which  I  am  directing  your  attention  for  the  pur- 
pose of  testing  it.  On  the  hypothesis  that  I  gave  you,  do  you  think 
tliat  under  such  circumstances  the  court  could  compel  a  return  to  be 
filed? 

Mr.  Jenks.^  My  own  personal  impression  is,  as  I  said  (again  speak- 
ing not  as  a  judge  or  an  expert  lawyer),  that  that  contention  is  en- 
tirely right. 

The  Chaibman.  That  the  court  could  not  compel  it? 

Mr.  Jenks.  That  the  court  could  not  compel  it.  Let  me  add, 
further,  that  that  has  nothing  whatever  to  do  with  this  bill. 

The  Chaikman.  Very  well;  that  is  your  proposition,  however? 

Mr.  Jenks.  Yes,  sir. 

The  Chaibman.  I  will  ask  this  further  question :  Is  not  that  an 
essential  element  of  the  legal  equation  upon  which  your  bill  is  really 
predicated — that  is,  does  it  not  fairly  test  the  legal  Vight?  Docs  not 
the  hypothesis  I  gave  you  fairly  test  the  legal  right? 

Mr.  Jenks.  I  should  say  not,  for  this  reason:  That  this  bill  pro- 
vides that  a  corporation  is  to  do  certain  things  in  order  to  get  certain 
privileges;  and  the  matter  is  left  entirely  voluntary  with  the  cor- 
poration. 

The  Chairman.  Oh,  that  is  perfectly  true. 

Mr.  Jenks.  If  the  corporation  submits  itself  by  taking  the  immun- 
ities that  are  provided  for  (if  you  wish  to  use  that  expression),  or  by 
taking  the  privileges  provided  for,  my  judgment,  on  the  other  handf, 
is  that  the  court  would  compel  it  to  meet  the  conditions  of  the  law. 

The  Chaibman.  While  that  might  be  true,  still  that  would  not 
make  the  return  a  part  of  intei-state  commerce,  because  that  fact  is 
tested  by  the  hvpothesis  I  have  already  given  you. 

Mr.  Jenks.  Oh,  so  far  as  that  is  concerned,  that  would  not  in 
itself  make  the  return  part  of  interstate  commerce. 
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The  Chairman.  No.  The  mere  fact  that  thejr  undertook  to  get 
the  benefit  of  some  privileges  or  immunities  by  doing  something  that 
they  are  not  required  by  law  to  do  of  course  would  not  make  those 
things  necessarily  lawfully  or  legally  compellable.  That  is,  I  take 
it,  your  proposition. 

Mr.  Jenks.  The  point  is  this:  If  the  corporation  wishes  to  get 
these  privileges,  and  the  conditions  under  which  those  privileges  can 
be  secured  are  laid  down  in  the  law,  even  though  those  conditions  are 
such  that  they  do  not  touch  interstate  commerce,  the  corporation  still 
must  do  that. 

The  Chairman.  To  be  sure. 

Mr.  Jenks.  It  must  meet  those  conditions? 

The  Chairman.  That  is  to  say,  they  can  not  get  the  immunity 
without  complying  with  the  conditions.    That  is  obvious  enough. 

Mr.  Jenks.  Exactly.  Let  me  say  again  that  that  is  the  central 
thought  in  this  bill. 

The  Chairman.  If  that  be  the  central  thought  in  the  bill,  does  the 
bill  proceed  on  the  hypothesis  that  it  suggests  immunity  in  considera- 
tion of  which  corporations  must  file  information  of  various  kinds, 
irrespective  of  whether  it  relates  to  interstate  commerce  or  not  ? 

Mr.  Jenks.  Part  of  it,  I  should  say,  need  not  be  directly  connected 
with  interstate  commerce. 

The  Chairman.  What  particular  lawfulpurpose  is  served  within 
the  scope  of  the  Federal  legislation  or  the  Federal  power,  by  getting 
into  the  possession  of  any  department  of  the  Federal  Government  in- 
formation that  does  not  relate  to  interstate  commerce?  What  legiti- 
mate use  can  they  make  of  it?  What  legitimate  use  have  they  a 
right  to  make  of  it? 

Mr.  Jenks.  That  is  very  good. 

Mr.  IjOw.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Ce^tainl3^ 

Mr.  Low.  In  the  first  place,  the  President  is  to  lay  down  the  regu- 
lations, and  he  will  undoubtedly  be  advised  as  to  what  he  can  ask 
for  and  what  he  can  not  ask  for  and  keep  within  the  law. 

The  Chairman.  That  is,  he  will  be  advised  by  his  attorneys? 

Mr.  Low.  He  will  be  advised  by  his  attorneys. 

The  Chairman.  That  is  what  we  want  to  be  advised  by. 

Mr.  IjOW.  The  other  question  I  should  like  to  ask  is  a  business 
man's  question.  Any  corporation  doing  interstate  commerce  which 
has  stock  of  various  kinds  seeks  the  money  of  the  public  as  investors 
for  the  purpose  of  doing  interstate  commerce.  Is  it  not  a  perfectly 
legitimate  tning  to  ask  that  corporation,  if  it  wants  to  do  interstate 
commerce  on  the  basis  of  all  sorts  of  stocks  and  bonds,  for  the  bene- 
fit of  the  investor  whose  money  is  to  be  engaged  in  interstate  com- 
merce, to  state  the  conditions  upon  which  that  money  is  to  be  used  in 
interstate  commerce? 

The  Chairman.  That  comes  right  down  to  the  question  as  to 
whether,  under  our  power  to  regulate  commerce,  we  have  any  power 
to  protect  the  investing  public  as  a  part  of  the  regulation  of  com- 
merce. I  will  ask  Professor  Jenks  to  tell  us  what  he  thinks  about 
that.  Under  the  power  to  regulate  commerce  have  we  any  power  to 
so  regulate  corporations  as  to  protect  the  investing  public?  And 
if  so,  what  connection  has  the  security-investing  public  with  inter- 
state commerce? 
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Mr.  Jenks.  I  am  very  glad  Mr.  Low  spoke  of  that.  I  siiould  say 
that  under  the  power  to  regulate  commerce  the  United  States  Gov- 
ernment does  have  a  perfect  right  to  invite  corporations  that  are 
engaged  in  interstate  commerce  to  answer  any  questions  that  Avill 
serve  the  public  welfare. 

The  Chairman.  Oh,  but  that  is  not  quite  it,  is  it — ^"  invite  ?  " 

Mr.  Jenks.  "  Invite?  "    Certainly. 

The  Chahiman.  Xo;  my  question  is:  Do  we  have  any  power,  under 
the  f)Ower  to  regulate  conunerce,  to  so  regulate  it  as  to  protect  the 
security  or  value  of  the  investing  public's  investments?  Is  that  a 
part  ol  our  power  to  regulate  commerce  ? 

i£r.  Jenks.  I  should  say  that  it  is  part  of  your  power  to  regulate 
commerce  or  to  make  any  other  law.  I  think  it  is  entirely  within 
Your  power,  and  I  think,  moreover,  it  is  part  of  your  duty,  in  passing 
laws  to  reflate  interstate  conmierce  or  to  do  anything  else,  to  keep 
in  mind  distinctly  and  fully  the  public  welfare.  If  you  can  secure 
that  welfare  easily,  and  well,  and  legally,  and  properly  by  suggesting 
that  in  their  reports  they  shall  furnish  certain  information  that  will 
be  of  benefit  to  the  investing  public  and  to  others,  it  is  perfectly 
proper,  and  legal,  and  wise  for  you  to  do  it. 

The  Chairman.  In  other  words,  it  comes  down  to  the  proposition 
that  we  have  power  to  take  care  of  the  solvency  of  a  corporation  en- 
gaged in  interstate  commerce  for  the  protection  of  the  investing  pub- 
lic; does  it  not? 

Mr.  Jenks.'  It  depends  upon  how  you  are  going  to  take  care  of  that 
solvency. 

The  CHAHtMAN.  No  matter  about  how — is  not  that  what  it  comes 
down  to? 

Mr.  Jenks.  I  do  not  think  so,  necessarily — not  at  all.  You  are 
not  in  any  way  directing  the  affairs  of  that  corporation.  You  are  ask- 
ing the  corporation  to  tell  the  public,  to  tell  you.  to  tell  the. Govern- 
ment, what  its  financial  condition  is,  provided  it  wishes  to  get  these 
benefits.  They  can  take  their  choice.  It  is  a  purely  voluntary  thing, 
and  they  can  take  their  choice.  If  they  wish  to  get  these  benefits 
'Which  you  are  willing  to  concede  to  them  under  certain  conditions, 
it  is  perfectly  proper  for  you  to  make  the  condition  one  that  will  be 
of  benefit  to  the  investing  public. 

The  Chaibman.  Is  it  your  position  that  under  the  power  to  regu- 
late commerce  we  have  the  power  to  say  that  no  corporation  shall 
engage  in  interstate  commerce  except  upon  such  conditions  as  Congress 
shall  impose,  irrespective  of  whether  those  conditions  do  or  do  not 
relate  to  interstate  commerce?  Is  not  that  practically  what  your 
position  comes  down  to;  and  do  you  take  that  ground?  I  am  not 
mtimating  that  that  is  not  a  sound  ground,  or  one  way  or  the  other. 

Mr.  Jenks.  I  was  going  to  say  that  that  question  is  a  very  clean- 
cut  legal  proposition.  My  own  opinion  on  that  matter  is  (but  I 
should  not  fee!  like  insisting  upon  it  too  strongly)  that  the  courts 
have  said  that  the  power  to  regulate  commerce  is,  in  the  hands  of 
the  Congress,  practically  unlimited. 

The  Chairman.  Have  you  consulted  the  counsel  that  have  been 
associated  with  you  in  the  drafting  of  this  bill  ?  They  are  very  emi- 
nent gentlemen. 

Mr.  Jenks.  Not  on  that  specific  question. 

The  Chairman.  It  is  a  pretty  important  proposition,  is  it  not  ? 
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Mr.  Jenks.  It  is. 

The  Chairman.  It  comes  pretty  near  going  to  the  nub  of  the  whole 
thing. 

Mr.  Low.  We  will  consult  not  only  them,  but  others,  Mr.  Chair- 
man. 

The  Chairman.  Will  you  please  give  us  the  benefit  of  you  investi- 
gation ? 

Mr.  Low.  Certainly. 

The  Chairman.  These  are  all-important  questions. 

Mr.  Low.  May  I  ask  another  question?  (You  will  observe  that 
my  questions  take  the  point  of  view  of  the  business  man  rather  than 
the  lawyer.)  Is  it  not  certain  that  Congress  has  just  as  much  control 
over  interstate  commerce  as  it  has  over  national  banks ;  and  does  not 
the  Conffress  undertake,  by  supervision,  to  protect  the  investor  in 
'nationaloanks  and  by  other  regulation ;  and  can  it  not,  by  a  parallel 
course  of  reasoning,  do  the  same  thing  for  interstate  commerce  and 
those  investing  in  it? 

The  Chairman.  You  have  some  very  distinguished  gentlemen  ad- 
vising you ;  and  they  can  undertake  to  establish  the  parallel  between 
national  banks  and  the  power  to  regulate  commerce.  Of  course,  I 
am  not  giving  information  on  this  subject,  however;  I  am  simply 
seeking  it. 

Mr.  Jenks.  I  understand. 

The  Chairman.  I  should  think  it  would  bother  them  somewhat, 
however,  to  establish  the  analogy;  because  the  national  bank  is  the 
creature  of  the  National  Government,  absolutely  subject  to  its  control 
in  all  of  its  functions  and  operations,  and  does  not  derive  any  power 
whatever  from  any  source  except  from  the  National  Government.  I 
simply  throw  this  out  as  a  suggestion.  It  receives  a  charter  from  the 
National  Government;  and  what  we  authorize  it  to  do  we  can  au- 
thorize it  to  do  under  any  kind  of  conditions  that  we  see  fit.  .  But  the 
regulation  of  commerce  is  not  exactly  vested  in  us  by  an  act  of  Con- 
gress, but  by  the  Constitution  itself. 

Mr.  Jenks.  Yes ;  by  a  still  higher  power. 

The  Chairman.  And  one  difficulty  about  this  other  proposition  is 
that  the  courts  have  held  in  the  most  recent  case*  that  we  can  not  regu- 
late people  because  they  are  engaged  in  interstate  commerce,  but  we 
can  only  regulate  people  engaged  m  interstate  commerce  in  the  doing 
of  interstate  commerce.  That  is  what  has  been  expressly  held  during 
the  last  forty-eight  days.  That  is  the  embarrassment  you  may  reach 
in  connection  with  that  matter. 

Mr.  Jenks.  If  I  recall  aright,  Mr.  Chairman,  the  courts  have  held 
that  it  is  within  the  power  of  Congress  to  refrain  from  interfering  in 
interstate  commerce  along  certain  lines  if  it  wishes  to  do  so,  or  to  re- 
strict interstate  commerce,  so  far  as  I  recall,  without  any  specific  limi- 
tation as  to  its  power  to  restrict  it — practically  to  prescribe  the  condi- 
tions under  which  any  corporation  shall  engage  in  interstate  com- 
merce. 

The  Chairman.  You  think  some  case  has  held  that — that  they  can 
prescribe  the  conditions,  irrespective  of  whether  or  not  the  conditions 
relate  to  interstate  commerce  or  to  State  commerce,  as  conditions  upon 
which  corporations  can  engage  in  interstate  commerce?  If  you  have  a 
case  that  establishes  that  proposition,  you  can  call  our  attention  to  it, 
and  we  can  examine  it. 
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Mr.  Jenks.  I  was  going  to  say  that  my  understanding  is  that  there 
are  certain  cases  that  practically  take  that  position — ^that  it  is  within 
the  discretion  of  Congress  to  aetermine  the  conditions  under  which 
interstate  commerce  shall  be  carried  on  by  any  individual  or  corpo- 
ration. I  shall  be  glad  to  see  if  I  can  not  submit  a  case  that  will  touch 
that  point. 

The  Chairman.  I  wish  you  would.  I  have  entertained  more  or 
less  of  that  view  heretofore;  but  I  have  been  obliged  to  surrender 
more  or  less  of  it  on  account  of  the  recent  decisions.  Now,  go  right 
along. 

Mr.  Jenks.  May  I  ask  if  there  are  other  questions  to  be  asked  under 
this  general  head  of  publicity ! 

The  Chaihman.  Have  you  gjven  all  the  details  that  you  care  to 
give,  now,  Professor,  as  indicating  the  scope  that  you  think  that  the 
returns  should  take? 

Mr.  Jenks.  These  were  the  suggestions  that  were  made,  and  I  think 
I  covered  practically  all  of  them.  I  can  run  over  them  again  in  a 
moment 

The  Chairman.  Yes. 

Mr.  Jenks  (reading) : 

Its  name.  State  of  incorporation  (If  Incorporated),  and  location  of  principal 
office,  together  with  a  true  copy  of  its  charter  or  articles  of  incorporation  (If 
incorporated),  or  of  association,  and  a  true  copy  of  all  special  or  private  acts 
(if  any)  under  which  it  is  organized  or  constituted  or  continued,  or  a  reference 
thereto,  as  published  in  the  official  laws  of  the  State  in  which  any  such  acts 
bare  been  passed. 

The  names  of  its  officers,  directors,  and  standing  committees,  if  any,  with 
resid^iceR. 

A  complete  copy  of  its  by-laws. 

If  such  corporation  or  association  shall  be  one  having  a  capital  stock,  its 
statement  shall  include  the  following  additional  data  : 

The  nature  of  its  business. 

A  description  of  the  different  classes  of  its  stock,  if  any,  with  respective 
amounts  authorized  and  outstanding,  and  the  terms,  privileges,  restrictions, 
and  conditions  of  each  class  separately,  and  also  a  description  of  its  funded 
debt,  and  the  several  issues  thereof,  and  the  respective  amounts  thereof  Issued 
and  outstanding. 

A  statem&it  of  the  amounts  of  its  stock  held  by  other  corporations,  specifying 
such  corporations,  and  the  amounts  held  by  them,  respectively. 

A  statement  of  the  amount  of  stock  in  other  corporations  held  by  it,  stating 
the  names  of  such  corporations  and  the  separate  amounts  of  stock  held  therein. 

A  copy  of  the  balance  sheets  and  of  the  income  account  and  of  all  reports 
to  stockholders  of  the  corporation  for  the  two  preceding  years. 

Similar  informalon  as  to  any  other  corporation  more  than  one-half  of  whose 
capital  stock  is  held  by  it. 

The  Chairman.  May  I  ask  one  question  right  there?  What  does 
the  report  to  the  stockholders  for  the  two  preceding  years  have  to  do 
with  mterstate  commerce?  I  simply  make  that  as  a  suggestion. 
What  connection  does  it  have  ? 

Mr.  Jenks.  I  think  I  should  reply  to  that  just  as  I  replied  be- 
fore, with  respect  to  a  matter  of  that  kind — ^that  it  is  of  the  greatest 
importance  in  determining  the  nature  of  the  corporation's  work  that 
we  shall  see  how  that  work  is  carried  on  in  detail.  There  is  no  other 
way  in  which  we  can  find  that  as  fully  and  easily  as  we  can  in  that 
way. 

The  Chairman.  So  far  as  I  can  judge,  the  information  that  you 
have  suggested  is  everything  that  a  State  legislature  could  require  of 
a  corporation  chartered  bv  the  State.    Is  it  your  conception  of  the 
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legal  situation  that  Congress  has  the  same  power  with  reference  to 
requiring  reports  from  corporations  engaged  in  interstate  commerce 
that  a  State  nas  in  relation  to  a  State  corporation  that  it  charters? 

Mr.  Jenks.  No;  I  think  not;  but  I  think  there  is  this  distinction 
that  should  be  made  in  connection  with  what  I  have  just  said,  and  that 
is  that  Congress,  in  my  judgment,  does  have  the  power  to  prescribe 
the  conditions.  You  will  remember  that  this  is  not  a  compulsory 
thing.  This  is  a  permissive  thing.  It  simply  says :  "  If  you,  the  cor- 
poration, wish  to  do  this  interstate  commerce  " — and  they  are  not  re- 
stricting it  to  that,  either — ^"  and  wish,  furthermore,  to  get  special 
privileges  that  we  are  willing  to  grant  under  certain  conditions,  you 
may  have  those  privileges  if  you  willingly  come  and  give  us  this  in- 
formation." 

Mr.  Alexander.  In  other  words,  "  if  you  want  to  escape  the  Sher- 
man antitrust  act?  " 

Mr.  Jekks.  "  If  you  want  to  escape  the  Sherman  antitrust  act,  in 
part,  at, any  rate,  come  and  give  us  this  information  and  you  may, 
But  if  you  prefer,  instead  of  giving  us  that  information,  to  take  the 
penalties  and  evils  of  the  Sherman  antitrust  act,  which  has  been  held 
<;onstitutional,  unreasonable  although  the  court  says  it  is  in  certain 
particulars,  you  may  do  so." 

Mr.  Alexander.  "  If  you  want  to  make  pooling  arrangements,  file 
them  and  we  will  ascertain  whether  it  is  proper  for  you  to  pool  and 
not  get  caught  under  the  Sherman  antitrust  act."  is  not  that  your 
idea? 

Mr.  Low.  That  is  the  idea. 

Mr.  Jenks.  Yes ;  if  I  understand  your  question,  I  think  that  is  just 
the  idea.  "  If  you  want  to  pool  and  will  give  us  full  information 
about  your  pooling,  so  as  to  let  us  see  whether  it  is  a  reasonable  pool 
^r  not,  you  may  do  so,  provided,  in  our  judgment,  it  is  reasonable." 

The  Chairman.  That,  of  course,  is  an  interstate-commerce  pool? 

Mr.  Jenks.  An  interstate-commerce  pool. 

The  Chair3ian.  Of  course,  the  Commissioner  of  Corporations 
could  not  have  any  opinion  at  all  unless  he  had  the  full  information; 
so  that  question  answers  itself.  But  do  you  think  that  we  ought  to 
impose  immimity  on  the  hypothesis  that  as  a  consideration  for  it  we 
are  giving  constitutional  or  unconstitutional  information? 

Mr.  Jenks.  If  you  will  pardon  me,  Mr.  Chairman,  I  do  not  think 
that  is  a  fair  question. 

The  Chairman.  Well,  I  understood  you  to  concede  that  some  of 
these  details  that  you  refer  to  were  details  that  could  not  be  required 
under  the  commerce  clause. 

Mr.  Jenks.  But  that  does  not  make  them  unconstitutional,  Mr. 
Chairman.     It  may  very  well  be  that 

The  Chairman.  I  am  speaking  upon  the  basis  of  being  able  to 
constitutionally  require  them. 

Mr.  Jenks.  That  is  a  different  think.  If  you  put  it  in  that  way, 
I  will  say  yes. 

The  Chairman.  Is  there  not  such  a  thing  as  a  Federal  power? 

Mr.  Jenks.  Certainly. 

The  Chairman.  Is  there  not  such  a  thing  as  a  Federal  purpose? 

Mr.  Jenks.  Certainlv. 
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The  Chairman.  Do  you  think  the  Federal  Government  has  any 
business  either  to  legislate  or  to  administer  legislation  except  in  the 
execution  of  a  Federal  power? 

Mr.  Jenks.  I  do  not. 

The  Chairman.  Then,  what  busineas  has  it  with  information  that 
does  not  relate  to  the  execution  of  a  Federal  power? 

Mr.  Jenks.  Xone. 

The  Chairma^\  But  that  is  the  kind  of  information  you  want  to 
be  prepared  to  get,  is  it  not  ? 

Mr.  Jenks.  I  beg  your  pardon ;  that  is  where  I  differ.  I  think  it 
is  a  Federal  power  to  secure  the  general  welfare  of  the  public,  as 
much  as  it  is  to  regulate  interstate  commerce. 

The  Chairman.  Then,  you  fall  back  on  the  "general  welfare" 
clause  ? 

Mr.  Jenks.  I  would,  for  that  specific  thing. 

The  Chairman.  That  settles  it,  then. 

Mr.  Jenks.  It  seems  to  me  it  comes  up  in  this  way:  In  my  judg- 
ment (which  is  subject  to  possible  correction,  of  course)  it  is  entirely 
within  the  power  of  Congress  to  prescribe  certain  conditions  under 
which  corporations  may  secure  the  benefits  of  this  act.  Those  con- 
ditions may  not  be,  of  course,  unconstitutional  conditions,  but  they 
may  be  conditions  that  are  perfectly  legal  and  proper  and  within 
the  public  welfare,  though  not  directly  connected  with  interstate 
commerce. 

The  Chairman.  Is  it  your  idea  that  we  can  do  almost  anything  that 
is  necessary  to  promote  what  you  would  call  the  general  welfare — ap- 
propriate money  and  enact  legislation  ? 

Mr.  Jenks.  Why,  you  certainly  do  appropriate  a  great  deal  of 
money  and  enact  a  great  deal  of  legislation  for  the  general  welfare. 

The  Chairman.  I  am  asking  you  as  a  constitutional  lawyer. 

Mr.  Jenks.  I  hardly  like  to  take  to  myself  the  name  of  a  constitu- 
tional lawyer. 

The  Chairman.  Well,  as  a  layman,  then  ? 

Mr.  Jenks.  But  I  should  say  that  you  very  wisely  do  appropriate 
much  money  for  the  interests  of  the  public  welfare,  and  you  have  a 
perfect  constitutional  right  to  do  it. 

The  Chairman.  You  think  we  have  ? 

Mr.  Jenks.  Oh,  certainly. 

The  Chairman.  You  think  that  anything  that  in  the  judgment  of 
the  legislature  promotes  the  public  welfare  is  a  legitimate  subject  of 
appropriation ;  and  if  it  is  a  legitimate  subject  of  appropriation,  why 
is  it  not  a  legitimate  subject  of  legislation  ? 

Mr.  Jenks.  Unless  it  is  specifically  forbidden  in  other  respects. 

The  Chairman.  Yes ;  but  unless  there  is  some  specific  provision  of 
the  Constitution  prohibiting  an  appropriation,  we  can  appropriate 
for  any  purpose;  and  if  we  can  appropriate  for  that  purpose,  we  can 
le^slate  for  the  same  purpose  ? 

Itfr.  Jenks.  I  do  not  think  I  should  put  the  matter  quite  so  strongly 
as  that.  Of  course,  I  am  aware  that  the  Constitution  is  a  constitu- 
tion that  is  of  specific  grants ;  but,  at  the  same  time,  the  grant  as  to 
the  public  welfare  we  Know,  under  the  interpretation  of  our  court, 
has  a  very  wide  application ;  and  just  where  the  line  can  be  drawn 
it  certainly  would  not  do  for  one,  offhand,  to  say. 
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Tlie  Chairman.  I  wish  vou  would  put  into  the  record  a  case  where 
the  courts  have  relied  on  the  ''  general  welfare  "  clause  to  enlarge  the 
enumerated  powers,  either  by  way  of  appropriation  or  by  way  of 
legislation.  I  suppose  you  and  I  agree  that  this  Federal  Govern- 
ment is  a  government  based  upon  enumerated  powers? 

Mr.  Jenks.  Yes.  At  the  same  time  I  think  the  later  interpreta- 
tion of  the  public  welfare  clause  has  been  to  extend  it  far  beyond 
what  people  before  had  thought  it  covered. 

The  Chairman.  I  wish  you  and  your  attorneys  would  put  in  the 
record  (because  T  am  interested  in  that  for  another  reason)  a  case 
that  will  show  that  the  court  relied  upon  the  "  general  welfare '' 
clause  to  enlarge  the  construction  of  the  enumerated  powers.  I  do 
not  care  whether  it  is  contemporaneous  or  what  case  it  is;  I  would 
simply  like  to  see  where  there  is  a  case  where  they  have  invoked  the 
general-welfare  clause  for  the  purpose  of  enlarging  the  operation  of 
any  enumerated  powers,  or  "  powers  plainly  adapted  to  the  end." 
That  is  the  language  of  the  old  Gibbon  and  Bobbins  case. 

Mr.  Jenks.  It  was  the  Gibbons  case  I  had  in  mind. 

Mr.  Low.  May  I  ask  a  question? 

The  Chairman.  Certainly. 

Mr.  Low.  I  hold  in  my  hand  a  bill,  House  bill  No.  2,  introduced  by 
Mr.  Littlefield  December  4,  1905.  in  which,  among  the  questions  to 
be  asked  interstate-commerce  companies  were  the  amount  of  bond? 
issued  and  outstanding,  the  amount  of  authorized  capital  stock,  the 
shares  into  which  it  is  divided,  the  par  value,  w^hether  common  or 
preferredj  the  dividend  upon  each,  and  so  forth;  and  the  report  of 
the  Judiciary  Committee 

The  Chairman.  Made  by  me  also. 

Mr.  Low  (continuing).  Favorably  upon  that  bill,  which  shows 
that  at  that  date  yourself  and  the  Judiciary  Committee  held  the 
view  that  we  have  held  in  preparing  this  bill. 

The  Chairman.  You  are  quite  correct;  but  let  the  chairman  state 
this,  if  you  please. 

Mr.  Low.  I  was  going  to  ask  the  chairman  a  question. 

The  Chairman.  Yes. 

Mr.  Low.  I  wanted  to  know  whether  the  doubt  that  is  now  in  your 
mind  is  the  result  of  this  Adair  decision,  more  recently  than  what  had 
taken  place  then  ? 

The  Chairman.  Not  the  Adair  decision,  but  the  decision  in  the 
Howard  case.  I  did  entertain  the  view  at  that  time  that  we  could 
ask  a  corporation  to  do  almost  anything.  But  since  the  Supreme 
Court,  in  the  Howard  case,  have  expressly  held  that  you  can  not 
regulate  corporations  because  they  are  engaged  in  interstate  com- 
merce, but  only  as  to  the  things  that  relate  to  interstate  commerce,  I 
have  very  grave  doubt,  because  the  court  have  announced  that  en- 
tirely new  and  clean-cut  proposition.  You  are  perfectly  correct  about 
that.  That  bill  is  pending  now.  But  with  the  light  that  is  shed  by 
the  Howard  case,  it  will  not  be  pressed  by  the  chairman  of  the  com- 
mittee.   Does  that  make  my  position  plain  ? 

Mr.  Low.  The  chairman  of  the  committee  will  understand  that  we 
are  not  very  much  to  be  blamed  for  holding  the  views  which  he  him- 
self and  the  Judiciary  Committee  have  so  recently  given  expression 
'to. 
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The  Chairman.  There  is  not  a  thing  that  the  chairman  has  su^- 
l|ested  that  indicates  that  anybody  is  to  blame.  The  chairman  13 
simply  looking  for  information. 

Mr.  Malby.  I  think  the  chairman  introduced  the  same  bill  this 
winter. 

The  Chaibman.  I  said  I  had,  and  it  is  pending  now. 

Mr.  Washbxjbn.  May  I  ask  one  question  ? 

The  Chaibman.  Yes. 

Mr.  Washbubn.  Many  of  the  manufacturers  of  this  country  are 
organized  into  trade  agreements  relating  to  the  buying  and  selling  of 
the  commodities  with  which  thev  deal,  and  are  forming  combinations 
from  time  to  time  that  are  held  to  be  in  contravention  of  the  Sher- 
man Act  as  it  is  now  construed.  Inasmuch  as  these  combinations  are 
the  only  a^eements  which  are  affected  by  the  Sherman  antitrust  act, 
I  should  like  to  ask,  as  a  practical  matter,  why  it  is  important  that 
any  individual  corporation  should  file  the  statement  which  is  called 
for  in  section  8  ?  In  other  words,  why  should  the  CommissioDer  of 
Corporations,  or  the  official  charged  with  determining  whether  these 
contracts  are  reasonable  or  unreasonable,  care  anything  about  the 
particular  condition  of  the  different  corporations  engaged  or  involved 
in  this  combination  ? 

Mr.  Jexks.  If  I  understand  your  question,  so  far  as  mo«t  of  those 
associations  are  concerned  that  you  are  speaking  about*  they  are 
voluntary  associations  without  a  capital  stock. 

Mr.  Washbubn.  No;  I  am  tallang  about  combinatioa<{  between 
corporations  scattered  all  over  this  country,  touching  ^ome  f>articijlar 
article  of  commerce.  My  question  is.  why  it  is  important  Ut  iiK^uire 
into  the  individual  financial  condition  of  each  01  ^  of  tbf;«^  ^torfKira- 
tions,  when  the  only  act  of  theirs  on  which  thff  Sh^frxfian  A^rt  /ran 
operate  is  the  combination  itself? 

ilr.  Jenks.  So  far  as  those  special  corporation-  are  cr^j/3em#5d  in 
that  connection,  if  their  contract  t  one  that  th*-y  wi-h  Ut  «*<r.ir«r  im- 
munity from,  of  course  that  information  mu-t  h^'fil^l:  o'f-«rmi-^  nM, 
So  far  as  the  specific  question  goes.  I  should  ^v  tr^t  ir.  a  tm^i  tuhut 
instances,  especially  in  the  case  of  the  smalIer'corp<rrat>/rrt.  it  i^  uo* 
important,  either  one  way  or  the  other.    Bet  I  irriairr.^r  that  a  ifr*rski 
paany  of  them  would  prefer  to  come  in  nr.'kr  th-?  znt  and  fi!"  that 
information,  in  order  that  there  might  be  no  o  ;*?-♦>,.'.  j>>  u,  th^  |^ 
gality  of  their  act  in  making  this  contract.    B  a.  or#  •:>  r/tft^'f  't^^fA, 
It  may  also  very  well  be  that  these  corpora »^>.r>  ar«r  -   t,  *:,%f  vy  y^r 
tne  of  this  agreement  they  are  acquiring  a  ir.f.r.op^,..-*  t  y,n*^T'  :^f,/i 
under  those  circumstances  it  is  of  extnirir.*»r  irr.p^/rr;**'.'^,  .•  ^<  r  ■  •//  ''  ^ 
they  are  getting  that  monopoli^ic  p^.Tr<rr.  ar.'i  h^-w   •>--.   ar"  i-r'f 
ckiiig  it 

Mr.  Sterling.  Professor,  the  chairr/.ar-  a-k^*-  ^  - '  .  «  .v  —  ^-r/  ^yo  ,f 
in  your  opinion,  you  thought  the  y,^*iT  of  tr.-t  f  «-/>"i    ^/va-  rr  "  * 7,? 
over  interstate  commerce  wa%  a^  t  ..I  zr.-:  ^xx:.\.'''»-  \*  ♦^^  */,f*f  ol 
the  State  legislatures  over  intrartari^  rr.rr.rr.^r-^.     i    .:'.t^t*f^A  yf,-, 
to  answer  that  in  the  negative  * 

Mr.  Jenks.  I  did  not  und^r-tar.i  *:,*  '.  ^--r  ',^ 
It  was  rather  this,  as  I  imderstor/ri  it.  Yr.  ^  :,x  ^' 

The  Chairma27.  The  ou^^^i^^/r.  ira-  ▼  -.** ^^^  r *  '  < -.  - ' /  .-a" 4-  yftfn 
to  regulate  corporation*  *'r,gag»ii  ,t.  .r---r--^  >/'-'-  a      ,  . ^  .\  ,  ^  ^^ 
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went  so  far  as  the  power  of  the  State  to  regulate  the  corporation  of  its 
creation  ? 

Mr.  Jenks.  Yes;  that  was  as  I  understood  the  Question.  • 

Mr.  Sterling.  Has  not  the  Supreme  Court  saia,  in  so  many  words, 
that  the  power  of  Congress  to  regulate  corporations  or  persons  en- 
gaged in  interstate  commerce  was  as  full  and  complete  as  the  power 
of  the  State  legislatures  over  corporations  engaged  in  intrastate  com- 
merce ?    Did  they  not  use  substantially  that  language  ? 

Mr.  Jenks.  I  was  not  aware  of  that.    If  so,  I  am  glad  to  hear  it. 

Mr.  Sterling.  I  think  they  have. 

Mr.  Jenks.  But  not  in  just  the  way  that  you  put  it. 

Mr.  Sterling.  They  have  said  this,  I  am  sure — ^that  the  power  of 
Congress  over  interstate  commerce  is  full  and  complete. 

Mr.  Jenks.  That  is  right ;  that  is  what  I  contended  before. 

Mr.  Sterling.  If  that  be  true,  can  there  be  any  serious  question, 
then,  about  the  Federal  Government  having  power  to  impose  any 
condition  on  interstate  corporations  that  will  enable  it  to  intelligently 
regulate  the  commerce  in  which  they  are  engaged  ? 

Mr.  Jenks.  That  was  the  contention  that  1  myself  was  making, 
exactly  as  you  are  stating  it;  but  it  is  a  little  bit  different  from  say- 
ing that  the  Congress  has  the  same  power  over  interstate  commerce 
and  over  corporations  that  may  be  engaged  in  interstate  commerce 
that  the  States  legislatures  have  over  corporations  engaged  in  intra- 
state commerce;  and  it  was  the  distinction  that  I  understood  the 
chairman  was  making.  I  myself  intended  to  take,  and  I  thought  did 
take,  exactly  your  position — that  Congress  could  practically  impose 
any  conditions  it  pleased  in  reference  to  the  regulation  of  interstate 
commerce;  but  not  necessarily  that  it  had  the  same  power  over  cor- 
porations engaged  in  interstate  commerce  that  the  State  had  which 
4tself  created  those  corporations. 

Mr.  Sterling.  I  of  course  intended  to  limit  it  to  the  power  of 
'Congress  over  corporation^  by  way  of  regulating  the  interstate  com- 
:merce  in  which  they  are  engaged. 

Mr.  Jenks.  As  far  as  it  is  necessary  to  regulate  it,  I  should  say 
that  that  is  exactly  the  position  I  was  taking.  So  far  as  I  see  the 
position  you  are  stating  now,  it  is  exactly  the  position  I  intended  to 
'^take  and  did  take. 

Mr.  Malby.  Professor,  there  can  not  be  any  question  but  that  in 
the  case  of  a  corporation  which  is  created  by  a  State  itself,  receiving 
its  corporate  existence  and  receiving  all  its  rights  and  privileges  from 
the  State  itself,  that  State  may  require  from  that  corporation  any 
kind  of  a  report  it  pleases. 

Mr.  Jenks.  Certainly. 

Mr.  Malbt.  But  the  distinction  between  that  case  and  the  one  in 
which  the  corporation  is  engaged  in  interstate  commerce,  where  the 
charter  in  every  case  is  granted  by  a  statute,  is  that  our  inquiry, 
under  the  decisions  of  the  Supreme  Court,  is  limited  to  those  acts 
which  go  exclusively  to  the  interstate  commerce. 

Mr.  Jenks.  Provided  you  are  compelling  it.  If.  on  the  other  hand, 
you  wish  to  say :  "  If  you  will  give  us  this  still  further  information 
that  we  perhaps  would  not  have  the  power  to  compel  you  to  give,  we 
will  grant  you  certain  other  immunities  and  privileges,"  I  conceive 
that  you  have  the  right  to  accept  that. 
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Mr.  MAiiBY.  The  precise  question  is  as  to  whether  we  can  compel, 
by  indirection,  a  corporation  to  furnish  information  which  we  could 
not  compel  it  to  furnish  by  direction.  That  is  a  very  grave  ques- 
tion in  my  mind.  For  instance,  it  would  be  my  opinion  that  }^ou 
can  not  say  to  a  corporation,  "  You  must  furnish  inrormation  which 
is  not  direcUv  connected  with  interstate  conmierce  in  order  to  be 
entitled  to  the  rights  and  privileges  of  an  act  of  Congress." 

iir.  Jexks.  I  am  very  glad  you  raised  that  question  here,  because 
it  seems  to  me  that  it  is  extremely  important 

Mr.  Maiat.  It  is  important;  it  is  very  important 

Mr.  Jenks.  And  I  think  the  distinction  should  be  kept  clearly  in 
nimd.  I  believe  that  Congress  does  have  a  right  to  secure  the  pub- 
lic welfare,  which  in  this  case  would  be  the  securing  of  the  informa- 
tion by  offering  certain  privileges  to  those  who  wish  to  accept  them. 
Let  me  take  an  illustration  on  that  point  which  is  along  a  somewhat 
different  line.  We  know  that  the  States,  the  Federal  Government, 
municipalities,  all  of  them,  say  repeatedly  to  corporations  and  in- 
dividuals: ^  You  *may  engage  in  bnsine^  of  a  certain  kind  provided 
you  will  do  certain  things.  If  you  like,  you  may  engage  in  the  cell- 
ing of  retail  liquor,  provided  you  will  pay  a  license  fee  of  a  certain 
amount;  otherwise  you  can  not^  That  is  a  power  that  exists  in 
many  cases  under  State  law.  Of  course  in  municipalities  it  exi-t-^ 
r^ularly,  and  in  tlie  United  States  it  exists  under  the  Federal  Gov- 
ernment. I  do  not  know  what  the  conditions  may  happ^-n  to  lie  in 
the  District  of  Columbia,  but  I  imagine  that  you  have  a  -ituation  of 
that  kind  in  the  District  of  Columbia. 

The  Chairman.  That  is  not  a  Federal  profx/^itl^/n:  tli^t  is  a  fii»i- 
nicipal  proposition  in  the  District  of  Columbia. 

i&.  Jenks.  It  is  within  the  power  of  the  IVleral  Govemm'-iit  to 
determine  the  conditions  under  which  it  n.ay  be  dof.*r. 

The  Chaibmax.  But,  Professor,  do  you  not  reco^r.iz^  xi*^,  di-iiriC' 
tion  between  the  Federal  power  and  the  m  iiii^ipai  jx/w^r  ti.-ir  (of.- 
gress  exercises  over  the  District  of  Coi'imbia  ? 

Mr.  Jenkb.  I  do  in  this  specific  ca-^:  f^-.r^i'.j.ly. 

The  Chairmax.  Certainly. 

Mr.  Jenks.  But  the  point  I  am  n.i'^.T.z  i-  this — r.?-At  v.^it  ,'-  a  \*'ty 
common  and  practically  univer-al  forrr^  of  l^-jri-laiio:.  .:.  21..  '-•;st/^> 
and  under  all  conditions  everrwhere. 

ilr.  Mai£t.  Only  to  this  exier.t.  ar.i  by  '\r*  .*r  rf  *•':.. \  /«"• :  7  'r^^ 
the  right  to  sell  liquor  is  obtain*:^]  trf.^i^  *:.k  **rA*^  >-^.f  .:.-:  r  '/-r  ■.  :. 
rules  and  r^olations  prc&cril>rd  bv  th*:  rru'fr.  v.  .*'./,  ,t  v. ;_';,.  ^f 
course, no  person  has  the  rigiit  to  vr*..  I>-  -'.r-  A  '/.r ry,r^',^.'  ,.'/  -  ^'i 
bv  a  State  cets  its  powers,  its  a^'-I^'^r.^.v  *o  -o  ',  .  -.:  <---.  ir'.-:,  •;>  -'•%»^. 


>,     .' 


It  is  a  creature  of  the  .State,  Its  j>'.t^  -:-  r  -;  >r  *rrvr '.--: 
or  wiped  out,  because  it  is  a  cr^:  -r>  ri  v  -  •*•*>,  i^  •.  *  ,'-  ;>/..:.•  1 
am  trying  to  impr^s  upoc  yo\z  :-.,:.-  1-  f  i  :  -,  *j, *"/.:%*.  ',:,  .^  «  "r-^- 
ture  of  the  National  GoTfrrr- ::.---*  r-f-.i. 

The  Chaibhan.  We:!.  v#\   -'.  ,  :.  f   tx*   v,  v^  '_  -^    ^,   /«•   v- 
that 

Mr.  Malbt.  I  Djean.  tLrr  '-rry  :i*, .:.-  ;v    r.i..*r    .-  -*f  '/.;         * 
ation. 

The  Chaikmax.  T*^- 

Mr.  Je^cks.  Thif^  tLat  h-fr  1*  -••^-i .   -  j    * 
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Mr.  Malby.  They  are  creatures  of  the  State;  and  they  receive 
their  authority  to  do  business  under  some  State  law,  and  not  under 
the  National  Government  law.  The  only  thing  that  we  can  do  is 
to  require  a  report  that  they  have  done  something  or  omitted  to 
do  something  by  virtue  of  a  provision  of  the  Constitution  regulat- 
ing commerce  between  the  States.  Now,  clearly  we  can  not  require 
them  to  do  the  things  which  a  State  could  require  of  the  same  cor- 
poration, because  our  power  is  limited,  under  the  Constitution,  to 
interstate  commerce.  The  point  I  desire  to  make  is,  so  as  to  be  under- 
stood, that  we  can  not  require,  I  should  say  offhand  (at  least,  I  in- 
vite a  discussion  of  the  subject),  of  a  corporation  doing  an  interstate 
commerce  business,  that  it  should  make  any  report  except  as  it  may 
have  reference  to  the  interstate  commerce.  I  also  think  that  we  can 
not  grant  them  a  privilege  in  a  bill  where  we  can  not  compel  them 
to  give  the  same  information  in  a  bill.  That  is  the  point  I  want 
to  make. 

Mr.  Jenks.  That  is  a  different  proposition. 

Mr.  Alexander.  That  is  the  nub  of  the  thing — that  last  sentence. 
Ienks.  It  was  to  that  second  point  that  I  was  about  to  reply. 
Suppose  we  grant  the  first  point — it  does  not  necessarily,  by  any 
means,  involve  a  granting  of  the  second.  So  far  as  the  type  of  legis- 
lation is  concerned,  it  is  very  frequently  the  best  form  or  legislation, 
in  accordance  with  the  public  policy,  for  all  kinds  of  legislative 
bodies,  instead  of  forbidaing  a  certain  act  and  providing  a  fine  or 
a  penalty  in  case  that  act  is  committed,  rather  to  invite  a  certain  line 
of  action  that  would  be  thought  to  be  in  the  line  of  public  policy  by 
granting  certain  privileges  in  connection  with  it.  A  large  part  of 
our  taxing  goes  along  on  that  line.  Everywhere,  if  you  pay  certain 
fees,  you  may  do  certain  acts.  That  does  not  simply  apply  to  cor- 
porations ;  it  applies  to  individuals  as  well.  The  corporation,  as  you 
say,  is  the  creature  of  the  State ;  but  the  individual  is  not  in  the  same 
sense  the  creature  of  the  State.  Yet  you  grant  licenses  to  indi- 
viduals as  you  do  to  corporations.  It  is  simply  a  generally  recog- 
nized principle  of  law,  so  far  as  I  am  aware,  m  all  kinds  of  law- 
making bodies,  applying  to  individuals  as  well  as  to  corporations, 
that  for  certain  lines  of  activity  it  is  better  to  invite  people  to  meet 
certain  conditions,  if  they  will,  and  do  certain  acts,  or  to  meet  cer- 
tain conditions  and  refrain  from  doing  certain  acts,  than  to  legis- 
late entirely  by  penalties  and  fines. 

Mr.  Malby.  Oh,  that  I  concede. 

Mr.  Jenks.  It  seems  to  me  that  this  bill  of  ours  is  of  that  same 
nature.  This  is  not  a  compulsory  act ;  it  is  a  permissive  act.  Here 
are  certain  things  that  are  in  the  mterest  of  the  public  that  we  would 
like  to  have  carried  out.  We  say  to  the  corporations,  "  If  you  will 
furnish  this  information,  if  you  wish  to  come  imder  this  law,  we 
will  grant  you  certain  immunities.  You  take  your  choice.  It  is  per- 
fectly immaterial." 

Mr.  Malby.  But  can  you  do  that?  Can  you  ^ant  immimities  to 
one  because  he  is  willing  to  give  the  information  that  you  do  not  grant 
to  another  who  is  not  willing  to  give  the  information,  provided  the 
information  you  require  is  not  within  the  power  of  Congress  to  dic- 
tate? . 

The  Chairman.  Provided  it  is  information  which  you  have  not 
any  legal  right  to? 
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Mr.  Jenks.  No  ;  it  seems  to  me,  Mr.  Chairman,  if  you  will  pardon 
me,  that  that  expression  of  yours,  and  the  other  expression  also,  is 
not  quite  an  accurate  expression.  It  is  rather  this:  "If  you  will 
grant  the  information  we  desire  you  may  have  certain  privileges," 
which  we  grant  it  is  in  the  public  interest,  and  which  you  yourself 
would  grant  that  it  is  in  the  public  interest  for  us  to  have. 

Mr.  Malbt.  I  think  that  is  the  all-important  question. 

Mr.  Jenks.  I  do  not  know  that  there  is  anything  further  to  be 
stated  on  that  matter. 

Mr.  Malby.  I  do  not  know  that  there  is. 

The  Chairman.  Should  we  enact  legislation  to  compel  the  produc- 
tion of  information  that  is  not  Federalin  its  character?  I  will  put  it 
that  way.  That  covers  the  whole  OTound.  That  is,  should  we,  as  a 
matter  of  policy,  enact  legjislation.  Professor,  for  the  purpose  of  com- 
pelling the  production  of  information  that  is  not  Federal  in  its  char- 
acter? 

Mr.  Jenks.  Personally,  I  should  be  inclined  to  say  that  we  oug:ht 
not  to  compel  the  production  of  information  that  is  not  Federal  in  its 
character. 

The  Chairman.  Do  we  not  practically  do  it  if  we  say  that  we  will 
give  the  corporation  immunity  from  crime  if  it  will  furnish  it? 

Mr.  Jenks.  I  refer  to  the  expression  that  was  used  a  moment  ago 
as  to  an  indirect  way  of  compulsion — it  does  not  look  to  me  like  that. 
It  looks  to  me  quite  of  the  other  type. 

The  Chairman.  We  do  propose  to  give  them  immunity  from  crime 
if  they  do  certain  things,  do  we  not  ? 

Mr.  Jenkb.  Certainty ;  you  grant  the  immunity,  provided  they  are 
willing  to  do  that ;  and  they  take  their  choice.  I  do  not  think  it  is 
right  to  call  that  compulsion. 

Mr.  Low.  Mr.  Chairman,  I  do  not  think  we  do  grant  immunity 
from  crime  in  the  ordinary  sense. 

The  Chairman.  Why  not? 

Mr.  Low.  What  we  do  say  is :  "  Upon  that  condition  you  can 
ascertain  what  the  attitude  of  the  prosecuting  arm  of  the  Govern- 
ment is  going  to  be — whether  they  are  going  to  attack  you  for  this 
thing  wmch  you  have  done  or  want  to  do,  or  whether  they  are  not;" 
and  that  is  all  that  the  bill  covers. 

The  Chairman.  I  think  it  quite  likely  that  I  misunderstood  you 
the  other  day,  Mr.  Low.  I  understood  you  to  say  that  all  these  cor- 
porations were  committing  crimes,  and  that  you  could  not  indict  a 
whole  public,  and  that  in  order  to  get  rid  of  a  condition  where  every- 
body was  committing  crime  it  was  wise  to  put  them  in  a  situation 
where  they  could  file  some  statements  which  would  show  that  the 
acts  that  they  had  done  were  not  crimes,  which,  it  seems  to  me,  is 
giving  immunity  for  what  is  now  an  existing  crime.  I  do  not  know 
whether  I  misapprehend  it  or  not. 

Mr.  Low.  Well,  perhaps  I  was  misunderstood,  Mr.  Chairman.  I 
did  not  intend  to  say  that. 

Mr.  Alexander,  x  ou  came  pretty  near  saying  that. 

The  Chairman.  I  think  you  did. 

Mr.  Low.  What  I  mean  is  this :  I  still  adhere  to  that  proposition, 
Mr.  Chairman;  but  this  is  what  I  want  to  make  clear:  Under  the 
law  as  it  stands,  it  is  the  business  of  the  Executive — speaking  of  the 
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Executive  as  representing  all  the  administrative  departments — ^to 
determine  who  is  to  be  prosecuted  under  that  law. 

The  Chairman.  That  is,  who  of  this  vast  mass  of  corporations  that 
are  now  committing  crimes  should  be  selected  out  for  prosecution? 

Mr.  Low.  Yes.  As  a  matter  of  fact,  three  or  four  combinations 
have  been  selected  out  and  have  been  prosecuted.  Nobody  knows 
who  is  to  be  the  next  one  or  when  the  next  one  will  be  attacked. 
This  bill  of  ours  does  not  change  the  legal  status  of  any  action  done 
under  the  Sherman  antitrust  act,  but  it  does  say 

The  Chairman.  It  does  not  change  the  legal  status? 

Mr.  Low.  I  do  not  think  so,  of  anything  done. 

The  Chairman.  Does  it  not  make  combinations  reasonable  that 
are  now  unreasonable  under  the  strict  construction  of  law  I  And  if 
it  does  not,  what  does  it  accomplish? 

Mr.  Low.  I  think  it  simply  gives  an  opportunity  to  the  executive 
arm  of  the  Government,  represented  by  the  Department  of  Commerce 
and  Labor,  to  say  whether  it  is  goin^  to  attack  that  combination  or 
not  under  the  Sherman  law.  That  is  all  it  does,  and  it  says  that 
cjuickly,  instead  of  leaving  it  uncertain  for  a  long  period  of  time.  If, 
in  the  brief  period  that  may  be  fixed  by  the  bill,  it  does  not  say  that 
the  thing  is  in  unreasonable  restraint  of  trade,  it  can  still  attack  at 
anv  time  in  the  future  if  it  changes  its  mind,  if  conditions  show  that 
it  has  been  mistaken ;  but  then  it  can  only  attack  on  the  ground  that 
the  thing  is  in  unreasonable  restraint  of  trade. 

The  Chairman.  Do  I  understand  you  to  say  this:  That  the  con- 
ditions will  continue  the  same ;  that  the  law  operates  the  same ;  that 
it  does  not  change  the  status;  that  you  simply  allow  the  offenses  to 
be  committed  under  the  law  and  declare  them  to  be  criminal;  but 
you  do  not  allow  a  certain  sort  of  offenses  to  be  prosecuted?  Is 
that  what  the  effect  of  the  bill  is? 

Mr.  Low.  I  think  the  effect  of  the  bill  is  to  determine  at  once,  and 
quickly,  whether  the  Government  is  going  to  attack  a  proposed  com- 
bination that  may  be  submitted  for  its  inspection. 

The  Chairman.  You  do  not  change  the  provisions  of  the  law? 
They  are  still  unlawful? 

Mr.  Low.  They  are  still  unlawful. 

The  Chairman.  But  you  do  not  allow  certain  ones  to  be  attacked ; 
and  that  is  the  indirect  way  of  reaching  the  result  ? 

Mr.  Low.  That  is  it,  exactly;  because  it  is  thought  that  the  Con- 
gress can  perfectly  control  the  action  of  the  Attorney-General  or 
the  Government  in  bringing  suits. 

The  Chairman.  I  suppose  we  would  have  to  concede  that  the  im- 
pending danger  up  to  date  would  not  seem  to  be  very  acute ;  because 
while  tnose  conditions  have  existed  for  the  last  eight  or  nine  years, 
the  prosecutions  have  been  almost  nil.  The  case  that  was  brought 
in  here  before  us  Saturday  seemed  to  be  a  case  that  it  was  quite  wise 
to  prosecute,  so  far  as  that  is  concerned;  it  was  practically  admitted 
by  the  gentleman  who  presented  it.  So  that  there  is  not  any  very 
great  danger  to  anybody  under  the  existing  conditions  on  account 
of  what  you  may  call  the  inaction  of  the  Department  of  Justice. 

Mr.  Alexander.  You  refer  to  Mr.  Shieffelin's  drug  case? 

The  Chairman.  Yes. 

Mr.  Malby.  I  hardly  think  vou  mean  to  say,  Mr.  Low  (or  if  you 
do,  it  is  not  necessary  to  say  under  your  bill) ,  that  these  men  who  toke 
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advanta^  of  the  provisions  of  this  act  if  it  is  passed  still  continue 
to  commit  crime,  because  the  only  crime  they  commit  is  under  the 
Sherman  law,  and  if  they  are  absolved  from  the  provisions  of  the 
Sherman  law  they  are  no  longer  lawbreakers. 

Mr.  Low.  Of  course  the  bill  has  two  faces. 

Mr.  Malbt.  It  does  change  the  Sherman  law. 

The  Chaibman.  It  is  supposed  to. 

Mr.  Low.  The  bill  has  two  faces — toward  the  past  and  toward 
the  future.  Toward  the  past  it  does  change  the  Sherman  law,  be- 
cause it  says  that  as  to  those  who  give  this  mf ormation  no  suit  shall 
be  begun  thereafter  against  them  except  on  the  ground  that  the  com- 
bination in  restraint  of  trade  is  in  unreasonable  restraint  of  trade. 

The  Chairman.  Does  it  not  change  it  as  to  the  future  also? 

Mr.  Low.  As  to  the  future,  it  proposes  the  plan  that  I  have  been 
tryiog  to  make  clear — that  if  anybody  wants  to  enter  upon  a  new 
contract  in  restraint  of  trade  he  can  submit  it  to  the  Department  of 
Conunerce  and  Labor  upon  the  conditions  named  in  the  bill,  and  be 
told,  within  the  period  fixed  by  the  bill,  as  to  whether  the  Government 
thinks  that  is  a  combination  that  ought  to  be  attacked  under  the 
Sherman  law ;  and  he  can  learn  that  immediately,  instead  of  going 
ahead  for  years  only  to  find,  at  the  end  of  years,  that  what  he  sup- 
posed was  lawful  was  really  unlawful.  If  the  Grovemment  says  that 
it  is  in  unreasonable  restraint  of  trade  (which  is  practically  what 
the  Attorney-General  has  to  say  when  he  begins  a  suit,  that  it  is  in 
unreasonable  restraint  of  trade)  then  the  parties  are  warned,  and 
they  need  not  do  what  they  have  proposed  to  do.  If,  on  the  other 
hand,  the  Government  does  not,  within  that  period,  say  that  it  is 
goin^  to  attack  it  can  thereafter  only  begin  the  suit  upon  the  ground 
that  it  is  in  unreasonable  restraint  of  trade.  In  a  contingency,  of 
course,  the  Sherman  law  is  changed,  but  the  contingency  has  to  take 
place  before  it  is  chan^d. 

The  CbLlebman.  It  is  simply  a  question  of  point  of  view  and  how 
you  state  it. 

Mr,  Low.  Yes. 

The  CHAHtMAN.  I  suppose  both,  in  other  words,  are  in  essence  the 
same.  Now,  Mr.  Low,  if  you  please,  it  is  almost  the  hour  for  the 
House  to  be  in  session;  ana  one  or  two  of  us  have  some  matters  on 
the  floor  to  attend  to  the  very  first  thing.  At  what  time  would  it  be 
agreeable  to  you  to  resume,  Professor  ? 

Mr.  Jenks.  Any  time  at  your  convenience. 

(An  informal  discussion  then  ensued  as  to  the  time  of  the  next 
meeting,  during  which  Mr.  Low  stated  that  he  would  personally  pre- 
fer to  nave  the  next  meetinff  on  Thursday  of  the  following  week.) 

The  Chairman.  The  understanding  we  had  on  Saturday  was  that 
we  would  go  on  to-day,  use  up  to-day,  and  then  probably  suspend  and 
begin  again  a  week  from  to-day.  I  think  that  was  the  understanding 
Saturday,  and  I  suppose  Mr.  Towne  has  gone  home  with  that  under- 
standing in  view. 

3£r.  Low.  I  can  easily  communicate  with  him  if  the  date  is  changed. 
It  is  exceedingly  inconvenient  for  me  to  be  here  a  week  from  Mon- 
day—that is,  a  week  from  to-day. 

The  Chaibmak.  After  to-day,  when  would  it  be  convenient  for  you 
to  be  here  again  ? 
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Mr.  Low.  As  far  as  I  am  personalh^  concerned,  I  should  rather 
have  it  Thursday  of  next  week.  Then  1  can  give,  if  necessary,  Thurs- 
day, Friday,  and  Saturday  to  the  subject. 

The  Chairman.  Thursday  of  next  week? 

ifc.  Low.  Yes,  sir. 

The  Chairman.  Or  do  you  mean  Thursday  of  this  week  ? 

Mr.  Low.  Thursday  of  next  week. 

Mr.  Henry.  You  could  not  go  on  on  Friday.  That  is  a  regular 
committee  meeting  day. 

The  Chairman.  You  want  time  for  careful  preparation,  of  course? 

Mr.  Low.  Yes;  this  point  we  will  have  looked  up.  Of  course  I 
appreciate  the  importance  of  it,  but  my  point  is  that  I  should  like  to 
be  able  to  arrange  for  a  hearing  before  the  Senate  Committee  at  the 
same  time  that  we  come  here. 

The  Chairman.  You  think  you  would  be  able  to  do  that  about  a 
week  from  Thursday  ? 

Mr.  Low.  I  should  think  so;  somewhere  toward  the  end  of  next 
week. 

Mr.  Parker.  Mr.  Chairman,  I  want  to  remind  Mr.  Low  of  the 
danger  of  postponing  this  hearing  too  far,  as  we  have  to  go  through 
the  full  committee  and  through  the  House  at  the  same  time.  But 
you  will  really  make  time  by 

Mr.  Low.  We  have  got  to  meet  again  either  on  Monday  of  next 
week  or  some  following  day,  on  account  of  the  arrangement  made  by 
the  Merchants'  Association. 

The  Chairman.  Yes;  I  suppose  that  will  be  fair. 

Mr.  Low.  And  therefore  it  would  be  a  very  great  convenience  to 
me  personally  if,  when  we  meet  next  week,  we  could  sit  continuously 
untu  we  are  through. 

The  Chairman.  So  far  as  the  subcommittee  are  concerned — at 
least,  so  far  as  I  am  concerned — I  am  readj  to  sit  right  along 
through,  except  that  when  it  comes  to  a  Judiciary  Committee  meet- 
ing we  sometimes  feel  that  we  ought  to  be  in  the  regular  meeting 
of  the  committee.  I  am  perfectly  willing  to  start  on  Monday  next 
and  keep  right  straight  along,  except  Wednesday  and  Friday^  every 
day  of  ttie  week,  so  far  as  may  be  necessary  to  get  reasonable  hear- 
ings. Or  I  will  meet  Thursday,  a  week  from  this  Thursday — any 
day  that  suits  the  people  interested  in  the  measure. 

Mr.  Alexander.  But  if  you  meet  a  week  from  Thursday  you  can 
not  go  on  on  Friday  forenoon. 

The  Chairman.  No  ;  we  can  not  go  on  on  Friday  forenoon. 

Mr.  Henry.  It  seems  to  me  we  had  better  let  it  go  over  until 
Thursday  week. 

The  Chairman.  Will  that  be  agreeable  all  around? 

Mr.  Alexander.  That  will  suit  me. 

Mr.  Davenport.  So  far  as  I  am  concerned,  I  have  no  objection; 
but  if  it  would  advance  the  progress  of  this  discussion  that  I  should 
go  on  to-morrow,  I  am  perfectly  willing  to  go  on  to-morrow.  I  am 
entirely  at  the  disposal  of  the  convenience  of  the  committee.  All  we 
want  to  do  is  to  have  an  opportunitv  to  present  our  objections  to  this 
bill. 

Mr.  Jenks.  TVIr.  Chairman,  if  we  could  perhaps  begin  this  after- 
noon a  little  earlier,  I  mjrseli  (unless  there  are  a  ^eat  many  ques- 
tions to  answer)  could  finish  in  fifteen  or  twenty  minutes  the  points 
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I  want  to  present.  Perhaps  some  new  points  of  objection  could  be 
made  this  afternoon. 

The  Chairmak.  Yes.  Then  suppose  we  suspend  until  half  past 
1  o'clock,  subject  to  the  condition  mat  if  we  do  not  get  through  with 
the  employers'  liability  bill  by  that  time,  we  will  have  to  wait  until 
we  do. 

Mr.  Jenks.  Certainly. 

The  Chairman.  Then  we  will  come  right  up  immediately  after 
that.  We  can,  perhaps,  arrange  then  as  to  just  what  time  we  will 
fix  for  later  sessions. 

(The  committee  thereupon  took  a  recess  until  1.30  o'clock  p.  m.) 

AFTER  RECESS. 

The  subcommittee  met  at  1.30  o'clock  p.  m.,  pursuant  to  the  taking 
of  recess,  Hon.  Charles  E.  Littlefield  (chairman)  presiding. 

The  chairman  announced  the  decision  of  the  subcommittee  to  ad* 
journ,  at  the  conclusion  of  this  j^fternoon's  hearing,  until  Thursday, 
April  16,  at  10.30  o'clock  a.  m.,  in  order  to  accommodate  various  per- 
sons desiring  to  be  heard  before  the  subcommittee. 

STATEHE17T  OF  HK.  T.  W.  JENKS— Contiiiaed. 

Mr.  Jenks.  It  seems  to  me  that  perhaps  we  could  sum  up  the  main 
points  that  were  under  consideration  this  morning  in  a  word  or  two, 
and  tben  take  up  some  of  the  other  points  afterwards.  As  I  imder- 
stand,  the  question  at  issue  is  this:  Has  Congress  power  to  relieve 
corporations  from  some  of  the  penalties  of  the  Sherman  Act  on  con- 
dition that  the  corporation  furnish  information,  some  of  which  per- 
haps Congress  could  not  compel  it  to  give.  So  far  as  the  supporters 
of  this  bin  are  concerned,  they  will  take  the  position  on  that  matter 
that  presumably  Congress  can  do  that.  If  so,  good ;  we  would  like  to 
haye  our  bill  passed.  In  case  it  should  be  thought  by  the  committee, 
or  otherwise  it  should  be  decided  in  the  courts  and  round  diat  Con- 
gr^  could  not  go  beyond  the  securing  of  the  information  that  it  has 
a  right  to  compel  the  corporations  to  give,  then  they  could  grant  the 
rehef  from  certain  of  the  provisions  of  the  Sherman  law  on  condition 
tfiat  the  corporation  furnish  all  the  information  that  Congress  can 
compel  it  to  furnish. 

One  other  point  along  that  line  is  this:  One  reason  why  it  has 
seemed  wise  to  us  to  leave  this  q^uestioninff  to  the  President,  instead 
of  putting  the  questions  in  the  bill  as  we  had  intended  to  do,  is  that 
the  President,  with  his  legal  advisers,  would  be  in  a  position  to  see 
how  far  he  could  go  along  that  line,  and  perhaps  would  be  able  to  go 
somewhat  further  than  we  could  wisely  put  into  the  law  itself.  So 
far  as  this  committee  of  the  Civic  Federation  is  concerned,  it  has 
practically  no  choice  as  to  whether  the  questions  should  be  left  to  the 
l^resident  or  included  in  the  law,  so  long  as  the  investigation  is 
thorough  enough. 

Mr.  LiTTLBFiBLD.  That  is,  you  want  the  results  in  the  most  feasible 
way? 

ftr.  Jenks.  In  the  most  feasible  way,  and  also  we  want  to  insure 
a  large  degree  of  publicity.  I  will  cite  one  illustration  in  favor  of 
the  contention  made  this  morning,  merely  as  an  illustration,  because 
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you  were  asking  for  illustrations.  It  has  seemed  to  me  and  to  some 
others  who  made  the  suggestion  that  the  Federal  GK>vemment  now, 
in  its  control  of  steamboats  that  are  engaged  in  interstate  commerce, 
or  that  are  on  the  ocean  under  the  control  of  the  Government,  is  act- 
ing pretty  largely  under  similar  conditions  to  those  proposed  in  this 
bifi.  The  Government  says  "  You  may  carry  on  your  business  as  a 
steamboat  provided  you  will  submit  to  certain  rules  of  inspection." 
The  steamboat  company  can  go  into  the  business  or  not  as  it  likes, 
but  if  it  goes  into  tne  business  it  must  have  its  boilers  inspected  and 
its  officers  must  submit  to  certain  conditions,  and  it  must  meet  con- 
ditions as  to  life-saving  apparatus  and  equipment  and  fire  equipments 

Mr.  Alexander.  There  is  no  question  there  but  what  the  Grbvem- 
ment  has  absolute  control  ? 

Mr.  Jenks.  Absolute. 

Mr.  Alexander.  Over  everjiihing  that  sails  on  the  water. 

Mr.  LiTTLEFiELD.  It  is  f  urtner  true  that  every  one  of  those  require- 
ments is  connected  with  either  the  safety  or  the  facilitation  of  com- 
merce. , 

Mr.  Jenks.  Yes,  sir.  Now,  there  is  a  question  whether  these  re- 
quirements that  the  bill  calls  for  are  not  also  connected  with  the  hold- 
ing down  of  monopolies,  which  may  be  looked  upon  not  as  a  matter 
of  physical  safety,  out  as  matter  of  absolute  safety  so  far  as  business 
is  concerned,  considered  in  relation  to  the  public  welfare. 

Mr.  LiTTLEFiELD.  Docs  it  not  come  down  to  this,  whether  the  effect 
is  theoretical  or  practical  ? 

Mr.  Jenks.  No;  I  should  say  whether  it  is  a  thing  that  can  be 
reached  directly,  or  whether  it  is  not  so  direct  a  measure. 

Mr.  LriTLEFiELD.  Of  course  there  is  another  fact  involved  in  this, 
that  Congress  confers  admiralty  jurisdiction  on  the  courts,  and  there- 
fore we  have  the  admiralty  jurisdiction  in  addition  to  that. 

Mr.  Jenks.  I  have  been  speaking  with  reference  to  the  questions 
of  registration,  and  with  reference  to  the  questions  that  could  be 
asked 

Mr.  Alexander.  Just  one  word.  Were  you  going  on  to-day  fur- 
ther with  the  consideration  of  that  point  that  Judge  Malby  raised 
just  before  the  adjournment  ? 

Mr.  Jenks.  If  I  recall,  that  was  the  question  as  to  the  relationship 
of  the  Federal  Government  to  the  State  corporations  as  compni-ed 
with  the  interstate  corporations. 

Mr.  LiTTLEFiELD.  Xo ;  the  question  was  whether  we  could  do  indi- 
rectly what  we  could  not  do  directly. 

Mr.  Alexander.  Let  me  put  a  concrete  case  in  a  homely  way. 
Suppose  the  Vanderbilt  lines  and  the  Penn>5ylvania  lines  want  to 
pool.  The  Government  says,  ''If  you  will  show  me  the  cards  in  your 
hand,  I  will  tell  whether  you  can  play."  Two  of  those  cards  the  Gov- 
emment  could  compel  them  to  snow  under  its  control  of  intei*state 
commerce.  Three  of  them  are  intrastate,  clearly.  Now,  the  ques- 
tion is,  can  tlie  Government  in  this  way  control  those  three — get  the 
information  on  those  three  points  that  is  entirely  intrastate? 

Mr.  Jenks.  By  granting  them  this  privilege  if  they  will  tell? 

Mr.  Alexander.  Yes.  Is  not  that  granting  them  indirectly  what 
is  not  granted  to  them  directly  ? 

Mr.  Jenks.  Yes;  that  is  the  point  at  issue. 
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Mr.  LiTTLEFiELD.  The  first  question  is  the  question  of  power,  and 
next  is  the  question  as*  to  whetner  it  is  wise  to  exercise  the  power  in 
that  way. 

Mr.  Jexks.  Yes.  I  think  it  is  often  desirable,  even  if  the  power 
exists,  instead  of  using  compulsion,  to  secure  the  information  by 
granting  privileges. 

Mr.  Clttlefield.  That  involves  those  two  great  underlying  social 
propositions  involved  in  all  legislation. 

Mr.  Jenks.  Yes.  So  much  for  corporations  that  have  a  capital 
stock.  The  second  part  of  this  section  nas  to  do  with  the  registration 
of  the  other  corporations.    The  bill  says : 

Snch  registration  by  a  corporation  or  association  not  for  profit  and  without 
capital  stock  may  be  effected  by  filing  with  the  Commissioner  of  Corporations 
a  written  application  therefor,  together  with  a  written  statement  setting  forth, 
first,  its  charter  or  agreement  of  association  and  by-laws ;  second,  the  place  of  Its 
principal  office,  and,  third,  the  names  of  its  directors  or  managing  officers,  and 
standing  committees,  if  any,  with  their  residences. 

That  is  to  say,  corporations  not  for  profit  are  not  required  to  show 
as  much  as  those  that  are  for  profit.  Of  course  the  reason  for  that  is 
apparent.  These  corporations  without  capital  stock  cover,  of  course, 
innumerable  associations,  such  for  example,  as  these  gentlemen  here 
are  representing. 

Mr.  LiTTLEFiELD.  Do  you  think  this  does  cover  a  voluntary  asso- 
ciation ? 

Mr.  Jenks.  Yes ;  this  will  cover  them.  They  may  register  if  they 
like. 

Mr.  LiTTLEFiELD.  It  says  "  a  corporation  or  association  not  for 
profit."    To  me  that  conveys  the  idea  of  a  legal  organization. 

Mr.  Jexks.  Certainly,  of  an  organization  that  is  le^al. 

Mr.  LiTTLEFiELD.  Xo :  but  I  mean  an  incorporated  organization. 
Of  course  every  association  that  is  organized  for  a  legal  purpose  is  a 
Tohmtary  association.  Of  course  all  organizations  of  labor  that  c.re 
not  organized  for  an  illegal  purpose  are  voluntary  associations. 

i£r.  Jenks.  Those  are  the  associations  I  had  in  mind.  There  is  a 
large  group  of  them.  I  have  spoken  of  one  class  of  them.  Then  we 
have  cnamoers  of  commerce  and  trades  unions  which  have  to  be  in- 
cluded also.  All  of  the  organizations  that  are  not  incorporated,  and 
whose  prime  purpose  is  not  for  profit,  come  under  that  class.  What 
we  had  in  mind,  of  course,  was,  as  you  know,  primarily  the  farmers' 
organizations  and 

3lr.  LiTTLEFiELD.  What  kind  of  an  association  did  you  have  in 
mind,  organized  without  incorporation  and  without  capital  stock  ? 

ilr.  Jenks.  Some  of  the  trades  unions  are  not  incorporated.  Take 
the  American  Federation  of  Labor,  is  that  incorporated  ? 

Mr.  LmiiEFiELD.  That  is  incorporated. 

Mr.  GoMPERS.  Very  few  of  them  are  incorporated.  I  was  under 
the  impression  until  last  Saturday  that  the  Order  of  Railway  Con- 
ductors was  an  incorporated  trades  union,  but  I  was  informed  that  it 
was  not,  and  later,  when  Mr.  Garrison,  its  chief  executive  officer,  ad- 
dressed the  committee,  he  said  that  the  organization  at  one  time  was 
incorporated,  but  it  now  is  unincorporated. 

Mr.  Jenks.  It  was,  of  course,  in  order  to  cover  all  such  organiza- 
tions that  this  provision  was  put  in  as  to  organizations  incorporated 
and  not  incorporated. 
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Mr.  LiTTLEFiBLD.  I  Understand  the  tendency  now  is,  so  far  as  the 
trades  unions  are  concerned,  against  instead  oi  toward  incorpjoration. 

Mr.  Emery.  The  International  Tj'pograpliical  Union  is  incorpo- 
rated? 

Mr.  GoMPERS.  No,  sir ;  it  is  not  incorporated. 

Mr.  Jenks.  It  was  felt  with  reference  to  such  organizations  that 
there  was  a  large  proportion  of  these  questions  that  would  be  asked 
of  an  incorporation  organized  for  purposes  of  profit,  very  few  of 
which  would  apply  to  incorporations  not  for  purposes  of  profit. 

Mr.  LiTTLEFiELD.  Practically  none  of  them  would  apply  ? 

Mr.  Jenks.  None  of  them,  practically;  and  we  felt  that  it  would 
be  sufiicient  if  they  furnished  this  information :  First,  the  charter  or 
agreement  of  association  and  by-laws;  second,  the  place  of  its  prin- 
cipal ofiice,  so  that  it  could  be  easily  found ;  and  third,  the  names  of 
its  directors  or  managing  officers  and  standing  committees,  so  that 
further  information  could  be  secured ;  and  if  that  would  be  supplied 
from  year  to  year,  so  that  it  might  be  kept  up  to  date,  we  saw  no 
reason  why  there  should  be  such  publicity  as  there  would  be  with 
reference  to  the  greater  corporations. 

Mr.  LrrrLBPiELD.  Before  we  leave  that  section  I  have  an  inquiry 
which  I  would  like  to  make  of  you. 

Mr.  Jenks.  Yes. 

Mr.  LrrrLEFiBLD.  What  power,  according  to  your  conception  of  this 
first  section,  do  you  vest  in  the  Commissioner  of  Corporations;  that 
is.  executive  or  judicial  power?  What  is  your  conception  of  the  kind 
or  power  you  vest  in  the  Commissioner  of  Corporations ;  is  it  execu- 
tive or  judicial  power? 

Mr.  Jenks.  Tnere  are  two  or  three  diflFerent  lines  of  action  that  in 
this  bill  are  imposed  upon  him.  With  reference  to  registration,  his 
duty  is,  of  course,  purely  administrative.  He  has  nothing  judicial 
to  do.  The  corporation  furnishes  this  information,  and  he  must 
register  it. 

Mr.  LiTTLEFiELD.  I  wiU  ask  you  this  question :  Is  it  competent  for 
Congress  by  legislation  to  vest  in  the  executive  branch  of  the  Gov- 
ernment any  judicial  powers? 

Mr.  Jenks.  I  should  say  yes;  but  at  the  same  time  I  realize  how 
very  limited  that  power  is  m  any  such  way. 

Mr.  LiTTLEFiELD.  I  gucss  you  had  better  consult  a  lawyer  on  that. 

Mr.  Jenks.  I  was  about  to  cite  an  illustration. 

Mr.  LiTTLEFiELD.    YcS. 

Mr.  Jenks.  A  "judicial"  power  is  something  that  is  pretty  in- 
definite ;  but  I  should  say  that  the  decisions  of  the  Comptroller  of  the 
Treasury  are  in  their  nature  essentially  judicial,  and  at  the  same  time 
nobody  questions  that  the  Comptroller  of  the  Treasurjr  has  the  riffht 
to  make  the  decisions  which  he  makes.  Some  one  might  think  his 
powers  purely  executive,  but  when  it  comes  to  deciding  the  general 
lines  of  policy  to  be  followed  the  Comptroller  renders  nis  decisions, 
and  that  function  is  spoken  of  as  a  judicial  function. 

Mr.  LnTLEFiBLD.  Is  it  your  opinion  that  it  is  competent  for  Con- 
gress by  legislation  to  vest  an  Executive  Department  with  judicial 
power, "which  involves  the  correlative;  is  it  competent  for  Congress 
to  vest  in  the  court,  a  judicial  bodv,  executive  power?  That  is  the 
kernel  of  the  whole  proposition,  ti  you  are  not  familiar  with  that, 
I  will  not  press  you  on  it. 
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Mr.  Jenks.  I  am  very  familiar  with  the  question  and  also  with 
the  difficulty  of  answering.  The  difficulty  of  the  answer  comes  largely 
on  this  account,  that  both  those  words,  "  executive  "  and  "  judici^," 
are  used  with  a  great  variety  and  number  of  shades  of  meaning.  If 
I  say  yes,  you  can  cite  any  nxmiber  of  examples  where  we  have  sep- 
arated the  powers,  and  if*  I  say  no,  you  can  cite  any  number  of  in- 
stances where  you  know  perfectly  well  both  powers  are  exercised  by 
the  same  body  or  person.  Take  the  courts ;  the  courts  have  an  ap- 
pointing power.  We  say  an  appointing  power  is  an  executive  power, 
and  under  those  circumstances  I  would  say  yes,  that  Congress  does 
have  a  right  to  vest  a  judicial  body  with  executive  power.  At  the 
same  time  the  question  comes  up,  has  Congress  a  right  to  grant  a 
judicial  power  to  an  executive  officer,  and  I  say  yes,  and  I  cite  the  ex- 
ample of  the  Comptroller  of  the  Treasury,  whose  duty  it  is  to  make 
decisions  that  are  judicial  in  the  ordinary  sense  of  the  word. 

Mr.  LiTTLEFiELD.  I  am  speaking  of  the  constitutional  sense  of  the 
word.  I  am  speaking  as  lawyers  ordinarily  speak,  with  the  constitu- 
tional conception  of  Uie  term. 

^Ir.  j£NKS.  May  I  answer  with  specific  reference  to  the  bill  ? 

Mr.  LrrTLEFiELD.  I  want  to  get  trie  proper  legal  steps.  See  if  you 
agree  with  me.  Is  it  not  generally  conceded  that  the  Government 
consists  of  three  branches  of  power,  the  executive,  legislative,  and  ju- 
dicial, within  which  each  branch  is  absolutely  supreme  and  can  not  be 
invaded  by  the  others?     Do  I  make  myself  clear? 

Mr.  Jenks.  Yes,  sir.    May  I  reply  in  a  general  way,  also  ? 

Jlr.  LrrTLEFiELD.  I  will  go  a  little  further. 

Mr.  Jenks.  My  answer  is,  not  that  I  assume  that,  but  that  that  is 
the  general  statement  that  is  commonly  accepted. 

^.  LiTTLETiELD.  That  is  all  I  say.  My  question  is  whether  it  is 
competent  for  Congress  to  vest  a  well-recognized — I  will  put  it  that 
way  so  as  to  eliminate  any  element  of  uncertainty  and  douot — to  vest 
a  well-recognized  judicial  power  in  an  executive? 

Mr.  Jenks.  Speaking  again  with  the  lejgal  point  of  view — ^I  speak 
with  a  great  deal  of  hesitancy  because  I  &  not  pretend  to  be  an  au- 
thority along  that  line — presumably  not.  But  let  me  say,  a  consider- 
able part  of  my  work  as  a  teacher  and  student  of  politics  and  political 
science  in  the  fast  few  years  has  been  to  show  that  in  spite  of  the  fact 
that  that  is  so,  our  executive  and  legislative  and  judicial  departments 
are  working  together  all  the  time,  and  necessarily  so,  and  it  is  practi- 
cally impossibk  for  either  of  them  to  work  alone ;  the  interrelation 
is  so  close  that  our  Government  could  not  exist  otherwise.  That 
being  the  fact,  I  think  it  is  also  a  fact  that  whatever  the  courts  may 
sav  with  reference  to  a  specific  case,  whatever  the  theory  may  be  that 
is  laid  down  in  the  Constitution  itself  and  in  the  courts,  we  are  never- 
theless continually  stepping  over  that  boundary  line. 

ilr.  Alexander.  In  other  words,  you  recognize  that  the  President 
is  a  veiT  large  part  of  Congress  ? 

Mr.  ciENKS.  Certainly. 

Mr.  Alexander.  For  he  can  override  legislative  action  at  any  time? 

Mr.  LrrTLEriELD.  That  does  not  even  reach  the  fringe  of  this  ques- 
ticm. 

Mr.  Jenks.  No.  The  fringe  is  reached  by  the  fact  that  the  power 
is  granted  in  the  Constitution  itself. 

Mr.  LrrrLBFiBLD.  As  to  this  registering,  is  that  an  executive  or  a 
judicial  act? 
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Mr.  Jenrs.  That  seems  to  me  to  be  an  executive  act. 

Mr.  LiTTLEFiELD.  Then,  do  you  provide  an  appeal  from  that  so  that 
the  Judicial  shall  revise  the  executive  discretion? 

Mr.  Jenks.  That  registration  is  purely  an  administrative  a<^,  and 
could  not  go  further  man  that  In  case  they  refuse  to  comply  with 
this  rule,  or  in  case  the  information  fumishea  is  false  in  any  material 
particular,  it  is  provided  that  the  Commissioner  of  Corporations  shall 
have  power  to  cancel  the  registration.  Now,  when  it  comes  to  make  a 
decision  as  to  whether  it  is  false  or  not  false,  then  it  seems  to  me  that 
the  Commissioner  of  Corporations  is  expressing  his  opinion,  and  that 
is  is  proper  for  that  to  be  reviewed  by  tne  court. 

Mr.  LiCTLEFiELD.  That  makes  it  a  Judicial  function. 

Mr.  Jenks.  I  think  it  makes  it  entirely  proper,  and  not  only  proper 
but  legal,  to  have  a  provision  for  the  review. 

Mr.  LiiTTLEFiELD.  But  that  makes  a  judicial  proposition,  to  that  ex- 
tent, and  if  it  did  not  make  it  a  judicial  proposition,  it  would  not  be 
competent  to  provide  for  a  review  by  the  court. 

Mr.  Jenks.  On  that  point  I  can  make  no  answer.  I  am  not  ad- 
vised well  enough  to  answer  it.  That  is  purely  a  legal  proposition 
that  I  am  not  advised  on.  It  seems  to  me  that  there  is  an  essential 
difference,  at  any  rate  in  public  policy  if  not  in  legal  construction, 
and  it  seems  to  me  that  the  appeal  is  proper  and  natural  here,  and  in 
the  other  case  it  will  be  absolutely  useless  at  any  rate. 

Mr.  Littlefield.  We  can  speak  of  that  when  we  come  to  it. 

Mr.  Emery.  I  would  like  to  be  allowed  to  ask  the  professor  a  ques- 
tion here. 

Mr.  Littlefield.  As  to  the  proposition  involved  in  the  other  section 
which  relates  to  unreasonable  restraint  of  trade,  I  will  reserve  that 

Mr.  Jenks.  May  I  state  one  or  two  other  illustrations  to  show  how 
this  line  between  executive  and  judicial,  after  all,  is  perhaps  to  a 
considerable  extent  a  matter  of  the  judgment  of  Congress  itself  in  a 
particular  case.  You  speak  of  the  rate  bill.  As  you  yourself  have 
said,  that  was  a  matter  of  long  discussion  and  of  the  greatest  differ- 
ences of  opinion,  which  word  you  should  label  it  bjr,  although  the  act 
to  be  done  was  clearly  in  mind.  There  may  be  cited  again  the  case 
of  the  Secretary  of  Commerce  and  Labor  with  reference  to  the  ad- 
mission of  an  immigrant;  shall  the  immigrant  be  admitted  or  shall 
he  not  ?  He  has  to  interpret  the  law  in  that  particular  case,  and  there 
is  no  appeal.  We  speak  of  the  Secretary  of  Commerce  and  Labor 
as  an  executive  officer,  but  in  any  ordinary  use  of  the  word  he  is  exer- 
cising a  judicial  function  there.  So  we  are  likely,  I  fear,  to  be  quar- 
reling over  perhaps  the  technical  meaning  of  a  word  which  may  have 
been  construed  by  the  court,  but  perhaps  has  never  been  construed. 
In  our  ordinary  acceptation  of  the  word,  it  is  a  judicial  function  per- 
formed by  an  executive  officer,  granted  by  Congress  to  the  executive 
officer. 

I  make  another  point,  that  it  is  a  possible  position  to  take  that 
when  Congress  coniers  jurisdiction  on  an  executive  officer,  it  is  per- 
haps constituting  him  for  that  purpose  a  judicial  officer.  The  Inter- 
state Commerce  Commission  is  looked  upon  as  an  executive  body,  but, 
nevertheless,  a  large  part  of  the  work  it  has  to  do  is  spoken "  of  as 
judicial,  and  an  appeal  lies  from  its  decisions  to  the  courts.    The 
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question  is.  Has  not  Congress  to-day  power  to  give  judicial  functions 
to  a  body  that  is  ordinarily,  I  think  I  may  say,  executive?  If  that  is 
the  case  it  may  have  jurisdiction  in  this  particular  case,  for  Congress 
has  power  to  confer  judicial  power  upon  a  man  who  is  engaged  in 
executive  work. 

Mr.  Ltttlefield.  The  question'^is  not  whether  it  has  power  to  con- 
fer it  upon  him,  but  the  question  is  whether  it  undertakes  to  do  so 
by  this  bill- 
Mr.  Jenks.  I  should  say  that  the  bill  simply  says  this,  that  it  is 
not  necessary  to  answer  that  question  if  Congress  has  the  power.  All 
we  need  to  answer  is  whether  it  is  wise  and  expedient  for  Congress  to 
^rant  that  power  to  the  Commissioner  of  Corporations,  and  it  is 
simply  leading  us  into  an  interminable  wrangle  over  the  definition 
of  a  word  to  raise  this  question  as  to  whether  the  function  is  execu- 
tive or  judicial.  If  Congress  has  the  right  to  grant  this  power  to 
him  that  is  all  we  need  say. 

Mr.  LiTTLEFiBLD.  If  in  the  part  of  your  bill  relating  to  appeal,  you 
clearly  confer  upon  the  Commissioner  of  Corporations  executive 
power  only,  which  involves  the  exercise  only  of  executive  discretion, 
do  you  then  claim  that  we  can  provide  in  another  section  for  a  judicial 
review  by  the  court?  Now,  I  doubt  if  it  advances  the  argument  a 
great  deal  to  discuss  the  question  of  judicial  power  from  the  stand- 
point of  what  is  known  as  the  common  and  ordinary  popular  accepta- 
tion. We  ar©  going  to  be  confined,  when  we  enact  this  le^slation,  to 
the  constitutional  power  of  Congress,  and  we  must  take  the  legal  ac- 
ceptation, even  though  it  may  contravene  the  popular  acceptation.  Is 
not  that  true  ? 

Mr.  Jexks.  Yes. 

Mr.  Ltttlefield.  Then,  is  it  not  important  for  us  to  know  whether 
we  are  giving  an  executive  power  only,  or  whether  it  involves  judicial 
power?  You  are  predicating  the  power  of  review  upon  the  wrong- 
ful exercise  of  executive  discretion. 

Mr.  Jenks.  As  I  say,  if  you  can  confer  upon  him  executive  and 
judicial  power,  then,  assuming  that,  you  do  not  need  to  ask  the  ques- 
tion as  to  whether  this  specific  act  gives  him  one  or  the  other. 

Mr.  LiTTLEPiELD.  Why  not?  Suppose  they  have  power  to  confer 
both  executive  and  judicial  power,  and  the  language  we  use  confers 
only  executive  power.  Having  conferred  that  power,  can  we  proceed 
to  review  that  by  the  judicial  power? 

Mr.  Jenks.  I  should  say  if  you  conferred  the  reviewing  power  here, 
that  in  itself  carries  with  it  the  power  to  jud^e  whether  the  acts  of 
the  Commissioner  are  right,  and  that  in  itself  is  judicial  action.  Of 
course  you  can  do  that.  Then  again,  you  can  say  that  he  must  register. 
That  is  executive  power. 

Mr.  LnrLBFiELD.  Your  answer  simply  departs  from  my  hypothesis. 

Mr.  Jenks.  Then  later,  when  you  ^ve  him  the  power  to  cancel  the 
registration,  you  can  label  that  judicial  power.  It  seems  to  me  this 
comes  so  clearly  upon  the  same  lines  as  powers  that  have  been  conferred 
upon  the  Interstate  Commerce  Commission  and  others  that  there  is 
but  little  question  that  Congress  has  the  power  to  grant  this  which 
may  be  called  judicial  power  and  then  to  grant  the  other  afterwards. 
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Mr.  LiTTLEFiELD.  We  have  had  this  question  before  the  Judiciary 
Committee  and  discussed  it  year  after  year;  as,  for  instance,  whether 
we  could  give  judicial  discretion  to  the  Spanish  Claims  Commission. 
We  have  had  that  thrashed  out  here.  Tne  contention  was  that  the 
Spanish  Claims  Commission  was  not  a  judicial  body. 

1Mb:.  Jenks.  We  shall  be  very  glad  to  submit  a  legal  opinion  on  that 
later. 

(See  later  in  the  testimony  cases  cited  showing  that  the  power  may 
be  granted,  according  to  the  contention  of  Mr.  Jenks.) 

Mr.  LiTTLEFiELD.   ics;  very  well.    Proceed  with  your  statement 

Mr.  Emery.  I  wanted  to  ask  what  the  reason  was  for  conferring 
the  power  on  the  Executive  in  prescribing  these  rules  and  regulations 
for  obtaining  this  information,  first  to  obtain  from  a  corporation  for 
profit  the  contracts  relating  to  the  subject-matter  of  interstate  com- 
merce, and  not  the  power  to  take  from  a  voluntary  corporation  or  cor- 
porations not  for  profit  in  their  contracts  relating  to  the  same  subject- 
matter? 

Mr.  Jenks.  That  is  something  that  will  come  up  a  little  later. 

Mr.  Emery.  No;  but  you  distinguish  between  corporations  for 
profit  and  voluntary  associations  not  for  profit.  From  one  you  exact 
only  the  names  of  the  officers,  a  copy  of  its  charter  or  agreement  of 
association  and  by-laws,  and  the  place  of  its  principal  office ;  but  from 
the  corporation  organized  for  profit  you  exact "  such  information  con- 
cerning the  organization  of  such  corporation  or  association,  its  finan- 
cial conditions,  its  contracts,  and  its  corporate  proceedings,  as  may  be 
prescribed  by  the  general  regulations  from  time  to  time.  Now,  there 
is  nothing  which  requires  from  the  corporation  not  for  profit  infor- 
mation as  to  its  contracts  and  proceedings. 

Mr.  Jenks.  That  question  comes  up  later.  One  reason  was  that 
there  was  no  public  reason  or  danger  that  would  make  it  desirable 
that  those  corporations  should  file  anything  more  than  that,  and  that 
we  could  get  at  them  and  find  them  if  we  had  the  information  as  to 
their  officers  and  directors,  and  the  place  of  their  principal  office.  As 
to  the  question  of  contracts,  that  comes  up  later. 

Mr.  Emery.  I  wanted  to  know  wKat  was  the  reason  for  that,  in 
this  connection. 

Mr.  Jenks.  The  distinction  is  made  here  because  if  you  find  out 
who  their  directors  are,  and  if  you  have  their  charter  or  agreement  of 
association  and  their  by-laws,  you  have  found  out  everything  that  will 
apply  to  them,  speaking  generally ;  but  when  he  come  to  the  question 
of  contracts 

Mr.  Low.  May  I  venture  to  answer  the  question,  because  I  think  I 
did  in  my  opening  statement.  The  Questions  relating  to  contracts  re- 
late to  their  financial  proceedings;  tjiey  are  asking  tne  money  of  the 
public  with  which  to  proceed  in  their  business.  Those  corporations 
which  are  not  for  profit  are  doing  no  such  thing,  and  that  is  the  reason 
for  the  distinction. 

Mr.  Jenks.  You  are  referring,  Mr.  Emery,  to  something  that  I 
have  not  touched  upon  at  all. 

Mr.  Emery.  I  am  referring  definitely  to  the  distinction  in  re^stra- 
tions  between  corporations  for  profit  and  those  not  for  profit  ui  the 
section  which  you  have  just  discussed. 

Mr.  Jenks.  In  that  section  I  am  now  speaking  of  there  is  nothing 
said  about  any  contract  of  any  nature  whatever. 
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Mr.  Emery.  As  to  the  conditions  under  which  they  can  register,  a 
definition  of  what  constitutes  registration,  this  section  says : 

Such  registration,  by  a  corporation  or  association  for  profit  and  having  capital 
stock,  may  be  eflfected  by  filing  with  the  Commissioner  of  Corporations  a  written 
application  therefor,  together  with  a  written  statement  setting  forth  such  infor- 
mation concerning  the  organization  of  such  corporation  or  association,  its  finan- 
cial conditions,  Its  contract. 

When  it  comes  to  the  filing,  to  the  registration  of  a  voluntary  asso* 
ciation  or  an  association  not  for  profit,  it  provides  that  registration 
there  is  to  be  effected  by  doing  three  things.    It  provides  as  follows : 

Such  registration,  by  a  corporation  or  association  not  for  profit  and  withoat 
capital  stock,  may  be  effected  by  filing  with  the  Commissioner  of  Corporations  a 
uTi#en  application  therefor,  tojsether  with  a  written  statement  setting  forth, 
first,  its  charter  or  agreement  of  association  and  by-laws ;  second,  the  place  of 
its  principal  office,  and,  third,  the  names  of  its  directors  or  managing  ofllcers, 
and  standing  committees,  if  any,  with  their  residences. 

1  wanted  to  know  whether  the  power  is  conferred  upon  the  Execu* 
tive  to  exact  from  corporations  not  for  profit  contracts  which  affect 
interstate  commerce  from  their  standpoint.  Mr.  Garretson  took  as 
an  illustration  the  other  day,  in  the  course  of  his  discussion,  twelve 
railroads  entering  into  contracts  with  the  railway  brotherhood.  These 
are  contracts  made  by  the  association  evidently  affecting  interstate 
t'ommerce  and  the  interchange  of  commodities  between  the  States  and 
the  operation  of  the  physical  means  by  which  they  pass  from  one 
State  to  another.  What  reason  is  there  that  on  tne  one  hand  the 
President  can  exact  from  the  railroads  a  statement  of  the  contracts 
into  which  they  enter,  but  on  the  other  hand  can  exact  no  statements 
from  the  twelve  other  parties  as  to  the  agreement  of  combination  into 
which  they  enter? 

llr.  Jenks.  I  may  reply  again  as  I  did  a  moment  ago.  I  had  over- 
looked the  fact  that  the  word  "  contracts  "  is  in  there.  That  pro- 
nsion  with  reference  to  contracts  is  taken  up  most  specifically  later. 
Here  there  is  simply  a  power  granted  to  the  Irresident  as  to  the  condi- 
tions of  registration.  It  seemed  to  me  that  the  point  you  were  bring- 
ing up  was  out  of  its  proper  order. 

Mr.  Emery.  It  can  not  be  exacted  from  them  under  the  subsequent 
J^ections. 

Mr.  Jenks.  It  would  seem  to  me  that  the  question  was  more  appro- 
priate later. 

Mr.  LiTTLEFiELD.  Of  coursc  the  bill  ought  to  be  consistent  through- 
out. 

Mr.  Jenks.  I  think  it  is. 

Mr.  LiTTLEFiBLD.  But  your  idea  in  section  10  evidently  covers  the 
suggestion  of  Mr.  Emery  ? 

Mr.  Jenks.  Yes,  sir. 

Mr.  LiTTLEFiELD.  Procccd  with  section  9. 

Mr.  Jenks.  Section  9  at  the  beginning  simply  gives  the  President 
the  power,  as  I  have  said  before.  The  second  part  of  section  9  reads 
as  follows : 

Nothing  In  this  act  shall  require  the  filing  of  contracts  or  agreements  of 
cf>n»ratlon«  or  associations  not  for  profit  or  without  capital  stock,  and  such 
cf)rporation8  and  associations  while  registered  hereunder,  and  the  n]eiul)ers 
thereof,  shall  be  entitled  to  all  the  benefits  and  Immunities  given  by  this  act, 
vxcepting  such  as  are  given  by  section  ten  and  section  eleven,  without  filing' 
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such  contracts  or  aj;recments ;  but  from  time  to  time  everj'  such  coriiorntion 
or  association  shall  file  with  the  Commissioner  of  Corporations,  when  and  as 
called  for  by  him,  a  revised  statement  giving,  as  of  a  date  specified  by  him, 
such  information  as  is  required  to  be  given  at  the  time  of  original  registration 
under  section  eight  of  this  act. 

It  has  seeraed  to  us  in  considering  that  matter  that  there  wa<  a 
very  important  difference  indeed  between  most  of  the  corporations 
or  associations  that  were  without  capital  stock  and  not  lor  profit 
and  those  that  were.  Corporations  that  are  for  profit  and  that  have 
capital  stock  are  dealing  primarily,  as  was  suggested  before,  with 
products,  with  wealth,  with  capital,  with  things  that  do  not  touch 
immediately  and  primarily  the  individual  life  and  the  individual 
rights  of  the  individual,  the  personal  rights  of  the  individual,  to^the 
same  extent  that  the  contracts  made  by  labor  organizations,  if  you 
please,  and  by  other  similar  organizations,  do  touch  them  as  indi- 
viduals with  their  individual  rights.  I  will  state  that  again  in  dif- 
ferent words.  The  agreements  that  are  made  primarily  by  the  trades 
unions,  trade  agreements,  if  you  like,  between  them  and  their  em- 
ployers, the  agreements  that  they  make  among  themselves  so  far  as 
their  organization  is  concerned,  are  agreements  that  have  to  do  pri- 
marily with  them  as  individuals,  with  their  liberty  to  act  as  indi- 
viduals, and  not  primarily  with  property.  It  seems,  therefore,  that 
it  is  entirely  proper  and  right  to  make  a  distinction  between  organi- 
zations that  may  be  attempting,  we  will  say,  to  monopolize  capital, 
to  monopolize  the  poWer  oi  capital  in  inany  ways,  and  those  that  are 
dealing  with  the  power  to  work  simply ;  with  the  personal  power  of 
individuals  as  men  and  not  with  the  power  to  handle  capital  of  others. 

Mr.  LiTTLEFiELD.  If  the  contract  affects  interstate  commerce, 
where  do  you  get  your  distinction?  No  contracts  are  to  be  filed 
unless  they  are  to  affect  interstate  commerce,  and  if  the  labor  organi- 
zations affect  interstate  commerce,  why  should  they  not  file  contracts 
as  well  as  organizations  of  the  other  kind  ? 

Mr.  Jenks.  I  would  say  this :  The  whole  purpose  of  this  bill,  and 
of  most  legislation,  is  a  question  of  public  policy ;  what  is  wise  and 
just  and  wliat  is  in  the  public  interest. 

Mr.  LiTTLEFiEiiD.  Certainly.  I  suppose  it  should  operate  equally, 
should  it  not — "wise  and  just?" 

Mr.  Jenks.  The  question  is  whether  a  law  which  operated  in  ex- 
actly the  same  way  on  people  who  are  situated  differently  would 
operate  equally. 

Mr.  LiTTLEFiELD.  You  havc  not  given  a  definition  of  class  legisla- 
tion.   I  would  like  to  have  you  give  it. 

Mr.  Jenks.  There  is,  I  should  say,  no  class  legislation  here. 

Mr.  LiTTLEFiELD.  I  am  not  intimating  that  there  is,  but  you  have 
intimated  that  there  is  a  distinction  between  the  people  on  whom 
the  law  operates. 

Mr.  Jenks.  I  say  there  is  a  distinction  between  the  classes  of  cor- 
porations. One  is  a  class  that  is  conducted  for  profit  *and  has  capital 
stock,  and  the  other  is  not  for  profit,  and  it  has  no  capital  stock. 
This  second  class  of  corporations  or  associations  I  have  been  speak- 
ing of  are  of  various  kinds.  There  are  some  such  examples  as  the 
Associated  Press,  which  furnishes  a  convenient  way  of  handling  their 
news  business  all  the  way  through,  and  there  are  others,  such  as  are 
represented  by  these  gentlemen  here  to-day,  which  are  organized  for 
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(T.rrving  into  effect  objects  in  which  they  are  interested,  which  are 
not  for  profit,  directly.  There  are  others,  like  the  farmers'  organiza- 
tions, for  carrying  on  the  work  that  they  think  is  wise  and  just,  and  to 
promote  their  legitimate  interests,  and  there  are  several  others,  such 
a-  scientific  associations  that  I  am  connected  with.  All  of  these  are 
not  for  profit. 

-Mr.  LiTTLKPiKLD.  Do  I  Understand  you  that  that  word  "  legiti- 
mate" would  discriminate  in  favor  of  agricultural  institutions? 

Mr.  Jfnks.  T  understand  this,  that  where  the  Associations  are  of 
ail  entirely  different  n't  lire  from  the  capital-stock  organizations  I 
hare  been  speaking  of  they  should  be  treated  in  a  different  way. 

y.r,  LriTLBFiELD.  Is  not  the  test  of  all  this  legislation  the  effect  on 
interstate  commerce?  If  contracts  between  associations  with  capi- 
h]  •<tock  and  organized  for  profit  affect  interstate  commerce,  and 
contracts  between  associations  that  have  no  capital  stock  and  are 
not  for  profit  also  affect  interstate  commerce  in  the  same  way,  does 
that  suggest  any  idea  why  there  should  be  a  difference  in  treatment? 
Is  not  the  central  point  of  the  whole  business  the  effect  on  interstate 
commerce  ? 

Mr.  Jenks.  The  central  point  of  the  whole  discussion  is  connected 
with  interstate  commerce. 

Mr.  LrrTLKFiELD.  Connected  ?  Is  it  not  to  regulate  interstate  com- 
merce? 

Mr.  Jenks.  I  should  say  not.  It  is  to  affect  the  present  method  of 
repilating  interstate  commerce. 

Yr.  I  iTTT^EFiFLD.  Is  uot  that  another  way  of  stating  the  same 
proposition,  or  do  you  mean  something  different? 

3fr.  «Tenks.  No. 

Mr.  LiTn.EFiFXD.  Then  do  I  understand  you  to  say  that  the  main 
purpose  of  this  legislation  is  not  to  regulate  interstate  commerce,  but 
Toii  have  another  purpose  iji  it? 

Mr.  Jenks.  Oh,  no;   I  shall  not  state  that. 

Mr.  LiTTLEFiELD.  Is  uot  that  the  main  purpose? 

Mr.  Jenk8.  The  regulation  of  interstate  commerce  ? 

Mr.  LiTTLEFiELD.  Yes. 

Mr.  Jenks.  ft  is  connected  with  interstate  commerce. 

Mr.  LiTTLEFiELD.  That  means  connected  so  that  it  is  a  part  of  it? 
It  does  not  mean  a  connection  that  is  not  a  part  of  it  ? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiELD.  That  means  connected  with  interstate  commerce  ? 

Mr.  Jekks.  Yes. 

Mr.  LiTTLEFiELD.  So  that  whatever  is  connected  with  interstate 
f-ommerce  is  a  part  of  it,  so  that  we  can  cut  out  those  two  words  ? 

Mr.  Jexks.  Yes;  so  long  as  we  understand  each  other. 

Mr.  Ltttlefield.  When  you  say  "  connected  with  interstate  com- 
merce," that  means  the  same  as  I  mean  when  T  say  "  interstate  com- 
merce."' Now.  I  would  like  to  know  whether  there  should  be  any 
(lij^inction  in  this  bill  between  any  two  sets  of  contracts  that  affect 
inter^ate  commerce  in  the  same  way ;  that  is  the  precise,  naked  prop- 
^»^tion. 

Mr.  Jenks.  The  main  point  is  that  the  two  sets  of  contracts  do  not 
Jtffect  interstate  commerce  in  the  same  wav. 

Mr.  LiTTLEFiEiJD.  That  is  a  different  proposition.  Of  course  if 
there  is  a  cla.ss  of  contracts  that  do  not  affect  interstate  commerce 

Mr.  Jenks.  Or  r.ffect  it  in  a  different  wav. 
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Mr.  LiTTLEFiEU).  Do  you  mean  to  say  that  it  makes  a  differen(^ 
how  it  affects  it?  Do  you  mean  when  you  say  tijiat  that  it  affects  it 
differently — ^that  is,  you  mean  favorably  or  unfavorably? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiELD.  There  is  no  question  of  that  kind  raised  in  this 
bill,  that  contracts  affect  interstate  commerce  favorably  or  unfavor- 
ably, but  you  say  all  kinds  of  contracts,  irrespective  of  their  favor- 
able or  unfavorable  effect,  when  they  are  made  by  associations  of 
certain  kinds.  How  do  you  differentiate  in  your  bill  as  to  the  effect! 
Point  out  the  language  which  says  that  they  need  not  file  a  contract 
which  affects  interstate  conamerce  favorably. 

Mr.  Jenks.  They  make  the  contracts  for  a  different  purpose. 

Mr.  LiTTLEFiBLD.  Do  you  make  the  proposition  or  the  argument 
that  certain  associations  will  not  or  can  not  make  any  contract  that 
affects  interstate  commerce? 

Mr.  Jenks.  No,  sir;  but  the  contracts  that  they  make  which  atfect 
interstate  conunerce  are  of  an  entirely  different  nature,  so  that  they 
ought  not  to  be  treated  in  the  same  manner. 

Mr.  LiTTLEFiELD.  Have  you  any  clause  here  that  makes  any  dis- 
tinction with  reference  to  whether  the  contracts  are  of  a  favorable 
or  unfavorable  character? 

Mr.  Jenks.  It  is  not  a  question  of  favorable  or  unfavorable  char- 
acter, but  it  is  a  question  of  the  kind  of  contract. 

Mr.  LiTTLEFiELD.  I  uuderstood  you  to  say  that  it  was  the  kind  of 
effect  of  the  contract.  Will  you  give  me  an  instance  of  a  contract  of 
the  kind  you  mention? 

Mr.  Jenks.  I  should  say  contracts  made  between  employers  and 
employees,  with  reference  to  conditions  of  labor,  and  wages  of  lalior, 
and  matters  of  that  kind,  even  though  those  contracts  do  affect,  more 
or  less  directly — rather  less  directly  than  more — interstate  commerce, 
are  contracts  that  are  so  essentially  different  in  their  nature  that  they 
should  be  treated  in  a  different  way  from  those  between  two  or  three 
different  railroads  or  two  or  three  great  manufacturing  establish- 
ments with  reference  to  the  limitation  that  they  shall  place  upon 
their  output  or  the  way  that  they  shall  distribute  their  goods  among 
|he  different  States. 

Mr.  LiTTLEFiELD.  How  docs  that  affect  interstate  commoroe  with 
reference  to  the  effects  we  feel  from  it?  In  what  way  does  that  af- 
fect the  public  so  that  they  experience  inconvenience  from  it  ? 

Mr.  Jenks.  It  is  quite  possible  there  may  be  a  contr*u*t  inside  be- 
tween various  corporations  regarding  the  distribution  of  their  goo<U 
in  such  a  way  that  it  will  affect  the  prices  and  make  the  prices 
higher,  with  no  sufficiently  corresponding  benefit  to  the  person  mak- 
ing the  contract. 

Mr.  LiTTLEFiELD.  Docs  that  affect  interstate  commerce? 

Mr.  Jenks.  Yes,  sir;  possibly  it  does. 

Mr.  LiTTLEFiELD.  Docs  it  affect  interstate  commerce  in  any  way 
except  as  to  the  transportation  ? 

Mr.  Jenks.  No;  that  is  the  way. 

Mr.  LiTTLEFiELD.  Now,  how  else  does  it  affect  interstate  commerce? 

Mr.  Jenks.  That  would  probably  be  the  way. 

Mr.  LiTTi.EFiELD.  Is  uot  that  the  only  point  of  contact  you  can 
think  of? 

Mr.  Jenks.  No,  sir. 
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Mr.  LiTTLEFiELD.  What  other  way  do  you  think  of? 

Mr.  Jenks.  Affecting  the  routes  over  which  it  is  transported. 

Mr.  LiTTLEFiELD.  The  amount  transported  t 

Mr.  Jenks.  No;  the  route  of  transportation. 

Mr.  LiTTLEFiEiJ).  That  is  practically  the  same  thing. 

Mr.  Jenks.  No;  whether  it  shall  go  over  the  lines  of  one  com- 
pany or  of  another,  whether  the  price  of  transportation  shall  go 
into  the  pockets  of  one  company  or  into  the  pockets  of  another. 

Mr.  LrrTLEFiKij>.  That  anects  the  combination  of  the  shippers. 
You  were  speaking  of  a  combination  affecting  the  price.  You  come 
ri^t  back  to  the  contract  between  the  shippeirs  j  and  can  you  think 
of  any  other  way  except  that  in  which  it  anects  interstate  commerce, 
diminishes  the  amount  transported  or  increases  the  amount  trans- 
ported in  interstate  commerce.  Can  you  think  of  any  other  point 
of  contact! 

Mr.  JsKKS.  I  had  myself  suggested  not  only  the  contract  with 
reference  to  limitation,  but  witn  reference  to  the  routes  of  trans- 
portation; but  so  far  as  the  point  is  concerned,  I  do  not  know  that 
It  makes  any  particular  difference. 

Mr.  Lrrn^mELD.  Is  there  any  other  point  of  contact!  Take  the 
shippers — ^the  contracts  between  the  snippers.  When  you  go  to 
shipping  over  different  routes,  you  have  a  new  factor.  There  is  a 
contract  that  introduces  a  new  factor  into  the  equation.  Now  take 
your  equation  of  two  shippers  who  have  made  a  contract  which  re- 
stricts the  output,  and  therefore  increases  the  price;  that  is  the 
simplest  reduction  of  the  proposition.  In  what  is  the  point  of  con- 
tact between  that  contract  and  interstate  commerce,  except  in  the 
fact  that  it  contains  a  diminished  amount  of  property  transported ! 

Mr.  Jenks.  I  should  say,  so  far  as  the  illustration  is  concerned, 
that  is  the  point.    But  let  me  go  back  to  the  first  illustration. 

Mr.  LrrTLETiELD.  Take  a  contract  between  the  employer  and  em- 
ployee. Suppose  a  contract  should  be  made  between  them  that 
would  absolutely  stop  interstate  commerce. 

Mr.  Jenks.  Suppose  so. 

Mr.  Ljttlefield.  You  could  not  conceive  of  a  contract  between 
the  shippers  that  would  do  that,  could  you,  that  would  paralyze  or 
stop  interstate  commerce  ? 

Mr.  Jenks.  Generally  speaking,  not. 

Mr.  LrrTLETiELD.  Can  you  conceive  of  any  contract  between  the 
railroads  and  the  shippers  that  would  absolutely  stop  interstate 
transportation  ? 

Mr.  Jenks.  No. 

Mr.  LiTTLEFiELD.  It  is  unthinkable? 

Mr.  Jenks.  It  is  certainly  improbable. 

Mr.  GoMPERS.  May  I  suggest  that  there  would  be  no  contracts  be- 
tween working  men.  organized  or  unorganized,  and  employers  for 
the  stoppage  of  interstate  commerce,  or  to  interfere  with  interstate 
commerce?  Agreements  or  contracts  would  be  for  the  purpose  of 
carn^ing  on  interstate  commerce,  and  not  for  the  stoppage  of  it. 

Mr.  LiTTLEFiELD.  The  practical  experience  of  many  instances  has 
been  the  other  way. 

Mr.  GoMPERS.  No,  those  were  disagreements ;  they  were  not  agree- 
ments. 
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Mr.  LirrLEFiELD.  There  might  be  disa|2:reements  between  the  em- 
ployers, and  agreements  between  the  employees.  Your  point  is  that 
it  would  not  be  an  agreement  entered  into  by  the  employers  and 
employees  ? 

Mr.  GoMPERS.  No  such  agreement  would  be  possible. 

Mr.  LiTTLBFiEU).  I  do  not  know  about  "  possible." 

Mr.  GoMPERS.  It  is  a  physical  impossibility. 

Mr.  LiTTLEFiELD.  But  the  agreements  between  the  emploj'ees  inde- 
pendent of  the  employers  have  resulted  in  that  way,  so  that  I  have 
confined  it  to  the  employees  themselves.  That  you  recognize  to  be 
a  fact? 

Mr.  Emery.  May  I  call  attention  to  what  Mr.  Gompers  said  in  a 
case  where  trouble  arose  from  the  attempt  of  the  Brotherhood  of 
Engrineers  to  enforce  a  contract  between  the  employers  and  employees 
which  was  in  restraint  of  trade  ? 

Mr.  Gompers.  I  think  the  records  will  not  bear  that  out.  It  was 
an  agreement  between  the  members  of  the  Brotherhood  of  Locomo- 
tive Engine-ers.     It  was  not  with  the  company. 

Mr.  LiTTLEFiELD.  You  Can  cite  the  case. 

Mr.  Malby.  I  think  the  subcommittee  fairly  well  understand  Pro- 
fessor Jenks  when  he  says  that  it  is  the  judgment  of  the  gentlemen 
having  the  bill  in  charge  that  there  is  a  difference  between  shippers 
and  those  in  the  employ  of  shippers,  with  reference  to  their  relations 
and  interstate  commerce,  and  hence  he  does  not  regard  it  so  much 
in  the  public  interest  that  the  detailed  statements  should  be  made  by 
the  employees  as  that  those  statements  should  be  made  by  the  com- 
panies oy  which  the  commerce  is  engaged. 

Mr.  Jenks.  Certainly. 

Mr.  Malby.  Now.,  whether  we  agree  with  him  or  not  is  immaterial. 
We  understand  what  his  position  is. 

Mr.  LiTTLEFiELD.  It  is  very  obvious  whnt  his  position  is;  but  the 
question  was  directed  to  the  alleged  discrimination  in  the  matter  of 
contracts. 

Mr.  Jenks.  Whnt  you  say,  Mr.  Malbv,  is  strictly  in  line  with  my 
thought,  that  these  conditions  are  so  different  that  they  should  be 
treated  differently.  Now,  I  should  like  to  finish  what  I  was  saying 
by  way  of  illustration. 

Mr.  LiTTLEFiELD.  I  was  carrj'ing  the  thing  through  on  my  own 
line  of  thought. 

Mr.  Jenks.  With  reference  to  the  shippers,  they  make  various 
kinds  of  agreements  with  one  another  which  affect'  interstate  com- 
merce, aside  from  the  effect  of  checkinir  interstate  commerce  by  rais- 
ing the  price.  Take  the  time  when  the  Michigan  Salt  Association  was 
organized.  One  of  the  essential  purposes  of  that  organization  was  to 
save  waste  of  energy  and  the  consequent  waste  of  capital  and  ex- 
pense by  the  unneceasary  shipping  of  salt  into  one  another's  territory 
by  the  different  manuiacturers.  Here  is  an  association  that  was 
made  up  of  manufacturers  of  salt  scattered  through  different  parts 
of  the  State  of  Michigan  and  down  through  Ohio,  and  they  came 
together  on  this.  They  were  shipping  salt  into  one  another's  terri- 
tory. A  man  on  the  east  side  of  the  State  of  Michigan  would  be 
shipping  to  a  man  on  the  west  side^  of  the  State,  and  a  man  on  the 
west  sioe  of  the  State  would  be  shipping  to  one  on  the  east  side  of 
the  State.    They  came  together,  and  as  a  result  each  customer  was 
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supplied  with  his  salt  from  the  nearest  niannfacturing  establishment, 
and  the  result  was  the  saving  of  one-half  of  the  price  of  transporta- 
tion of  the  salt.  They  were  not  lessening  the  amount  of  salt  at  all ; 
they  were  simply  distributing  the  salt  in  a  cheaper  way.  So  when 
I  said  a  little  while  ago  that  these  combinations  of  capital  might 
not  be  choking  down  commerce  by  increasing  prices,  and  that  tnat 
was  not  the  only  thing,  I  had  in  mind  this  very  thing,  that  they 
might  so  direct  the  course  of  interstate  commerce  that  it  might  be 
in  the  interest  of  the  public,  or  it  might  not  be.  It  would  diange 
the  course  of  interstate  commerce  in  a  way  that  would  not  come  about 
without  such  an  agreement.  Of  course  there  are  a  number  of  other 
ways  in  which  the  combinations  of  capital,  by  agreements,  change 
the  course  and  affect  interstate  commerce  decidedly.  But  so  far  as 
the  committee  is  concerned,  and  so  far  as  my  own  sentiment  goes  on 
this  matter,  the  nature  of  the  agreement  between  the  associations 
not  for  profit,  and  without  capital  stock,  is  so  different  from  that  of 
the  agreements  made  by  the  corporations  with  capital  that  they 
should  be  treated  differently.  That  is  why  they  have  been  treated 
differently  in  this  bill,  and  it  is  why  also  our  grouping  does  not  seem 
to  us  to  be  class  legislation.  It  is  a  legislation  essentially  different 
in  its  nature,  because  they  are  dealing  with  transactions  that  are 
e^entially  dinerent  in  their  nature,  and  if  they  were  brought  together 
in  the  way  intimated  by  the  questions  it  would  be  doing  injustice 
and  not  justice,  simply  because  you  would  be  forcing  together  things 
that  are  not  alike  in  their  nature. 

Mr.  LrrTL£Fi£LD.  Two  different  subject-matters  containing  differ- 
ent constituent  elements,  and  therefore  requiring  different  remedies? 

Mr.  Jenks.  Different  methods  of  treatment.  That  is  the  way  it 
seems  to  me. 

Mr.  Parker.  I  think  I  remember  on  this  same  topic  of  dividing 
things,  there  was  a  good  deal  said  about  some  of  the  combinations 
that  were  made,  and  of  the  advantage  gained  by  supplying  the 
neighborhood  from  the  nearest  factory. 

Mr.  Jenks.  That  was  the  thought  I  had  in  mind  a  moment  ago 
when  I  spoke  of  the  salt  manufacturers  supplying  from  the  nearest 
place  of  manufacture.    That  was  what  I  had  in  mmd. 

Mr.  Parker.  I  think  the  Standard  Oil  Company  has  made  some 
such  arrangement  with  the  different  factories  to  supply  the  country. 

Mr.  Jenks.  There  is  no  doubt  that  many  of  these  different  manu- 
facturers have  made  combinations  along  that  line,  and  many  of  those 
contracts,  I  have  no  doubt,  have  been,  strictly  speaking,  illegal. 
Under  this  act,  if  it  should  get  through,  there  are  many  such  con- 
tracts that  people  would  like  to  make,  at  any  rate,  that  would  be 
illegal;  but  it  is  also  my  judgment  that  many  such  contracts  might 
be  made  that  would  be  legal  and  beneficial. 

Mr.  LiTTLEFiELD.  Is  it  your  judgment  that  section  9  would  author- 
ize labor  organizations  to  enter  into  anv  kind  of  contract  and  agree- 
ment under  the  Sherman  antitrust  law?     Is  that  its  purpose? 

Mr.  Jenks.  So  far  as  that  part  of  it  is  concerned,  I  will  speak  of 
it  later. 

Mr.  LiTTLEFiELD.  Let  us  have  your  construction  of  this  last  para- 
graph of  this  section  now.  Was  it  intended  to  authorize  labor 
organizations  to  engage  in  any  kind  of  agreements  irrespective  of 
whether  they  were  in  restraint  of  interstate  commerce  ? 
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Mr.  Jenks.  It  said  nothing  about  that.  There  is  no  jud^rment 
expressed,  and  no  judgment  was  intended  to  be  expressed,  as  to 
the  kind  of  agreements  they  mi^ht  make. 

Mr.  LiTTLEFiELD.  You  did  not  intend  to  reach  that  by  this,  at  all? 
^^^r.  Jbkks.  No.  Kow,  with  reference  to  section  10  and  secticm  11, 
oecause  they  cover  practically  the  same  thing  with  the  exception  that 
one  deals  primarily  with  common  carriers  and  the  other  with  corpo- 
rations which  are  not  common  carriers,  there  are  various  points  to 
be  made. 

Mr.  LiTTUBFiifiLD.  Take  section  10 ;  is  it  your  judgment  under  that 
sectian^  or  is  it  the  judgment  of  any  of  the  ^ntfemen  originating 
the  legislation,  that  the  (fecision  of  the  Commissioner  of  Corporations 
sliOQid  be  final  t 

Mr.  Jenks.  So  far  as  it  goes;  yes,  sir. 

Mr«  Ltttlbfikld.  Irrespective  of  the  reasonableness  or  unreason- 
ableness of  the  contracts  concerned  f 

Mr.  Jbkks.  Yes;  it  is,  so  far  as  his  personal  judgment  is  con- 
cerned.   Let  us  see  what  the  effect  of  his  ludgment  is. 

Mr.  LriTLEFisLD.  What  is  the  effect  of  the  section,  in  your  judg- 
ment! Does  it  make  the  decision  of  the  Commissioner  of  Corpo- 
rations final,  so  far  as  his  judgment  in  relation  to  the  contract  being 
reasonable  or  unreasonable  is  concerned  ? 

Mr.  Jekks.  It  simply  states  that  he  may  enter  an  order  declaring 
that  in  his  judgment  it  is  unreasonable.  Now,  may  I  state  further 
what  the  effect  of  that  will  bet 

Mr.  LrrrLHFiBii).  Yes. 

Mr.  Jenks.  It  is  simply  this:  If  he  decides  and  files  his  judgment, 
and  his  order  in  accordance  with  that  judgment,  the  contract  ma^ 
be  attacked  by  the  Attomey-Greneral  under  the  present  Sherman  anti- 
trust act.  In  case  he  does  not  file  the  opinion  that  in  his  judgment 
the  contract  is  unreasonable,  the  Attorney-General  can  not  attack 
the  contract  successfully  unless  he  can  prove  that  it  is  unreasonable. 
That  is  the  sole  effect  of  the  issuing  of  that  order,  or  the  not  issuing 
of  that  order. 

Mr.  LiTTLEFiBLD.  Then  the  order,  if  it  is  made,  practically  de- 
termines that  it  is  a  reasonable  contract? 

Mr.  Jenks.  Quite  the  contrary;  just  the  opposite.  Let  me  state 
that  again.  A  corporation  or  association  that  is  re^stered  and  is  not 
a  common  carrier  may  make  an  agreement.  It  will  file  that  agree- 
ment. In  case  the  Commissioner  of  Corporations  does  not  within 
thirty  days  issue  an  order  stating  that  in  his  judgment  that  contract 
is  in  unreasonable  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations,  the  contract  can  not  be  attacked  suc- 
cessfully by  the  Attorney-General,  unless  he  can  prove  it  an  unrea- 
sonable contract,  and  it  puts  the  burden  of  proof  upon  the  Attorney- 
General. 

Mr.  Littlefield.  It  makes  it  prima  facie  reasonable? 

Mr.  Jenks.  Yes. 

Mr.  LrrTLEFiELD.  That  is,  it  gives  the  corporation  a  prima  facie 
good  character  as  to  that  contract  ? 

Mr.  Jenks.  The  burden  of  the  proof  is  on  the  Attorney-General 
to  prove  that  the  contract  is  unreasonable. 

Mr.  LiTTLEFiELD'  Do  you  think  that  facilitates  the  execution  of  the 
law? 
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Mr.  Jekks.  In  case  the  Commissioner  does  think  the  contract  un- 
reasonable, and  files  his  order,  then  the  corporation  stands  exactly 
where  it  does  now,  and  its  contract  is  open  to  attack  by  the  Attorney- 
General  simply  by  showing  that  it  is  in  restraint  of  trade.  He  need 
not  show  that  it  is  reasonable  or  unreasonable  if  it  is  in  restraint 
of  trade.  So  the  provision  is  simply  that  this  act  of  the  Commissioner 
of  Corporations  can  accomplish  nothing  more  than  to  leave  the  cor- 
poration where  it  is  now.  If  he  does  not  act  it  puts  the  corporation 
into  this  better  position,  that,  if  the  contract  should  be  attacked  by 
the  Attorney-General,  the  Attorney-General  must  prove  to  the  sat- 
isfaction of  the  court  that  the  contract  is  an  unreascyiable  one. 

Mr.  LrrrLEFiEU).  That  he  has  to  do  now,  because  he  takes  the  af- 
firmative on  every  proposition;  but  your  proposition  is  that  that 
makes  a  prima  facie  proposition  in  favor  of  the  corporation.  All 
the  Government  has  to  do  now  is  to  establish  that  the  contract  is  in 
restraint  of  trade,  but  this  puts  the  burden  on  the  Grovemment  to 
prove  that  it  is  in  unreasonable  restraint  of  trade. 

Mr.  Jenkb.  Yes. 

Mr.  LrrTLEFiELD.  Is  this  decision  of  the  Commissioner  subject  to 
the  review  of  the  Commissioner  himself?  That  is,  suppose  the  Com- 
missioner considers  this  contract  which  you  speak  of,  and  which  you 
expect  to  have  filed,  in  respect  to  which  the  corporation  wants  a  cer- 
tincate  of  ^ood  character  under  this  bill,  giving  its  operations  prima 
facie  legahty,  and  the  Commissioner  makes  his  decision  to-day  and 
declines  to  hold  it  reasonable — in  other  words,  he  holds  it  unreason- 
able— can  the  same  Commissioner  of  Corporations  next  week  review 
that  case  and  reach  the  conclusion  that  it  is  reasonable  ?  And  if  not, 
why  can  he  not  ? 

Mr.  Jenks.  You  understand  if  he  files  no  order  that  it  is  unrea- 
sonable, it  is  considered  to  be  reasonable. 

Mr.  LxTTLEFiELD.  SuDposc  he  files  an  order.    Can  he  later  recon- 
sider the  case  and  reach  another  conchision  contrary  to  that  which  - 
he  reached  when  he  filed  the  order? 

Mr.  Jenks.  I  should  say  that  could  be  done. 

Mr.  Littlefieij).  If  that  could  be  done,  in  case  of  a  chanm  of  j 
administration  and  a  change  of  policy  as  to  what  is  reasonaole  or  j| 
unreasonable,  you  might  have  an  entirely  different  determination  as  i 
to  what  is  reasonable  and  unreasonable. 

Mr.  Jenks.  That  is  possible. 

Mr.  LrrrLEFiELD.  Tafee  our  friends,  the  United  States  Steel  Cor- 
poration; they  might  get  from  the  Commissioner  of  Corporations 
under  this  Administration  a  certificate  of  good  character,  but  if  you 
fchould  have  a  change  of  administration  and  the  new  administration 
was  in^ired  by  more  energetic  ideas,  perhaps  dominated  by  a  gentle- 
man who  holds  that  35  per  cent  is  an  unreasonable  amount  of  a 
monopoly,  you  might  get  a  different  decision  as  to  unreasonableness. 

Mr.  Jenks.  I  will  revise  the  statement  I  made  before  and  put  this 
position  in  as  the  one  which  I  think  was  the  one  before  the  committee. 
For  the  moment  I  did  not  recall  that  the  Commissioner  of  Corpora- 
tions would  have  his  thirty  days  to  consider  this  matter,  as  provided 
in  the  bill.  After  that  thirty  days,  so  far  as  he  is  concernea,  that  is 
final 

Mr.  LrrTLEFiELD.  That  stands,  then  ? 
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Mr.  Jenks.  So  far  as  he  is  concerned,  that  stands.  But  the  court 
would  have  the  power  to  review. 

Mr.  LiTTLEFiELD.  Then,  when  the  Commissioner  of  Corporations 
gives  his  decision,  there  is  no  powed  in  the  Commisisoner,  quoad 
this  bill,  to  withdraw  it? 

Mr.  Jenks.  Yes,  sir. 

Mr.  Marburg.  May  I  suggcfct  that  under  the  order  of  the  President 
he  can  call  for  further  iniormation  from  time  to  time  about  that 
corporation,  and  withdraw  its  certificate  if  its  acts  are  illegal? 

Mr.  Littlefield.  That  does  not  reach  the  proposition  that  the 
chairman  suggested.  The  question  was  whether,  on  the  same  stiite 
of  facts,  it  was  in  the  power  of  the  executive  department  to  revise 
its  conclusions  on  this  proposition  and  reach  a  different  conclusion. 
First  you  thought  it  was,  and  now  you  say  it  could  not  do  that? 

Mr.  Jenks.  No,  sir. 

Mr.  Littlefield.  Your  recollection  is  that  3'ou  discussed  this  in 
your  conferences,  and  you  thought  you  could  not  ?  Having  refreshed 
your  recollection,  your  recollection  is  that  you  can  not  ? 

Mr.  Emery.  I  understand  your  view  of  the  purpose  and  effect  of 
this  act  to  be  that  after  thirty  days  have  passed  ana  a  contract  is  not 
decided  against,  there  is  a  bar  to  prosecution  unless  the  Federal  Gov- 
ernment can  prove  an  unreasonable  restraint  of  trade,  so  far  as  that 
particular  contract  is  concerned ;  is  that  correct  ? 

Mr.  Jenks.  Yes,  sir. 
j      Mr.  Emery.  Does  this  act  thus  justify  the  contract  of  the  particu- 
I  lar  individual  field,  or  would  it  justify  all  contracts  identical  with 
I  that  contract  made  with  other  individuals;  or  must  he  in  each  case 
obtain  the  ruling  of  the  Commissioner  <     For  instance,  I  can  assume, 
Mr.  Chairman,  that  it  would  be  quite  possible,  and  frequently  hap- 
pens, that  a  company  would  make  50  contracts,  each  with  a  dif- 
ferent person,  but  all  identical  contracts.    This  contract  being  as- 
sumed to  be  in  restraint  of  trade,  if  one  contract  is  filed  and  the  Com- 
missioner passes  upon  it,  is  the  immunity  given  to  all  those  other  con- 
tracts which  are  identical,  or  is  the  immunity  given  to  all  identical 
contracts  with  other  persons,  or  must  there  be  filed  a  contract  with 
each  af  those  individuals  in  every  case? 

Mr.  Jenks.  That  specific  phase  of  it  was  not  discussed  in  regard  to 
the  bill.  A  contract  drawn  in  identical  terms  between  one  party  and, 
we  will  say,  20  different  parties  may  after  all  be  a  contract  that  is 
essentially  different  with  regard  to  its  general  effect  and  nature.  In 
one  case  it  might  be  reasonable  and  m  another  case  unreasonable. 
My  own  personal  judgment  is  that  this  does  not  make  it  clear  that 
each  contract  should  be  filed  separately,  and  it  should  be  made  clear 
that  each  contract  should  be  nled  separately;  and  if  100  different 
parties  to  make  the  same  contract,  the  Commissioner  of  Corporations 
would  be  obliged  to  look  to  each  contract  separately. 

Mr.  Littlefield.  You  mean  the  number  of  the  parties  might  alter 
its  effect? 

Mr.  Jenks.  It  might  be,  or  it  might  be  that  the  nature  of  the  con- 
tract made  with  different  parties  might  be  different,  although  it 
might  be  the  same  identical  contract. 

Mr.  Lim.EFiELD.  It  would  be  pretty  hard  for  the  Commissioner 
of  Corporations  to  tell  what  use  a  man  is  going  to  make  of  a  written 
contract. 
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Ml.  th:y.:.s.  The  Commissioner  of  Corporations  should  also  inquire 
into  ihe  ciiciunstances  of  the  contnici. 

Mr.  luiTFLEFiELD.  Yes,  and  of  collr^se  the  day  after  the  contract  is 
niai  0  the  corpoi-ation  might  proceed  to  violate  it. 

Mr.  Jenks.  Under  those  circumstances  they  would  be  open  to 
attack.     ' 

Mr.  LiTTLKFiELD.  Ycs,  they  would  \ye;  but  everybody  is  doing  it 
now.  and  I  do  not  think  anybody  needs  any  shield. 

Mr.  Jenks.  I  do  not  put  it  that  way. 

Mr.  LiTTLEFiELD.  Do  you  think  that  any  ereat  interest  needs  a 
shield,  that  business  corporations  need  a  shield? 

Mr.  Jenks.  Yes,  I  do. 

Mr.  LiTTLEFiELD.  Right  on  that  point,  I  want  to  say  that  this 
general  suggestion  or  proposition  that  everybody  is  doin^  something 
that  nobody  dares  to  disclose,  and  that  everybody  is  violating  the 
law,  and  the  secret  is  so  universal,  applies  so  universally  to  every- 
body, that  nobody  dares  to  disclose  it,  may  impress  some  people  very 
vigorously,  but  it  does  not  me. 

Mr.  Jenks.  I  should  put  the  proposition  in  an  entirely  different 
way.  myself.  I  have  not  said  personally  that  people  were  engaged 
in  ille^I  acts  under  the  present  law. 

Mr.  LiTTLEFiELD.  Has  it  not  been  so  stated  in  the  hearings? 

Mr.  Jenks.  Yes,  I  think  so. 

Mr.  LiTTLEriELD.  Then  you  will  not  qualify  it? 

Mr.  Jenks.  No,  sir;  it  may  not  be.  I  am  not  closely  enough  con- 
nected with  people  who  are  breaking  the  law  so  that  I  can  venture 
to  name  anybody.  But  I  have  already  given  an  illustration  of  the 
Michigan  salt  field,  where  by  making  an  agreement  that  is  entirely 
reasonable,  or  may  be  reasonable,  a  very  large  saving  to  the  public 
is  made  in  the  way  of  escajoing  cross  freights ;  and  I  should  say  that 
now,  under  the  present  Snerman  antitrust  act,  such  a  contract  is 
without  question  illegal. 

Mr.  LiTTLEFiELD.  How  does  that  restrain  trade  ? 

Mr.  Parker.  That  was  a  division  of  territory  between  different 
salt  corporations,  so  that  each  should  have  a  certain  amount  and  a 
certain  territoi^^? 

Mr.  Jenks.  Yes,  sir 

Mr.  LrrTLEFiELD.  The  purpose  of  it  was  to  save  the  cast  of  trans- 
portation. Now,  if  that  was  the  only  purpose  and  effect  of  that 
divijnon,  to  save  the  cost  of  transportation  and  lessen  the  distance  the 
salt  was  transported,  I  would  like  to  know  how  that  restrained  trade. 

Mr.  Jenks.  Tn  all  probability  it  would  save  half  the  amount  of  the 
cost  of  transportation. 

Mr.  LiTTLEFiELD.  Did  a  court  decide  that  that  was  in  restraint  of 
trade? 

Mr.  Jenks.  So  far  as  I  remember,  the  court  did  not  take  up  that 
question  or  settle  it. 

Mr.  LiTTLEFiEii).  I  should  like  to  know  how  that  is,  that  naked 
proposition.    I  heard  the  Addison  Pipe  case  suggested. 

Mr.  Jenks.  That  is  a  different  case.  Let  me  make  a  statement 
here.  If  there  has  been  a  transportation  of  salt  back  and  forth  across 
^  State  unnecessarily,  and  a  contract  of  this  kind  should  limit  the 
amotmt  of  transportation,  I  think  it  is  entirely  probable  that  under 
the  present  law  the  agreement,  although  in  my  judgment  it  is  en- 
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tirely  reasonable  and  in  the  public  interest,  would  be  declared  in  re- 
straint of  trade,  and  illegal. 

Mr.  LnTLEFiELD.  The  question  of  fact  was,  in  case  of  an  agreement 
for  the  purpose  of  facilitating  transportation  and  reducing  its  cost, 
and  reducing  the  distance  that  the  product  was  transported^  how  that 
was  in  restraint  of  interstate  trade. 

Mr.  Jenks.  It  would  lessen  the  amount  of  interstate  trade. 

Mr.  Parker.  Does  not  the  a^eement  you  speak  of  prevent  com- 
petition between  those  two  parties  in  the  sale  or  salt? 

Mr.  Jenks.  In  the  same  territory. 

Mr,  Parker.  And  removes  competition  in  that  way. 

Mr.  Jenks.  Yes. 

Mr.  Malbt.  Which  might  be  considered  in  restraint  of  trade? 

Mr.  Jenk.  Yes. 

Mr.  Malby.  I  say  it  might  be.    I  do  not  know. 

Mr.  LiTTLEFiELD.  What  do  you  understand  to  be  a  contract  in  re- 
straint of  trade,  eliminating  now  for  the  time  t)eing  the  Sherman  anti- 
trust law  from  your  consideration,  and  speaking  now  of  the  common 
law?  What  is  a  contract  at  common  law  in  restraint  of  trade?  I 
am  not  sneaking  now  of  the  popular  acceptation  of  the  word,  but  as 
common  law  authorities  define  it. 

Mr.  Jenks.  I  should  suppose,  Mr.  Chairman,  that  it  would  be 
much  better  to  take  that  specific  definition  from  the  books.  I  may 
say,  then,  with  reference  to  the  matter,  that,  so  far  as  my  knowledge 
of  the  common  law  is  concerned  in  connection  with  that  matter,  con- 
tracts made  between  individuals  that  say  that  one  person  will  do 
less,  or  one  person  will  do  more,  one  person  will  give  special  privi- 
leges to  one  corporation  or  will  do  less  Dusiness  with  others  in  consid- 
eration of  this  contract,  and  so  on,  are  in  restraint  of  trade. 

Mr.  LiTTLEFTELD.  You  have  plenty  of  time  between  now  and  Thurs- 
day of  next  week  to  do  it,  ana  will  you  kindly  file  all  the  cases  that 
you  and  your  attornCTS  can  find  that  give  that  definition,  that  com- 
mon-law definition,  of  interstate  trade  ?  I  have  not  been  able  to  reach 
that  result.  You  may  be  right,  but  if  you  will  please  file  any  cases 
that  sustain  that  definition,  1  will  be  obliged. 

Mr.  Jenks.  I  would  hesitate  to  give  my  offhand  definition  of  that. 

Mr.  LiTTLEriELD.  No :  but  just  file  all  the  cases  you  can. 

Mr.  Jenks.  May  I  ask  if  you  will  put  it  in  this  form :  To  file  with 
you  a  common-law  definition  of  what  is  in  restraint  of  trade,  with 
the  authorities  supporting  it? 

Mr.  LiTTLEFiELD.  Very  well;  then  file  the  defi' ition  you  want  to 
give.  This  is  predicated  on  sections  1,  2,  3,  and  6  of  the  Sherman 
antitrust  law,  and  when  you  import  the  term  "  reasonable  "  of  course 
it  is  predicated  upon  the  individual  attempt  to  monopolize. 

Mr.  Jenks.  I  noticed  yesterday  a  statement  made  by  the  chair- 
man which  seems  to  me,  if  I  may  venture  to  say  so,  inaccurate.  In 
connection  with  the  law,  the  Sherman  antitrust  act,  I  do  not  under- 
stand that  all  that  is  forbidden  is  a  conspiracy ;  and  I  understood  the 
chairman  yesterday  to  interpret  an  agreement  in  restraint  of  trade 
and  a  conspiracy  in  restraint  of  trade  as  identical  terms. 

Mr.  LiTTLEFiELD.  Is  uot  the  language  in  that  bill  predicated  upon 
all  the  language  in  sectiors  1,  2,  3,  and  6? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiELD.  Let  me  call  your  attention  to  this  language. 
The  Sherman  law  uses  the  language  "  Every  contract,  combination 
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in  the  fonn  of  trust  or  otherwise,  or  coDspiiwcjJ^  This  Ungoage 
that  you  want  us  to  put  in  the  law  will  qualify  each  of  those  pit^>o- 
sitions  with  the  term  "  reasonable,**  would  it  not  i 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiELD.  So  that  it  would  say  "*a  reasonable  contract/* 
and  "^  a  reasonable  combination.*'  or  "  a  reasonable  conspiracy/'*  Is 
that  right  ?  Would  not  the  language  of  that  biU  qualify  that  term 
"  conspiracy  '*  by  the  term  '•  reascMiable  i  " 

Mr.  Jenks.  I  should  say  not. 

Mr.  LiTTLEFiiiXD.  Is  there  anything  in  your  bill  that  restricts  it} 
I  thought  your  bill  applied  to  all  the  lan^age  in  those  sections.  I 
may  be  in  error.  Just  point  out  where  it  limits  it  so  that  it  does 
not  apply  to  conspiracy. 

Mr.  Jknks.  It  says,  ^  unless  the  same  be  in  unreasonable  restraint 
of  trade  or  conmieiTe."  There  is  no  implication  that  you  are  trying 
to  force  together  two  such  words  as  "  i^eaisonable '"  and  "  conspiracy. 
Under  the  act  as  it  stands  we  have  this  expression  •'  or  conspiracy  " 
set  off  by  itself  by  commas,  as  if  whenever  you  found  a  conspiracy 
it  was  to  be  considered  illegal.     The  language  is: 

SEcnoN  1.  £very  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  States,  or  with 
forei'^i)  nations,  is  hereby  declared  to  l>e  illegal. 

Now,  the  conspiracy  in  itself,  so  far  as  the  definition  goes,  im- 
plies a  purpose  to  do  wrong,  and  implies  something  unlawful. 
LTntil  this  act  was  passed  a  contract  or  combination  in  the  form  of 
trust  or  otherwise  was  not  necessarily  criminal  or  illegal. 

Mr.  LiTn.EPiELD.  You  mean  in  restraint  of  commerce  ? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEi-'iEU).  Certainly. 

Mr.  Je^'ks.  8o  far  as  a  couripiracy  was  concerned,  it  was  illesral 
before  this  law  was  passed,  because  it  means  in  the  nature  of  the 
case  an  illegal  contract  or  a  contract  to  do  an  illegal  thing.  So  it 
seems  to  me  in  a  discussion  of  this  kind  that  it  is  an  unfair  proposi- 
tion to  try  and  force  these  two  words  together;  so  that  when  in  our 
bill  we  say  that  in  ceilain  circumstances  corporations  that  make 
a^rreements  that  are  not  considered  unreasonable  shall  not  be  at- 
iacke<l,  it  is  not  to  be  said  that  we  are  undertaking  to  legalize  what 
i«  in  its  nature  illegal. 

Mr.  LirriJ-ii'iELD.  If  you  want  to  be  hypercritical,  let  us  look  at 
the  lantruage  of  your  bill.  Let  us  have  it  right  out,  here.  You  say 
in  section  4  "  that  no  suit  or  prosecution  by  the  United  States  under 
the  first  six  sections  of  the  said  act,"  and  so  forth.  Do  you  mean  that 
language? 

Air.  »Jenks.  Yes. 

Mr.  LiTTLEFiELD.  This  prosecution  extends  to  combinations  in  the 
fori.  r,t  trust  and  to  conspiracies,  does  it  not? 

Mr.  »I.m:s.  Ye??. 

Mr.  L:'i-iLi!: FIELD.  Now,  you  say  they  shall  not  be  maintained,  these 
contracts  and  combinations,  but  you  leave  out  conspiracies? 

Mr.  Jenks.  If  you  find  them  there. 

Mr.  LiTTLEFiELD.  Are  they  not  there? 

Mr.  Jenks.  If  they  are  there  they 

Mr.  LiTTLEFiELiD.  Are  they  not  there? 

Mr.  Jenks.  The  word  "  conspiracy  ''  is  there. 
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Mr.  LiTTLEFiELD.  Do  you  not  undertake  to  say  that  this  shall  apply 
to  conspiracy  ?  Do  you  mean  to  tell  this  committee,  Mr.  Jenks,  that 
your  language  does  not  undertake  to  take  out  the  word  conspiracy 
from  the  operation  of  this  antitrust  act  ? 

Mr.  Jek  ks.  I  should  certainlj^  take  that  position. 

Mr.  LiTTLEFiELD.  I  wish  you  would  produce  your  lawyers  on  that. 
Mr.  Morawetz  and  others  \vere  to  file  a  brief,  1  think.  Ask  theui  to 
put  into  their  brief  for  me  the  reason,  when  you  say  that  no  suit  or 
prosecution  by  the  United  States  under  the  first  six  sections  of  the 
Shernaan  Act  shall  be  begun,  and  so  on,  when  those  sections  prescribe 
conspiracy,  why  that  does  not  apply  to  conspiracy.  I  wish  voii 
would  have  them  put  into  their  brief  tor  me  the  reason  that  that  does 
not  apply  to  conspiracies.* 

Mr.  Jenks.  It  seems  to  me  a  conspiracy  in  restraint  of  trade  is 
in  itself  unreasonable. 

Mr.  LiTTLEFiELD.  In  restraint  of  interstate  trade? 

Mr.  Jenks.  A  conspiracy. 

Mr.  LiTTLEFiELD.  Prior  to  the  antitrust  law  in  restraint  of  inter- 
state trade? 

Mr.  Jenks.  A  conspiracy  in  constraint  of  interstate  trade  is,  in 
my  judgment,  something  tnat  was  unlawful  beforehand,  something 
that  was  by  virtue  of  its  nature  unlawful,  in  its  essential  nature  un- 
reasonable. But  agreements  were  not  unlawful  or  unreasonable  in 
their  nature,  necessarily. 

Mr.  Parker.  Are  we  not  arguing  a  good  deal  about  the  meaning  of 
the  word  "conspiracy,"  which  has  practically  the  meaning  ot  an 
agreement,  and  particularly  the  meaning  of  an  unlawful  agreement; 
and  is  it  worth  while,  when  words  of  that  sort  can  be  arranged  in 
the  bill  as  you  may  see  fit?  I  would  like  very  much  to  have  Professor 
Jenks  go  on. 

Mr.  L1TTI.EFIELD.  I  understand  that  you  object  to  this  examination 
I  am  conducting? 

Mr.  Parker.  No,  I  do  not  object,  but  I  think  we  have  gone  far 
enough  in  it. 

Mr.  LiTTLEFiELD.  I  am  pretty  nearly  through  with  it,  and  if  you 
had  not  interrupted  I  would  probably  have  been  through  by  this 
time.  Is  there  any  difference  in  meaning  between  "  combination  " 
and  "  conspiracy  ? ' 

Mr.  Jenks.   i  es. 

Mr.  LiTTLEFiELD.  What  is  it? 

Mr.  Jenks.  A  combination  may  be  or  may  not  be  in  its  nature  un- 
lawful.   A  conspiracy  must  be  unlawful. 

Mr.  LiTTLEFiELD.  How  do  you  define  "  conspiracy  ?  " 

Mr.  Jenks.  A  conspiracy  is  a  combination  of  two  or  more  persons, 
by  some  concerted  action,  to  accomplish  some  criminal  or  unlawful 

fmrpose  or  to  accomplish  some  purpose,  not  in  itself  criminal  or  un- 
awful,  by  criminal  or  unlawful  means. 
Mr.  LiTTLEFiELD.  That  is  a  correct  definition. 
Mr.  Jenks.  And  when  we  speak  in  this  bill  of  giving  under  certain 
circumstances  immunity  from  prosecution  for  contracts  that  are  not 
in  their  nature  unreasonable  and  in  restraint  of  trade,  we  are  not 
legalizing  conspiracies.  It  is  simply  a  matter  of  words.  We  do  pre- 
tend to  say  that  in  agreement,  if  it  is  not  unreasonable,  may  be  car- 
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ried  out.  and  it  does  not  seem  to  us  possible  that  a  conspiracy  that  is 
m  its  essential  nature  illegal  can  be  reasonable. 

Mr.  LiTTLEFiELD.  What  is  a  reasonable  combination  in  the  form  of 
a  trust  or  otherwise  that  is  in  restraint  of  trade,  that  the  Commis- 
sioner of  Corporations  would  authorize  under  this  act  ? 

Mr.  Jenks.  The  question  you  are  putting  now  I  think  has  been 
asked  in  a  different  K>rm  before,  when  the  question  was  asked  of  some 
of  the  other  gentlemen  here  as  to  the  theory  on  which  the  Commis- 
sioner of  Corporations  would  go  in  making  up  his  mind  as  to  whether 
things  were  unreasonable  or  reasonable.  I  think  I  should  have  to 
answer  that  question  in  much  the  same  way.  There  are  many 
decisions  of  the  court  determining  the  meaning  of  the  words  "'  rea- 
sonable "  and  "  unreasonable,"  and  I  should  suppose  that  the  Com- 
missioner of  Corporations,  when  a  case  of  this  kind  came  up,  would 
endeavor  to  interpret  the  meaning  of  the  words  "  reasonable,"  and 
*'  unreasonable  "  in  the  light  of  these  various  decisions  that  have  been 
found  m  many  of  these  cases. 

Mr.  LiTTLEFiELD.  Is  it  your  idea  that  it  would  be  practicable  that 
we  should  put  into  a  statute  the  legal  standard  of  the  words  "  reason- 
able ''  and  "  unreasonable?  " 

Mr.  Jenks.  I  should  think  you  would  have  to.  On  the  other  hand, 
I  shoold  think  that  it  w^ould  not  be  difficult  for  the  courts  to  determine 
what  would  be  reasonable  and  what  would  be  unreasonable,  because 
they  have  been  doing  so  for  centuries.  I  took  occasion  after  the  hear- 
ing on  Saturday  to  look  into  Bouvier's  Law  Dictionary  and  the  Amer- 
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me  there  is  no  difficulty  in  getting  decisions  by  the  hundred  to  deter- 
mine the  meaning  of  the  word  "  reasonable."  Now,  the  word  "  rea- 
sonable "  in  the  citation  is  used  in  a  hundred  different  wavs.  There 
is  reasonable  doubt,  and  it  is  used  in  many  other  connections.  But 
the  "word  "  reasonable  "  is  not  only  one  that  has  been  used  in  every- 
day language,  but  it  is  a  legal  term  that  has  been  used  in  the  English 
courts  and  in  the  American  courts,  and  which  has  its  application  so 
defined  that  I  think  we  should  not  have  any  serious  difficulty  in  hav- 
ing the  court  determine  whether  certain  agreements  were  reasonable 
or  unreasonable. 

Mr.  LiTTLEFiELD.  You  have  not  yourself  any  opinion  as  to  how  it 
would  be  applied  under  these  circumstances  ? 

Mr.  Jenks.  In  here? 

Mr.  LiTTLEFiELD.  Yes. 

Mr.  Jenks.  I  should  say  it  would  be  unwise,  and  perhaps  impos- 
sible, to  give  a  definition  offhand.  I  very  unwiseh'^  attempted  to 
give  a  definition  offhand  in  another  instance  to-day,  and  it  was  a 
^m  unwise  falling  into — I  will  not  say  a  trap — because  the  chair- 
nian  is  incapable  of  that. 

Mr.  LiTTLEFiELD.  Oh,  no. 

^  Mr.  Washburn.  May  I  interpose  to  say  that  in  the  case  In  re 
Green  (52  Fed.  Rep.,  118)  this  very  (juestion  is  considered  in  con- 
nection with  a  combmation  involving  distilleries,  and  a  great  number 
f>f  citations  are  given  on  this  very  question. 
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Mr.  Jenks.  I  have  here,  offhand,  several  cases  where  that  word 
*'  reasonable  "  and  the  word  "  unreasonable  "  came  up,  but  it  does 
not  seem  to  me  to  be  worth  while  to  cite  them  now.  May  I  venture 
to  (juote  a  sentence  that  has  just  been  handed  me  on  that  subject? 
This  reads: 

It  is  not  always  true  that  competition  is  the  life  of  trade,  for  it  often  may  !» 
the  rnin  of  business,  and  this  fact  has  been  recognized  by  the  courts. 

This,  then,  was  the  law  in  this  country  from  the  earliest  times,  and  it  may 
be  briefly  stated  as  follows: 

That  the  validity  of  contract  restricting  comi>etition  was  to  be  determined  by 
the  reasonableness  of  the  restriction.  If  the  main  puri308e  or  nature  and  inevi- 
table effect  of  the  contract  was  to  suijpress  competition  or  create  a  mouoitoly, 
it  was  lllegral;  If  a  contract  imposed  a  restriction  that  was  unreasonably 
Injurious  to  the  public  interest  or  a  restriction  that  was  greater  than  the  inter- 
est of  the  party  in  whose  favor  it  was  Imposed  demanded,  it  was  illegal ;  but 
contracts  made  for  a  legal  purpose  and  which  imiK)aed  no  lieavier  restraint  on 
trade  thnn  the  i'.iterest  of  the  favored  party  required  had  been  uniformly  sus- 
tained, notwithstanding  their  tendeiicy,  to  some  exte'.Jt,  to  checrk  comi)etition. 

That  is  a  general  statement  from  a  speech  in  Congress  by  Hon. 
Charles  G.  Washburn. 

I  have  here  various  citations,  and  if  you  like  I  will  file  citations  as 
to  the  meaning  of  the  word  "  reasonable." 

Section  11  is  practically  the  same  thing  applied  to  railroads.  I 
wish  to  take  up  section  7,  with  reference  to  triple  damages.  I  sup- 
pose that  when  the  Sherman  Act.  was  passed  provision  for  triple 
aamages  was  imposed  largely  on  account  of  the  popular  apprehension 
that  there  was  very  grave  danger,  such  as  there  is  in  connection 
with  these  great  corporations,  and  it  was  thought  that  if  threefold 
damages  were. imposed  it  would  tend  to  check  the  growth  of  these 
great  corporations.  The  suggestion  is  made  to  remove  this  provi- 
sion for  triple  damages  and  simply  to  provide  for  recovery  of  the 
damages  sustained  and  the  costs  of  suit,  including  a  reasonable  attor- 
ney's fee — which  is  different  from  the  common  law,  inasmuch  as  it 
takes  away  the  punitive  damages.  That,  I  think,  is  true.  Punitive 
damages  are  imposed,  of  course,  under  certain  circumstances  under 
the  common  law;  but  usually  the  reason  for  ptfhitive  damages  is 
that  there  is  some  case  of  flagrant  or  outrageous  fraud,  or  there  is 
some  apparent  intent  on  the  part  of  the  person  who  is  committing  the 
injury  to  hurt,  beyond  a  mere  matter  of  money  damage,  the  pei'son 
that  is  damaged. 

Mr.  LiTTLEFiELD.  Is  it  uot  predicated  in  the  main  on  the  theory 
that  the  injury  is  malicious? 

Mr.  Jenks.  That  is  it,  that  the  injury  is  malicious.  Now,  so  hv 
as  the  provision  here  is  concerned,  I  will  say  that  gejierally  sfjeak- 
ing  the  imposition  of  punitive  damages  under  ordinary  circnuHiance- 
where  there  is  no  malicious  intent  would  be  wrong,  and  it  is  not  good 
policy.  Now,  under  the  Sherman  law  people  may  make  contracts, 
usually  in  their  own  interests,  with  no  particular  thought  of  hurtinff 
anybody  else,  and  at  the  same  time  they  may  hurt  other  people,  ana 
if  so  they  would  be  mulcted  in  triple  damages.  It  seems  to  me  they 
should  pay  the  actual  damages,  but  there  is  no  reason  why  they 
should  have  punitive  damages  imposed  upon  them.  There  might  be 
cases  where  tliat  is  true,  but  ordinarily  not. 

Mr.  LiTTLEFiELD.  AVould  it  not  be  true,  as  a  rule,  where  you  would 
gel  injury  to  a  private  individual  that  would  be  the  result  of  a  de- 
liberate purpose  to  injure? 
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Mr.  Jenks.  Xo;  I  think  not.  Take  the  case  cited  yesterday,  the 
English  case  of  the  Mogul  Steamship  Company.  That  case  was  up- 
held on  the  ground  that  the  contract  was  made  primarily  in  the  in-: 
terest  of  parties  concerned  and  not  to  injure  other  people,  although 
it  did  result  in  injury  to  other  people.  It  was  the  intent  that  deter- 
mined the  matter.  80  I  should  say  that  where  contracts  are  made 
that  would  be  considered  on  the  whole  reasonable,  thej'  may  perhaps 
injure  other  individuals,  private  individuals,  but  the  intent  is  not 
such.  Take  the  case  I  have  spoken  of,  as  to  the  shipment  of  salt. 
It  might  readily  be  that  some  railroad  would  be  injured  b}^  having 
less  salt  to  transport,  but  certainly  there  should  be  no  special  dam- 
ages inflicted  in  that  case.  Under  the  prurient  circumstances,  where 
triple  damages  are  imposed,  there  is  at  any  rate  a  strong  possibility 
of  those  triple  damages  being  used  for  the  purpose  of  inflicting  pri- 
vate vengeance;  so  I  think  that  the  Sherman  antitrust  act  is  a  very 
dangerous  act  under  the  present  circumstances  in  permitting  triple 
damages.  A  proceeding  tnat  is  not  injurious  and  with  no  evil  intent 
nevertheless  may  be  pressed  so  that  punitive  measures  may  be  taken 
and  triple  damages  enforced.  I  think  that  is  very  wrong.  In  this 
statement  (prepared  by  Mr.  Emery)  the  other  day  it  was  intimated 
that  this  bul  if  passed  would  talie  away  from  private  individuals 
the  vindication  of  the  law  by  preventing  them  from  recovering  triple 
damages.  I  think  most  people  who  bring  suits  for  triple  damages 
are  not  much  concerned  witn  vindication  of  the  law.  I  think  we 
should  not  let  companies  that  may  be  smarting  under  the  sting  of  a 
defeat  have  the  opportunity  to  use  unjustly,  as  it  may  be,  this  right 
of  action  for  triple  damage^?.  On  the  other  hand,  there  may  be  cases 
where  there  would  have  Been  the  distinct  purpose  of  injuring  them. 
Mr.  LiTTLEFiELD.  What  do  you  think  in  the  case  of  a  boycott? 
Mr.  Jenks.  We  think  that  under  the  circumstances  triple  damages 
are  contrary  to  public  policy,  and  that  provision  should  be  taken  out. 
Mr.  LiTTLEFiELD.  How  aoout  a  boycott ;  is  there  an  intent  to  injure 
there? 

Mr.  Jenks.  Before  I  give  any  definite  opinion  as  to  boycott,  I 
should  like  to  have  the  word  "  boycott "  defined,  because,  so  far  as  I 
know,  "  boycott "  means  two  or  three  different  things.  If  boycott 
means  simply  that  I  am  not  going  to  buy  from  a  person,  for  anv 
reason  whatsoever — and  that  is  all  it  means  in  some  cases — I  think 
there  is  nothing  wrong  about  that ;  and  if  I  should  say  to  a  friend  of 
mine,  "  That  is  a  contemptible  fellow  to  deal  with,"  and  show  him 
that  he  is,  and  that  he  or  I  should  deal  with  some  other  man  because 
we  prefer  to  deal  wijh  him,  I  see  no  objection  to  that.  On  the  other 
hand,  if  I  go  to  a  third  man  and  say  to  him,  "  If  you  deal  with  that 
man,  I  am  going  to  injure  you  in  some  way,"  that  is  wrong  and  is 
punishable.  The  word  "  boycott "  has  these  different  meanings,  and, 
"^  far  as  that  is  concerned,  the  committee  that  is  supporting  this  bill 
has  not  intended  anywhere  in  the  bill  to  attempt  to  legalize  the 
boycott,  as  the  word  boycott  has  been  generally  used  and  as  the  word 
boycott  has  been  generally  defined  by  the  court.  So  far  as  our  pur- 
poses here  are  concerned  on  that  point,  I  think  it  is  sufficient  to  say 
that  this  committee  has  not  intended  to  legalize  the  boycott ;  and  if 
the  bill  in  the  judgment  of  your  committee  does  legalize  the  boycott, 
I  think  they  should  make  provisions  so  that  it  should  not  do  so. 
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Mr.  LiTTLEFiELD.  The  character  of  boycott  to  which  I  shall  call 
your  attention  is  the  one  passed  upon  by  the  Supreme  Court  in  the 
Loewe  case.    Have  you  seen  that  case  ? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiELD.  And  have  you  read  it  ? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiEM>.  Do  you  think  under  the  circumstuices  of  that 
case  there  was  no  active  intent  to  injure  the  plaintiff,  or  was  it  not 
saturated  with  the  distinct  purpose  of  destroying  the  business  of  the 
plaintiff? 

Mr.  Jenks.  On  that  specific  case  let  me  say  ag[ain  we  are  now,  at 
any  rate,  living  and  acting  under  the  Sherman  antitrust  act.  I  ^ould 
not  venture  to  express  a  judgment  on  a  point  that  the  United  Statea 
Supreme  Court  has  passed  upon  in  that  way.  It  would  be  simply  an 
individual  judgment.  But  in  the  caf«  I  have  dted — the  Mogul 
Steamship  Company  case — ^there  was  injury  done.  It  was  doubtless 
conscious  on  the  part  of  the  company  making  the  contract  that  injury 
would  be  done,  and  at  the  same  time  the  primary  purpose  was  their 
own  benefit,  as  the  court  said.  Speaking  not  as  a  lawyer  or  as  a  per- 
son rendering  a  decision,  but  as  a  person  who  would  like  to  see  a  ques- 
tion of  that  kind  rightfully  settled,  I  think  the  question  is  still  open, 
whether  in  the  case  of  the  so-called  boycott  there  in  the  Loewa  case 
the  intent  was  primarily  to  injure,  or  whether  the  intent  was  to  secure 
what  people  believed  to  be  their  dues  and  their  rights,  even  though 
in  the  securing  of  those  rights  and  those  dues  injury  had  to  be  inflicted 
upon  other  people.  It  is  a  question  there  whether  we  are  to  impute 
maliciousness  even  when  people  do  injure  others  in  the  attempt  to 
secure  their  rights.  I  am  doing  my  best  to  be  perfectly  fair  about 
this. 

Mr.  LiTTLEFiELD.  Are  you  in  favor  of  theit  being  allowed  to  con- 
spire and  combine  to  secure  their  rights,  to  destroy  the  business  of 
another  person  ? 

Mr.  Jenks.  I  am  not  in  favor  of  their  being  allowed  to  conspire. 

Mr.  LiTTLEFiELD.  To  combine? 

Mr.  Jenks.  Nor  to  combine  if  the  word  "  combine  "  is  to  be  pushed 
to  the  extent  of  injuring  other  people  wilfully.  I  am  not  in  favor  of 
having  the  law  permit  people  to  directly  threaten  other  people  in 
order  to  get  through  a  purpose  of  that  kind. 

Mr.  LiTTLEFiELD.  Now,  you  are  familiar  with  this  Danbury  hat 
case? 

Mr.  Jenks.  Reasonably  so.    I  have  read  the  decision. 

Mr.  LiTTLEFiELD.  What  I  wanted  was  an  answer  to  the  concrete 
^[uestion  whether  or  not  you  think,  under  the  cii1:;umstances  disclosed 
in  that  case 

Mr.  Jenks.  I  should  prefer  not  to  express  an  opinion  upon  that 

Mr.  LiTTLEFiELD.  Very  well. 

Mr.  Jenks.  For  the  reason  that  I  have  already  expressed  as  much 
of  an  opinion  as  I  care  to.  I  am  not  expressing  an  opinion  contrary 
to  that  of  the  Supreme  Court  in  that  case  or  any  other.  I  do  not 
understand  that  tne  Supreme  Court  settled  the  point  in  that  case. 
They  simply  said  that  labor  unions  were  under  the  Sherman  Act. 
The  question  of  the  boycott  is  still  pending.  As  I  understand,  the 
Supreme  Court  of  the  United  States  has  not  yet  definitely  and 
clearly  defined  a  boycott  under  circumstances  of  that  kind;  so  I  do 
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sot  caie,  where  I  am  held  to  a  strictly  legal  meaning  of  the  word,  to 
express  an  opinion  of  that  kind  when  a  decision  of  the  Supreme 
Court  may  decide  the  thing  in  a  few  weeks.  But  it  is  possible  that 
the  primary  purpose  of  the  laborers  was  not  a  malicious  injury  of 
others,  but  the  securing  of  their  own  rights,  even  though  the  injury 
was  done.  With  the  same  frankness  I  think  that  the  employers,  in 
the  action  they  take  in  many  cases,  are  simply  endeavoring  to  obtain 
their  own  ends  Bnd  to  secure  their  own  rights,  even  though  there  mav 
be  irreparable  and  very  great  injury  done  to  the  laborers.  I  think 
we  ought  to  recognize  m  these  disputes  between  employers  and 
onployees  that  there  is  often  very  great  feeling.  The  pnme  purpose 
is  to  secure  their  own  rights,  and  they  are  careless  oi^  the  enect  on 
oUiers.  We  ought  to  be  rather  cautious  about  imputing  malicious 
intent  to  either  side. 

Mr.  LrfTLBTELD.  Take  a  case  of  a  combination  to  destroy  the  busi- 
ness of  an  employer  for  the  purpose  of  reaching  what  otherwise 
mi^t  be  a  legitimate  result.  TTow,  assume  that,  1  do  not  say  that 
it  IS  correct;  I  do  not  say  that  that  is  this  case;  but  assume  that 
there  was  a  combination  of  that  kind  for  the  purpose  of  destroying 
the  business  of  a  man  in  order  to  get  a  raise  in  wages  or  in  order  to 

£t  him  to  comply  with  what  was  thought  to  be  by  the  men  a  per- 
ctly  reasonable  proposition. 

Mr.  Jenks.  I  am  trying  to  speak  with  perfect  frankness,  and  I 
should  say  that  a  case  of  that  kmd  is  an  assumption  so  contrary  to 
human  nature  that  I  believe  it  is  practically  impossible.  I  say  this, 
that  thoe  micfat  very  easily  be  a  combination  between  employees  to. 
for  the  time  being,  say,  check  the  business  or  stop  the  busing  or 
an  employer  temporarily,  so  as  to  force  him  to  give  them  higher 
wages;  but  the  idea  of  destroying  the  business  would  be  so  contrary 
to  their  own  interests  that  I  do  not  think  that  would  be  possible. 

Mr.  LrrrLEiTELD.  Can  you  conceive  of  a  boycott  that  is  malicious 
in  its  character? 

Mr.  Jenks.  I  can  conceive  of  certain  specific  cases  where  the  em- 
ployees would  be  so  enraged,  so  unreasonable,  that  they  would  be 
malicious  in  their  attacks,  and  in  a  case  of  that  kind  I  think  they 
should  be  punished. 

Mr.  LrrrLEFiELD.  In  that  case  there  would  be  a  malicious  injur3' — 
I  am  not  saying  that  it  has  occurred;  and  do  you  think  that  the 
plaintiff  ought  to  be  authorized  under  those  circumstances  to  sue  for 
and  recover  punitive  damages  in  the  ordinary  course  of  the  coninion 
law,  or  ought  he  not? 

Mr.  Jenks.  I  should  have  no  objection  to  that. 

Mr.  LiTTUEFiELD.  Tliis  provision  you  have  here  would  eliminate 
that  possibility. 

Mr.  Jenks.  In  this  case  it  would.  While  I  think  on  the  whole  this 
is  more  likely  to  secure  justice  than  the  common-law  rule,  under  tlie 
present  circimistances  in  this  country  to-day,  with  the  feeling  that 
there  is  between  employers  and  laborers,  whatever  the  common-Jaw 
rule  would  be,  I  have  no  objection  to  putting  in  the  conmion-law  rule 
myself. 

Mr.  LrrrLEFiEiJ>.  That  is,  it  would  make  it  unlimited  ? 

Mr.  Jekks.  It  would  permit  punitive  damages. 

Mr.  LutllEiteld.  The  amount  assessed  under  those  circumstances 
could  be  unlimited  ? 
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Mr.  Jenks.  Yes ;  but  I  should  be  decidedly  opposed  to  leaving  the 

provision  for  triple  damages  under  any  circumstances. 

Mr.  LiTTLEFiELD.  To  what  extent  has  that  statute  been  abus<?d  in 
the  eighteen  years  that  it  has  been  in  effect?  It  has  been  in  effect 
since  1890.  To  what  extent  has  that  been  abused?  I  do  not  mean 
to  say  that  is  the  final  test,  but  it  is  entitled  to  some  weight. 

Mr.  Jenks.  Yes;  the  point  has  been  made  that  this  act  has  not 
been  very  rigorously  eniorced;  but  I  think  it  is  true  that  there  is, 
both  on  the  part  of  the  Government  and  on  the  part  of  private  in- 
dividuals, a  tendency,  a  feeling  just  now,  to  push  it,  and  I  think  now 
is  the  time  to  stop  it,  simply  on  account  of  that.  I  am  inclined  to 
think  that  the  tendency  on  the  part  of  private  individuals  to  push 
these  triple  damages  is  decidedly  greater  than  it  ever  was  before, 
and  I  think  the  conseauences  might  be  serious. 

Mr.  LiTTLEFiELD.  Wfiat  is  the  effect  of  your  section  3,  which  fol- 
lows right  after  section  7? 

Mr.  Emery.  Professor  Jenks  alluded  to  a  circular  of  myself,  and 
I  think  he  misstated  what  I  said.  Mav  I  trouble  him  to  read  this 
[handing  paper  to  Mr.  Jenks]  ? 

Mr.  Jenks.  This  reads: 

The  vindication  of  the  law  by  private  Indivldnnls  is  discournged  by  prevent- 
ing them  from  recovering  triple  damages,  that,  in  most  cases,  would  cover  the 
cost  of  their  litigation ;  and  improi)er  eombinntions  are  encouraged  by  the  less- 
ening of  the  money  penalty  likely  to  be  recovered  from  them. 

I  think  that  should  go  into  the  record. 

Mr.  LiTTLEFiELD.  What  do  you  understand  to  be  the  effect  of  the 
language  used  in  section  3,  which  reads  as  follows : 

Sec  3.  That  in  any  suit  for  dnmages  under  section  7  of  the  siill  act  approved 
July  2,  1890,  based  upon  a  right  of  action  accruing  prior  to  the  passage  of  this 
act,  the  plaintiff  shall  be  entitled  to  recover  only  the  damages  by  him  sus- 
tained. 

Does  that  affect  pending  litigation  ? 

Mr.  Jenks.  No,  sir;  it  can  not  affect  pending  litigation. 

Mr.  LiTTLEFiELD.  Take  that  section  right  there,  alone;  does  that 
affect  pending  litigation  ? 

Mr.  Jenks.  That  can  not  stand  alone,  because  this  last  section  says: 
"Anything  herein  contained  to  the  contrary  notwithstanding." 

Mr.  LiTTLEFiELD.  I  supposc  we  can  proceed  on  the  intellectual  and 
theoretical  hypothesis  that  section  3  does  stand  alone.  There  is  no 
physical  or  mental  impossibility  in  assuming  that  it  stands  alone,  is 
there  ? 

Mr.  Jenks.  No  ;  as  a  sort  of  mental  gymnastics. 

Mr.  LiTTLEFiELD.  As  it  stands  alone,  does  it  or  not  affect  pending; 
suits? 

Mr.  Jenks.  I  should  say,  Mr.  Chairman,  that  any  answer  to  that 
question  is  impossible,  aud  it  would  certainly  be  misunderstood.  I 
will  say  that  there  is  nothing  in  this  bill  to  affect  pending  suits. 

Mr.  LrrTLEFiELD.  Now,  as  a  matter  of  kindness,  do  you  mean  to 
say  that  that  is  an  ingenious  answer  to  my  question  ? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiELD.  Very  well;  we  will  leave  it  right  there.  Now, 
why  do  you  legislate  the  Danbury  Hat  case  out  of  court  in  section  3, 
and  legislate  it  back  again  in  section  4,  if  that  is  your  purpose?    You 
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see  it  would  legislate  theni  out  if  you  did  not  provide  for  it  in  section 
4.  Wliat  is.  the  purpose  of  legislating  them  out  and  then  in  again  ? 

Mr.  Jenks.  I  am  not  aware  that  it  does  anything  of  the  land. 

Mr.  LrrrLEFiELD.  Would  they  be  out  under  the  provisions  of  sec- 
tion 3,  if  you  did  not  have  the  peculiar  and  very  unusual  provisions 
(I  undertake  to  suggest)  of  section  4!  Would  they  be  out  if  it  was 
not  for  the  provisions  of  section  4? 

Mr.  Jexkb.  I  do  not  understand  that  the  Danbury  Hat  case  is  out, 

Mr.  LiTTLEFiELD.  Would  it  be  out  if  it  were  not  for  the  sa\'ing  pro- 
visions in  section  4?  Is  not  that  question  clear?  Quoad  its  nght 
to  civil  damages,  would  not  the  Danbury  Hat  case  be  out  ulider  sec- 
tion 3,  if  you  did  not  put  it  back  in  under  the  provisions  of  section  4? 
1  do  not  undertake  to  say  that  I  appreciate  the  force  of  your  lan- 
guage. 

Mr.  Jexks.  That  thought  had  never  occurred  to  any  member  of 
the  committee,  I  am  sure,  that  we  were  in  any  way  affecting  any 
pending^  suit  by  any  provision  of  this  bill,  anywhere, 

Mr.  &0MPERS.  May  I  just  call  attention  to  this  last  provision  of 
section  3,  beginning  on  line  19,  after  the  semicolon : 

And  no  suit  for  damages  under  said  section  7  of  the  said  act,  based  upon  a 
Tight  of  action  accruing  prior  to  the  passage  of  this  act,  shail  he  maintained 
onless  the  same  shall  be  commeticed  within  one  3'ear  after  the  passage  of  this 

act? 

Jir.  LiiTTLEfiELD.  That  does  not  relate  to  the  proposition  I  had  in 
mind,  at  all. 

Mr.  GoMPERS.  That  would  not  affect  the  Loewe  case. 

Mr.  LiTTLErjELD.  It  would  not  affect  the  Loewe  case?  When  you 
sav  "  in  any  suit  for  damages,"  I  suppose  *'  any  "  means  "  any,"  does 
it  not? 

Mr.  Jenks.  It  does  not,  as  it  is  afterwards  qualified. 

ilr.  I^TTLEFiELD.  That  is  exactly  my  point.  It  means  any  suit  now 
pending  or  hereafter  to  be  brought.  In  the  last  part  of  section  4,  as 
I  infer  from  what  you  say,  you  were  endeavoring  to  provide  against 
the  operation  of  that  provision.  What  I  want^to  know  is  why  you 
in  enect  legislate  them  out,quoad  the  right  of  damages,  in  the  last 
part  of  section  3,  and  legislate  them  back  in  the  last  part  of  section 
4.    Of  course  if  you  did  not  have  it  in  mind  at  all 

Mr.  Jenks.  The  question  was  never  raised  in  the  committee,  and 
in  section  3  it  was  made  as  direct  as  possible.  We  might  have  said 
'^  excepting  pending  suits  for  damages,"  and  we  would  have  no  ob- 
jection to  having  it  put  in,  but  in  writing  the  bill  we  attempted  to 
ojake  it  as  simple  as  we  could,  considering  the  complicated  nature 
of  the  subject. 

ilr.  LiTTLEFiEiJ>.  That  would  have  eliminated  all  the  necessity  for 
tliis  indefinite  language  on  the  tail  end. 

Mr.  Jenks.  There  was  no  purpose  in  it. 

Mr.  LrrrLEnELD.  Whose  work  is  that  last  paragraph  of  section  4? 
Who  prepared  that  language?  Did  you  prepare  it  yourself,  or  did 
your  attorneys  do  so? 

^Ir.  Jenks.  I  should  say  that  that  last  part  of  section  4  had  passed 
through  at  least  half  a  dozen  different  forms  in  about  as  many  bills. 
I  know  I  wrote  one,  and  Mr.  Stetson  wrote  one.  I  am  not  sure  about 
the  others.    In  certain  cases  two  or  three  of  us  were  together,  and 
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each  would  suggest  a  form.  In  the  specific  form  here,  I  have  not  any 
idea  who  is  responsible  for  it.  But  there  is  this  thought  from  the 
first  draft  that  was  made  along  this  line,  and  that  was  something 
that  there  was  no  change  of  opinion  upon  whatever,  that  pending 
suits  must  in  no  way  be  touched.  There  was  absolute  unanimity  on 
that,  from  beginning  to  end. 

Mr.  LiTTLEFiELD.  You  would  concur  in  any  amendment  which 
eliminates  that  question? 

Mr.  Jenks.  Absolutely. 

Mr.  Malby.  As  to  pending  suits? 

Mr.  Jenks.  Yes.  If  I  may  venture  to  be  personal  about  this,  inas- 
much as  the  Commissioner  of  Corporations  had  his  name  mentioned 
here,  and  several  othei?  names  have  been  mentioned,  I  remember 
speaking  with  some  of  the  gentlemen,  and  they  said,  ^'  I  hope  there 
will  be  nothing  likely  to  be  done  that  will  affect  pending  suits,"  and 
I  said,  "  So  far  as  I  am  concerned  and  so  far  as  1  know,  there  is  no 
thought  of  affecting  pending  suits."    It  has  always  been  assimied. 

Mr.  Litti^efield.  I  did  not  know  but  there  was  some  purpose  in  it 
that  I  did  not  discover. 

Mr.  Jenks.  Is  there  anything  more  in  that  section? 

Mr.  Littlefield.  That  could  all  be  reduced  to  about  one  line,  in- 
stead of  ten  lines,  in  the  bill.  On  that  point  is  it  your  judgment 
that  the  language  of  section  3  would,  in  fact,  authorize  a  boycott 
under  the  Sherman  antitrust  law? 

Mr.  Jenks.  I  think  not.  It  was  not  intended  to  legalize  the  boy- 
cott or  the  black  list,  and  I  do  not  think  it  would. 

Mr.  Littlefield.  When  you  authorize  a  strike  for  any  cause,  does 
not  that  cover  all  causes?  Suppose  they  undertake  to  injure  the  busi- 
ness of  any  person,  if  you  authorize  the  strike  for  any  cause,  does  not 
that  do  that  ? 

Mr.  Jenks.  It  does  not  seem  to  me  it  does,  but  I  think  the  easiest 
way  to  dispose  of  that  is  this :  If,  in  the  judgment  of  the  oommittee, 
that  paragraph  authorizes  the  boycott  in  the  way  we  have  been  speak- 
ing of  it,  a  malicious  attack,  I  hope  the  committee  will  amend  the 
section. 

Mr.  Littlefield.  The  better  way  would  be  to  redraft  the  whole 
section,  rather  than  leave  it  open  to  uncertainty. 

Mr.  Jenks.  Yes.    On  the  other  hand,  I  thmk  it  should  be  made 


the  employment,  on  the  other  hand,  of  any  one  of  his  employees.  I 
think  the  right  to  strike  and  the  right  to  discharge  employees  ^ould 
be  unimpaired.  I  think  that  is  so  under  the  present  law,  and  if  it  is 
not  it  should  be  made  clear  in  this  bill. 

Mr.  Littlefield.  At  any  rate,  that  is  as  far  as  you  want  to  go? 

Mr.  Jenks.  I  know  this  is  true,  that  the  feeling  on  the  part  of 
laboring  men  is  so  apprehensive  lest  under  the  present  law  they  art 
forbidoen  the  right  to  strike  that  I  think  should  be  put  in  this  bill 
to  make  it  clear  3iat  they  do  have  the  right  to  strike. 

Mr.  Emery.  Do  I  understand  you  to  hold  that  a  strike  for  any 
cause  that  obstructed  or  impeded  interstate  commerce  would  be 
lawful  ? 
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Mr.  j£NK8.  Would  you  perhaps  define  what  you  mean  bv  a  strike  ? 
I  do  not  see  how  I  can  answer  your  question  unless  you  define  what 
you  mean  by  a  strike. 

Mt.  LiTTLEFiELD.  I  did  uot  ffet  the  question  clearly. 

Mr.  Jenks.  I  would  like  to  have  Mr.  Emery  define  what  he  means 
by  a  strike. 

Mr.  LiTTLEFiELD.  I  will  ask  Professor  Jenks  if  he  thinks  the  bill 
ought  to  be  changed  so  as  to  authorize  the  strike  as  one  of  the  instru- 
ments of  carrying  out  a  conspiracy  in  restraint  of  trade. 

Mr.  Jenks!  I  think  I  will  have  to  make  a  distinction  that  the 
chairman  has  made  at  diiferent  times.  A  strike,  as  I  look  at  it,  is 
a  specific  act  of  withdrawing  the  service  of  men.  Now,  that  should 
be  permitted.  I  question  very  much  whether  you  can  go  further 
and  determine  the  specific  purpose  there,  but  I  will  say  this,  that  I 
have  myself  no  objection,  and  I  am  sure  that  the  committee  has  no 
objection,  to  inserting  the  clause  in  that  possibly  under  the  common 
law 

Mr.  LiTTLEFiELD.  That  puts  it  altogether  out  of  the  operation  of 
the  Sherman  antitrust  law.  Here  is  the  proposition:  As  the  law 
stands  to-day,  I  do  not  suppose  it  would  be  lawful  for  the  employees 
to  engage  in  a  strike  as  a  part  of  the  carrying  out  of  a  conspiracy 
against  interstate  trade,  or  a  conspiracy  to  injure  the  business  'Of 
another.  As  a  part  of  that  conspiracy,  suppose  a  strike  should  be 
ordered.    Do  you  think  it  ought  to  be  authorized  ? 

Mr.  Jenks.  As  a  part  of  the  conspiracy?  If  you  will  withhold 
the  "  conspiracy."  If  you  assume  that  "  conspiracy  "  and  "  agree- 
ment "  mean  the  same  thing  I  should  not  agree  with  you. 

Mr.  LiTTiiEFTELD.  Of  coursc  we  have  that  point  of  distinction  there 
upon  which  we  quibbled  before :  but  the  right  per  se  to  injure  a  man's 
business,  which  is  the  phase  where  the  proposition  comes  up  under 
the  law,  the  right  per  se  may  be  one  thing,  but  the  strike  as  the  most 
effective  means  of  carrying  out  a  conspiracy  to  destroy  the  business 
of  a  man  engaged  in  interstate  trade  is  not  permissible. 

Mr.  Jekks.  I  should  say  that  a  strike  of  that  kind  is  unthinkable. 
A  strike  is  for  the  purpose  of  increasing  wages  or  bettering  condi- 
tions of  employees. 

Mr.  LiTTLEFiELD.  Ycs;  perhaps  so;  but  supposing  it  is  a  part  of 
the  purpose  to  destroy  the  rights  of  the  man  against  whom  the  strike 
is  made  until  that  increase  in  wages  is  made,  it  would  be  an  inter- 
ference with  their  right  to  engage  in  business  until  the  increase  in 
wages  is  made.  Do  you  think  it  ought  to  be  permissible,  as  a  part  of 
the  canying  out  of  that  purpose  ? 

Mr.  tiENKB.  I  should  say  yes,  without  any  hesitation,  that  em- 
ployees who  have  the  right  which  I  think  they  now  have  recognized, 
of  withdrawing  their  labor  from  their  employer  in  order  to  secure 
Mk  increase  of  wages  and  better  conditions  of  labor,  or  anything  of 
that  kind,  even  though  for  the  time  being  that  does  injure  their  em- 
pkyer  aid  does  also  restrict  or  restrain  interstate  commerce.  And 
I  ay  that  for  this  reason,  that  I  do  not  think  that  under  the  present 
condition  of  society  it  is  possible  for  laborers  to  secure  their  just 
ridfcts  and  wages  in  many  cases  unless  they  are  ^ranted  the  privilege 
of  acting  in  a  strike  in  order  to  accomplish  their  purpose.  Now  if 
th«y  do  strike  in  order  to  secure  this  increase  in  wages,  and  if  thereby 
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their  employers  are  temporarih^  injured,  I  think  that  is  not  a  suffi- 
cient reason  to  impute  a  malicious  intent  to  them. 

Mr.  LiiTLEFiELD.  That  is  not  the  whole  of  the  hypothesis  I  gave 
you.  Suppose,  as  a  part  of  the  purpose,  they  deliberately  engage  in 
a  conspiracy  to  deprive  the  man  against  whom  the  strike  is  ordered 
of  his  right  to  engage  in  business  and  his  right  to  trade  with  his 
fellows  ? 

Mr.  Jenks.  When  you  use  the  word  ''conspiracy"  I  agree  with 
you,  because  the  word  "  conspiracy  "  implies  illegality.  I  do  not 
think  they  should  do,  and  under  the  law  I  do  not  think  they  are 
permitted  to  do,  illegal  and  criminal  acts,  and  in  my  judgment  there 
is  nothing  criminal  and  there  is  nothing  illegal  (unless  by  specific 
statute,  and  if  so  the  statute  ought  to  be  changed)  in  their  stopping 
work,  even  though  the  stopping  of  the  work  does  injure  other  people. 
If  they  go  further  and  attack  others  who  take  their  places  and  com- 
mit crimes  they  should  be  punished  rigidly  for  that. 

Mr.  L1TT1.EFIELD.  In  the  Danbury  hat  case  they  not  only  stopped 
work,  but  the}"  went  around  in  other  sections  to  get  other  people  to 
stop  work  and"  to  get  others  to  stop  trading  with  these  manuiacturers. 

Mr.  Jenks.  Tliat  is  entirely  beyond  anything  that  is  in  the  defini- 
tion. That  is  not  a  strike.  That  is  going  beyond  a  strike.  So  far  as 
ihp  strike  is  concerned — ^the  stopping  of  their  work  for  other  people— 
that  should  be  made  perfectly  clear. 

Mr.  LiTTLEFiELD.  Ycs;  but  if  the  strike  is  a  part  of  the  combination 
I  refer  to,  should  it  be  unlawful  ? 

Mr.  Jenks.  I  do  not  think  a  strike  is  possible  to  be  made  a  part  of 
that.  So  far  as  I  know,  in  this  section  the  committee  did  not  intend 
in  any  way  to  authorize  any  boycott  that  is  illegal — ^to  authorize  a 
boycott  as  it  has  been  understood.  It  does  intend  to  authorize  a  strike. 
We  make  the  distinction  between  the  boycott  and  the  strike,  as  I  un- 
derstand the  chairman  does  not. 

May  I  say  further  on  this,  with  reference  to  this  right  of  suit 

Mr.  LiTTi^FiELD.  I  suppose  this  language  would  suit  you,  then :  "A 
strike  that  is  not  in  pursuance  of  a  combination  or  conspiracy  in  re- 
straint of  trade  may  be  authorized?  " 

Mr.  Jenks.  No  ;  I  should  not  agree  to  that. 

Mr.  Washburn.  "In  unreasonable  restraint  of  trade? " 

Mr.  LiTTLEFiELD.  An  unreasonable  conspiracy. 

Mr.  Washburn.  No  ;  in  unreasonable  restraint  of  trade. 

Mr.  LiTTLEFiELD.  A  strike  that  is  not  in  pursuance  of  a  conspiracy 
should  be  authorized ;  do  you  agree  to  that? 

Mr.  Jenks.  Yes;  if  you  do  not  use  the  word  "  conspiracy." 

Mr.  Lrm.BFiELD.  We  could  stop  right  there  and  leave  out  the  rest 
of  this  section. 

Mr.  Jenks.  I  should  have  no  objection  to  that. 

Mr.  LiTTLEFiELD.  Of  course  there  are  a  lot  of  fine  distinctions  in- 
volved in  this,  but  you  do  not  want  to  be  responsible  for  any  legisla- 
tion that  would  open  up  the  possibility  of  a  conspiracy  against  trade? 

Mr.  Jenks.  Wnen  you  use  the  word  conspiracy,  you  imply  ille- 
gality. 

.    Mr.  Davenport.  Would  you  say  any  boycott  that  is  forbidden  by 
the  common  law? 

Mr.  Jenks.  I  have  no  objection,  as  I  said  before,  to  this  statement; 
means  that  are  not  unlawful  under  the  common  law. 
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Mr.  Davenport.  Any  boycott  is  unlawful  in  common  law.  Do 
you  wish  to  have  it  legalizea  by  Congress? 

Mr.  Jenks.  I  have  said  this,  that  so  far  as  this  bill  is  concerned  I 
think  there  is  no  question  about  the  feeling  of  the  committee  on  this 
matter.  There  is  no  intent  to  legalize  a  boycott ;  but  the  strike  and 
the  boycott  are  two  entirely  different  things.  We  did  intend  to  make 
it  clear  that  a  strike  was  legal.  We  think  it  is  so  now.  But  in  order 
to  be  sure,  and  in  order  to  remove  the  just  apprehensions  of  so  many 
people,  we  want  to  make  it  clear. 

Mr.  LiTTLEFiELD.  The  only  purpose  you  have  here  is  to  more 
adequately  express,  to  express  m  more  perspicuous  language,  what 
you  think  the  law  is  to-day  ? 

Mr.  Jenks.  Yes. 

Mr.  Ljttlefield.  And  it  is  also  true  that  you  do  not  think  it  would 
be  prudent  to  go  bejond  that  ? 

Mr.  Jenks.  I  think  it  is  not  the  intention  of  the  committee  to  go 
beyond  that. 

Mr.  Emery.  May  I  ask  you  if  you  are  familiar  with  the  definition 
and  distinction  laid  down  in  the  report  of  the  Anthracite  Coal  Strike 
Commission,  between  primary  and  secondary  boycott?  I  had  in- 
tended  to  bring  that  here.    You  are  familiar  with  it  ? 

Mr.  Jekks.  I  have  not  read  it  for  two  or  three,  years,  but  it  is  my 
impression  that  it  is  the  secondary  boycott  that  seems  to  be  wron^; 
but  if  you  can  let  me  have  that  language  here,  I  should  like  to  have  it. 

Mr.  LiTTLEFiELD.  Hcrc  is  a  copy  of  the  report.  Here  is  one  illus- 
tration : 

In  serera)  instances  tradesmen  were  threatened  with  a  boycott — that  Is,  that 
ail  ocmnected  with  the  strikers  would  withhold  from  them  their  custom,  and 
porsuade  others  to  do  so,  if  they  continued  to  furnish  the  necessaries  of  life  to 
the  families  of  certain  workmen. 

I  think  in  a  general  way  he  defines  it  as  a  combination,  or  perhaps 
a  conspiracy.  1  do  not  think,  myself,  that  there  is  a  very  great  deal 
of  difference  between  the  two  propositions.  They  mean  substantially 
the  same  thing,  although  conspiracy  may  import  crime. 

Mr.  Jenks.  That  is  the  distinction ;  but  it  is  a  combination  to  re- 
quire some  person  to  do  something  against  his  will.  I  think  that 
language  "  compulsion  against  his  will  is  not  sufficient'.  You  should 
go  tarter  than  that  and  imply  a  damajge. 

Mr.  Lutlefield.  Do  you  mean  phvsical  damage  ? 

Mr.  Jenks.  Not  physical  damage,  but  monetary  damage,  to  compel 
him  to  take  action  a^inst  a  third  party. 

Mr.  LnTLEFiELD.  That  is  monetary  damage,  depriving  him  of  his 
customers. 

Mr.  Jenks.  If  you  are  going  to  threaten  a  third  party,  that  unless 
he  withdraws. his  trade  you  are  going  to  injure  him,  you  are  getting 
into  bad  public  policy. 

Mr.  Emeky.  1  believe  this  language  is  that  of  Judge  Gra}%  the 
president  of  the  Anthracite  Coal  Strike  Commission : 

What  is  popularly  known  as  the  boycott  (a  word  of  evil  omen  ami  unhappy 
origin)  Is  a  fonii  of  coercion  by  which  a  combination  of  many  persons  seek  to 
work  their  will  upon  a  single  person,  or  upon  a  few  persons,  by  compelling 
other*  to  abstain  from  social  or  beneficial  business  intercourse  with  such  person 
or  persons.  Carried  to  the  extent  sometimes  practiced  in  aid  of  a  strike,  and 
as  was  in  some  instances  practiced  In  connection  with  the  late  anthracite  strike* 
It  is  a  cmel  weaiK>n  of  aggression,  and  its  use  immoral  and  antisocial. 
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To  say  tbts  is  not  to  deny  tlie  legal  right  of  any  man  or  sef  of  men,  Tolun- 
tarlly  to  refrain  from  social  intercourse  or  business  relations  with  any  personB 
whom  he  or  they,  with  or  without  good  reason,  dislllce.  This  may  sometimes  be 
unchristian,  but  it  is  not  illegal.  But  when  It  is  a  concerted  purpose  of  a  num- 
ber of  persons  not  only  to  abstain  themselves  from  such  intercourse,  but  to 
render  the  life  of  their  victim  miserable  by  persuading  and  intimidating  others 
so  to  refrain,  such  purpose  is  a  malicious  one,  and  the  concerted  attempt  to  ac- 
complish it  is  a  conspiracy  at  common  law,  and  merits  and  should  receive  the 
punishment  due  to  such  a  crime. 

That  later  is  termed  by  the  learned  judge  a  secondary  boycott,  in 
opposition  to  the  other. 

Mr.  Jenks.  That  is  the  distinction  I  had  in  mind;  when  it  goes  to 
the  length  of  intimidation  of  a  third  person.  That  is  the  distinction 
I  had  in  my  mind. 

Mr.  Emery.  May  I  ask  whether  it  is  your  judgment,  and  so  far 
as  you  know  the  purpose  of  those  concerned  in  the  collaboration  on 
the  authorship  of  the  bill,  not  to  say  anything  to  legalize  the  boycott 
in  interstate  commerce? 

Mr.  Jenks.  That  is,  the  secondary  boycott. 

Mr.  Marbubg.^- There  seems  to  be  a  confusion  in  the  minds  of  a 
number  of  the  gentlemen  engaged  in  this  matter  in  the  questions 
that  have  come  up  with  regard  to  the  operation  of  this  bill  as 
legalizing  boycott  and  conspiracy.  As  I  take  it,  this  bill  legalizes 
nothing.  We  interfere  with  none  of  the  rights  that  lie  under  the 
common  law  for  damages.  This  bill  modifies  the  Sherman  antitrust 
law.  The  Sherman  antitrust  law  interferes  in  no  way,  if  I  am  right, 
with  rights  under  the  con^mon  law.  This  imposes  an  additional 
I)enalty  to  that  of  the  common  law,  and  it  is  those  penalties  addi- 
tional to  the  common  law  which  it  is  proposed  to  modify. 

Mr.  Washburn.  The  gentleman  must  be  entirely  in  error.  The 
construction  of  the  Sherman  antitrust  act  by  the  decision  of  1S07 
does  entirely  revolutionize  the  application  of  that  law. 

Mr.  LiiTLEFiELD.  Perhaps  the  gentleman  would  more  fully  appre- 
ciate the  situation  if  I  should  sav  that  the  Sherman  antitrust  law 
is,  properly  speakmg,  an  effort  of  the  legislature  to  apply  to  the  situ- 
ation the  common-law  principles,  and  in  the  absence  of  the  Sherman 
antitrust  lav  there  would  he  no  Federal  prohibition.  There  are  no 
Federal  oonmion-law  crimes,  and  if  it  were  not  for  the  Sherman 
antitrust  law,  there  would  be  no  olTenses  against  the  Federal  Gov- 
ernment, because  there  can  be  no  offenses  against  the  Federal  Gov- 
ernment without  an  affirmative  statute;  and  when  you  repeal  any 
prohibition  of  the  Federal  statute,  of  the  Sherman  antitrust  law,  you 
by  inference  authorize  it.    The  common  law  does  not  interfere  at  alL 

Mr.  Marburg.  Would  not  a  recovery  lie  in  State  courts? 

Mr.  LrrTLEi'iELiK  Oh,  no.  The  Sherman  antitrust  law  does  not 
now,  and  it  could  not,  have  any  reference  to  that.  ^ 

Mr.  Marburg.  If  injury  followed  from  a  strike,  would  not  an 
action  for  recovery  lie  in  the  State  courts? 

Mr.  LrrxLEFiELD.  Exactly  the  same  as  before.  But  this  remedy 
here,  in  order  to  be  available  to  the  suitor,  must  be  given  by  the 
Sherman  antitrust  law,  and  if  it  is  modified  to  that  extent  to  re- 
lieve or  remove  the  remedy,  it  indirectly  authorizes  what  it  pro- 
hibited.   That  is  the  sense  in  which  it  is  used. 

Mr.  Davenfort.  I  must  resj)ectfully  dissent  from  that  construction 
of  the  legal  situation,  and  at  the  proper  time  I  shall  want  to  discuss 
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the  effects  of  writing  into  the  Sherman  law  these  provisions  that  are 
in  here.  - 

Mr.  LnTLEFiELD.  What  is  the  proposition  you  dissent  from  ? 

Mr.  Davenport.  That  the  passage  of  the  Sherman  antitrust  act, 
or  the  passage  of  this  act  with  the  alterations  in  the  Sherman  anti- 
trust act,  would  not  affect  at  all  the  right  of  the  parties  to  sue  at 
common  law  for  a  remedy.  That  is  a  proposition  tnat  is  absolutely 
untenable. 

Mr.  LrrrLEFnsLD.  That  is  a  very  interesting  question,  and  we  would 
be  glad  to  hear  you  on  that  proposition.  Personally  I  would  like 
to  see  just  how  far  the  Federal  Legislature  can  interfere  with  the 
State  legislature  or  with  the  common-law  principles. 

Mr.  Davsnpobt.  Of  course,  we  understand  that  the  power  of  Con- 
gress over  this  matter  is  confined  to  the  regulation  of  interstate  com- 
merce, but  as  to  that  subject  the  power  is  plenary  and  exclusive,  and 
when  the  Federal  law  provides  that  such  and  such  things  shall  not 
be  illegal,  then  that  wipes  out  the  State  legislation.  You  must  have 
eoDsidered  that  subject  in  the  very  CTave  measure  you  had  up  to-day 
on  the  floor  of  the  House.  But,  as  I  say,  when  the  proper  time  comes 
I  shall  want  to  discuss  that. 

Mr.  LiTTLEiTBLD.  I  labor  under  the  impression  that  I  have  con- 
sidered it,  and  I  should  be  very  glad  to  hear  the  gentleman  on  it  when 
the  time  comes. 

Mr.  Davenport.  Of  course  there  is  no  Federal  law,  and  when  Con- 
gress undertakes  to  legislate  on  the  subject  and  make  provisions  in 
regard  to  that  covering  the  subject,  that  is  the  law  of  the  subject. 

Mr.  LrrxLEFiELD.  The  gentleman  will,  no  doubt,  be  prepared  later 
on  to  show  us  what  affirmative  State  legislation  affectmg  these  mat- 
ters criminally  is  repealed  bjr  the  Sherman  antitrust  act,  and  also  to 
show  us  what  common-law  rights  that  the  individual  has  have  been 
or  will  be  impaired  by  the  Sherman  antitrust  act.  That  is  a  per- 
fectly open  question,  and  we  will  be  glad  to  hear  the  gentleman 
later  on. 

Mr.  Jei«ks.  Shall  I  continue?    I  think  there  is  one  point  more. 

Mr.  LrTTLBFiELD.  Yes. 

Mr.  Jenks.  With  reference  to  the  bringing  of  suits,  and  damages, 
it  would  seem  to  us  with  reference  to  what  may  be  called  the  im- 
muni^  clause  that  it  was  very  desirable  at  the  present  time  to  remove 
from  business  men  the  apprehension  of  attack  under  this  Sherman 
Act  for  agreements  that  they  might  have  made  or  might  make  that 
they  thought  to  be  reasonable.  So  the  provision  has  been  made  here 
that  BO  suit  or  prosecution  under  the  first  six  sections  of  the  act  would 
be  begun  under  any  contract  or  combination,  unless  the  same  be  in 
unreasonable  restramt  of  trade.  We  felt  that,  so  far  as  the  Federal 
Government  itself  was  concerned,  that  should  take  effect  immedi- 
ately ;  so  that  unless  the  suits  had  been  begun,  the  people  might  feel 
that  any  contracts  they  might  have  made  before,  even  though  they 
were  in  restraint  of  trade,  if  they  were  reasonable,  should  stand.  So 
far  as  private  individuals  were  concerned,  we  felt  that  the  situation 
was  qmte  different.  Private  individuals  may  have  been  injured,  and 
they  should  have  the  ritfht  to  recover  damages  for  an  injury.  More- 
over, it  is  ouile  probabk  that  it  would  be  unconstitutional,  even  if  it 
were  desirsiole,  to  attempt  to  cut  off  the  right  of  private  individuals 
from  getting  damages  now.    As  I  say,  it  was  not  considered  desirable 
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to  do  that  anyway,  and  it  would  have  been  unconstitutional,  probably, 
if  it  had  been  attempted.  It  was  thought  the  wise  thing  to  do  to 
provide  a  statute  of  limitations  which  might  be  short,  so  that  there 
might  not  be  too  much  apprehension  or  too  long  a  time  for  attacks 
along  this  line,  but  at  the  same  time  long  enough  so  that  all  just 
causes  could  be  brought  and  pushed  throu^  to  a  conclusion ;  so  that 
a  provision  was  made  that  if  this  act  was  passed  the  Federal  Govern- 
ment should  not  bring  any  suits  unless  they  were  prepared  to  prove 
that  the  contracts  or  agreements  were  unreasonable.  So  far  as 
private  contracts  and  agreements  were  concerned,  they  could  bring 
suit  in  a  year.  I  think  that  covers  practically  all  of  the  points  in  the 
bill.  We  recognize  fully  that  the  bill  is  by  no  means  a  perfect  bill 
A  great  many  of  us  have  been  working  on  it,  and  we  believe  that  it 
was  the  best  we  could  do.  We  believe  that  it  is  a  practicable  bill, 
although  there  may  be  minor  amendments  to  be  made  here.  We 
have  tried  to  provide  for  what  is  reasonable  and  practicable,  to  secure 
a  considerable  amount  of  publicity,  the  more  the  better,  because  we 
think  that  is  a  remedial  action,  and  we  believe  that  amendments  of 
this  nature  to  the  Sherman  Act  are  very  sadly  needed.  There  is  per- 
haps no  other  action  which  could  be  taken  by  Congress  which  would 
so  greatly  improve  business  conditions  at  the  present  time  as  this. 
We  thinkj  in  addition  to  that,  that  it  would  be  a  bill  that  would  pro- 
mote justice  among  business  men  and  workinffmen. 

Mr.  Washburn.  Did  your  committee  consider  at  all  making  the 
simple  change  in  the  existing  act  by  inserting  the  word  "  unreason- 
able? "      , 

Mr.  Jenks.  Yes. 

Mr.  Washburn.  Was  there  much  discussion  of  that  proposition? 

Mr.  Jenks.  Yes.  I  may  perhaps  say  that  the  first  thought  of 
that  committee  was  Jo  provide  not  one  bill,  but  three  bills,  first  sepa- 
rating the  common  carriers  distinctly  from  others,  and  putting  them 
distinctly  under  the  Interstate  Commerce  Commission,  and  the  others 
under  this;  the  second  one  just  inserting  in  the  law  itself  that  word 
"  unreasonable  "  wherever  it  became  necessary,  and  stating  that  pro- 
visions might  be  made  along  that  line  legalizing  practically  reason- 
able agreements,  and  imposing  penalties  on  others.  Then  there  came 
in  this  further  thought  also,  which  we  thought  was  very  desirable  to 
be  carried  out,  and  that  is,  that  we  get  a  much  greater  degree  of 
publicity  in  regard  to  these  great  corporations  than  we  have  now. 
Then  we  thought  it  was  necessary  to  go  further  and  make  that 
publicity  a  condition  of  giving  the  release  from  the  Sherman  Act. 

Mr.  Washburn.  Is  that  your  only  reason  for  j)ref erring  the  pro- 
visions of  this  bill  as  it  touches  the  class  of  business  combinations 
we  are  talking  about,  that  it  insures  greater  publicity  in  regard  to 
the  affairs  of  the  corporation,  and  so  on? 

Mr.  Jenks.  That  is  the  main  reason. 

Mr.  Emery.  I  want  a  little  light  on  the  fourth  section,  which  reads : 

That  no  suit  or  prosecution  by  the  United  States  under  the  first  six  sections 
of  the  said  act  approved  July  second,  eighteen  hundred  and  ninety,  shaU  here- 
after be  begun  for  or  on  account  of  any  contract  or  combination  made  prior 
to  the  passage  of  this  act,  or  any  action  thereunder. 

I  wanted  to  inquire  further  what  was  the  meaning  of  that  language, 
"  or  any  action  thereunder;"  whether  it  would  apply  to  a  conspiracy 
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as  the  result  of  anv  contract  or  combination,  or  to  any  effect,  criminal 
or  otherwise,  produced  by  the  contract  or  combination. 

Mr.  Jenks.  The  word  "  action  "^  applies  to  *'  contract  or  combina- 
tion. 

Mr.  Emery.  That  is<.  does  it  mean  anything  done  by  the  com- 
bination ? 

Mr.  Jenks.  That  is  what  it  means. 

Mr.  LriTLEFiELD.  It  meatfs  anything  done  in  pui*suance  of  the 
contract? 

Mr.  Jenks.  Yes ;  it  means  that  the  suit  or  prosecution  shall  not  be- 
begnn  by  reason  of  any  action  under  any  such  contract  or  combina- 
tion, any  act  that  they  themselves  may  have  performed  under  the 
contract  or  combination. 

Mr.  Emery.  Was  it  your  purpose  in  that  section  to  give  complete 
immunity  against  both  reasonable  and  unreasonable  combinations  in 
restraint  of  trade,  that  may  not  be  proceeded  against  between  the 
time  of  the  passage  of  this  act  and  one  year  thereafter? 

Jlr.  Jenks.  I  rail  myself  to  see  that  word  you  are  speaking  about 
m section  4.  It  says:  "  No  suit  or  prosecution  by  the  United  States 
•  *    *    shall  hereafter  be  begun." 

Mr.  Emery.  It  says: 

That  nonsuit  or  proseeation  by  the  United  States  under  the  first  six  sections 
of  the  811  id  act  approved  July  2,  1890,  shall  hereafter  be  begun  for  or  on  account 
of  Hiiy  contract  or  combination  made  prior  to  the  passage  of  this  act. 

Now,  if  this  act  passed  to-morrow  and  became  a  law,  then  one  year 
from  this  date  no  action  for  anv  restraint  of  interstate  commerce  by 
any  combination,  or  as  the  result  of  any  contract  presently  in  exist- 
ence, woidd  be  the  subject  of  criminal  prosecution  by  the  Government 
of  the  United  States,  although  there  might  be  no  complaint  against 
it,  or  the  crime  might  not  be  discovered  until  after  the  expiration  of 
the  one  year. 

Mr.  LnTLEFiELo.  What  is  the  present  statute,  three  years? 

Mr.  Jenks.  I  do  not  recall  what  it  is. 

Mr.  Emert.  It  is  a  Federal  statute. 

ilr.  LiTTLBFiEU).  Do  wc  not  have  a  provision  of  Federal  statute 
that  limits  criminal  prosecutions?  What  is  the  limit  as  to  general 
criminal  prosecutions? 

Mr.  ScHUiiTEis.  The  statute  of  limitations  runs  no  higher  than  six 
years  in  the  various  States.  In  Mexico  it  is  eight  years.  In  the  Dis- 
trict of  Columbia  it  is  similar  to  the  Federal  law,  which  is  three 
years. 

]VIr.  Emert.  I  wanted  to  know  whether  the  gentlemen  in  framing 
this  bill  had  in  mind  the  present  statute,  if  there  was  one,  and  I 
wanted  to  know  why  there  was  this  exception. 

Mr.  Jenks.  I  think  the  thought  was  merely  this,  that  it  was  de- 
j^imble,  so  far  as  possible,  to  remove  from  the  minds  of  the  people  the 
fear  of  prosecution  under  the  present  law  for  acts  that  had  already 
been  committed  which  had  not  yet  been  taken  up  and  attacked. 

Mr.  Emery.  Then,  so  far  as  the  first  six  sections  of  the  Sherman 
Act  were  concerned,  one  year  after  the  passage  of  this  law,  if  it  be- 
came a  law,  there  would  be  a  bar  to  any  prosecution  qf  any  combina- 
tion in  restraint  of  .trade,  whether  reasonable  or  unreasonable,  by 
any  combination  or  corporation  presently  in  existence? 
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Mr.  Jenks.  I  do  not  think  that  I  see  your  distinction  there.  Will 
you  repeat  that? 

Mr.  Emery.  Under  this  provision,  one  year  after  the  passage  of 
this  act,  if  it  became  a  law,  there  could  be  no  prosecution  by  the  Grov- 
ernment  against  any  combination  or  any  contract  in  either  reasonable 
or  unreasonable  restraint  of  trade,  entered  into  one  year  after  the 
passage  of  this  act,  but  the  full  force  of  the  six  sections  would  apply 
to  any  combination  for  restraint  of  trade  excepted  by  the  provisions 
of  the  registry  provisions  earlier  in  the  act 

Mr.  Jenks.  Yes. 

Mr.  Emert.  Then,  it  would  operate  as  a  ccxnplete  bart 

Mr.  Jenks.  That  is,  one  year  after  it  was  passed. 

Mr.  Davenport.  Let  us  suppose  that  the  American  Federation  of 
Labor  exists,  and  we  will  suppose  that  it  proposes  to  declare  a  boycott 
against  a  particular  individual  and  bring  to  bear  the  force  of  its 
great  organization  against  that  individual.  -  Is  it  your  idea  that  that 
matter  can  be  subjected  and  submitted  to  the  Commissioner  of  Cor- 
porations? 

Mr.  Jenks.  The  American  Federation  of  Labor,  I  believe,  is  not 
a  corporation. 

Mr.  Davenport.  It  can  register  under  this  bill. 

Mr.  Jenks.  It  can  register,  but  it  is  not  a  corporation,  ai^d  under 
this  bill  associations  and  organizations  that  are  not  incorporated  are 
not  reouired  to  register  their  contracts. 

Mr.  jDavenport.  Section  10  reads  as  follows: 

Sec.  10.  That  any  ('orporatloii  or  association  registered  under  this  act,  and 
any  person,  not  a  couimou  carrier  under  the  {irovisious  of  the  said  act  approved 
February  fourth,  elghteeu  huudrt'd  and  eighty-seven,  or  the  acts  ameiidutory 
thereof  or  supplemental  thereto,  being  a  party  to  a  contract  or  coiubiuatlOD 
hereafter  made,  other  than  a  contract  or  combination  with  a  common  carrier 
filetl  under  section  eleven  of  this  act,  may  file  with  the  Commissioner  of  Cor- 
porations a  copy  thereof.  If  the  same  be  In  writing,  or  if  not  In  writing,  a 
statement  setting  forth  the  terms  and  conditions  thereof,  together  with  a  notice 
that  such  filing  is  made  for  the  purpose  of  obtaiuiug  the  benefit  of  the  provi- 
sions of  this  section. 

Now,  I  want  to  know  whether  it  is  your  purpose  that  the  Ameri- 
can Federation  of  Labor,  before  it  brings  to  bear  its  million  and  a 
half  of  members  against  a  single  individual  for  the  purpose  of  coerc- 
ing him  to  do  something,  if  they  want  to  be  protected,  must  submit 
the  question  of  that  boycott  to  the  Commissioner  of  Corporations  to 
see  whether  it  is  reasonable  or  not. 

Mr.  Jenks.  I  should  say  this,  that  it  is  not  the  intention  of  this 
Dill  to  legislate  for  the  Federation  of  Labor  or  any  other  particular 
individual  corporation  or  association.  The  question  ought  not  to 
be  put  in  that  way.  But  I  will  say  this,  that  it  is  the  intention  of 
this  bill  not  to  compel  those  organizations  to  file  their  contracts,  and, 
if  you  will  notice,  further  than  that  it  says  this : 

Nothiuj:  in  this  act  shall  require  the  flllnp  of  contracts  or  agreements  of 
C(»rporatlons  or  associations  not  for  profit  or  wlthtout  capital  stock,  and  such 
corporations  and  associations  while  reKistered  hereunder,  and  the  members 
thereof,  shall  be  entitled  to  all  the  benefits  and  Immunities  given  by  this  act. 

Mr.  Davenport.  That  is  the  condition  as  to  registration. 

Mr.  Jenks.  I^ardon  me.  Let  me  answer  your  question.  The  in- 
tention of  the  bill  is  this,  that  they  shall  not  be  required  to  file  their 
contracts  in  order  to  get  the  benefit  of  this  act. 
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Mr.  Davenport.  But  in  order  to  get  the  benefit  of  it  they  must 
file  this  and  submit  it  to  the  C<Hnmissioner  of  Corporations,  and  he 
must  pass  on  it? 

Mr.  Jenks.  I  do  not  think  so. 

Mr.  Davenport.  Section  10  says :  "  That  any  corporation  or  asso- 
ciation registered  under  this  act,  and  any  person,"  and  so  forth,  *'be- 
ing  a  party  to  a  contract  or  combination  hereafter  made,  other  than  a 
contract  or  combination  with  a  common  carrier  " 

Mr.  Jekks.  May  file. 

Mr.  Davenport.  May  file ;  that  is,  to  get  the  ben^t. 

Mr.  Jenks.  May  file. 

Mr.  Davenport.  Now,  the  question  is  whether  these  combinations 
of  individuals  to  boycott — ^whether  the  American  Federation  of 
Labor 

Mr.  LrmasFiELD.  Leave  out  the  American  Federation  of  Labor. 
Professor  Jenks  does  not  want  that  in  it. 

Mr.  Davenport.  I  stated,  that  as  an  instance. 

)fr.  LrTTLBFiELD.  Say  ^'  labor  organization.'*  That  is  more  agree- 
abla 

Mr.  Davenport.  Why  is  it  more  agreeable? 

Mr.  LriTLBFiELD.  Professor  Jenks  wanted  eliminated  the  specific 
name,  so  eliminate  it.    There  is  no  trouble  about  that.    You  can  do  it. 

Mr.  Davenport.  In  deference  to  the  sentiment  expressed  by  the 
chairman 

Mr.  LrrrLBFixij>.  The  chairman  so  rules. 

Mr.  Davenport.  I  will  say  a  labor  organization. 

Mr.  Jenks.  It  seems  to  me  perfectly  clear  that  any  labor  organiza- 
tion or  any  association  may,  if  it  wishes  to  do  so,  file  with  the  Com- 
missiwier  of  Corporations  a  contract,  or  a  statement  of  the  contract  or 
combination,  that  it  has  made  for  the  purpose  of  obtaining  the  benefit 
of  this  act.  Now,  I  should  say  if  any  labor  organization  or  any  asso- 
ciation that  is  not  for  profit,  and  without  capital  stock,  wishes  to  file 
any  contract  it  may  do  so.  If  it  does  not  wish  to  do  so,  there  is  no 
compulsion  on  it  to  do  so. 

Mr.  Davenport.  But  do  they  get  the  benefit  of  the  act  if  they  do 
not? 

Mr.  Jenks.  Moreover,  under  section  9  they  need  not  file  the  con- 
tract in  order  to  get  the  immunity. 

Mr.  LnTLEFiEiJ).  I  do  not  know  that  I  get  Mr.  Davenport's  notion, 
but  perhaps  it  may  be  this.  It  strikes  me  he  may  have  in  his  mind 
this  proposition,  whether  it  would  be  possible  for  a  combination  of 
employees — I  will  put  it  in  the  most  inocensive  way — to  advance  and 
lay  out  what  they  propose  to  do  in  relation  to  compelling  other  people 
to  accede  to  what  might  be  their  laudable  demands,  whether  they  could 
liave  that  examination  of  their  arrangements  in  advance,  and  have 
them  authorized,  or  not.    Is  that  your  idea  ? 

Mr.  Davenport.  That  is  not  it. 

Mr.  LiTTLEFiELD.  That  is  not  it  ? 

Mr.  Davenport.  That  is  partially  it. 

Mr.  Littlefield.  If,  when  they  filed  it  and  the  Commissioner  held 
that  it  was  not  in  restraint  of  trade,  they  would  have  a  prima  facie 
ri^t  to  go  ahead  ? 

Mr.  Davenport.  That  is  not  the  point.  The  question  is  whether 
or  not  they  are  obliged  to  file  a  statement  of  it  and  get  his  vise  or 
his  refusal  before  they  can  get  the  benefits  of  this  act. 
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each  would  suggest  a  form.  In  the  specific  form  here,  I  have  not  any 
idea  who  is  responsible  for  it.  But  there  is  this  thought  from  the 
first  draft  that  was  made  along  this  line,  and  that  was  s(»nething 
that  there  was  no  change  of  opinion  upon  whatever,  that  pending 
suits  must  in  no  way  be  touched.  There  was  absolute  unanimity  on 
that,  from  beginning  to  end. 

Mr.  LiTTLEFiELD.You  would  coucur  in  any  amendment  which 
eliminates  that  Question? 

Mr.  Jenks.  Absolutely. 

Mr.  Malby.  As  to  pending  suits? 

Mr.  Jenks.  Yes.  If  I  may  venture  to  be  personal  about  this,  inas- 
much as  the  Commissioner  of  Corporations  nad  his  name  mentioned 
here,  and  several  other  names  have  been  mentioned,  I  remember 
speaking  with  some  of  the  gentlemen,  and  they  said,  "  I  hope  there 
will  be  nothing  likely  to  be  done  that  will  affect  pending  suits,"  and 
I  said,  "  So  far  as  I  am  concerned  and  so  far  as  1  know,  there  is  no 
thought  of  affecting  pending  suits."    It  has  always  been  assumed. 

Mr.  Littlefield.  1  did  not  know  but  there  was  some  purpose  in  it 
that  I  did  not  discover. 

Mr.  Jenks.  Is  there  anything  more  in  that  section? 

Mr.  Littlefield.  That  could  all  be  reduced  to  about  one  line,  in- 
stead of  ten  lines,  in  the  bill.  On  that  point  is  it  your  judgment 
that  the  language  of  section  3  would,  in  fact,  authorize  a  boycott 
under  the  Sherman  antitrust  law? 

Mr.  Jenks.  I  think  not.  It  was  not  intended  to  legalize  the  boy- 
cott or  the  black  list,  and  I  do  not  think  it  would. 

Mr.  Littlefield.  When  you  authorize  a  strike  for  any  cause,  does 
not  that  cover  all  causes  ?  Suppose  they  undertake  to  injure  the  busi- 
ness of  any  person,  if  you  authorize  the  strike  for  any  cause,  does  not 
that  do  that? 

Mr.  Jenks.  It  does  not  seem  to  me  it  does,  but  I  think  the  easiest 
way  to  dispose  of  that  is  this:  If,  in  the  judgment  of  the  committee, 
that  paragraph  authorizes  the  boycott  in  the  way  we  have  been  speak- 
ing of  it,  a  malicious  attack,  I  hope  the  committee  will  amend  the 
section. 

Mr.  LrrxLEFiELD.  The  better  way  would  be  to  redraft  the  whole 
section,  rather  than  leave  it  open  to  uncertainty. 

Mr.  Jenks.  Yes.  On  the  other  hand,  I  think  it  should  be  made 
perfectly  clear  that  a  strike  should  be  permitted.  I  may  say  that  my 
own  personal  opinion  is  that,  under  the  present  law,  a  strike  is  ad- 
missible and  is  legal  and  that  no  employer  is  compelled  to  ecmtinue 
the  employment,  on  the  other  hand,  of  any  one  of  his  employees.  I 
think  the  right  to  strike  and  the  right  to  discharge  employees  should 
be  unimpaired.  I  think  that  is  so  under  the  present  law,  and  if  it  is 
not  it  should  be  made  clear  in  this  bill. 

Mr.  Littlefield.  At  any  rate,  that  is  as  far  as  you  want  to  go? 

Mr.  Jenks.  I  know  this  is  true,  that  the  feeling  on  the  part  of 
laboring  men  is  so  apprehensive  lest  under  the  present  law  they  art 
forbidden  the  ri^ht  to  strike  that  I  think  should  be  put  in  this  bill 
to  make  it  clear  mat  they  do  have  the  right  to  strike. 

Mr.  Emery.  Do  I  understand  you  to  hold  that  a  strike  for  any 
cause  that  obstructed  or  impeded  interstate  commerce  would  be 
lawful  ? 
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Mr.  JifiNKS.  My  intention  was  that  in  order  to  eet  those  special 
immunities  they  should  have  to  file  the  contract,  if  ukey  are  ^ing  to 
^t  the  immunity  under  section  10.  Of  course  not  the  otiier  immun- 
ities that  have  to  do  with  the  latter  part  of  the  section.  It  is  perfectly 
clear,  I  think,  in  the  latter  part  of  section  9.  where  it  says  nothing  is 
necessary  in  the  way  of  filing  of  contracts  oi  associations  and  organi- 
zations without  capital  stod:  and  not  for  profit,  but  they  shall  be 
entitled  without  that  to  all  the  immunities  except  such  as  are  given 
bj  sections  10  and  11.  But  the  special  immunity,  if  you  want  to  call 
it  an  inmiunity,  that  comes  from  the  Commissioner  of  Corporations 
refusing  to  say  anything  and  so  throwing  the  burden  of  proof  upon 
the  Government,  that  oicourse  would  not  be  secured  unless  they  filed 
the  contract  with  the  Commissioner  of  Corporations.  Now,  let  me 
state  further 

Mr.  Davenport.  I  am  in  search  of  information,  and  perhaps  if  I 
ask  a  question,  your  supplementary  statement  will  be  unnecessary. 

Mr.  Jenks.  I  should  prefer  to  go  on  and  finish  my  statement. 

Mr.  Davenport.  Oh,  well,  I  suppose  I  shall  have  a  chance  to  ex- 
ploit these  peculiar  features  of  this  bill  later  on. 

Mr.  Jenks.  Let  us  suppose  two  labor  organizations  make  a  defi- 
nite agreement  with  reference  to  a  strike  or  anything  else.  That  is 
then  a  regular  contract.  The  probabilities,  I  should  suppose,  would 
be  ten  to  one  that  they  would  not  want  to,  and  would  not,  file  any 
such  contract.  If  they  do  not  file  the  contract,  they  do  not  get  any  of 
the  benefits  of  section  10  or  of  section  11.  If  they  choose  to  file  that 
contract,  they  are  situated  the  same  as  the  others  are.  If  the  Com- 
missioner of  Corporations  does  not  declare  that  the  contract  is  un- 
reasonable, the  Government  can  not  attack  it  without  proving  the 
unreasonableness.  If  he  does  declare  it  unreasonable,  then  they  are 
under  the  present  Sherman  Act. 

Mr.  Davenport.  Then  I  understand  that  you  do  not  intend  to 
make  a  distinction  in  this  act  by  which  the  gentlemen  combining 
together  to  boycott  a  person,  that  being  a  voluntary  association,  are 
to  be  exemptei<l  from  the  provisions  or  the  first  six  sections  unless 
they  file  the  thin^  and  do  not  get  the  refusal  of  the  Commissioner  of 
Coroorations  to  it? 

Mr.  Jenks.  You  need  to  make  the  distinction  very  clearly  between 
the  contracts  of  the  organizations  and  the  specific  contracts  they 
may  make  between  themselves.  So  far  as  the  contracts  between  the 
organizations  themselves  are  concerned,  they  do  not  need  to  file  any 
contracts.  They  can  not  get  the  special  immunity  of  sections  10  and 
11 — that  is,  they  can  not  get  a  ruling  of  the  Commissioner  of  Corpo- 
rations unless  tney  file  the  contract. 

Mr.  DAVENPORT.  Yes;  but  when  they  file  these  things,  of  course 
they  come  under  the  operation  of  the  act,  to  a  certain  extent.  On 
line  14,  page  2,  we  find  the  language  "  association  not  for  profit  and 
without  capital  stock."  In  order  to  get  under  this  act,  as  a  prelimi- 
nary they  are  simply  required  to  file  a  written  statement  setting  forth 
their  charter  or  agreement  of  association  and  their  by-laws,  the  place 
of  their  principal  office,  and  the  names  of  the  directors  or  managing 
oflBoers  and  standing  committees,  if  any,  with  their  residences.  When 
they  have  done  that  they  are  entitled  to  be  registered  ? 

ilr.  Jenks.  Yes. 

39746—08 ^10 
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Mr.  Davekpobt.  The  question  I  put  to  you  is  whether  or  not  it  is 
the  intention  of  the  committee  in  drafting  this  bill  to  require  them, 
in  order  to  get  immunity  from  the  first  six  sections  of  the  Sherman 
Act,  to  submit  the  matter  of  declaring  a  boycott,  for  instance,  against 
a  particular  individual,  and  then  have  the  action,  one  way  or  the 
other.    Was  that  your  intention  ? 

Mr.  LiTTLEFiBLD.  I  think  the  last  three  lines  on  page  8  come  pretty 
near  effectively  taking  care  of  your  suggestion,  because,  after  having 
provided  that  no  suit  or  prosecution  shall  be  begun  unless  the  contract 
or  combination  is  in  unreasonable  restraint  of  trade,  it  says  that  ^^  no 
corporation  or  association  authorized  to  register  under  section  8  of 
the  said  act  approved  July  2,  1890,  as  amended,  shall  be  entitled  to 
the  benefit  of  this  immunity  if  it  shall  have  failed  so  to  register.^'  As 
I  understand,  this  is  ^neral  in  its  character  and  applies  to  both  cor- 
porations ana  associations. 

Mr.  Davenport.  Then  they  must  register? 

Mr.  LlTTLETIELD.    YcS. 

Mr.  Davenport.  Then  when  they  register  must  they  do  as  other 
people  do  and  submit  their  contracts?  Other  people  are  required  to 
submit  them  to  the  Commissioner  of  Corporations. 

Mr.  LITTLEFIBLD.  YouF  point  is  whether,  in  addition  to  registering, 
the  condition  as  to  determining  whether  it  is  unreasonable  also  ap- 
plies? 

Mr.  Davenport.  Yes;  but  I  want  to  know  from  him  specifically 
whether  it  is  the  intent  of  the  committee  in  framing  the  bill  to  do  that. 

Mr.  Jenks.  As  I  understand  the  matter,  as  I  have  said  before,  there 
is  nothing  requiring  the  filing  of  the  contracts  or  agreements,  and  if 
they  do  not  file  them,  they  shall  get  all  the  benefits  and  immunities 
excepting  this  ruling  of  the  Commissioner  of  Corporations  as  pro- 
vided in  section  10.  They  can  not  get  the  benefit  of  that  ruling  with- 
out filing  their  contracts. 

Mr.  Davenport.  And  they  can  not  get  the  benefit  of  the  immunity, 
can  thev  ? 

Mr.  LiTTLEFiBLD.  The  ruling  is  the  immunity,  is  it  not? 

Mr.  Davenport.  No ;  the  rming  brings  the  immunity  in  effect. 

Mr.  LiTTLEriELi).  Yes;  but  the  immunity  and  the  effect  are  tied 
together  in  the  operation  of  the  bill  ? 

Mr.  Jenks.  Yes. 

Mr.  Alexander.  It  is  not  only  your  intention  that  they  shall  reg^- 
ter,  but  they  shall  be  entitled  to  immunity  only  in  the  event  that  their 
contracts  are  submitted  to  the  Commissioner  of  Corporations  and 
found  to  be  reasonable;  is  not  that  it? 

Mr.  Marburg.  Perhaps  I  may  be  able  to  help  you  a  little.  It 
seems  to  be  the  purpose  to  differentiate  between  the  registration  of  the 
corporation  and  this  supplementarv  act  of  filing  the  specific  contract 
which  the  corporation  shall  make  thereafter  in  order  to  get  immunity 
on  those  specific  cdntracts. 

Mr.  LiTTLEFiELD.  That  is  the  i>oint. 

Mr.  Mamh-rg.  If  they  register,  the  corporation  for  profit  must 
^f'^t?  the  contract,  their  corporate  proceedings,  and  so  forth.  The 
la'ojr  organizations  are  not  compelled  to  do  that.  Now  we  come  to 
a  supplementary  thing,  the  making  of  a  special  contract,  and  when 
that  is  done  thev  are  both  on  the  same  footing. 
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Mr.  Davenpokt.  Are  you  one  of  the  committee? 

Mr.  Jenks.  Yes. 

Mr.  Davenport.  Then  the  idea  is  that  if  a  labor  organization 
decides  to  boycott  a  particular  individual,  in  order  to  be  protected 
tinder  this  act  from  prosecution  by  the  Government  or  from  a  pro- 
ceeding in  equity  to  restrain  them  from  doing  this  thing,  they  must 
submit  that  boycott  to  the  Commissioner  of  Corporations? 

Mr.  MARBrsG.  Yes.  We  object  to  that  word  oecause  the  Commis- 
sioner would  never  indorse  a  boycott. 

Mr.  Alexander.  But  they  have  got  to  submit  the  contract? 

Mr.  Marburg.  Yes. 

Mr.  Davrnbobt.  You  do  not  mean  a  written  contract,  because  it  is 
specifically  stated  here  that  it  is  ''  a  statement  setting  forth  the  terms 
and  conditions  thereof." 

Mr.  Littlefield.  Yes. 

Mr.  Davenport.  Now,  I  want  to  submit  to  the  Professor,  who  seems 
to  be  very  familiar  with  this  bill,  do  you  intend  to  make  any  change 
in  section  8  of  the  existing  Sherman  antitrust  act  ?  In  this  bill  you 
apparently  i^ore  the  fact  that  there  are  in  the  Sherman  antitrust 
act  eight  sections.  Now,  you  say  you  will  add  this.  The  question  is 
whether  you  intend  to  make  any  change  in  section  8. 

Mr.  Jenkb.  There  was  no  intention  to  do  that. 

Mr.  Davenport.  In  order  to  give  point  to  my  question  let  me  give 
you  the  language.    It  reads  as  follows : 

Sec.  8.  That  tbe  word  "  person,"  or  **  i^ei-sons,"  wherever  used  In  this  act  shall 
he  deemed  to  include  corporations  and  associations  existing  under  or  authorized 
by  tbe  laws  of  either  the  United  States,  the  laws  of  any  of  the  Territories,  the 
laws  of  any  State,  or  the  laws  of  any  foreij^  country. 

We  understand  thoroughly  what  that  means,  that  anyone  within 
that  description  is  a  person.  Now,  did  you  examine  closely  section  2 
of  this  act,  the  act  which  Mr.  Gompers  referred  to  the  other  day  ?  It 
reads  as  follows : 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  com- 
bine or  conspire  with  any  other  person  or  persons,  to  monopolize  any  part  of 
the  trade  or  commerce  among  the  several  States,  or  with  foreign  nations,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  $.5,00*),  or  by  Imprisonment  not  exceeding  one  year, 
or  by  both  snid  punishments,  In  the  discretion  of  the  court. 

The  immunity  section  here  only  provides  for  combinations. 

Mr.  Littlefield.  And  contracts. 

Mr.  Davenpokt.  Is  it  your  intention,  or  was  it  the  intention  of  the 
committee,  to  leave  under  the  operation  of  the  Sherman  antitrust 
act  every  person — that  is  unchanged  under  the  law  as  it  is  now — 
who  shall  monopolize  or  intend  to  monopolize  any  portion  of  inter- 
state trade  ? 

Mr.  Jenks.  Mv  impression  in  that  matter  is  that  if  the  word  "  per- 
son "  is  omitted  here  it  was  an  oversight,  and  it  was  the  intention  to 
leave  section  8  just  as  it  stands. 

Mr.  Davenport.  You  have  answered  that,  but  that  is  with  regard 
to  section  2. 

Mr.  Jenks.  If  I  understand  this  matter,  section  8,  if  it  is  included, 
whoever  it  is  mentioned  in  this  act  would  also  cover  section  2. 

Mr.  Davenport.  Yes.  So  that  your  correction  of  this  act  does  not 
extend  to  a  single  person  within  the  meaning  of  this  law  who  monopo- 
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lizes  or  attempts  to  monopolize  ?  He  must,  in  order  to  get  exemption 
from  this  bill,  combine  or  conspire  with  another  person  or  persons  to 
monopolize,  because  your  act  does  not  cover  a  monopolization,  it 
simply  covers  contracts  and  combinations. 

Now  I  want  to  put  to  you  a  specific  case.  I  do  not  know  whether 
it  is  so  or  not,  but  I  have  heard  that  the  Standard  Oil  Company,  or 
some  other  combination,  does  the  same  thing  as  was  done  by  those 
gentlemen  in  the  Mogul  Steamship  case;  that  is,  in  order  to  get  the 
business  for  themselves  they  undersell,  and  by  ruinous  competition 
drive  a  competitor  to  the  wall  with  the  express  purpose  of  getting  the 
business  for  themselves,  which  I  take  it  you  will  agree  with  me  was 
held  by  the  House  of  Lords  in  the  Mogul  Steamship  case  to  be  per- 
fectly legitimate  at  common  law.  Was  this  omission  advertent  or 
inadvertent  by  which  the 

Mr.  Parker.  What  difference  does  it  make? 

Mr.  Davenport.  What  difference  does  it  make  ?  It  makes  all  the 
difference  in  the  world. 

Mr.  Parker.  I  do  not  see  that  it  makes  any  difference  whether  it  is 
advertent  or  inadvertent. 

Mr.  Littlefield.  What  was  the  question  ? 

Mr.  Davenport.  The  question  is  as  to  the  intent. 

Mr.  Jenks.  I  wish  sirnply  to  say  that  it  is  not  the  intention  of  the 
committee,  so  far  as  I  heard  the  question  raised  in  any  way,  to  make 
any  specific  exemption  of  anybody  who  was  attempting  to  monopol- 
ize, any  more  than  it  was  of  anything  else,  proviaing  he  was  doing 
acts  unreasonablv  in  restraint  of  trade. 

Mr.  Davenport.  It  was  not  the  intent  ? 

Mr.  Jenks.  No,  sir;  if  you  put  that  word  "  monopoly  "  in. 

Mr.  Davenport.  The  point  is  here  whether  or  not  the  intent  was 
to  exempt  from  the  amnesty  or  immunity  portion  of  this  bill  the 
attempt  on  the  part  of  anybody,  being  a  person,  to  monopolize,  pro- 
vided they  did  not  do  it  by  combination  with  others. 

Mr.  Jenks.  I  myself  would  judge  that  that  was  covered  by  section 
2  of  the  Sherman  Act,  is  it  not  ? 

Mr.  Davenport.  I  judge  not.  From  what  one  of  the  gentlemen 
said  here,  I  judged  that  it  was  the  intention  not  to  have  the  bill 
apply  to  the  monopoly  features  of  the  Sherman  antitrust  act. 

Mr.  Jenks.  I  think  that  was  not  the  intention  of  the  committee, 
and  that  the  intention  was  to  have  section  2  apply.  The  intention 
was  to  have  it  apply  to  the  monopoly  features  of  tne  Sherman  anti- 
trust act;  and  nirthermore,  if  it  would  be  a  matter  of  interest  to 
you,  I  would  say  that  had  we  not  used  so  much  time  in  the  discussion 
of  other  things,  I  had  intended  to  speak  of  the  monopoly  part  as  I 
have  of  some  of  the  other  parts  in  reference  to  the  unreaisonableness 
or  reasonableness  of  the  combination  or  of  the  monopoly.  I  think 
there  was  no  intention  to  make  such  a  distinction.  Certainly  it  was 
not  while  I  was  there. 

Mr.  Parker.  That  question  as  to  whether  a  monopoly  can  be  rea- 
sonable or  not  is  an  important  question. 

Mr.  Jenks.  I  think  it  is  under  certain  circumstances  possible  for  a 
monopoly  to  be  reasonable.  Let  me  take  a  specific  case.  I  should 
say  that  in  any  town,  for  example,  or  in  adjoining  towns,  if  we  have 
a  telephone  system,  it  is  desirable  for  that  telephone  system  to  be  a 
monopoly.     I  am  unfortunate  enough  to  live  in  a  town  where  the 
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telephone  is  not  a  monopoly,  and  there  are  two  telephone  systems 
there,  and  it  is  a  decided  nuisance.  I  think  in  many  cases  where  we 
have  a  so-called  monopoly,  the  monopoly  is  reasonable,  but  that 
monopoly  ou^t  to  be  un^er  control  of  the  Government.  The  at- 
tempt should  not  be  made  to  abolish  the  monopoly.  In  that  specific 
case  it  might  be  proper,  if  instead  of  a  telephone  company  there  was 
a  man  who  ownea  the  whole  business,  that  he  should  have  a  monopoly, 
bat  under  the  same  restrictions,  if  it  can  be  so  provided. 

Mr.  Davenport.  Under  this  bill  is  it  not  true  that  if  there  were 
two  competing  telegraph  companies,  like  the  Postal  and  the  Western 
Union,  and  the  Western  Union  went  to  work  for  the  purpose  of  driv- 
ing the  Postal  Telegraph  Company  out  of  business  by  cutting  its 
rates  with  a  view  to  getting  them  out  of  the  business  and  getting  a 
monofwly  of  the  business,  that  they  would  not  be  under  the  immunity 
provisions  of  this  bill? 

Mr.  Jenks.  Certainty,  it  would  be  true  that  if  it  were  decided  to  be 
reasonable  and  in  the  interests  of  the  public  for  the  two  to  combine, 
that  they  would  be,  and  I  should  say  that  so  far  as  the  other  point 
was  concerned,  if  the  courts  were  to  decide  that  that  was  a  reason- 
able act,  they  would  come  under  the  immunity ;  otherwise  not. 

There  was  one  question  asked  a  moment  ago  with  reference  to  the 
trades  unions  that  was  answered  by  two  or  three  people.  Mr.  Oom- 
pers  suggested  that  he  would  answer  that,  and  unaer  the  circum- 
stances 1  think  it  is  desirable  that  Mr.  Grompers  have  his  answer  on 
that  question  recorded.  Unless  there  are  some  questions,  I  have  fin- 
ished. • 

Mr.  LnruBFiBLD.  It  is  perfectly  agreeable  to  the  committee  to  hear 
Mr.  Gompers  now.  "^  ^    * 

Mr.  Gompers.  I  should  like  to  ask  the  consideration  of  the  com- 
mittee for  a  few  minutes. 

Mr.  LiTTLEFiELD.  That  is  agreeable,  certainly. 

PUBTHEB  STATEMEHT  OF  SETH  LOW,  ESQ.,  PBESIDENT  OF  THE 

NATIONAL  CIVIC  FEDEBATION. 

Mr.  Low.  Mr.  Chairman,  on  Saturday  you  asked  me  who  had  been 
in  consultation  in  connection  with  the  preparation  of  this  measure. 
I  spoke  at  that  time  of  those  who  had  been  more  particularly  con- 
cerned in  drafting  the  bill,  or  some  of  them.  But  I  should  like  to  .sub- 
niit  at  this  point  a  list  of  the  men  who  have  been  in  conference  more 
or  less  on  the  subject.  I  have  it  here  and  should  like  very  much  to 
submit  it. 

The  Chairman.  Very  well. 

Mr.  Low.  Besides  myself,  there  were  Nicholas  Murray  Butler, 
Albert  Shaw,  Talcott  Williams,  J.  W.  Jenks,  E.  H.  Gary,  Samuel 
JIathers,  Marks  M.  Marks,  Henry  L.  Higginson,  Robert  Mather, 
Isaac  N.  Seligman,  James  Speyer,  W.  A.  Clark,  August  Belmont, 
Francis  Lynde  Stetson,  Victor  Morawetz,  J.  H.  Ralston,  Samuel 
Gompers,  John  Mitchell,  D.  J.  Keefe,  James  O'Connell,  P.  H.  Mor- 
risey,  and  D.  L.  Case. 

I  think  I  can  say  that  all  of  these  gentlemen  are  familiar  with  the 
details  of  the  bill  as  it  now  stands ;  but  it  has  been  modified  a  great 
deal,  and  assumed  its  present  shape  only  slowly.     Professor  Jenks 
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was  the  chairman  of  the  subcommittee  that  drafted  the  bill,  and  I 
will  shortly  ask  him  to  explain  it  to  you. 

I  should  also  like  to  file  the  proceeaings  of  the  national  conference, 
held  at  Chicago,  which  will  give  the  list  of  delegates  and  the  action 
taken  there. 

(The  report  of  proceedings  above  mentioned  was  filed  with  the 
committee.) 

Mr.  Low.  I  observe  that  in  the  statement  which  I  read  to  the  com- 
mittee on  Saturday  there  was  unintentionally  one  inaccuracy.  I  said 
that  common  earners  had  to  register  with  the  Interstate  Commerce 
Commission.  Of  course  the  only  object  of  registration  is  to  get 
publicity,  upoh  which  registration  is  based ;  and  as  they  already  got 
that  through  the  Interstate  Commerce  Commission,  they  are  not 
called  upon  to  register  in  connection  with  this  bill.  They  have  the 
same  privilege  as  others  have  who  do  register,  because  they  give  the 
publicity  that  is  wanted. 

I  neglected  also,  upon  the  questions  that  were  asked  here  and  that 
I  heard  raised  with  other  speakers,  to  say  this,  and  I  should  like  to 
submit  this  memorandum  in  connection  with  what  I  said  the  other 
dav: 

In  reflecting  upon  the  criticisms  made  upon  the  Hepburn  bill.  Introduced  at 
the  request  of  the  National  Civic  Federation,  It  seems  to  me  that  the  schone  of 
the  bill  has  not  been  perfectly  appreciated.  At  the  present  time  It  is  an  execu- 
tive duty,  exercised  by  the  Attorney-General,  to  determine  whom  to  attack 
under  the  Sherman  law.  No  one  can  find  out  whom  the  prosecuting  depart- 
ment may  choose  to  attack,  nor  when.  Our  bill  does  not  change  the  legal 
status,  under  the  Sherman  law,  of  any  combination  or  contract  in  restraint 
of  trade,  but  it  does  provide  a  method  by  which  business  men  can  quickly  find 
out,  if  they  want  to,  from  another  E2xecutive  Department  (that  of  Commerce 
and  Labor)  whether  the  executive  is  going  to  attack  or  not;  and  while  the 
executive  may  change  Its  mind,  if  time  should  show  that  a  mistake  had  been 
made,  it  can  then  atifack  only  by  accepting  the  burden  of  proving  that  the  thing 
complained  of  is  in  unreasonable  restraint  of  trade. 

Evidently  this  is  not  i\n  extension  of  executive  power,  but  a  limitation  upon 
it;  and  it  involves  no  hnrdshlp  upon  anyone,  for  everyone  is  free  to  determine 
whether  or  not  to  apply  for  such  a  rulinjr.  It  is  practicnlly  an  offer,  made  in 
return  for  publicity,  to  define  at  once  the  attitude  of  the  prosecuting  depsirt- 
ment  toward  a  particular  combination  or  contract  In  restraint  of  trade.  This 
is  in  the  interest  of  uniformity  in  the  policy  of  the  Oovernment  under  the  Sher- 
man law,  and  Is  distinctly  unfriendly  to  a  policy  of  selection  and  persecution, 
which  is  always  possible  under  the  law  as  it  stands. 

The  point  I  wish  to  make  is  that  so  far  from  increasing  the  execu- 
tive power,  this  bill  tries  to  make  harder  the  exercise  of  that  power 
for  tnose  who  want  such  a  rule. 

I  should  like  now  to  present  to  the  committee  Professor  Jenks,  who 
was  the  chairman  of  the  subcommittee  by  which  this  bill  was  pre- 
pared. 

The  Chairman.  Just  a  word  of  inquiry  before  Professor  Jenks  be- 
gins his  statement.  You  have  given  the  list  of  the  gentlemen  who 
were  associated  in  the  preparation  of  the  bill.  As  I  understand  it,  the 
bill  as  it  is  presented  to  the  committee  is  the  result  of  twelve  or  thir- 
teen redrafts? 

Mr.  Low.  Yes,  sir. 

The  Chairman.  And  by  whom  have  those  redrafts  been  made,  by 
the  attorneys  who  are  members  of  the  body  that  have  collaborated  to- 
gether in  producing  the  result?     That  is,  have  Brother  Morawetz 
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and  Brother  Stetson  (the  only  two  I  recognize  as  attorneys;  there 
mav  be  others  there)  been  the*  men  who  have  been  formulating  this 
bilf  and  made  these  several  redrafts  for  the  purpose  of  reaching  or 
onbodying  the  views  of  the  men  who  were  desirous  for  legislation  ? 

Mr.  Low.  Yes:  they  have  been  the  drafters;  and  I  should  be  veiy 
*rlad  to  submit  to  you,  if  you  wish  it,  a  brief  from  the  legal  point  of 
new  in  regard  to  the  bill. 

The  Chaikman.  We  would  a  great  deal  rather  have  the  attorneys 
right  here.  If  Brother  Morawetz  and  Brother  Stetson  wish  to  pre- 
sent a  brief,  we  will  accept  it  from  them ;  but  I  will  say  now,  that  as 
far  as  I  am  concerned,  there  are  a  lot  of  things  in  this  bill  that  I 
should  like  to  get  information  on  from  Mr.  Morawetz  or  Mr.  Stetson, 
myself,  from  a  legal  point  of  view,  and  I  would  rather  have  them 
rjcrht  here  where  I  can  talg  with  them  than  to  take  simply  their  brief. 
We  will  take  their  brief,  too;  but  I  should  like  to  have  them  pro- 
duced, if  you  can  do  it  without  inconvenience,  so  that  I  can  make 
some  inquiry  of  them  in  relation  to  the  legal  rationale  of  the  whole 
proposition. 

ilr.  Low.  I  will  make  the  statement  to  them,  sir.    They  are  not 
able  to  be  here  to-day. 
The  Chairman.  Xo;  we  will  fix  the  time  so  that  they  can  be. 
Mr.  Low.  I  will  ask  Mr.  Jenks,  then,  to  address  the  committee. 
The  CHAiR3f  AN.  We  shall  have  a  meeting  a  week  from  to-day,  and 
they  can  be  here  without  Any  trouble  then.  I  suppose? 

Mr.  Low.  I  suppose  the  question  of  the  time  for  adjourimient  will 
come  up  later? 
The  Chaibman.  Yes,  sir. 

Mr.  Low.  A  week  from  to-day  would  be  very  inconvenient  for  me. 
The  Chaibman.  Then  we  will  arrange  that  to  suit  your  conven- 
ience.   Nothing  definite  has  been  arranged  about  it.    That  is  simply 
a  tentative  suggestion  that  was  made  Saturday. 
Mr.  Low.  \es,  sir. 

The  Chaibman.  But  whatever  is  done  to-day  will  be  done  in  ac- 
cordance with  what  is  agreeable  to  both  of  j'ou. 
Mr.  Low.  All  right,  sir. 

The  Chaibman.  1  have  a  note  from  Professor  Marburg — do  I  call 
him  out  of  his  name? 
Mr.  Low.  1  do  not  know  that  he  is  a  professor. 
The  Chaibman.  He  is  an  intelligent  gentleman,  anyway.    I  have 
a  note  from  him  this  morning  requesting  me  to  have  inserted  in  the 
record  a  table  that  he  submits ;  and  I  taKe  it  that  it  is  a  table  taken 
from  some  publication,  submitted  by  him  in  some  remarks.    If  there 
is  no  objection,  that  will  go  in  as  a  part  of  the  record.    That  is 
agreeable  ? 
Mr.  Low.  Perfectly;  yes,  sir. 

(The  table  referred  to  is  as  follows;  the  same  being:  found  on  page 
101  of  the  proceedings  of  the  Trust  Conference  held  in  Chicago,  J^-j 
October  22-25,  1907.  Said  table  is  taken  from  the  address  of  Theo- 
dore Marburg,  and  relates  to  shares  of  stock  of  English  railway 
companies.) 
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Yearly  dividends  and  prices  Feftruan/  1  of  each  year,  1898- J907. 


Name  of  road. 


Name  of  road. 
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61 
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1 
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3 
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41 
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4* 
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4} 
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6i 
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^1 

208 
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81 
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61 
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Caledonian 

Great  Eastern 

Great  Northern 

Great  Western 

Lancashire  and  Yorkshire 

London,  Brighton  and  South  Coast 
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Midland 
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•d 

s 

« 

•o 

i> 

o 
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■^ 

Im 

a 

Ou 
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3i 
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4i 
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51 
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6 
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54 
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5i  lOH 
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4 
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41     126 

6       170 
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c 


•c 


c 
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4  I  112 
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U  '    39 
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5i  1284 

6i  158i 

6  160 
2|   684 
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II,  46 

5|  142 

4«  109 

5  130 

6|  161 

5!  161 

2f  694 

64  1451 


au 


Per 
cent, 
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794 
444 
1904 
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116 
158 
168 
66 
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STATEMENT  OF  H£.  HEITBY  R.  TOWNE,  BEPEESENTINO   THE 
HEBCHANTS'  ASSOCIATION  OF  NEW  TORE. 


Mr.  TowNE.  I  appear  here  as  the  representative  of  the  Merchants' 
Association  of  New  York,  of  which  I  nave  the  honor  to  be  president 
at  the  present  time.    Mv  address  is  66-72  Lafayette  street,  New  York. 

I  may  say  briefly,  Mr.  Chairman,  that  the  Merchants'  Association 
of  New  York  has  a  membership  of  some  1,200  corporations,  firms,  and 
individuals,  representing  almost  every  interest,  manufacturing,  mer- 
cantile, banking,  law,  and  other  professions. 

Mr.  LiTTLEFiELD.  That  is,  1,200  different  concerns? 

Mr.  TowNE.  Twelve  hundred  different  concerns. 

Mr.  LiTTLEFiELD.  That  would  mean  a  great  many  more  men  than 
that. 

Mr.  TowNE.  A  larger  number  of  individuals. 

Mr.  LriTLEFiELD.  Yes. 

Mr.  TowNE.  The  work  of  the  association  is  directed  by  an  adminis- 
tration of  twenty-four,  and  the  details  are  distributed  over  a  large 
number  of  standing  committees.  This  particular  question  of  which 
I  am  to  speak  was  of  such  extreme  and  unusual  importance  and  came 
up  so  suddenly  as  not  to  admit  of  delay,  and  thereiore  a  special  meet- 
ing of  the  board  was  called  within  three  days  after  the  introduction 
of  the  Hepburn  amendment.    The  meeting  was  well  attended,  and 
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we  had  at  that  time  the  pleasure  and  advantage  of  listening  to  Mr. 
Low,  who  is  of  course  better  informed,  perhaps,  than  anybody  else 
concerning  the  intent  of  the  bill,  and  we  were  in  that  way  enabled 
more  quickly  than  we  might  otherwise  have  been  to  gather  its  sub- 
stance and  purpose.  After  that  meeting  we  attended  your  first  and 
second  days^  hearings  here,  and  finally,  last  week,  we  had  a  special 
meeting,  for  this  special  purpose,  of  our  board  of  directors,  at  which 
out  of  twenty-three  men  seventeen  were  present,  two  being  ill,  and 
three  out  of  the  city.  I  mention  this  to  show  you  that  the  matter 
has  had  most  serious  and  earnest  consideration  and  by  a  very  repre- 
sentative body  of  business  men. 

Mr.  LiTTLEFiELD.  Have  you  had  the  advantage  of  conferences  with 
the  counsel  of  your  association  in  regard  to  the  situation  ? 

Mr.  TowKE.  Our  board  includes  several  members  of  the  bar,,  and 
they  spoke  freely,  took  an  active  part  in  the  discussion,  and  one  of 
them,  my  colleague,  Mr.  Bijur,  will  speak  afterwards  before  the  com- 
mittee, although  I  understand  he  prefers  to  follow  Mr.  Davenport 
instead  of  preceding  him. 

I  am  therefore  here,  first,  to  express  the  very  deliberate  decision 
reached  by  the  Merchants'  Association  of  New  York,  and  which  I  will 
state  at  tlie  outset,  namely,  that  we  believe  the  proposed  Hepburn 
amendment  should  not  pass  for  the  reasons  which  I  will  review  briefly, 
and  we  believe  that  the  wisest  thin^  to  be  done  at  the  present  time 
would  be  to  appoint  a  commission,  of  Congress  or  otherwise,  to  study 
this  subject  and  get  facts  together  in  time  for  the  next  session  as  a 
basis  for  constructive  legislation ;  and  in  saying  that  we  wish  to  tas- 
tily to  our  appreciation  of  what  Mr.  Low  and  his  colleagues  have  done 
and  are  doing  in  their  earnest  efforts  and  desire  to  amend  and  improve 
the  present  law  and  to  solve  some  of  these  perplexing  problems.  It 
seems  to  us,  however,  that  nothing  that  anyone  can  do  at  this  stage 
within  the  limited  time  available  is  likely  to  solve  the  questions  and 
to  make  a  permanent  solution.  My  statement  will  be  chiefly  on  the 
business  and  commercial  side  of  the  question.  Othei*s  are  dealing 
with  the  aspect  that  concerns  labor.  What  I  shall  say  will  apply  to 
industrial  and  mercantile  organizations  of  all  kinds.  I  am  not  a 
Uwyer,  and  I  recognize  that  this  question  involves  technical  matters 
which  the  representatives  of  the  law  must  deal  with.  I  am  advised 
that  it  involves  questions  overlapping  the  State  and  the  Federal  juris- 
dictions, and  there  again  I  will  find  myself  on  technical  gi'ound;  and 
therefore,  Mr.  Chairman,  I  will  make  no  attempt  to  segregate  what 
may  pertain  to  Federal  and  what  may  pertain  to  State  legislation,  al- 
thou^  of  course  I  realize  that  that  has  got  to  be  done  m  any  Con- 
gressional action,  but  I  will  deal  with  the  subject  in  the  combined 
aspect^,  because  I  believe  in  that  way  I  will  most  clearly  get  before  the 
committee  and  into  their  minds  certain  facts  which  I  believe  are 
fundamental,  and  which  I  believe  will  be  helpful  at  the  present  stage 
of  the  discussion. 

We  business  men  are  profoundly  concerned  with  this  question. 
We  object  to  our  present  position.  Long  before,  and  ever  since,  the 
passage  of  the  Sherman  Act  in  1890,  combinations — if  you  please  to 
call  them  such — associations,  agreements,  have  been  the  usage  of  the 
business  community  of  this  country ;  associations  intended  for  many 
purposes,  including,  some  of  them,  what  is  commonly  now  desig- 
nate! "  restraint  or  trade  or  commerce."    Those  arrangements  have 
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been  found  expedient  and  useful,  many  of  them  beneficial  to  the 
public,  as  can  be  proven  and  as  is  probably  known  to  everyone 
lamiliar  With  the  subject.  Others  unquestionably  have  gone  much 
too  far  and  have  been  prejudicial  to  the  public.^   But  both  at  the 

!>resent  time  are  under  the  same  ban  and  are  forbidden,  and  yet  the 
aw  of  self-preservation  is  greater  than  even  the  Sherman^  Act,  and 
business  men  in  every  line  of  business  with  which  I  am  familiar,  both 
of  production  and  distribution,  are  engaged  in  agreements  and  asso- 
ciations of  the  kind  that  I  refer  to,  to  a  greater  or  less  extent.  Far 
the  greater  part  of  the  larger  business  of  the  country  to-day  is 
being  done  under  agreements  of  one  kind  or  another — tn.de  affree- 
Inents.  What  we  business  men  want  is  something  that  will  tell  us 
rwhat  we  may  do  and  what  we  may  not  do.  We  are  as  law-abiding, 
Iwe  believe,  as  other  classes  of  citizens,  but  in  this  present  case  we  are 
jconfronted  by  two  horns  of  a  dilemma,  and  we  are  in  trouble  which 
[ever  one  we  choose.  What  we  need  and  desire  is  a  law  which  will 
I  define  our  rights  and  tell  us  what  we  may  do,  and  indicate  clearly 
what  we  may  not  do,  and  then  we  will  know  how  to  govern  ourselves. 
Unlimited  competition,  which  Mr.  Carnegie  speaks  of  in  the  letter 
which  Mr.  Low  has  just  read,  is  an  undoubted  benefit  in  nearlv  everv 
way.  It  has  its  evil^  however,  like  other  «ood  things,  and  has^proven 
again  and  again  to  spell  ruin  if  carried  to  an  extreme.  ^  It  would 
tend  in  many  directions  to  stop  the  CTowth  of  our  industries  and  our 
business  by  making  them  so  unprofitable  that  capital  would  find  no 
temptation  to  engage.  Capital  must  be  enabled  to  live;  there  must 
be  a  living  wage  for  capital  as  well  as  for  labor ;  and  where  competi- 
tion becomes  so  rampant  and  riotous  as  to  prevent  that,  some  method 
hns  been  found  absolutelv  necessary  for  the  preservation  of  indus- 
trial life.  The  law  should  recognize  that  ana  define  those  that  are 
'  reasonable  and  separate  them  from  those  that  are  unreasonable. 
Nearly  all  business  is  being  done  under  restraint  of  some  kind  by 
State  or  Federal  authority.  If  we  think  for  a  moment,  how  many 
industries  can  we  think  of  in  which  something  of  that  kind  is  not 
bein^  done  more  or  less  openly  ?  The  railroad  business  is  notoriously 
conducted  under  restraints  of  all  kinds,  uniform  tariffs  for  passenger 
and  freight  service,  mileage  rates,  and  so  on.  City  service  is  con- 
ducted  by  agreements  or  usage.  The  5-cent  rate  prevails  almost 
uniformly.  And  so  it  is  as  to  telephone  companies  and  telegraph 
companies;  and  even  hotels  have  an  agreement  as  to  rates  of  charges 
for  like  service;  and  even  professional  men,  such  as  doctors  or 
lawyers,  have  agreements  among  themselves  for  the  maintenance  of 
reasonable  rates  as  to  what  men  ought  to  charge  for  certain  services. 
Mr.  LiTTLEFTELD.  I  think  as  a  rule  the  lawyers  provide  that  there 
shall  be  a  minimum  charge,  leaving  it  to  every  fellow  to  charge  all 
that  his  nerve  will  give  him. 

Mr.  TowNE.  That  is  what  we  business  men  are  doing.  We  agree 
on  a  minimum  rate,  but  we  do  not  object  to  our  competitors  charg- 
ing as  much  as  they  please  and  as  much  as  the  traffic  will  bear.  But 
as  a  rule  that  is  true. 

This  is  also  true  as  to  labor.  If  lal)or  is  at  liberty  to  combine  and 
fix  a  minimum  rate,  why  should  not  the  products  of  labor  do  the 
same  thing,  especially  where  the  product  involves  not  only  labor,  but 
capital,  and  also  brains.     Should  not  the  intelleC^jml  product  of  the 
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physical  and  manual  product?  In  most  countries  the  laws  conform 
to  the  usages  of  the  people.  The  usa^s  of  all  people  in  these  com- 
mercial matters  have  changed  greatly  m  the  last  generation  by  reason 
of  the  vast  change  that  has  taken  place  in  our  commercial  and  indus- 
trial conditions.  You  are  all  familiar  with  this.  Now,  what  we 
need  is  a  definition  of  what  the  law  will  permit  and  what  the  law 
forbids  in  these  matters.  In  other  words,  we  want  a  standard,  and 
that  word  ^  standard,"  it  seems  to  me,  Mr.  Chairman,  is  the  keynote 
of  what  can  be  done  to  solve  this  problem.  I  will  come  back  to  that 
in  a  few  minutes.  The  courts  have  told  us.  as  I  understand  it,  that 
without  a  standard  they  are  incapable  of  interpretinff  the  law  oon- 
ceming  which  there  is  no  satisfactory  provision  or  definition.  I  am 
told  by  my  legal  friends  that  in  the  Trans-Missouri  case  the  court 
held  that  any  contract  made  between  two  parties  was  reasonable 
between  them*,  but  whether  that  contract  as  reasonable  as  to  the 
public  was  a  question  that  the  court  was  unable  to  decide,  because 
the  court  had  no  standard  to  measure  by.  If  that  is  a  correct  refer- 
ence to  the  decision  in  that  case,  it  emphasizes  what  I  wish  to  dwell 
upon  here,  that  what  we  wish  is  a  standard.  The  law  should  be 
known  and  fixed  in  advance  for  business  as  for  everything  else,  so 
that  business  men  may  make  their  plans  on  a  solid  foundation, 
pided  by  their  legal  advisers  as  to  what  the  consequence  and  the 
intent  of  the  law  is,  and  proceeding  then  with  the  assurance  that  if 
they  have  had  good  advice  they  are  keeping  within 'the  law  and 
doing  what  it  permits.  My  position,  Mr.  Chairman,  would  be  en- 
tirely changed  if  instead  of  a  body  of  fixed  law  we  had  to  depend 
on  rulinss  made  by  an  executive  omcer  of  the  Government  and  sub- 
ject to  change  from  time  to  time  and  applied  in  each  specific  case 
not  in  advance  of  the  acts,  but  after  they  had  been  committed  or 
after  the  parties  concerned  had  practically  committed  themselves  to 
the  carrying  out  of  a  plan  which  they  pertained  to. 

It  se^ns  to  us  business  men,  further,  that  the  aim  of  the  law  in 
these  matters  should  be  to  make  commerce  free,  not  to  put  restraints 
on  it;  to  remove  them  rather  than  to  impose  them,  restraints  are 
only  needed  to  prevent  abuses.  Now,  what  are  the  abuses?  If  they 
exist  they  can  be  defined.  It  is  inconceivable  that  an  abuse  exists, 
and  it  is  indefinable  and  is  impossible  of  definition.  Has  any  at- 
tempt been  made  to  define  abuses?  Not  that  I  know  of.  The 
Sherman  Act  forbids  all  restraints,  in  terms  so  sweeping  as  to  in- 
clude those  that  may  be  beneficial,  without  even  seeking  those  that 
may  be  beneficial,  or  what  are  of  the  contrary  nature.  The  purposes 
of  these  trade  agreements  and  combinations  I  have  referred  to  may 
be  classified,  for  purposes  of  this  discussion,  into  three  heads. 
Under  the  first  head  are  things  clearly  that  are  not  abuses  or  re- 
straints of  trade :  such,  for  example,  as  to  maintain  the  quality  of  a 
product,  which  is  a  public  benefit  and  not  an  injury;  to  exchange 
information  among  tne  members  of  the  trade;  to  determine  credit 
ratings  of  customers;  to  correct  freight  classifications;  that  is,  where 
a  product  has  been  classified  so  as  to  subject  it  to  a  higher  tax  or 
freight  than  it  should  carry.  These  are  all  matters  which  even  the 
Sherman  Act  wjould  not  forbid,  and  which  are  distinctly  beneficial, 
not  only  to  the  individuals,  but,  in  the  long  run,  to  the  community. 

Mr.  LiTTLEFiEW^.  That  is,  those  are  allowable  now  ? 
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Mr.  TowNE.  Those  are  allowable  now.  Next  I  come  to  the  classi- 
fication that  I  put  down  as  doubtful ;  I  do  not  know  to-day  whether 
the  Sherman  law  forbids  or  permits  them.  For  instance,  to  fix 
uniform  terms  of  sale,  vou  group  the  manufactures  making  textile 
products  and  you  will  find  some  of  them  are  allowing  thirty  days, 
some  sixty  days,  some  ninety  days,  and  some  four  months  for  pay- 
ment. 

Mr.  LiTTLEFiELD.  Terms  of  credit,  you  mean? 

Mr.  TowNE.  Terms  of  payment,  which  are  terms  of  credit.  Thev 
get  together  and  make  the  time  thirty  days  or  sixty  days.  We  all 
adopt  the  same  rule.  Again,  they  take  up  the  question  of  cash  dis- 
counts. It  is  the  custom  to  allow  1  or  2,  or  sometimes  only  one- 
half  of  1  per  cent,  to  customers  who  pay  spot  cash  instead  of  buying 
on  time.  The  period  allowed  for  that  cash  discount  is  very  ma- 
terial. The  members  of  a  group  will  get  together  and  say,  "  We 
will  agree  on  a  fixed  limit  for  that,  twenty  davs  or  ten  days." 
Again  there  is  the  matter  of  a  uniform  freight  allowance  for  cus- 
tomers. In  most  industries  the  manufacturer  makes  some  allow- 
ance for  the  delivery  of  the  product;  it  may  be  limited  to  radius, 
to  a  25  or  50  cent  rate  per  hundred  pounds.  They  get  together  and 
agree  upon  that.  At  other  times  the  question  of  samples  becomes 
an  important  element  of  cost.  The  textile  manufacturers  a^in 
will  get  together  and  agree  upon  what  shall  be  the  sample  allow- 
ance to  customei*s.     Any  one  oi  those  things  would  be  considered 

Mr.  LiTTLEFiELD.  What  is  the  relation  of  the  allowance  of  samples 
to  the  trade? 

Mr.  TowNE.  That  is  because  the  cost  of  samples  in  some  lines  of 
trade  is  so  great  as  to  constitute  a  distinct  allowance  to  the  customer 
if  you  give  them  to  him  without  cost.  So  we  will  agree  to  charge 
him  for  them  or  allow  him  so  much  on  the  sample  account.  Col- 
lectively those  four  items,  no  one  of  which  alone  is  important  enough 
to  be  construed  as  being  forbidden  under  the  Sherman  Act,  would 
amount  to  enough  to  give  one  manufacturer  out  of  a  group  a  posi- 
tion of  extreme  preference  among  his  customers  if  all  tne  other 
members  of  that  ctoud  enforced  tnis  agreement  rigidly.  So  I  say 
here  is  a  group  of  doubtful  conditions  which,  taken  collectively,  do 
constitute  a  certain  measure  of  restraint  of  commerce.  Now,  are  we 
at  liberty  to  do  these  things  or  are  we  forbidden?  To-day  we  are 
in  the  dark,  and  we  would  like  a  definition. 

Mr.  Alexander.  But  you  are  doing  them. 

Mr.  TowNE.  But  we  are  doing  them;  nearly  all  of  us  are  doing 
them,  or  to  some  degree.  But  these  are  matters  of  usage  and  have 
been  so  for  a  hundred  years. 

Mr.  LiTTLEFiELD.  Are  they  matters  of  usage  or  of  arbitrary  agree- 
ment between  the  men  engaged  in  business  in  the  particular  lines  of 
trade  ? 

Mr.  TowNE.  They  are  both;  but  as  the  business  has  become  more 
diversified  and  distributed,  the  parties  overlapping  in  their  territo- 
ries, they  have  more  and  more  become  matters  or  agreement.  The 
parties  get  together  and  discuss  what  is  reasonable  and  then  agree 
to  adhere,  all  of  them,  to  the  rules  established. 

I  come  next  to  certain  things  that  are  clearly  forbidden  under  the 
Sherman  Act  as  it  has  been  interpreted,  namely,  first,  an  agreement 
for  the  uniform  classification  of  products.     There  are  two  manufac- 
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turers  of  chairs,  if  you  please,  one  making  this  chair  and  another 
making  that  chair,  of  different  patterns  and  yet  so  nearly  identical 
as  to  make  them  competitors.  They  get  together  and  sa^  that  these 
two  ^aU  be  classed  together,  and  they  a^ee  upon  a  minimum  price 
for  that  grade  of  chair.  That  is  a  practice  that  is  prevalent  in  pro- 
duction and  distribution  all  over  the  country.  That  is  forbidden. 
If  it  is  to  be  permitted,  we  would  like  to  know  it.  If  it  is  to  be  abso- 
lutely forbidden,  we  would  like  to  know  that,  and  adjust  ourselves 
accordingly,  either  within  the  law  or  to  have  the  law  so  changed  as 
to  permit  these  things  which  now  are  either  forbidden  or  left  so 
nebulous  that  we  do  not  know  what  we  may  do  and  what  we  may  not. 

Mr.  Alexander.  You  say  "  forbidden."  On  what  do  you  predicate 
that  word,  if  they  are  going  right  along  and  doing  it  all  the  time? 

Mr.  TowNB.  It  is  forbidden  uy  decisions  of  the  courts,  not  only  in 
specific  cases,  but  on  similar  cases  which  have  been  adjudicated,  and 
from  which  deductions  can  be  drawn. 

Mr.  LiTTLBFiBLD.  As  a  matter  of  fact,  very  few  cases  have  been 
judicially  passed  upon  ? 

Mr.  TowNB.  Very  few. 

Mr.  Alexander.  Has  anything  like  that  been  passed  upon,  like  the 
illustration  you  gave? 

Mr.  TowNE.  fes;  an  illustration  was  given  at  these  hearings  by 
Mr.  Schieffelin  of  what  most  persons,  I  think,  would  regard  as  an 
unwise  if  not  vicious  application  of  the  system  in  some  of  its  ramifica- 
tions. 

Mr.  LiiTTLEFiELD.  You  mcau  an  unwise  application  of  the  law  or  an 
absence  of  the  power  to  agree  and  combine? 

Mr.  TowNE.  An  abuse  of  the  practice. 

Mr.  LiTTLEFiEU).  Of  agreeing  and  combining? 

Mr.  TowNE.  Yes. 

Mr.  LiTTLBFiELD.  That  is,  your  idea  is  that  the  particular  practice 
might  well  be  forbidden  ? 

Mr.  TowNE.  As  he  stated  those  things  at  the  hearing. 

Mr.  LlTTLBFIELD.    YcS. 

Mr.  TowNE.  It  seems  to  me  they  have  gone  in  some  directions  far- 
ther than  public  policy  would  indicate  to  be  expedient. 

Mr.  Alexander.  May  I  interrupt  you  just  a  moment? 

Mr.  TowNE.  Certainly. 

Mr.  Alexander.  I  am  a  little  anxious  to  get  that  down  more  spe- 
cifically, if  possible.  Take  your  illustration  of  the  two  chairs.  Has 
anything  been  judicially  decided  that  would  be  analogous  to  that 
illustration  in  any  way,  shape,  or  manner? 

Mr.  TowNE.  I  regret  that  I  am  not  a  lawyer  and  am  not  con- 
versant enough  with  the  decisions  to  answer  that  confidently.  I  have 
no  doubt  that  Mr.  Bijur,  who  follows  me,  will  be  able  to  answer  it. 
I  suggest  that  that  may  be  passed  until  he  comes  before  you. 

Mr.  Alexander.  Very  wdl. 

Mr.  TowNB.  I  can  say  this,  however,  and  say  it  with  confidence,  that 
we  business  men  have  the  conviction  that  it  has  been  the  trend  and 
purpose  of  the  decisions  in  the  cases  that  we  shall  not  do  what  your 
question  implies. 

Mr.  LiTTLETiELD.  Would  vou  think  it  would  be  prudent  to  allow 
business  men  to  enter  into  combinations  and  agreements  that  would 
enable  them  to  arbitrarily  increase  the  price  to  the  customer  ? 
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Mr.  TowNE.  Under  proper  qualifications  and  restricticms,  I  would. 

Mr.  LiTTLEFiELD.  That  may  be  the  crux  of  the  whole  proposition. 

Mr.  TowNE.  It  is  tlie  crux  of  the  whole  situation,  and  that  is  just 
what  I  am  coming  to. 

Mr.  LiTTLEFiELD.  I  was  going  to  say  that  I  supposed  the  whole  ob- 
ject of  the  Sherman  antitrust  law  was  to  prevent  the  charging  to  the 
consumer  of  an  exorbitant  price,  whether  it  is  transportation  or 
merchandise  that  is  sold. 

Mr.  TowNE.  Yes. 

Mr.  Malby.  I  presume  what  you  contend  for  is  that  you  may  have 
such  a  combination  that  will  permit  manufacturers  or  salesmen  to 
obtain  a  reasonable  price  ? 

Mr.  TowNE.  Precisely,  sir;  and  yet  as  the  courts  according  to  my 
understanding  have  said,  the  terms    reasonable  ^  and  '^  unreasonable^' 
are  so  indefinite  as  to  afford  no  rule  for  the  guidance  of  the  court. 
I  say  if  that  is  a  fact,  the  question  before  us  is  to  make  a  rule  to  fur- 
nish a  standard.     And  referring  back  for  a  moment  to  these  three 
groups  that  I  have  indicated,  ox  things  that  clearly  are  permissible 
now  or  others  that  are  clearly  forbidden  iv»w,  and  should  be  for- 
bidden, and  another  group  that  are  doubtful,^  I  say  why  can  not  these 
be  embodied  into  a  law  or  a  standard  1     I  believe  that  it  is  feasible  for 
the  business  men  of  the  country  to  indicate  what  they  think  they 
would  like  to  be  allowed  to  do,  and  what  is  reasonable,  and  then  you 
lawmakers  having  that  information  to  guide  you  could  formulate  that 
»    into  a  law  which  would  become  a  rule  for  the  guidance  of  the  courts. 
'^   Then  the  courts  could  pass  readily  on  the  facts  submitted  and  apply 
\  the  law.     If  that  should  be  the  outcome,  I  do  not  see  just  where  the 
)  need  is  then  for  any  commission  or  any  administrative  body  to  in- 
i  terpret  the  law.    The  courts  are  a  pretty  good  institution  for  that 
'  purpose. 

I  would  like  to  ask,  in  concluding  this  part  of  the  argument,  as  to 
all  business  which  is  not  based  on  a  monopoly  granted  by  the  State — 
I  am  not  referring  now  to  patents,  but  to  transportation  and  tele- 

E hones  and  public-service  corporations — why  should  not  every  citizen 
e  free,  alone  or  in  combination,  to  do  as  he  sees  fit  so  long  as  others 
have  the  liberty  to  do  likewise  and  so  long  as  there  is  not  a  conspiracy 
to  their  injury?  It  has  been  argued — and  I  think  soundly — ^that  the 
boycott  should  be  forbidden,  because  it  is  a  combination  of  two  or 
more  persons  to  injure  a  third  person.  I  will  admit  the  same  ruling 
as  to  business,  that  a  combination  of  two  or  more  persons  to  injure 
a  third,  or  to  injure  the  public,  should  be  forbidden ;  but  we  should 
have  some  standard  by  which  to  determine  whether  any  given  act  is 
capable  of  producing  that  effect  and  with  such  intent.  There,  a^ain, 
we  see  the  need  of  a  standard.  If  we  can  establish  that  standard,  we 
will  have  something  to  go  fay,  and  I  think'  these  difficulties  will  very 
largely  clear  themselves.  The  absence  or  the  disallowance  of  this 
right  of  two  or  more  to  combine  for  reasonable  things  would  imply- 
that  the  State  has  th^  power  to  say  to  a  man,  or  a  group  of  men,  in 
business,  '^  You  must  do  business  under  such-and-sudi  conditions, 
even  if  it  ruins  you ;  and  if  you  do  not  like  it,  you  must  give  up  your 
business."  That  is  not  public  policy.  To  carry  it  out  to  its  logical 
end,  it  would  be  disastrous  to  the  country,  to  the  interests  of  all. 

What  we  need,  Mr.  Chairman,  it  seems  to  me,  is  a  law  based  on 
present  c(Hiditions,  not  on  past  or  future  business  conditions,  but  on 
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present  conditions  of  commerce.  It  should  be  based  on  facts,  on  the 
usages  of  our  people,  which  will  enable  a  definition  or  standard  to  be 
maae  which  will  broadly  define  the  thin^  which  are  to  be  permitted, 
which  are  tolerable  or  reasonable  or  laudable,  and  which  will  put  in 
another  group  the  things  which  are  unreasonable  and  intolerable  and 
which  ahoula  be  forbidden.  Give  us  a  standard,  and  we  will  know 
how  to  conduct  our  business  accordingly ;  and  with  the  courts  to  inr 
terpret  that  standard,  I  do  not  think  we  would  find  much  for  the 
proposed  commission  to  do. 

Mr.  LiTTLEFiELD.  ^Vhat  are  the  changes,  the  fundamental  changes 
you  speak  of,  which  prevail  in  doinjg  business? 

Mr.  TowNE.  Let.  me  take  one  little  illustration.  Take  the  siioe 
trade;  we  need  hardly  so  back  beyond  my  childhood  to  reach  the  time 
when  the  shoes  were  all  made  by  the  little  local  shoemakers,  the  cob- 
blers, and  were  sold  bv  them  to  their  customers.  To-dav  the  shoes 
for  the  mas^'ses  are  made  in  ^reat  factories  employing  thousands  of 
operatives,  employing  machinery  costing  millions  of  dollars,  ma- 
chinery largely  automatic,  whereby  the  labor  of  one  man  is  pro- 
ductive ten  or  twenty  fold  to  what  it  was  years  ago,  and  the  cost  of 
the  product  is  correspondingly  improved ;  and  the  product  made  in 
these  great  hives  of  industry  is  sold  not  in  the  old  channels,  tlirou^h 
the  little  cobbler,  but  through  a  large  distributing  agency,  wholesale 
and  retail.  Those  agencies  are  scattered  through  the  conmmnities 
of  the  land,  far  and  wide.  Here  we  have,  between  these  two  condi- 
tions, such  radical  and  fundamental  changes  and  differences  as  to 
justify,  I  think,  the  statement  that  I  have  made  that  within  the  last 
fifty  years  industry  and  commerce  in  our  country  have  been  revohi- 
tionized. 

Mr.  LiTTLEFiELD.  Wliat  legal  changes  does  that  change  in  business 
involve  ? 

Mr.  TowNE.  It  has  brought  about  new  conditions  in  the  conduct  of 
business.  That,  in  turn,  nas  led  to  new  usages  of  business  men, 
manufacturers,  distributors,  and  carriers,  and  tnose  usages  are  now, 
some  of  them,  held  to  be  contrary  to  a  statute  of  the  United  States. 
That  statute  is  so  indefinite  and  broad  as  to  give  no  standard  of  meas- 
urement which  enables  us  in  any  line  to  guide  ourselves,  and  we  ask 
you  to  take  it  up  and  reconstruct  it  on  lines  which  we  can  understand 
and  follow  and  respect. 

Mr.  LiTTLEFiELD.  Did  not  the  same  legal  condition  obtain  fifty 
years  ago  in  relation  to  business  that  had  developed  to  that  extent  ? 

Mr.  TowNE.  Yes;  with  the  conditions  of  business  they  had,  the 
laws  were  doubtless  in  harmony  and  adjustment. 

Mr.  Ltttlefield.  Did  not  the  legal  differences  exist? 

Mr.  TowNE.  The  business  differences  are  such  that  the  law,  it  seems 
to  me,  has  not  changed  to  conform  itself  to  those  great  changes  in 
business. 

I  would  like  to  make  one  illustration  in  connection  with  the  shoe 
trade.  Suppose  a  village  in  which  the  cobbler  is  still  existing,  or 
rather,  where  shoemaking  by  hand  still  exists,  and  suppose  there  are 
in  that  village  two  little  shoe  shops,  each  of  them  employing  one  or 
two  shoemakers — cobblers.  And  then  suppose  those  working  shoe- 
makers ffet  together  and  say,  "  Here,  we  will  not  work  for  you  em- 
ployers for  $2.50  a  dav,  which  we  have  been  getting,  but  you  must 
pay  us  $3  a  day,''  and  there  is  a  strike,  and  they  win  their  point; 
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and  the  two  shoe  dealers  pay  them  $3  a  dav.  Thereupon  they  say 
"  We  can  not  live  upon  this  basis.  You  and  t  have  been  selling  shoes 
for  $3 ;  let  us  make  it  $3.50  a  pair,"  and  tJliey  agree  on  that.  Now, 
the  first  of  those  acts,  namely,  the  agreement  among  the  employees 
to  withhold  their  labor  except  upon  a  certain  advance  in  price,  as  I 
understand,  is  sanctioned  to-day — ^unless  it  were  interstate  commerce, 
and  of  course  I  appreciate  the  distinction  there — ^whereas  the  corre- 
sponding act  of  the  employers  of  labor  as  to  the  products  of  that 
labor  is  not  sanctioned.  That  is  an  incongruity  which,  I  submit, 
needs  abbreviation.  e       J  , 

Mr.  Chairman,  I  have  practically  said  all  I  want  to  on  this  sub- 
ject from  the  view  point  of  the  business  man,  and  I  will  ask  for 
about  five  minutes  more  to  read  rapidly  the  argument  on  which  the 
conclusions  of  the  merchants^  association  were  based  which  led  up 
to  the  resolutions  which  they  adopted. 

Before  the  Sherman  Act  of  1890  there  was  no  statutory  restriction 
on  combinations  affecting  interstate  commerce.  Those  entering  into 
such  combinations  were  amenable  to  the  common  law  of  the  several 
States,  and,  by  taking  legal  counsel,  could  inform  themselves  in  ad- 
vance with  some  certainty  as  to  the  legality  of  their  proposed  action. 

The  Sherman  antitioist  act  of  July  2,  1890,  prohibited  all  combina- 
tions and  agreements  in  restraint  of  interstate  commerce. 

The  provisions  of  the  Sherman  Act,  under  the  decisions  of  the 
courts,  especially  the  recent  decisions  of  the  Supreme  Court,  have 
been  held  to  apply  to  combinations  by  labor  as  well  as  to  combina- 
tions by  employers  and  producers. 

The  Hepburn  amendment  now  proposes  to  modify  the  Sherman  Act 
by  enacting  that,  upon  compliance  with  certain  conditions,  combina- 
tions, whether  of  employers  or  employees,  which  are  not  held  to  be  in 
'*  unreasonable  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations,''  will  be  permitted.  This  proposal 
thus  recognizes  the  existence  of  such  combinations  and  seeks  to  legal- 
ize such  of  them  as  conform  to  some  standard  hereafter  to  be  de- 
fined. 

There  is  the  point  which  I  have  been  dwelling  upon — the  need  of  a 
standard.  We  want  things  to  be  defined  in  advance,  and  not  after 
the  act. 

The  proposed  line  of  demarcation  between  what  is  permitted  and 
what  is  forbidden  is  the  reasonableness  or  unreasonableness  of  each 
combination  or  agreement  in  restraint  of  interstate  commerce.  Law- 
yers assert  that  legislation  on  this  basis  is  unknown  and  impossible, 
and  quote  a  recent  decision  in  which  the  court  held  that  any  agree- 
ment voluntarily  entered  into  between  two  parties  is  "  reasonable  -^ 
inter  se,  but  whether  reasonable  or  imreasonaible  as  to  the  public  the 
court  could  not  say,  having  no  basis  of  law  as  a  guide.  In  other 
words,  the  law  must  either  define  accurately  what  is  forbidden,  or,  if 
this  is  left  wholly  or  partly  to  the  discretion  of  the  courts,  must  set 
up  some  rule  for  the  guidance  of  the  latter  in  determining  whether 
or  not  the  law  has  been  violated.  No  such  rule  has  yet  been  laid  down 
as  to  what  constitutes  reasonable  or  unreasonable  restraint  of  inter- 
state commerce. 

That  is  what  is  needed,  it  seems  to  us.  at  this  stage:  and  again  T 
emphasize  that  it  is  a  standard — a  standard  for  the  courts  in  their 
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decisions,  a  standard  for  business  men  in  the  establishing  of  their 
affairs  and  in  the  conduct  of  their  business. 

It  would  appear,  therefore,  that  those  who  desire  to  have  the  Sher- 
man law  amended  should  now  address  themselves  to  an  effort  to 
formulate  some  definition,  which  can  be  embodied  in  a  statute  law, 
of  the  line  which,  in  a  broad  sense,  marks  the  division  between  combi- 
nations, whether  of  employers  or  employees,  which  are  reasonable 
and  those  which  are  unreasonable.  It  seems  probable  that  some  clear- 
ness and  convenience  may  result  if,  in  this  attempt,  combinations  of 
employers  are  dealt  with  separately  from  combinations  of  employee'fe — 
not  because  of  any  inequality  of  rights,  but  because  of  the  difficulty 
of  covering  in  one  statement  of  law  conditions  which,  while  identical 
or  similar  in  kind,  differ  widely  in  degree  and  application.  Another 
distinction  may  properly  be  made  between  public  corporations — that 
is,  those  holding  ^ants  from  the  State,  which  to  a  greater  or  less  de- 
gree are  monopohstic,  such  as  common  carriers  and  all  other  public- 
service  corporations — and  private  corporations  and  individuals  whose 
business  is  not  based  on  such  grants  or  franchises  from  the  State. 

As  to  private  corporations  and  persons,  it  would  seem  that  the  fun- 
damental fact  at  issue  is  the  right  of  two  or  more  to  combine  to  con- 
trol the  prices  at  which  they  sell  their  product  or  their  merchandise. 

I  stated  that  plainly,  Mr.  Chairman,  because  it  seems  to  me  it  is 
the  crux  of  the  whole  situation.  Is  it  permissible  in  this  land  of  ours 
mider  any  conditions  whatever  for  two  or  more  persons  to  combine 
and  determine  upon  a  minimum  price  at  which  they  will  sell  some- 
thing which  belongs  to  them,  which  they  are  under  no  obligation  to 
offer  for  sale  or  to  sell,  which  every  other  citizen  in  the  land  is  at 
liberty  to  engage  in  the  production  or  sale  of?  In  other  words,  when 
any  natural  or  corporate  monopoly  exists,  is  it  not  to  be  permitted 
for  two  or  more  persons  to  maike  an  agreement  of  that  kind  ?  We 
think  it  should  be  permitted.  It  is  being  done  far  and  wide,  from 
one  end  of  this  land  to  the  other.  We  think  it  should  be  sanctioned 
by  the  law  and  that  the  law  should  define  how  far  it  may  go  and 
where  it  should  stop.  We  think  that  the  law  should  create  a  stand- 
ard. 

Mr.  AiiEXANDER.  You  have  not  ventured  to  define  a  standard  yet. 

Mr.  TowKE.  I  am  coming  to  that  in  one  moment. 

Mr.  AuBXANDER.  Very  well. 

Mr.  TowNE.  Under  early  English  law  even  a  partnership  of  two 
persons  was  prohibited,  whereas  to-day  all  persons  are  free  to  unite 
under  partnerships  or  under  corporations  for  the  prosecution  of  law- 
ful undertakings.  Long  before  the  passage  of  the  Sherman  Act  in 
1890,  as  well  as  ever  since,  individuals,  firms,  and  corporations  have 
ratered  into  agreements  for  the  regulation  of  prices.  The  Sherman 
Act  makes  these  illegal  in  interstate  commerce.  What  is  sought  now 
is  to  lemlize  such  acts  where  found  not  to  be  "  unreasonable,"  and 
thus  to  bring  the  law  into  conformity  with  the  usages  of  the  people. 
The  difficulty  to  be  overcome  appears  to  be  the  formulating  in  ckar 
and  unequivocal  language  of  a  definition  as  to  what  is  "  reasonable 
or  unreasonable,"  or  what  is  good  and  what  is  bad  in  the  matter  of 
trade  agreement^. 

Before  the  passage  of  the  Sherman  Act  this  question  rested  with 
the  courts  as  to  each  litigated  case,  and  the  parties  concerned,  or  their 
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counsel,  had  as  a  guide  the  body  of  the  law  and  previous  decisions  re- 
lating to  adjudicated  cases  of  this  kind.  Under  the  Sherman  Act  all 
combinations  affecting  interstate  commerce  are  forbidden.  The  pro- 
posed Hepburn  amenament  is  in  effect  an  invitation  to  corporations 
and  others  to  submit  to  the  Commissioner  of  Corporations  (the  head 
of  a  Bureau  of  the  Department  of  Commerce  and  Labor)  such  infor- 
mation concerning  its  nnancial  conditions,  its  contracts,  and  its  corp- 
orate proceedings  as  may  be  called  for  under  rules  hereafter  to  be 
prescnbed  by  the  Pr^ident,  and  in  return,  at  the  discretion  of  the 
Commissioner,  to  receive  a  certificate  of  registry  entitling  the  parties 
concerned  to  tne  benefits  and  immunities  oi  the  Hepburn  Act. 

This  plan,  therefore,  proposes  to  substitute  for  the  courts,  the 
tribunal  heretofore  having  jurisdiction  of  these  matters,  an  officer  of 
one  of  the  administrative  Departments  of  the  Government.  In  this 
respect  it  would  seem  to  be  revolutionary  and  contrary  to  the  funda- 
mental principles  on  which  our  Government  heretofore  has  been 
based. 

The  Hepburn  bill  provides  that  these  decisions  shall  be  made  by 
the  Commissioner  of  Corporations  "  with  the  concurrence  of  the  Sec- 
retary of  Commerce  and  Labor,''  but  it  is  obvious  in  advance  that  the 
vast  volume  of  documents  to  be  reviewed  and  the  infinite  number  of 
questions  which  would  arise  under  this  plan,  would  be  beyond  the 
power  of  any  one  person  to  deal  with,  and  that,  therefore,  in  practice 
the  work  would  of  necessity  be  distributed  among  a  number,  probably 
a  vast  number,*  of  clerks  and  other  subordinates  of  the  Commissioner. 
If  so,  it  would  follow  that  each  of  the  latter  would  in  effect  have  the 
power  of  deciding,  as  to  each  case  referred  to  him,  whether  the  busi- 
ness operations  oi  the  parties  concerned  were  reasonable  or  unreason- 
able, and  whether  they  should  be  sanctioned  or  forbidden. 

The  plan  thus  inaicated  is  suggestive  of  a  national  "  bargain 
counter,^'  where  those  desiring  to  conduct  their  business  on  certain 
lines  must  apply  and  negotiate  for  permission,  where  the  decision 
would  be  vested  in  a  minor  governmental  employee,  and  where  oppor- 
tunities and  inducements  for  corrupt  practices  would  be  rampant 
The  change  would  impW  the  substitution  of  a  bureaucracy  for  the 
judiciaiy  as  the  source  of  authority  and  control  and  decision  in  regard 
to  all  ox  the  vast  interests  at  stake. 

In  effect  the  Hepburn  bill  divides  those  whom  it  would  affect  into 
three  classes,  viz: 

^1^  Those  who  register  and  whose  methods  are  approved. 

(2)  Those  who  decline  to  register  and  who,  thereiore,  would  not 
cmne  under  the  provisions  of  tne  act. 

(3)  Those  who  apply  for  registry  by  filing  the  required  informa- 
tion concerning  their  affairs,  but  to  whom  registry  is  refused. 

It  seems  to  me  the  latter  group  would  be  placing  themselves  in  the 
most  precarious  and  unfortunate  position.  In  certain  initial  utter- 
ances and  in  certain  discussions  of  these  matters  the  first  two  divisions 
have  been  likened  to  the  sheep  and  the  goats.  We  are  to  separate 
the  sheep  from  the  goats ;  and  I  will  venture  a  simile  of  a  third  ani- 
mal, and  will  call  him  the  fox,  who  would  be  typical  of  the  third 
group. 

The  sheep,  being  within  the  fold,  are  exactly  where  they  stand 
to-day.  and  liable  to  the  same  penalties,  neither  more  nor  less.  The 
foxes,  nowever,  having  filed  with  the  Department  of  the  Gt>veniment 


HBAHING  OK  H0T7BB  BILL  19745 — TOWKE.  168 

detailed  information  available  to  another  Department  of  the  Grevem- 
ment  (the  Department  of  Justice)  on  which  they  are  liable  to 
prosecution,  are  fair  game  for  the  guardians  of  the  law,  and  could 
not  complain  when  the  latter  engaged  in  the  chase  which  the  law 
makes  it  their  duty  to  pursue. 

Clearly,  the  starting  point  for  any  new  constructiye  legislatioii 
mast  be  the  definition  ol  a  standard  or  rule  for  the  guidance  of  the 
coarts  in  the  interpretation  of  the  law,  whereby  they  may  be  enabled 
to  determine  whetlier  a  specified  contract  or  agreement  in  restraint 
of  trade,  as  shown  by  the  evidence  submitted,  is  lawful  or  unlawful. 
The  Hepburn  bill  does  not  define  or  create  any  such  standard.  It 
merely  transfers  the  adjudication  of  these  questions  from  the  courts 
to  a  Department  bureau,  and  then  lays  down  no  rule  for  the  guid- 
ance of  that  bureau  in  making  its  decisions  on  the  vast  number  of 
questions  which  would  come  before  it  and  which  would  affect  vitally 
every  great  business  interest  of  the  country.  The  bill  shirks  this 
point  and  shifts  upon  the  President  the  lawmaking  function  which 
the  Ck>nstitution  vests  in  the  Congress. 

Instead  of  fixed  and  definite  laws  we  would  have  a  set  of  rules 
made  by  an  individual,  to  wit,  the  President,  subject  to  change  with- 
out notice  by  him  or  by  his  successors,  at  pleasure  and  because  of 
any  passing  sentiment  or  whim.  In  brief,  we  would  have  personal 
government  and  instability  in  place  of  law  and.  order. 

As  an  indication  of  what  appears  to  be  called  for  in  the  way  of  a 
definition  in  relation  to  combinations  to  control  prices  the  following, 
without  pretending  to  be  practicable  or  adequate,  is  offered  as  an 
example : 

Tbat  it  shall  be  lawful  for  two  or  more  persons  or  corporations  to  agree  upon 
the  minimum  price  at  which  either  shall  sell  a  specified  article  within  a  speci- 
fied territory,  provided  that  within  the  territory  to  which  such  agreement  ap- 
plies the  article  so  specified  is  procurable  from  not  less  than  an  equal  number 
of  other  persons  or  corporations  not  parties  to  such  agreement. 

I  do  not  say  that  that  is  practical,  but  it  is  typical  of  what  I  have 
in  mind. 

Mr.  LrrTLEFiELD.  That  comes  pretty  near  Mr.  Bryan's  51  per  cent. 

Mr.  TowNE.  I  do  not  say  that  that  is  practical,  but  it  indicates 
the  type  of  thing  that  is  wanted,  because  such  a  law  would  establish 
a  standard.  If  a  law  like  that  were  upon  the  statute  books  it  would 
then  become  a  question  of  fact  for  the  court  in  each  case  to  deter- 
mine whether  there  was  a  greater  number. 

Mr.  LrrTLEFiELD.  Do  you  mean  the  greater  number  of  men,  or  the 
greater  amount  of  the  product  ? 

Mr.  TowNE.  I  am  not  discussing  it  practically. 

Mr.  LrrTLEFiELD.  Merely  as  an  illustration? 

Mr.  TowNE.  I  have  offered  that  as  an  illustration,  crude  but  typi- 
cal, of  what  I  am  talking  of. 

Mr.  Alexandeb.  Will  you  not  read  that  again? 

Mr.  TowNE.  It  reads: 

That  it  shall  be  lawful  for  two  or  more  persons  or  corporations  to  agree  upon 
the  minimum  price  at  which  either  shall  sell  a  specified  article  within  a  speci- 
fied territory,  provided  that  within  the  territory  to  which  such  agreement  ap- 
plies the  article  so  specified  is  procurable  from  not  less  than  an  equal  number 
of  other  persons  or  corporations  not  parties  to  such  agreement. 

Now,  what  I  seek  to  illustrate  there  is  that  here  is  a  law  which  the 
court  can  understand  and  which  the  parties  interested  can  under- 
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stand  in  adyance,  and  that,  if  a  case  is  brought  into  court,  the 

Question  before  the  court  would  be  on  the  facts  as  to  whether  the 
acts  came  within  or  without  this  definition.  In  other  words,  it 
would  be  a  st^-ndard  applying  to  one  particular  kind  of  action  in  re- 
straint of  interstate  commerce.  If  we  could  have  a  series  of  such 
definitions — ^two,  three,  ten,  or  whatever  number  might  be  needed  to 
cover  the  broad  principles  which  in  the  opinion  of  the  business  men 
of  this  country  represent  things,  which  they  should  be  permitted  to 
do,  which  on  tlie  whole  are  not  prejudicial  to  public  policy  but  on  the 
contrary  are  beneficial — ^then  I  say  that  havmg  such  standards  the 
business  of  the  country  would  adjust  itself  thereto  and  disputed  cases 
would  be  readily  adjudicated  by  the  courts. 

Mr.  LiTTLEFiELD.  Do  you  think  that  they  ought  to  be  allowed  to 
enter  into  that  kind  of  an  agreement  entirely,  irrespective  of  the  ques- 
tion as  to  whether  the  minimum  price  did  or  did  not  furnish  a  fair 
return  on  the  capital  invested  in  the  business? 

Mr.  TowNE.  Mr.  Chairman,  I  have  opinions,  of  course,  on  so  lead- 
ing a  question  as  that,  and  I  submit  that  it  is  precisely  questions  of 
that  kind  which  should  be  studied  and  facts  concerning  them  gath- 
ered as  the  basis  for  constructive  legislation  here. 

Mr.  LiTTLEFiELD.  lu  Other  words,  they  suggest  the  difficulties  in- 
volved in  the  situation  ? 

Mr.  TowNE.  Yes,  sir.  The  opinion  of  the  merchants'  association, 
which  I  represent,  is  that  the  pending  bill  should  not  be  passed,  but 
that  a  bill  is  most  desirable  creating  a  commission,  of  Conffress  or 
otherwise,  which  shall  take  up  these  matters  and  invite  the  business 
men  of  the  country  to  come  here  and  meet  you  here  or  elsewhere  and 
put  into  words  the  standards  on  which  they  can  rely  to  conduct  their 
business. 

I  will  take  only  one  minute  longer,  Mr.  Chairman,  to  have  em- 
bodied in  your  record  these  resolutions  of  the  Merchants'  Association 
of  New  lork.  The  preambles  I  will  not  read,  because  they  prac- 
tically consist  of  what  I  have  stated,  and  I  will,  therefore,  read  only 
the  resolution  itself,  which  is  as  follows: 

Resolved,  That,  in  the  opinion  of  the  board  of  directors  of  the  Merchants' 
Association  of  New  York,  after  careful  consideration  of  the  proposed  amend- 
ments and  the  issues  to  which  they  relate,  it  is  expedient — 

1.  That  the  said  Hepburn-Warner  amendment  should  not  be  enacted  into 
law. 

2.  That  Ck)ngress,  at  this  session,  should  create  a  commission,  authorized 
and  instructed  to  investigate  the  matter  at  issue,  to  collect  evidence  thereon 
from  recognized  representatives  of  labor.  Industry,  commerce,  and  traniHX>rta- 
tion,  at  home  and  abroad,  and  to  embody  their  conclusions  in  a  report,  which 
shall  include  specific  recommendations  concerning  further  legislation*  at  as 
early  a  date  as  may  be  feasible. 

I  thank  you  for  the  opportunity  of  being  heard. 

Mr.  Jenks.  Maj  I  state  that  that  interpretation  of  the  bill  is  not 
a  fair  interpretation,  and  later  on  we  will  attempt  to  show  wherein 
it  is  not  We  thought  we  had  better  simplv  make  a  statement  now 
that  the  interpretation  of  the  bill  by  the  Merchants'  Association  of 
New  York  is  not  a  fair  interpretation. 

Mr.  LiTTLEFiELD.  You  do  not  think  that  is  an  adequate  construc- 
tion of  the  bill  have  you  submitted  ? 

Mr.  Jenks.  No,  sir. 
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Mr.  TowNE.  May  I  say  that  the  Merchants'  Association  of  New 
York  appreciate  most  highljr  the  work  of  the  Civic  Federation,  and 
are  convinced  of  their  sincerity. 

Mr.  LiTTLEFiEU).  I  might  say  with  regard  to  the  collection  of 
evidence  that  there  is  a  lar^  volmne  of  evidence  in  the  reports  of  the 
Industrial  CommissicHi  which  sat  for  some  three  years  looking  into 
these  special  matters,  and  perhaps  accomplished  as  much  as  could  be 
accomplished  by  a  new  commission  in  three  or  four  months.  I  be- 
lieve that  the  Industrial  Commission  made  some  specific  recommenda- 
tions, did  it  not? 

Mr.  Jen  KB.  Yes,  sir. 

Mr.  LiTTLEFiELD.  If  you  have  any  occasion  to  do  so  you  can  put 
those  into  the  record  later  on.  You  are  quite  familiar  with  those,  are 
you  not? 

Mr.  Jenks.  Quite  so. 

STATEMEHT  OF  MR  DANIEL  DAVENFOST,  OF  BBIBGEFOBT, 

coinr. 

Mr.  LiTTi:.£Fi£Lo.  There  are  some  members  here  of  a  Chicago 
Business  Association  who  wanted  to  be  heard  some  tune  to-dav,  and 
I  told  tihem  if  thev  got  around  in  a  couple  of  hours  they  would  be  in 
time.  Tou  and  Mr.  Emery  are  here  and  can  be  heard  at  almost  any 
time,  and  I  suppose  you  would  be  willing  to  give  way  to  these  gen- 
tlemen? 

Mr.  Davenport.  Mr.  Cowan  is  here  ^  representing  the  National 
Cattle  Kaisers'  Association  and  the  farming  interests  of  the  West  in 
opposition  to  the  bill.  He  has  been  here,  he  says,  for  ten  days  await- 
ing an  opportunity  to  be  heard,  but  he  prefers  that  I  go  on  and  state 
some  of  the  law  bearing  on  this  subject,  and  then  I  would  request  that 
he  maj  follow  me.  I  would  be  willing  to  break  into  my  argument 
and  give  him  an  opportunity  whenever  he  desires. 

Mr.  LiTTfLBFiELD.  That  is,  you  are  willing  to  go  on  for  a  time  and 
then  suspend  to  give  him  an  opportunity  to  make  his  statement? 

Mr.  Davenport.  Yes. 

Mr.  LriTLEFiEiiD.  That  is  perfectly  agreeable  to  the  committee. 

Mr.  Davenport.  Mr.  Chairman  and  gentlemen,  the  Sherman  anti- 
trust act  was  enacted  in  1890,  and  inasmuch  as  its  provisions  are  to  be 
affected  by  this  proposed  legislation,  and  inasmuch  as  that  act  is  very 
short,  I  would  like  to  read  it  and  have  it  inserted  in -the  record  at  this 
point.  It  is  to  be  found  in  26  Statutes  at  Large,  page  209,  chapter 
W7.    It  reads  as  follows : 

Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assetnhled: 

Section  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conapiracy,  in  restraint  of  trade  or  commerce  among  the  several  States,  or  with 
foreign  nations,  is  hereby  declared  to  be  Illegal.  Every  person  who  shall  malse 
any  such  contract  or  engage  in  any  such  combination  or  conspiracy  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
ooe  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 

Ssc.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  com- 
bine or  conspire  with  any  other  person  or  persons,  to  monopolize  any  part  of 
tbe  trade  or  commerce  among  the  several  States,  or  with  foreign  nations,  shall 
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be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court 

Sec.  3.  Every  contract,  combination  in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  in  any  Territory  of  the  United  States 
or  of  the  District  of  Ck>lumbia,  or  in  restraint  of  trade  or  commerce  between 
any  such  Territory  and  another,  or  between  any  such  Territory  and  any  State 
or  States,  or  the  District  of  Ck)lumbia,  or  with  foreign  nations,  or  between  the 
District  of  Columbia  and  any  State  or  States  or  foreign  nations,  is  hereby  de- 
clared illegal.  Every  person  who  shall  make  any  such  contract  or  engage  In 
any  such  combination  or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court. 

Sec.  4.  The  several  circuit  courts  of  the  United  States  are  hereby  invested 
with  Jurisdiction  to  prevent  and  restrain  violations  of  this  act;  and  it  shall 
be  the  duty  of  the  several  district  attorneys  of  the  United  States,  in  their  re- 
spective districts,  under  the  direction  of  the  Attorney-General,  to  institute 
proceedings  in  equity  to  prevent  and  restrain  such  violations.  Such  proceed- 
ings may  be  by  way  of  petition  setting  forth  the  case  and  praying  tlmt  such 
violation  shall  be  enjoined  or  otherwise  prohibited.  When  the  parties  com- 
plained shall  have  been  duly  notified  of  such  petition  the  court  shall  proceed, 
as  soon  as  may  be,  to  the  hearing  and  determination  of  the  case;  and  pending 
such  petition  and  before  final  decree  the  court  may  at  any  time  make  such 
temporary  restraining  order  or  prohibition  as  shall  be  deemed  just  in  the 
premises. 

Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which  any  proceeding 
under  section  four  of  this  act  may  be  pending  that  the  ends  of  justice  require 
that  other  parties  shall  be  brought  before  the  court  the  court  may  cause  them 
to  be  summoned,  whether  they  reside  in  the  district  in  which  the  court  is  held 
or  not ;  and  subpoenas  to  that  end  may  be  served  in  any  district  by  the  marshal 
thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any  combination,  or  pur- 
suant to  any  conspiracy  (and  being  the  subject  thereof)  mentioned  in  section  one 
of  this  act,  and  being  in  the  course  of  transi)ortation  from  one  State  to  another, 
or  to  a  foreign  country,  shall  be  forfeited  to  the  United  States;  and  may  be 
seized  and  condemned  by  like  proceedings  as  those  provided  by  law  for  the  for- 
feiture, seizure,  and  condemnation  of  property  imported  Into  the  United  States 
contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  declared  to  be 
unlawful  by  this  act  may  sue  therefor  in  any  circuit  court  of  the  United  States 
in  the  district  in  which  the  defendant  resides  or  is  found,  without  respect  to 
the  amount  in  controversy,  and  shall  recover  threefold,  by  damages  by  him  sus- 
tained, and  the  costs  of  suit  including  a  reasonable  attorney's  fee. 

Sec  8.  That  the  word  "person,"  or  "persons,"  wherever  used  in  this  act 
shall  be  deemed  to  include  corporations  and  associations  existing  under  or 
authorized  by  the  laws  of  either  the  United  States,  the  laws  of  any  of  the  Ter- 
ritories, the  laws  of  any  State,  or  the  laws  of  any  foreign  country. 

Public  No.  190,  approved  July  2,  1890,  first  session  Fifty-first  Congress. 

That  is  the  Sherman  antitrust  act,  to  which  various  amendments 
have  been  proposed,  several  of  which,  as  I  understand  it,  in  addition 
to  the  so-called  Hepburn  bill,  are  before  this  subcommittee. 

Mr.  LiTTLEFiELD.  Thjf  t  is,  there  are  other  bills  in  addition  to  the 
Hepburn  bill  relating  to  the  Sherman  antitrust  act. 

Mr.  Davenport.  Yes;  there  are  several  ways  in  which  the  Sher- 
man antitrust  actj  which  I  have  just  read,  could  be  absolutely 
destroyed  as  a  legislative  enactment.  Of  course  the  first  one  would 
be  by  its  express  repeal. 

The  second  way  would  be  by  writing  into  the  first  section  the  word 
"  unreasonable."  so  that  it  would  read,  "Every  contract,  combination 
in  the  form  oi  trust  or  otherwise,  or  conspiracy,  in  unreasonable 
restraint  of  trade  or  commerce  among  the  several  States  or  with  for- 
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eign  nations,  is  hereby  declared  to  be  illegal/'  Or  the  same  result 
would  be  effected  by  doing  as  is  suggested  in  the  Foraker  bill,  saying 
that  hereafter  the  courts  in  construing  that  section  and  the  corre- 
sponding section  in  the  Dingley  tariflTbill,  to  which  no  reference 
whatever  is  made  in  this  Hepburn  bill,  shall  construe  it  so  as  to  for- 
bid contracts,  etc.,  in  unreasonable  restraint  of  trade;  that  the  pro- 
visions of  the  Sherman  Act  shall  not  be  construed  to  apply  to  any 
contract  or  combination  other  than  those  in  unreasonable  restraint  of 
trade. 

A  third  means  of  destroying  the  act  would  be  the  method  pixh 
p(»ed  in  the  Hepburn  bill. 

A  fourth  way  to  destroy  the  act  would  be  to  so  broaden  its  pro- 
visions as  to  make  it  cover  matters  not  within  the  scope  of  the  power 
of  Congress  in  regard  to  interstate  trade,  this,  imder  principles  that 
are  entirely  famuiar  to  the  committee  and  to  everyone  else  now, 
having  been  illustrated  in  the  recent  decision  under  the  employers 
liability  act,  would  be  fatal  to  it 

And  still  another  way  would  be  to  exclude  from  the  operations  of 
the  Sherman  antitrust  act  certain  associations  and  organizations 
which  would  then  be  permitted  to  do  the  things  which  are  forbidden 
by  the  act  as  to  everyone  else. 

Mr.  LiTTLEFiELD.  Ou  what  ground  does  that  last  proposition  de- 
stroy the  effect  of  the  Sherman  antitrust  act? 

Mr.  Davenport.  I  was  going  to  present  some  authorities.  That,  of 
course,  is  manifest  because  it  violates  the  fifth  amendment  to  the 
Constitution. 

Let  me  rgP^at  what  I  have  said,  so  that  we  may  understand  these 
methods.  'Die  several  ways  by  which  the  Sherman  antitrust  act 
could  be  destroyed  as  a  legislative  enactment  are,  first,  by  its  repeal ; 
second,  by  writing  into  the  first  section  the  word  "  unreasonable,^'  be- 
fore the  words  "  m  restraint  of  trade;"  third,  by  the  changes  in  it 
which  are  proposed  in  the  Hepburn  bill,  so  called ;  fourth,  by  expand- 
ing its  provisions  so  as  to  cover  matters  not  within  the  scope  of  the 
legislative  power  of  Congress,  many  of  the  matters  mentioned  by  Mr. 
Towne  being  of  that  character;  and,  fifth,  by  specifically  excluding 
from  the  operation  of  the  act  certain  combination?  and  certain  asso- 
ciations. 

Mr.  Low.  Does  not  Mr.  Davenport  intend  also  to  include  the 
Foraker  bill? 

Mr.  Davenport.  The  Foraker  bill  is  covered  under  the  second  head. 
Now,  Mr.  Towne  has  struck  the  keynote,  has  laid  his  finger  on  the 
fatal  principle,  you  might  say,  or  on  one  of  the  principal  and  fatal 
defects  in  tne  proposed  Hepburn  bill  and  in  the  Foraker  bill,  so 
called,  which  is  the  attempt  to  separate  combinations  into  those  which 
are  in  reasonable  restraint  of  trade,  and  those  which  are  in  unrea- 
sonable restraint  of  trade,  and  make  the  Sherman  Act  forbid  only  the 
latter. 

The  first  thing  which  strikes  anyone  on  examining  the  Sherman 
antitrust  act  is  that  it  is  a  penal  statute,  and  a  highly  penal  statute. 
It  makes  the  act  done  a  crime. 
Mr.  LiTTLEFiELD.  It  makcs  the  prohibited  acts  crimes. 
Mr.  Davenport.  Yes;  and  it  subjects  the  party  under  the  statute 
to  treble  damages  in  the  event  of  the  party  being  injured  in  his  busi- 
ness or  property  by  anything  forbidden  in  the  act.    It  also  confiscates 
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trust-made  goods  in  transit.  I  say  that  the  insertion  of  the  word 
"  unreasonable  "  there  would  totally,  effectually,  and  forever  destroy 
this  act;  and  fortunately  that  assertion,  which  I  believe  would  be 
acquiesced  in  by  every  lawyer  in  the  country  upon  reflection,  is 
thoroughly  sustained  by  the  decisions  of  the  courts,  especially  the 
courts  of  the  United  States,  both  the  subordinate  courts  and  the  Su- 
preme Court.  Of  course  every  lawyer,  and  for  that  matter  every 
intelligent  layman,  will  recognize  the  fact,  and  Mr.  Towne  has  very 
clearly  brought  it  out  in  his  statement,  that  before  you  can  make  an 
act  either  crmiinal  or  penal,  under  the  glorious  Constitution  under 
which  we  live,  you  must  define  the  law  so  that  a  man  may  know  when 
he  is  guilty,  so  that  the  law  may  be  laid  down  to  the  jury,  so  that  the 
finding  of  the  jury  may  be  upon  the  facts  under  the  law  as  thus  laid 
down,  and  so  that  the  judgment  may  be  pleaded  in  bar  to  any  fur- 
ther prosecution  or  proceemng. 

Mr.  LiTTLEFiELD.  That  is^  you  think  that  the  provisions  cited 
should  be  defined  and  specific  instead  of  indefinite  and  uncertain. 

Mr.  Davenport.  It  is  an  absolute  prerequisite.  Otherwise  a  law 
is  of  no  more  validity  than  so  much  moonshine. 

I  want  to  call  your  attention  to  some  of  the  cases,  and  first,  as 
illustrating  the  general  principle,  I  would  call  your  attention  to  a 
case  found  in  26  Indiana  Appellate  Court  Reports,  page  279.  This 
is  a  case  where  an  act  had  been  passed  by  the  legislature  of  Indiana, 
which  provided  as  follows : 

It  ahaU  be  nnlawful  for  any  person  to  haul  over  any  turnpike  or  gravel  roads 
at  any  time  when  the  same  is  (are)  thawing  through,  or  is  (are),  by  reason  of 
wet  weather,  in  condition  to  be  cut  up  and  injured  by  heavy  hauling,  a  load  on 
a  narrow-tired  wagon  of  more  than  twenty  hundred  pounds,  or  on  a  broad-tired 
wagon  of  more  than  twenty-five  hundred  pounds,  and  any  person  violating  the 
provisions  of  this  act  shall  be  fined  not  less  than  five  dollars  nor  more  than 
fifty  dollars  for  each  load  so  hauled. 

The  court  held  that  this  act  was  of  no  validity  whatever. 

Mr.  LrrTLBFiELO.  What  was  that,  a  criminal  prosecution  ? 

Mr.  Davenport.  A  criminal  prosecution.  This  is  the  case  of  Cook 
V.  The  State.  The  court  held  that  the  act  had  no  validity  because 
there  was  no  standard  by  which  the  court  could  determine  what  the 
width  of  the  tire  was. 

Mr.  LiTTLEFiELD.  That  is,  what  was  a  narrow  tire  or  what  was  a 
wide  tire  ? 

Mr.  Davenport.  Yes;  and  it  was  held  to  be  indispensable  that 
every  law  of  a  criminal  or  penal  character  should  have  such  a  stand- 
ard in  it.  The  common  sense  of  Mr.  Towne  brought  that  out;  and 
I  am  astonished,  myself,  that  the  very  capable  gentleman  who  spent 
so  much  time  in  drafting  this  Hepburn  bill  did  not  discover  this 
trouble  in  it.    The  court  in  this  case  in  its  decision  said : 

There  must  be  some  certain  standard  by  which  to  determine  whether  an  act 
is  a  crime  or  not,  otherwise  cases  in  all  respects  similar  tried  before  differ^it 
juries  might  rightfully  be  decid^ed  differently,  and  a  person  might  prop^ly  be 
convicted  In  one  county  for  hauling  over  a  turnpike  in  that  county,  and  ac- 
quitted in  an  adjoining  county  of  a  charge  of  hauling  the  same  load  on  the 
same  wagon  over  a  turnpike  in  like  condition  in  the  latter  county,  because  of 
the  difference  of  conclusions  of  different  judges  and  juries  based  upon  their 
individual  views  of  what  should  be  the  standard  of  comparison  of  tires,  derived 
from  their  varying  experiences  or  the  opinions  of  witnesses  as  to  what  dif- 
ference of  width  of  tires  would  constitute  oue  wagou  a  narrow-tired  wagon  and 
another  a  broad-tired  wagon. 
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Then  they  go  on  to  illustrate  ijt.  It  so  happens  that  this  identical 
question  has  been  before  the  Federal  courts  ana  has  been  passed  upon. 
Prosecutions  and  proceeding  have  occurred  under  a  law  containing 
such  provisions,  and  have  oeen  thrown  out  of  court,  and  I  wouXS 
first  adl  your  attention  to  the  case  of  the  Chicago  and  Northwestern 
Railway  Company  v.  Dey  et  al.,  to  be  found  in  35  Federal  Reporter, 
beginning  at  page  866.  The  opinion  was  rendered  by  Mr.  Justice 
Brewer. 

Mr.  LiTTLBFiELD.  What  was  the  date  of  that  ? 

Mr.  Davenport.  This  was  July  27, 1888. 

Mr.  LiTTLEFiELD.  Was  that  while  he  was  a  district  or  circuit  judge  t 

Mr.  Davenport.  Circuit  judge. 

Mr.  LiTTLEFiELD.  Before  he  went  on  the  Supreme  Bench? 

Mr.  Davenport.  Yes;  and  he  has  had  occasion  to  consider  it  since. 

Mr.  LiTTLEFiELD.    YcS. 

Mr.  Davenport.  At  pi^e  875,  in  his  opinion,  the  court  says : 

The  next  proposition  of  complainant  is  that  the  law  is  a  penal  one;  that  it  imposes 
eponnous  })enaitie8  without  clearly  defining  the  offenses.  It  will  be  observed  that  sec- 
tion 2  requires  that  all  charges  shall  be  reasonable  and  just.  Section  23  provides  that  if 
any  railroad  company  shall  chaxge  more  than  a  fair  and  reasonable  rate  of  toll,  or  make 
any  un|ust  charge  prohibited  in  section  2,  it  shall  be  deemed  guilty  of  extortion,  and, 
by  section  26,  be  subject  to  criminal  prosecution,  with  a  large  penalty.  Now,  the  con- 
tention of  complainant  is  that  the  substance  of  these  provisions  is  that  if  a  railroad 
company  charges  an  unreasonable  rate  it  shall  be  deemed  a  criminal  and  punished  by 
fine,  and  that  such  a  statute  is  too  indefinite  and  uncertain,  no  man  being  aole  to  tell  in 
advance  what  in  fact  is,  or  what  any  jury  will  find  to  be,  a  reasonable  charge. 

That  is  precisely  the  trouble  that  Mr.  Towne  adverted  to.  The 
court  continues: 

If  this  were  the  construction  to  be  placed  upon  this  act  as  a  whole,  it  would  certainly 
be  obnoxious  to  complainant's  criticism,  for  no  penal  law  can  be  sustained  unless  its 
mandates  are  so  clearly  expressed  that  any  ordinary  person  can  determine  in  advance 
what  he  may  and  what  he  may  not  do  under  it.  In  Dwar.  St. ,  652,  it  is  laid  down ' '  that 
itis  imnoeBible  to  dissent  from  the  doctrine  of  Lord  Coke,  that  acts  of  Parliament  ought 
to  be  plainly  and  clearly,  and  not  cunningly  and  darkly,  penned,  especially  in  legal 
mattere."  See  also  United  States  v.  Sharp  (Fet.  C.  C,  122);  The  Enterprise  (1  Paine, 
34);  Bish.  St.  Cr.,  sec.  41;  Lieb.  Herm.,  156.  In  this  the  author  quotes  the  law  of  the 
Cmnese  penal  code,  which  reads  as  follows: 

"  Whoever  is  guilty  of  improper  conduct,  and  of  such  as  is  contrary  to  the  spirit  of  the 
laws,  thoueh  not  a  breach  of  any  specific  part  of  it,  shall  be  punished  at  least  forty 
Mows;  ana  when  the  impropriety  is  of  a  serious  nature,  with  eignty  blows. " 

'Hiere  is  very  little  difference  oetween  such  a  statute  and  one  which  would  make  it 
a  criminal  offense  to  change  more  than  a  reasonable  rate.  See  another  illustration  in 
Ex  parte  Jackson  (45  Ark.,  158).  On  the  other  hand,  it  is  contended  by  defendants 
that  the  law,  taken  as  a  whole,  makes  the  commissioners'  schedule  the  test,  and  that 
the  State  is  estopped  to  say  that  any  charge  equal  to  or  less  than  that  prescribed  in  the 
Bchedule  was  unreasonable.  With  such  a  construction  there  is  definiteneas  and  cer- 
tainty, and  the  other  pro\'isions  are  a  mere  act  of  favor  to  the  railroad  companies, 
enabling  them  in  case  a  charge  above  the  schedule  rate  is  made  to  show  that  such 
hi^er  charge  was  in  fact  reasonable,  and  therefore  the  party  guilty  of  no  crime. 
(Railroad  Co.  v.  People,  77  111.,  443;  Sorrell  v.  Railroad  Co.,  75  Ga.,  509.)  Another 
proposition  of  complainant  is  that  the  provisions  making  the  schedule  prima  facie 
evidence  in  all  suits  is  an  infringement  of  the  right  to  trial  byjury  guaranteed  by  the 
constitution  of  Iowa,  and  those  provisions  of  the  Iowa  and  Federal  constitutions  to 
the  effect  that  no  person  shall  be  deprived  of  property  without  due  process  of  law; 
the  argument  being  that  in  trials  by  jury  aU  questions  of  fact  are  to  oe  determined 
by  a  jury,  and  should  not  be  prejudged  oy  the  section  of  any  other  board  or  officer; 
^at  the  State  should  be  compelled  to  prove  that  the  charge  was  unreasonable,  and 
oat  compel  the  defendant,  after  this  prima  facie  evidence,  made  by  strangers  to  the 
litigation,  and  not  from  examination  of  the  facts  in  the  particular  case,  had  been 
received,  to  prove  that  the  charge  was  unreasonable.  In  support  of  this  contention 
the  cases  of  Plimpton  v.  Somerset,  33  Vt.,  283;  Francis  v.  Baker,  11  R.  I.,  103;  State 
«.  Beswick,  13  R.  I.,  213,  are  cited. 
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Again,  the  law  of  Arkansas  made  it  a  crime  for  anybody  to  commit 
an  offense  against  ^'good  morals."  A  man  abandoned  nis  wife  and 
children  under  outrageous  circumstances,  and  he  was  proceeded 
against  \mder  that  statute,  and  the  supreme  court  of  Arkansas  said 
that  such  a  law  was  of  no  vaUdity  whatever,  because  it  did  not  define 
according  to  any  standard  wherem  the  offense  against  ''good  morals" 
consisted.  If  I  have  time  I  later  shall  want  to  point  out  to  the  com- 
mittee wherein  such  a  law  as  that  is  not  only  void  for  uncertainty, 
but  is  also  void  under  the  Constitution  of  the  United  States. 

Mr.  Sterling.  Would  that  criticism  not  ajpply  to  the  railroad-rate 
law  which  we  passed  three  years  ago?  I  thmJk  the  same  language  is 
used  in  that. 

Mr.  Davenport.  I  am  about  to  call  your  attention  to  that,  and  I 
am  about  to  call  your  attention  to  other  cases.  In  this  case  conten- 
tion was  made  that  there  was  a  standard  fixed  in  the  law,  and  the 
judge  discussed  that  Question  on  that  subject. 

Mr.  LrrTLEPiELD.  l  ou  mean  the  case  in  which  Judge  Brewer  ren- 
dered the  decision? 

Mr.  Davenport.  In  35  Federal  Reporter? 

Mr.  Littlefield.  Yes. 

Mr.  Jenks.  Will  you  give  me  that  reference  to  the  Arkansas  case 
you  spoke  of  ? 

Mr.  Davenport.  It  is  Ex  parte  Andrew  Jackson  (45  Arkansas 
Eeports).  This  same  proposition  came  up  again  in  the  circuit  court 
of  appeals  before  Brewer,  circuit  justice,  and  Caldwell,  circuit  judge, 
in  1892,  in  the  case  of  Tozer  v.  United  States,  found  in  52  Federal 
Reporter,  page  917.    The  facts  are  thus  stated: 

li  George  K.  Tozer  was  indicted  for  a  violation  of  the  interstate  commerce  act  (section) 
prohibiting  undue  preferences.  The  court  sustained  a  demurrer  to  the  fourtn  count, 
and  the  defendant  was  convicted  under  the  second  and  third  counts.  The  court  sub- 
sequently denied  defendant's  motion  for  a  new  trial  and  in  arrest  of  judgment,  and 
from  the  judgment  of  conviction  the  defendant  brings  error. 

Mr.  Justice  Brewer  deUvered  the  opinion  of  the  court.    He  said: 

But  in  order  to  constitute  a  crime  the  act  must  be  one  which  the  party  is  able  to 
know  in  advance  whether  it  is  criminal  or  not.  The  criminality  of  an  act  can  not 
depend  upon  whether  a  jury  may  think  it  reasonable  or  unreasonable.  There  must 
be  some  definiteness  and  certainty.  In  the  case  of  Chicago  and  Northwestern  Rail- 
way Company  v.  Dev  et  al.  (52  Fed.  Rep.)  I  had  occasion  to  discuss  l^is  matter,  and  I 
quote  therefrom  as  follows. 

The  court  then  quoted  the  part  of  the  Dey  case  which  I  have 
already  read  to  vou,  and  then  continues: 

Applying  that  doctrine  in  this  case,  and  eliminating  the  idea  that  the  through  rate 
is  a  standard  of  comparison  of  the  local  rate,  there  is  nothing  to  justify  a  verdict  of 
guilty  against  the  defendant. 

You  know  the  Southern  States  have  been  Quite  active  in  enacting 
laws  with  regard  to  unreasonable  rates,  and  tnis  matter  came  before 
the  supreme  court  of  the  State  of  Kentucky  in  the  case  of  the  Louis- 
ville and  Nashville  Railroad  Company  v.  Conmionwealth,  to  be  found 
in  99  Kentucky  Reports,  commencing  on  page  133.  Judge  Hazel- 
rigg,  delivering  the  opinion  of  the  court,  said : 

The  indi.ctment  in  this  case  charges  that  the  appellant  "did  unlawfully  charge, 
collect,  and  receive  from  A.  Vancleave  <k  Co.  the  sum  of  141.70  as  toll  or  compensa- 
tion for  the  transportation  of  a  carload  of  coal,  weighing  53,800  pounds,  being  at  the 
ate  of  11.55  per  ton,  from  Pittsburg,  Ky.,  to  Lebanon,  in  Marion  County,  over  the 
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line  of  said  railroad,  a  distance  of miles,  the  said  rate  of  $1.55  per  ton  for  the  said 

transportation  of  said  coal  being  more  than  a  just  and  reasonable  compensation  there- 
for, contrary  to  the  form  of  the  statute,  etc." 

A  conviction  followed,  and  from  the  judgment  on  the  verdict  of  the  jury  for  the  sum 
of  $500  the  company  has  appealed. 

Its  complaints  are  that  tne  statute  prohibiting  extortion  by  railroad  companies,  and 
providing  a  penalty  therefor,  prescribes  no  standard  as  to  what  is  just  ana  reasonable 
tor  the  guidance  of  the  coiporation,  and  altogether  fails  to  define  what  it  may  and 
what  it  may  not  do;  that  it  is,  therefore,  void  for  uncertainty;  that  even  if  the  statute 
is  valid,  the  indictment  states  no  facts  showing  the  appellant  guilty  of  the  offense 
chaxged. 

The  chief  question  to  be  considered  is  the  one  affecting  the  validity  of  the  statute, 
the  provisions  of  which  are  found  in  sections  816  and  819  of  the  Kentucky  Statutes. 
The  first-named  section  reads  as  follows:  "  If  any  railroad  corporat  ^n  shall  charge, 
collect,  or  receive  more  than  a  just  and  reasonable  rate  of  toll  or  compensation  for 
the  truisportation  oi  passengers  or  freight  in  this  State,  or  the  use  of  any  railroad  car 
upon  its  track,  or  upon  any  track  it  has  control  of  or  has  the  right  to  use  in  this 
State,  it  shall  be  guilty  of  extortion." 

Section  819  fixes  the  penalty  for  the  first  offense  at  not  less  than  1500  nor  more 
than  11,000,  and  increases  the  penalty  for  subseauent  infractions  of  the  law.  The 
circuit  court  of  any  county  into  or  tfairough  whicn  the  road  runs,  and  the  Franklin 
circuit  court,  are  given  jurisdiction  of  the  offense,  the  prosecution  to  be  by  indictment 
at  action  in  the  name  of  the  Commonwealth,  upon  information  filed  by  the  board  of 
railroad  conuniasioners. 

That  diis  statute  leaves  uncertain  what  shall  be  deemed  a  ''just  and  reasonable 
rate  of  toll  or  compensation''  can  not  be  denied,  and  Hh&t  different  juries  might  reach 
different  conclusions  on  tJie  same  testimony  as  to  whether  or  not  an  offense  nas  been 
committed  must  also  be  conceded. 

The  criminalitv  of  the  carrier's  act,  therefore,  depends  on  the  jury's  view  of  the 
reasonableness  of  the  rate  charged;  and  this  latter  depends  on  many  uncertain  and 
complicated  elements. 

That  the  corporation  has  fixed  a  rate  which  it  considers  will  bring  it  only  a  fair 
return  for  its  investment  does  not  alter  the  nature  of  the  act.  Under  this  statute  it 
is  still  a  crime,  though  it  can  not  be  known  to  be  such  until  after  an  investigation 
by  a  jury,  and  then  only  in  that  particular  case,  as  another  jury  may  take  a  different 
\aew,  and,  holding  the  rate  reasonable,  find  the  same  act  not  to  constitute  an  offense. 
There  \a  no  standard  whatever  fixed  by  the  statute,  or  attempted  to  be  fixed,  by 
which  the  carrier  may  regulate  its  conduct;  and  it  seems  clear  to  us  to  be  utterly 
repugnant  to  our  system  of  laws  to  punish  a  person  for  an  act  the  criminality  of  which 
depends  not  on  any  standard  erected  by  the  law  which  may  be  known  in  advance, 
but  on  one  erected  by  a  jury.  And  especially  so  as  that  standard  must  be  as  variable 
and  uncertain  as  the  views  of  different  juries  may  suggest,  and  as  to  which  nothing 
can  be  known  until  after  the  commission  of  the  cnme. 

If  the  infliction  of  the  penalties  prescribed  b]^  this  statute  would  not  be  the  taking 
of  the  property  without  aue  process  of  law  and  in  violation  of  both  State  and  Federal 
constitutions,  we  are  not  able  to  comprehend  the  force  of  our  organic  laws. 

In  Louisville  and  Nashville  Railroad  Company  v.  Railroad  Commission  of  Ten- 
nessee (16  Am.  and  Eng.  R.  R.  Cases.  15),  a  statute  very  similar  to  the  one  under 
consideration  was  thus  disposed  of  by  the  learned  judge  (Baxter):  "Penalties  can  not 
be  thus  inflicted  at  the  discretion  of  a  jury.  Before  the  property  of  a  citizen,  natural 
or  corporate,  can  be  thus  confiscated  the  crime  for  which  the  penalty  is  inflicted  must 
be  defined  by  the  lawmaking  power.  The  legislature  can  not  delegate  this  power 
to  a  jury.  If  it  can  declare  it  a  criminal  act  for  a  railroad  corporation  to  take  more 
than  a  'fair  and  just  return'  on  its  investments,  it  must,  in  order  to  the  validity  of 
the  law,  define,  with  reasonable  certainty,  what  would  constitute  such  'fair  and  just 
return.*  the  act  under  review  does  not  do  this,  but  leaves  it  to  the  jury  to  supply 
the  omission.  No  railroad  company  can  possibly  anticipate  what  view  a  jury  may 
take  of  the  matter,  and  hence  can  not  know  in  advance  of  a  verdict  whether  its  charges 
are  lawful  or  unlawful.  One  jury  may  convict  for  a  charge  made  on  a  basis  of  4  per 
cent,  while  another  might  acquit  an  accused  who  had  demanded  and  received  at  the 
rate  of  6  per  cent,  rendering  the  statute,  in  its  practical  working,  as  unequal  and 
unjust  in  its  operation  as  it  is  indefinite  in  its  terms.'' 

The  Supreme  CV)urt  of  the  United  States,  in  Railroad  Commission  cases  (116  U.  S., 
336),  refers  to  this  Tennessee  case  and  substantially  approves  it  by  distinguishing 
the  case  then  before  the  court  from  the  Tennessee  case. 
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This  case  is  also  used  to  report  the  text  in  8  Am.  and  Eng.  £nc}r.  of  L.  P.,  935, 
where  it  said:  '^Although  a  statute  had  been  held  to  be  unconstitutional  which  left 
it  to  the  jury  to  determine  whether  or  not  a  chaxve  was  excessive  and  unreasonable 
in  order  to  ascertain  whether  a  penalty  is  recoverable,  yet  where  the  action  is  merely 
for  recovery  of  the  illegal  excess  over  reasonable  rates  this  is  a  question  which  is  a 
proper  one  for  a  jury.*' 

Mr.  LnTLEFiELD.  That  is  a  civil  proceedijig? 

Mr.  Davenport.  Yes,  on  another  principle  entirely,  absolutely. 
If  I  had  time  I  could  illustrate  the  distinction.  But  to  continue,, 
the  court  goes  on  to  quote  from  Mr.  Justice  Brewer  in  the  case  1 
have  cited  in  35  Federal  Reporter  and  also  in  52  Federal  Reporter, 
and  then  says: 

i^When  we  look  to  the  other  side  of  the  question  we  find  the  contention  of  the  State 
supported  b^nei^er  reason  nor  authority.  No  case  can  be  found,  we  believe,  where 
such  indefinite  legislation  has  been  upheld  by  any  court  where  a  crime  is  sought  to 
be^imputed  to  the  accused. 

A  verjr  similar  case  arose  in  the  same  court,  and  is  to  be  found  in 
46  Southwestern  Reporter,  page  700,  being  the  case  of  the  Common- 
wealth V,  Louisville  and  JSiashville  Railroad  Company.  There  the 
question  was  as  to  a  statute  that  provided  against  a  corporation 
giving  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  persons,  or  locality,  and  tne  court  held  as  follows: 

It  seems  to  us  the  opinion  of  this  court  in  the  case  of  Louis\ille  and  Nashville  Rail- 
road Company  v.  Commonwealth  (35  S.  W.,  129)  is  decisive  of  this:  for  '* undue  or 
unreasonaole  preference  or  advantage  to  an^  particular  person  or  localitv"  la  just 
as  indefinite  and  uncertain  as  the  phrase  "just  and  reasonable  rate  of  toll  or  com- 
pensation/' 

It  SO  happens  that  this  question  came  up  before  the  Supreme  Court 
of  the  Umted  States  in  a  case  from  Kentucky,  and  they  cited  this 
Louisville  and  Nashville  case. 

Mr.  LrrTLEFiELD.  What  was  that,  a  criminal  prosecution? 

Mr.  Davenport.  No;  a  suit  brought  by  the  Commission. 

Mr.  LrrTLEFiELD.  To  enforce  a  penal  provision? 

Mr.  Davenport.  Yes.  In  the  case  of  McChord  v.  The  Louisville 
and  Nashville  Railroad  Company  (183  U.  S.,  498),  having  quoted  from 
this  case  in  Kentucky,  the  court  said  that  the  former  law  under  which 
that  decision  was  rendered  having  been  found  eifective,  it  for  that 
reason  had  been  amended  by  later  acts  which  set  up  the  standard, 
and  that  the  Commissioners  could  determine  the  rate,  and  having  so 
determined,  any  chaige  in  excess  of  that  would  be  punishable,  and 
they  said  that  that  act  provided  in  itself,  as  amended,  a  standard  by 
which  the  question  of  reasonableness  or  unreasonableness  could  be 
determined. 

Mr.  LrrTLEFiELD.  And  on  that  ground  sustained  it? 

Mr.  Davenport.  Yes.  Those  cases,  I  think,  are  sufficient  to  illus- 
trate the  point  and  sustain  the  claim  which  I  make,  that  if  you  wrote 
into  this  statute  the  word  ''unreasonable,''  as  it  is  suggested  by  some 
friends  of  this  legislation  to  do,  or  if  you  amended  the  act,  as  is  sug- 
gested in  the  Foraker  Act,  by  saying  ttiat  it  should  be  construed  here- 
after to  relate  only  to  contracts  and  conspiracies  in  unreasonable 
restraint  of  trade,  or  if  you  do  as  it  is  attempted  in  this  act  to  do, 
make  the  determination  of  guilt  hereafter  and  unlawfulness  hereafter 
to  depend  upon  the  decision  of  the  court  that  it  is  unreasonable,  the 
act  is  a  nullity.  So  I  say  that  the  scheme  that  is  proposed  in  this  act 
in  that  respect  is  as  effectual  an  obliteration  and  destruction  of  the 
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Sherman  antitrust  act  as  if  the  enacting  clause  had  been  repealed.  It 
is  its  necessary  effect;  and  I  beUevC;  as  the  courts  say,  tnat  no  case 
cftQ  be  found  in  the  reports  which  would  support  the  contrary  position. 
Mr.  LiTTLEFiELD.  I  our  proposition  is  that  when  you  import  into 
the  Sherman  antitrust  act  the  element  of  either  reasonableness  or 
unreasonableness,  just  at  that  time  you  destroy  the  whole  law  on 
account  of  the  xmcertainty  created  ? 
Mr.  Davenport.  It  is  destroyed  absolutely. 

Mr.  LrrTLEFiELD.  It  renders  it  absolutely  void  as  a  criminal  enact- 
ment.    You  have  another  proposition  later. 

Mr.  Davenport.  There  is  further  involved  in  this  proposition  the 
idea  that  the  thing  is  contrary  to  the  fifth  amendment  to  the  Consti- 
tution, because  it  deprives  a  person  of  property  without  due  process 
of  law. 
Mr.  Littlefield.  Or  liberty? 

Mr.  Davenport.  Due  process  of  law  means  the  law  of  the  land, 
ihe  general  law  laid  down  by  the  lawmaking  body  to  define  what  a 
man  mav  do  and  what  he  may  not  do;  a  nile  of  action  prescribed 
by  the  supreme  power  in  the  state  commanding  what  is  right  and 
forbidding  what  is  wrong.  That  is  involved  in  the  very  idea  of  due 
process  or  law,  and  this  act  infringes  directly  against  that  provision. 

Mr.  Lfttlefield.  Your  proposition  is  that  imder  due  process  of 
law  the  criminal  offense  must  be  specifically  defined  so  that  a  man 
may  know  in  advance  whether  his  act  is  obnoxious  thereto,  and  if 
it  is  not  so  defined  he  may  be  deprived  of  his  liberty  without  due 
process  of  law. 

Mr.  Davenport.  Yes;  he  may  be  deprived  of  his  liberty  or  his 
property.  Whatever  you  imdertake  to  do  you  must  do  in  accordance 
with  a  prescribed  law,  and  what  that  law  is  must  not  be  subject  to 
the  arbitrary  decision  of  any  person  thereimder. 

Mr.  Stebbins.  You  have  quoted  from  several  decisions  of  Mr. 
Justice  Brewer  on  circuit.  Do  you  remember  what  he  had  to  say  in 
his  decision  in  the  case  of  the  United  States  v.  The  Northern  Securities 
Company  ? 

Mr.  Davenport.  On  that  point  ? 

Mr.  Stebbins.  You  remember  his  interpretation  of  the  statute  on 
the  word  "reasonable?" 

Mr.  Davenport.  That  is  as  remote  from  the  proposition  I  am  dis- 
cussing as  possible.  I  do  not  wish  to  intrude  myself  on  the  commit- 
tee's time  too  much,  and  I  have  collected  the  authorities  for  the 
convenience  of  the  committee,  and  for  all  those  who  may  hereafter 
have  occasion  to  examine  them,  to  see. 

Mr.  Littlefield.  You  reach  the  Northern  Securities  case  a  little 
hirther  along  in  your  argument  ? 

Mr.  Davenport.  Yes. 

Mr.  LrrTLEFiELD.  When  you  reach  that,  if  Mr.  Stebbins  will  renew 
his  incmiry,  you  can  answer  it  then. 

Mr.  Davenport.  Yes. 

Mr.  Low.  Of  course  the  meaning  of  the  Sherman  antitrust  act  as 
it  reads  now,  unamended,  is  very  inexplicit. 

Mr.  Davenport.  What  is  in  restraint  of  trade  within  the  meaning  of 
that  law  the  court  can  now  say,  but  if  you  put  in  there  the  word 
"unreasonable,"  so  that  it  reads  *'in  unreasonable  restraint  of 
trade/'  it  wiU  be  just  like  reenacting  the  Chinese  law  against  whoever 
is  guilty  of  improper  conduct. 
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Mr.  LiTTLEFiELD.  Is  there  any  uncertainty  so  far  as  the  provisions 
of  the  Sherman  antitrust  act  are  concerned;  or  is  it  a  fact  that  there 
may  be  more  or  less  doubt  as  to  whether  or  not  a  certain  state  of  facts 
is  or  is  not  prohibited  by  the  Sherman  antitrust  act?  That  is,  the 
law  as  it  stands  to-day  is  not  specific  and  well  defined? 

Mr.  Davenport.  Aosolutely. 

The  Chairman.  Although  tnere  may  be  some  doubt  as  to  whether 
certain  states  of  fact  are  obnoxious  to  the  law. 

Mr.  Davenport.  Whether  certain  things  are  in  restraint  of  trade. 

Mr.  Littlefield.  Of  course. 

Mr.  Davenport.  The  Supreme  Court  of  the  United  States  has  said 
that  they  must  be  in  direct  restraint  of  trade.  All  these  doubts  that 
have  been  suggested  by  Mr.  Towne  as  to  what  the  Sherman  Act  pro- 
hibits are  substantially  di^elled  by  the  past  decisions  of  the  Supreme 
Court  itself. 

Now,  I  want  to  come  to  a  number  of  cases  which  bear  upon  the 
question  whether  or  not  the  powers  that  are  conferred  upon  this 
gentleman,  the  Commissioner  of  Corporations,  who  is  to  say  whether 
these  things  are  reasonable  or  unreasonable,  conform  to  the  require- 
ments of  tne  Constitution,  which  prohibits  a  person's  property,  life, 
or  liberty  being  taken  without  due  process  of  law;  and  perhaps  it 
would  be  just  as  well  for  me  to  discuss  that  question  broadly,  because 
it  covers  several  aspects  of  these  various  propositions  which  have 
been  made  here  to  amend  this  law. 

Mr.  Littlefield. You  are  just  now  starting  on  a  new  topic,  and  let 
me  inquire  whether  you  would  prefer  now  to  take  a  short  recess  for 
lunch  or  go  on  for  half  an  hour? 

Mr.  Davenport.  I  am  entirely  indifferent  in  the  matter.  I  prefer 
to  give  way  to  Mr.  Cowan. 

The  Chairman.  Very  well;  let  him  proceed  now. 

STATEHE19T  OF  MR.  S.  H.  COWAN,  OF  FORT  WORTH,  TEX. 

Mr.  Cowan.  I  am  here  representing  the  American  National  Live- 
stock Association,  with  headquarters  at  Denver,  and  the  Cattle 
Raisers'  Association  of  Texas,  with  headquarters  at  Fort  Worth, 
for  which  associations  I  am  attorney,  and  also  I  represent  the  Iowa 
Com  Belt  Meat  Producers'  Association  on  this  special  topic,  at  the 
request  of  the  secretary  and  manager  of  that  organization.  I  wish 
to  read  three  telegrams. 

The  first  is  dated  April  9,  1908,  Bakersfield,  Cal.,  addressed  to  me 
at  Washington,  and  reads : 

The  American  National  Livestock  Association  protest  against  the  passage  of  the 
Hepburn  amendments  to  the  antitrust  law.  We  expect  you  to  do  all  you  can  to  oppose 
the  passage  of  these  amendments. 

H.  A.  Jastro. 

Mr.  Jastro  is  the  president  of  the  American  National  livestock 
Association.  The  second  telegram  is  dated  at  San  Antonio,  Tex., 
April  9,  1908,  addressed  to  me  at  Washington,  and  is  as  follows: 

Enter  nrotest  behalf  Cattle  Kaisers'  Association  against  Hepburn  amendments  to 
antitrust  law  allowing  railroads  to  pool  competitive  lines  and  exempting  combinations 
of  other  corporations  on  approval  of  Commissioner  of  Corporations. 

I.  T.  Pbyob, 
Prmdent  Cattle  RaUera*  Association  of  Texas, 
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The  third  telegram  is  dated  at  Des  Moines,  Iowa,  April  9,  and 
addressed  to  me  at  Washington.     It  reads  as  follows: 

Please  protest  vigorously  on  behali  of  Com  Belt  Meat  Producers'  Association  and 
fftrmoB  and  feeders  of  Iowa  against  passage  of  the  Hepburn  amendment  to  the 
antitrust  law. 

H.  C.  Wallace. 

Mr.  Wallace  is  secretary  of  that  organization,  and  is  the  editor  of 
"Wallace's  Farming,"  a  very  extensively  circulated  farmers'  paper 
pablished  at  Des  Moines.  I  sent  to  these  gentlemen  copies  of  this  bill 
as  soon  as  I  got  hold  of  it,  and  asked  their  pleasure  witn  respect  to  it, 
being  here  at  Washington  representing  tnese  associations  in  other 
matters. 

The  principal  objection  to  this  bill  as  it  occurs  to  me,  and  I  am 
satisfiea  as  it  will  equally  occur  to  all  of  the  farmers  and  stock  raisers 
of  aU  that  great  Central  West  and  western  country,  is  the  objection  to 
the  eleventn  section.  I  do  not  mean  by  that  to  say  that  we  would  not 
object  to  the  entire  bill.  We  do  object  most  seriously  to  it.  I  have 
not  the  slightest  idea  that  any  Congress  will  ever  have  the  temerity  to 
enact  any  such  law.  It  would  scarcely  be  expected  that  Congress 
would  attempt  to  legalize  trusts  which  have  been  defined  as  iUegal 
by  almost  every  Sta&  in  the  Union,  which  must  operate  in  the  State 
and  be  subject  to  its  law;  and  for  Confess  to  attempt  to  legalize 
would  be  the  grossest  absurdity,  and  it  is  scarcely  possible  that  the 
gentlemen  who  would  do  it  as  Congressmen  would  last  very  long  in 
their  positions.  They  are  probably  aware  of  that,  and  I  do  not 
think  there  is  the  slightest  danger  of  anybody  in  Congress  under- 
taking seriously  to  enact  this  legislation,  ii  he  comes  from  a  coimtry 
where  the  people  are  distributed  over  the  country  and  produce  the 
wealth  of  the  country  out  of  the  ground^  who  are  subjects,  the  peculiar 
subjects,  of  the  evil  effects  of  combinations. 

llr.  LiTTLEFiELD.  You  refer  now  to  the  pooling  section? 

Mr.  Cowan.  These  last  remarks  had  reference  to  the  entire  bill; 
but  I  stated  that  the  first  and  most  material  matter,  which  strikes  us 
right  full  in  the  face,  is  the  proposition  to  permit  the  combination  of 
all  the  competing  carrying  hues  of  the  country,  for  any  purpose  they 
may  see  fit  to  combine  for,  so  long  as  the  Interstate  Commerce  Com- 
mission does  not  hold  it  to  be  unreasonable  for  them  to  do  so.  I  lay 
down  the  proposition  as  being  one  of  universal  beUef  among  the  people 
who  are  not  tnemselves  in  anywise  connected  with  and  not  subject  to 
the  influence  of  those  who  profit  by  the  great  combinations  of  the 
country,  that  they  are  opposed  to  combinations  in  restraint  of  trade. 
They  will  never  consent  to  those  combinations  which  some  govern- 
mental agency  will  declare  to  be  reasonable.  They  will  never  take 
the  chance.  They  stand  rather  upon  that  principle  announced  by 
Mr,  Cam^e,  where  he  stated  that  m  99  cases  out  of  100  the  object  of 
the  combination  is  to  pillage  the  people,  and  the  great  farming  and 
stock  raising  interests  of  the  United  otates  are  the  people  most  gen- 
erally pillaged.  The  former  secretary  of  the  Cattle  Kaisers'  Associa- 
tion of  Texas,  Capt.  John  T.  Leiter,  now  dead,  had  a  ranch  in  Texas 
and  one  over  the  line  in  old  Mexico,  and  he  had  occasion  to  purchase 
a  lot  of  barbed  wire,  for  which  in  the  United  States  he  paid,  1  think  it 
was,  $4.25  per  hundred.  Over  the  Une  in  Mexico  he  paid  for  the 
same  wire,  carried  100  miles  farther,  $3.25  a  hundred.  It  is  hard  to 
convince  people  in  those  neighborhoods  that  a  combination  which  can 
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do  that  may  be  a  good  thing  in  the  country,  and  they  will  hardly  con- 
sent that  some  agency  of  the  Government  shall  declare  that  as  the 
combination  was  reasonable  they  should  therefore  be  licensed  to  pil- 
lage. I  mention  that  by  way  of  illustration.  In  1887  the  enactment 
of  the  interstate-commerce  act  marked  the  beginning  of  Congres- 
sional recognition  of  the  combinations  of  corporations  having  to  do 
with  the  public,  and  in  that  act  they  provided  that  railroads  should 
not  be  permitted  to  pool. 

The  reason  for  that  was  very  plain,  for  if  railroads  can  themselves 
agree  on  a  combination  of  the  traffic  or  upon  a  combination  of  the 
earnings,  or  if  they  majr  consohdate  with  competing  Unes,  they  at 
once  destroy  all  motives  in  their  agencies  for  a  good  service;  and  you 
take  a  corajnunity  where  there  is  no  competition  between  the  railroads 
to  secure  your  traffic,  and  vou  at  once  relieve  the  agencies  of  that  rail- 
road with  whom  you  deal  from  anj  motive  to  treat  you  like  other  men 
are  supposed  to  be  treated  in  busmess.  And  it  is  an  astonishment  to 
me — perhaps  "to  me''  ought  to  be  stricken  out,  because  it  looks  ego- 
tistic, but  1  hope  it  is  not;  I  want  the  identity  taken  away  from  what- 
ever I  say — it  IS  an  astonishment  to  the  country,  to  see  a  proposition 
contained  in  this  bill  to  permit  railroads  to  combine  absolutely  with- 
out the  slightest  limitation  upon  their  combination,  provided  the 
Interstate  Commerce  Commission  does  not  within  thirty  days  declare 
the  combination  unreasonable.  The  very  fact  of  the  combmation  of 
parallel  and  competing  lines  in  this  country  has  been  considered 
obnoxious  to  the  best  mterests  of  the  public  from  the  earliest  times 
when  they  undertook  to  combine.  So  universal  has  it  been  that  in 
almost  everj''  State  in  the  Union  it  is  prohibited;  and  shaU  Congress 
undertake  to  enact  a  law  now  which  will  make  it  legal,  which  will 
inffict  upon  the  country  the  injuries  which  were  then  foreseen,  just 
because  there  is  a  desire  that  it  be  done,  when  the  reasons  for  prevent- 
ing it  are  tenfold  greater  than  they  were  T^'hen  the  interstate-com- 
merce act  was  enacted?  Article  4529  of  the  Revised  Statutes  of 
Texas,  enacted  in  1887,  the  same  year  as  the  original  interstate-com- 
merce act,  prohibiting  consolidations,  is  as  follows : 

Art.  4529.  Consolidation  prevented. — It  shall  be  unlawful  for  any  railroad  corpora- 
tion or  other  cornoration,  or  the  lessees,  purchasers,  or  managers  of  any  railroad  corpo- 
ration to  consolidate  the  stocks,  property,  works,  or  franchises  of  such  corporation  with, 
or  lease  or  purchase  the  stocks,  property,  works,  or  franchisee  of  any  other  railroad  cor- 
poration owning  or  having  unaer  its  control  or  management  a  competing  or  parallel 
line;  nor  shall  any  officer,  agent,  manager,  lessee,  or  purchaser  of  such  railroad  cor- 
poration act  as  or  become  an  officer,  agent,  manager,  lessee,  or  purchaser  of  any  other 
railroad  corporation  in  leasing  or  ptu-chasing  any  parallel  or  competing  line.  (Acts  of 
1887,  p.  137,  P.  C.  Arts.  419-422.) 

In  substance,  that  is  the  law  of  most  of  the  States.  How  is  it  pos- 
sible for  Congress  to  authorize  the  doing  of  the  very  things  which  the 
statute  of  the  State  which  creates  the  corporation  prohibits,  and 
which  in  our  case  are  prohibited  by  the  constitution  of  our  State?  Of 
course,  I  do  not  know  what  may  have  been  the  intent;  I  assume  that 
it  was  a  good  intent. 

The  eleventh  section  of  the  bill  provides  as  follows : 

Sec.  11.  That  any  common  carrier  under  the  provisions  of  the  said  act  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  or  the  acts  amendatory  thereof 
or  supplemental  thereto,  being  a  party  to  a  contract  or  combination  hereafter  made, 
or  any  oUier  party  to  such  contract  or  combination,  may  file  with  the  Intentaie 
Commerce  Commission  a  copy  thereof,  if  the  same  be  in  writing,  or  if  not  in  writing, 
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a  statement  setting  forth  the  tenns  and  conditions  thereof,  together  with  a  notice 
that  such  filingis  made  for  the  purpose  of  obtaining  the  benefit  of  the  provisions  of 
this  section.  Thereupon  the  Interstate  Commerce  Commission,  of  its  own  motion 
and  without  notice  or  hearing,  or  after  notice  and  hearing,  as  said  Commission  may 
deem  proper,  may  enter  an  order  declaring  that  in  its  judgment  such  contract  or 
combination  is  in  unreasonable  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations. 

Then  it  provides 

If  no  such  order  shall  be  made  within  thirty  days  after  the  filing  of  such  contract 
or  written  statement,  no  prosecution,  suit,  or  proceedilig  by  the  United  States  shall 
lie  under  the  first  six  sections  of  this  act,  for  or  on  account  of  such  contract  or  com- 
bination, unless  the  same  be  in  unreasonable  restraint  of  trade  or  commerce  among 
the  several  States  or  with  foreign  nations. 

Thus  is  repealed  the  antipooling  clause,  without  the  country  know- 
ing anything  about  it.  It  is  not  generally  understood  that  there  is 
any  proposition  here  to  amend  what  is  known  as  the  Hepburn  bill 
by  striking  out  the  antipooling  clause.  What  do  you  suppose  would 
happen  if  someone  introduced  in  Congress  a  bill  that  proposed  to 
repeal  the  antipooling  clause  of  the  interstate  commerce  act?  There 
would  be  such  an  oyerwhelming  protest  that  it  would  be  abandoned. 
This  does  two  things.  It  wul  effect  the  repeal  of  the  antipooling 
clause  because  it  permits  a  combination  and  recognizes  it  as  legal 
and  provides  that  no  prosecution  shall  be  brought  under  this  act 
unless  the  contract  is  in  unreasonable  restraint  of  trade.  Of  course 
the  contract  will  not  be.  And  so  it  is  all  through  this  proposed  act; 
if  the  contract  or  combination  is  itself  reasonable,  the  law  provides 
nothing  with  respect  to  the  acts;  and  if  the  contract  is  reasonable , 
then  whatever  acts  they  perform  are  excepted  out  of  the  law,  pro- 
vided the  contract  is  registered. 

Mr.  LrrTLBFiELD.  But  are  not  the  contracts  and  the  acts  to  be 
considered  together?  The  results  of  the  contracts  would  be  con- 
sidered in  reference  to  the  determination,  whether  the  acts  were 
reasonable  or  unreasonable. 

Mr.  Cowan.  I  assumed  that  it  was  intended  that  if  the  contract 
was  reasonable,  then  the  corporation,  being  other  than  a  railroad 
combination  or  common  carrier,  may  register,  and  receive  absolution 
80  long  as  it  is  re^tered,  and  snail  not  be  prosecuted  for  anything  it 
does  unless  what  it  does  is  unreasonable.     That  was  my  construction. 
But  the  language  is  capable  of  the  construction  that  the  corporation 
should  not  be  prosecuted  in  respect  to  such  contract.     That  is  the 
point  I  desire  to  make.     It  says  "any  action  thereunder.''     '* There- 
under" of  course  refers  to  the  contract  or  combination,  and  I  assumed 
that  the  intention  was  that  the  acts  which  would  be  performed  by 
such  combination  could  only  be  prosecuted  upon  in  case  they  were 
unreasonable.     I  do  not  want  to  trench  upon  Mr.  Davenport's  theory, 
hut  I  have  had  considerable  to  do  with  corporation  law  for  many  years; 
I  was  district  attorney  for  a  long  while,  and  I  thought  I  was  somewhat 
educated  in  criminal  law,  and  I  think  it  is  a  principle  of  universal  appli- 
cation in  this  country  where  the  law  must  be  defined,  where  the  power 
to  legislate  can  not  be  delegated,  that  the  legislative  department  must 
prescribe  the  wrong,  must  define  the  acts  which  constitute  the  wrong, 
*nd  in  case  of  its  failure  to  do  so  no  man  can  be  prosecuted   for  it. 
The  right  to  fibs  the  rule  of  conduct  can  not  be  committed  to  the  jury 
nor  to  the  court,  because  that  would  invade  that  fundamental  prin- 
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ciple  of  government  that  we  must  keep  separate  the  legislative,  the 
judicial,  and  the  executive  departments.  I  undertake  to  say  that  if 
only  prosecutions  against  unreasonable  combinations  or  only  prosecu- 
tions against  unreasonable  rates,  in  excess,  of  public-service  coipora- 
tions  can  be  had,  then  that  is  equivalent  to  no  prosecution,  and  being 
so,  that  the  enactment  of  this  bill  in  effect  repeals  the  Sherman  anti- 
trust act  by  the  indulgence,  as  I  may  use  that  term,  that  it  gives. 

Mr.  LiTTLEFiELD.  By^the  creation  of  the  condition  that  makes  it 
impossible  to  effectively'enforce  it;  is  that  what  you  mean? 

ilr.  Cowan.  Yes;  the  indulgence  that  it  gives  to  those  who  register. 
It  effectually  repeals  it  as  to  them  and  leaves  it  in  full  force  as  to  all 
those  who  are  not  registered,  and  the  registration  depends  upon  the 
sole  judgment  of  one  man  as  to  whether  it  is  reasonable  or  not.  The 
absurdity  could  not  be  more  fully  argued  than  b}^  the  mere  statement 
of  the  proposition. 

Mr.  LiTTLEFiELD.  The  proposition  now  is  to  transfer  the  authority 
from  the  Bureau  of  Corporations  to  the  Interstate  Commerce  Com- 
mission, which  is  a  semijudicial  body. 

Mr.  Low.  Anybody  can  register  that  wants  to;  and  of  course  the 
Interstate  Commerce  Commission  ^^411  pass  upon  the  reasonableness 
or  unreasonableness  of  the  contract. 

Mr.  LiTTLEFiELD.  Ycs;  and  he  can  have  it  registered  if  the  contract 
or  combination  does  not  appear  to  be  unreasonable. 

Mr.  Cowan.  If  he  can  get  it  registered  he  can  not  be  prosecuted, 
but  if  he  does  not  get  it  registered  he  can  be  prosecuted. 

Mr.  Sterling.  If  he  does  get  it  registered  ne  can  be  prosecuted. 

Mr.  Cowan.  He  can  be  prosecuted  under  an  indictment  which 
can  be  held  to  be  insufficient  because  the  law  would  be  held  to  be 
insufficient,  as  Mr.  Davenport  has  stated.  I  do  not  care  to  trench 
upon  Mr.  Davenport's  theory. 

Mr.  LiTTLEFiELD.  That  does  not  go  to  the  point  whether  the  deci- 
sion of  the  Commissioner  of  Corporations  or  of  the  Interstate  Com- 
merce Commission  is  conclusive  on  the  question  whether  the  sug- 
gested combination  or  contract  is  reasonable. 

Mr.  GowAN.  No,  sir.  Referring  again  to  the  eleventh  section, 
apprehending,  as  I  have  stated  that  this  bill  is  not  going  to  be,  passed, 
tnat  there  is  no  probability  whatever  of  its  being  seriously  considered 
in  Congress,  I  do  not  care  to  take  the  time  of  this  committee  in  going 
into  a  detailed  discussion  of  this  matter  with  respect  to  the  combi- 
nation of  carriers,  except  to  here  enter  the  protests  of  those  whom  I 
represent,  and  I  guarantee  that  it  will  be  universal. 

yli.  LiTTLEFiELD.  You  Can  state  as  fully  as  you  like  the  reasons 
therefor.     All  those  things  will  be  illuminative  to  the  committee. 

Mr.  Cowan.  When  the  Interstate  Commerce  Commission  recom- 
mended to  Congress  the  enactment  of  some  modification  for  the 
repeal  of  the  antipooling  clause  of  the  interstate-commerce  act,  it 
did  it  for  the  reason  that  in  certain  instances  rate  wars  were  seriously 
injuring  certain  raihoads,  upsetting  the  business  of  the  countrj- 
rebates  were  as  common  as  postage  stamps,  and  if  the  antipooling 
clause  were  repealed  and  the  railroads  were  permitted  under  some 
sort  of  arrangement  to  pool,  the  motive  for  rebates  and  the  rate  wars, 
midnight  tariffs,  and  such  things,  would  be  dispensed  with;  and  that 
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was  the  reason  the  Interstate  Commerce  Commission  advocated  the 
repeal  of  the  antipoolin^  clause.  That  reason  has  been  taken  away 
by  reason  of  the  fact  that  rebates  have  been  effectually  prevented 
by  the  new  law  that  has  been  passed.  The  regulation  and  the  fixing 
or  the  rates  thus  has  been  maae  permanent,  and  rate  wars  have  been 
entirely  destroyed — they  are  gone.  Now,  for  what  reason  it  may  be 
expected  that  railroads  may  be  combined,  except  for  the  purpose  of 
prescribing  rates  in  common  territory,  I  can  not  understand.  I 
assume  that  that  was  the  object  of  this  section,  because  the  railroads 
have  not  been  asking  for  any  pooling  proposition.  They  have  not 
been  asking  for  the  privilege  of  agreeing  upon  these  rates,  because 
they  have  been  in  open  violation  of  the  law,  doing  it  since  the  decision 
of  the  Supreme  Court  of  the  United  States  that  it  was  unlawful, 
without  a  single  prosecution ;  and  yet  the  matter  has  been  laid  before 
the  Department  of  Justice  time  and  again  and  the  Interstate  Com- 
merce Commission  has  repeatedly  held  that  it  was  unlawful,  and  the 
Federal  courts  have  held  that  it  was  unlawful ;  yet  there  has  been  no 
prosecution:  so  that  the  railroads  are  not  confronted  with  a  proposi- 
tion where  they  are  demanding  any  right  to  combine. 

Mr.  LrTTLEFiBLD.  Your  proposition  is  that  the  Interstate  Com- 
merce Conmfiission  now  has  itself  the  power  to  fix  rates  ? 

Mr.  Cowan.  Absolutely. 

Mr.  LnTLEFiELD.  And  there  is  no  reason  why  they  should  be 
authorized  to  fix  them  from  a  pooling  proposition  ? 

Mr.  Cowan.  None  at  all. 

Mr.  LiTTLEFiELD.  luasmuch  as  they  can  control  the  whole  situa- 
tion through  the  law  now  in  effect? 

Mr.  Cowan.  Yes.  Now,  what  have  we  left?  These  gentlemen 
are  probably  men  of  the  best  intentions.  If  you  will  go  with  me  to 
the  great  plains  of  the  West  and  the  great  farming  districts  and  see 
how  completely  the  business  of  the  country  depends  upon  the  trans- 

Eortation  and  how  much  can  be  done  to  a  community  or  to  a  man 
y  failiire  to  give  him  a  reasonable  service,  you  will  see  the  absolute 
necessity  of  keeping  up  competition  in  service  as  the  only  competition 
we  have  left.  The  making  of  railroad  rates  by  law,  or  the  making  of 
railroad  rates  through  the  medium  of  a  commission,  and  the  publica- 
tion of  those  rates  m  advance  means  that  there  can  be  no  competi- 
tion, because  when  one  road  to  a  common  point  publishes  its  rates 
the  other  knows  it  and  publishes  a  like  rate.  There  is  no  motive  for 
the  one  to  reduce  unless  there  is  some  local  condition  calling  for  it 
or  unless  it  becomes  necessary  in  order  to  induce  the  traffic  to  move ; 
and  there  being  no  motive,  the  reduction  is  not  generally  made.  But 
if  it  is  made,  the  other  road  can  meet  it.  So  the  result  is  that  there  are 
no  rate  wars,  because  the  publicity  of  the  rates  prevents  them.  Then 
the  Commission  prohibits  the  advancing  of  rates,  or  may  do  so ;  that 
is  to  say,  thev  may  revoke  a  rate  after  it  has  been  advanced.  It  is 
now  proposed  to  enact  a  law,  and  it  ought  to  be  enacted,  to  give  the 
Commission  discretion  to  prevent  an  advance  taking  effect  where  it 
has  been  agreed  upon,  at  least,  so  that  the  agreement  of  the  parties 
is  actually  put  into  operation,  although  in  violation  of  the  law.  The 
pubhcation  of  the  rates  as  prescribed  by  law,  the  power  of  the  Com- 
mission to  prescribe  the  rates  as  required  by  law,  effectually  destroys 
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all  rate  wars  and  all  injuries  by  one  railroad  to  another  by  unreason- 
able reduction  of  rates.  And  that  was  the  only  reason  that  has  ever 
been  urged  for  a  repeal  of  the  antipooling  clause  of  the  interstate- 
commerce  act. 

Mr.  Low.  May  I  ask  Judee  Cowan  a  question,  Mr.  Chairman  ? 

Mr.  LiTTLEPiELD.  Certainly. 

Mr.  Low.  I  quite  imderstand  the  point  that  he  is  making,  and  I 
woulJ  like  to  ask,  first,  what  injury  ne  apprehends  from  giving  rail- 
roads this  opportunity  to  combine,  in  view  of  the  fact  that  the  Inter- 
state Commerce  Commission  does  fix  the  rates?  It  has  been  the 
opinion  of  some,  at  any  rate,  that  this  great  consolidation  of  railroads 
has  been  brought  about,  perhaps  to  the  injury  of  the  country  and  the 
locaUties,  by  the  very  requirements  that  prevent  trade  agreements 
and  other  agreements  of  that  kind,  and  it  is  that  thought  that  has 
suggested  this  clause  rather  than  any  other.  Do  you  think  that  the 
law  as  it  stands  has  not  worked  toward  the  immense  consolidation 
of  railroads  everywhere,  and  that  if  the  law  is  left  unchanged  it  wiU 
remain  unchanged  and  will  continue?  Perhaps  it  is  impossible,  but 
our  feeling  was  that  the  power  of  the  Interstate  Commerce  Commis- 
sion to  fix  rates  had  so  modified  the  condition  that  possibly  the  public 
interests  would  be  conserved  by  allowing  that  new  right  to  the  Inter- 
state Commerce  Commission. 

Mr.  LiTTLEFiELD.  Your  Question  is,  what  harm  would  be  done  by 
enacting  this  section  into  taw  under  the  conditions  you  have  sug- 
gested? 

Mr.  Low.  Yes,  sir;  under  the  conditions;  and  would  it  not  tend  to 
prevent  the  very  process  ? 

Mr.  LiTTLEFiEiJD.  And  would  it  not  stop  the  consolidation  of  lines 
and  keep  them  independent  entities  under  the  conditions  you  suggest? 

Mr.  Low.  Yes;  and  under  the  control  of  the  Interstate  Commerce 
Commission,  instead  of  being  consolidated  into  one  great  combination 
where  they  do  pretty  much  what  they  like. 

Mr.  LiTTLEFiELD.  That  is,  you  thinK  that  section  would  tend  to  do 
that? 

Mr.  Low.  That  was  the  thought. 

Mr.  LiTTLEFiELD.  And  inasmuch  as  the  Commission  now  has  the 
control  over  the  rates,  what  harm  will  the  enactment  of  this  section 
do  ?     Do  I  get  your  statement  right  ? 

Mr.  Low.  Yes.  , 

Mr.  Cowan.  That  is  what  I  was  attempting  to  point  out,  that  this 
section  authorizes  railroads  to  combine  and  pool  their  earnings.  I 
will  show  you  the  harm  it  wiU  do.  Take  an  isolated  case.  I  think 
we  have  six  main  lines  of  railroad  from  St.  Louis  to  Fort  Worth.  The 
distance  is  a  Uttle  over  700  miles,  and  there  is  an  immense  traffic  car- 
ried between  those  places.  Those  lines  of  railroad  are  not  consoli- 
dated as  the  Rock  Island  or  the  Frisco  systems  are  consoHdated,  or 
the  Missouri,  Kansas  and  Texas  and  Gould  lines  and  the  connections 
that  are  made  with  the  Santa  Fe  lines.  Every  line  is  trying  to  get 
trade.  They  have  their  commercial  agents  in  our  towns;  they  have 
their  commercial  agents  at  St.  Louis.  Every  man  is  undertaking  to 
give  the  best  service  that  he  can,  as  a  means  of  inducing  trade  to  go  to 
his  road.  That  gives  the  public  the  assurance  of  good  service;  at 
least  it  gives  them  the  assurance  of  better  service  than  they  would 
have  if  that  motive  did  not  exist. 
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Mr.  LiTTLEFiELD.  That  is,  they  get  more  rapid  dispatch? 

Mr.  Cowan.  Yes;  and  good  service  is  inseparable  from  the  rate, 
because  that  is  what  the  rate  pays  for,  the  service.  I  beUeve  these 
gentlemen  are  easily  convinced,  when  the  right  view  is  taken  of  it.  I 
received  a  letter  the  other  day  from  Colonel  Pryor,  president  of  the 
Texas  Cattle  Raisers'  Association,  asking  me  to  apply  to  the  Interstate 
Commerce  Commission  to  see  if  we  could  get  put  in  joint  through 
rates  by  way  of  another  line  to  St.' Louis,  because  the  Gould  lines  had 
recently  estabUshed  a  fast  line  stock  service  to  deUver  at  St.  Louis 
with  one  unloading  to  feed.  That  means  a  dollar  a  head  to  the 
animals,  and  sometimes  more.  The  railroads  would  not  undertake 
to  do  that  where  thev  pooled  their  earnings.  The  service  woiild  not 
have  been  put  in.  They  did  not  have  to  do  it;  they  did  it  to  induce 
the  traffic  to  go  over  their  line. 

That  would  be  the  case  with  respect  to  handling  fruits  and  melons 
and  all  sorts  of  products  where  it  is  necessarv  to  give  a  reasonably 
prompt  service.  Permit  all  of  the  railroads  between  competing 
points  to  consoUdate  by  pooling  their  earnings  or  anvthing  of  the 
sort  and  you  would  destroy  the  motive  for  giving  tliis  improved 
service,  ho  far  as  the  mere  matter  of  rates  is  concerned,  the  Presi- 
dent reconmiended  a  very  sensible  amendment  to  the  interstate-com- 
merce act,  or  to  the  antitrust  act,  namely,  to  permit  the  forming  of 
traffic  associations  for  the  purpose  of  agreeing  upon  and  pubUsmng 
rates,  inasmuch  as  the  power  is  in  the  commission  to  regulate  the 
rates,  subject,  however,  to  approval  of  those  rates  by  the  Interstate 
Commerce  Commission  before  they  become  eflFective.  Such  a  law  as 
that  the  railroads  are  not  asking  for  and  they  do  not  want,  as  I  said, 
because  they  are  performing  business  now  exactly  as  they  would  be 
then,  although  it  is  in  violation  of  law.  So  long  as  a  man  can  do  a  thing, 
and  he  is  certainly  not  going  to  be  prosecuted  for  it,  it  does  not  matter 
much  to  him  whether  it  is  against  the  law  or  not.  That  sort  of  an 
amendment  to  the  act  would  be  reasonable  and  sensible  and  would 
do  no  harm;  but  an  amendment  which  would  give  the  railroad  the 
right  to  combine  parallel  and  competing  lines  would  destroy;  the  only 
comf>etition  that  we  have  left;  would  be  absolutely  destructive  of  the 
best  interest.^  of  the  people  who  must  patronize  those  railroads  and 
to  every  growing  commimity.  With  respect  to  some  other  pro- 
visions of  the  act  there  are  a  lew  questions  1  wish  to  propound  to  the 
proponents  of  the  measure.  First,  suppose  there  was  no  national 
antitrust  act,  would  that  fact  affect  the  validity  of  the  State  statutes, 
and  is  this  bill  so  intended? 

Second,  where  State  statutes  or  constitutions  prohibit  combina- 
tions of  railroads,  can  Congress  annul  them  by  authorizing  such  com- 
binations ?    Is  the  bill  so  mtended  ? 

If  the  Congress  can  not  affect  the  power  of  the  State  to  prohibit 
corporations  from  doing  business  within  the  States  and  railroads 
combining,  what  is  it  that  the  bill  reaches?  If  it  is  unlawful  in  a 
State  to  combine  or  to  conspire  in  restraint  of  trade,  can  Congress 
make  it  lawful  by  any  agency;  and  if  not,  to  what  extent  can  it  do  so ? 

If  Mr.  Carnegie  is  correct  that  99  per  cent  of  the  combinations  are 
for  the  purpose  of  depriving  the  public  of  competition,  is  it  not  unwise 
to  take  chances  on  permitting  these  combinations  just  because  1  per 
cent  may  be  somewhat  handicapped  by  the  present  law? 
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I  believe  it  is  the  universal  intention  and  opinion  of  the  people  I 
represent  that  the  competition  ought  to  be  left  free.  They  nave 
suffered  much  because  it  has  not  been.  We  are  an  unorganized 
element  of  the  community.  We  do  not  organize;  we  are  too  far 
apart.  We  can  organize  for  some  general  purposes,  but  when  it 
comes  to  organizing  for  the  purpose  of  pooling  our  products  and 
fixing  a  price  on  our  products  and  undettaking  to  handle  them  in 
common,  it  is  an  impossibility.  *  The  varying  circumstances  and 
situations  of  stock  raisers  and  farmers  renders  it  an  impossibility, 
and  that  is  well  illustrated  by  the  attempt  on  the  part  of  some  of  the 
farmers  of  Texas,  and  possibly  some  parts  of  Arkansas,  to  create 
a  central  agency  for  the  purpose  of  disposing  of  their  cotton  and 
holding  it  for  the  purpose  of  getting  prices.  What  happened  to 
them?  The  cotton  mills  can  easily  get  together  and  tne  cotton 
dealers  who  are  at  a  particular  place  begin  to  pay  less  for  the  cotton. 
I  do  not  know  why  it  was,  but  they  did,  and  the  farmers  very  foolishly 
attempted  to  organize  what  in  popular  parlance  would  be  called  a 
trust  to  hold  their  cotton  for  15  cents  when  it  was  selling  at  12  cents, 
and  the  result  is  that  it  is  down  to  9  cents.  They  have  all  got  a  lot 
of  their  cotton  left.  As  I  say,  we  are  an  imorganized  element  of 
society,  and  it  is  that  element  of  society  which  is  most  preyed  upjon. 
The  others  are  preyed  upon  while  they  are  doing  some  of  the  preying. 
It  is  true,  that  if  by  combinations  prices  are  raised,  if  the  cost  of 
living  is  increased  m  every  department,  that  reflects  alike  upon 
every  individual.  But  those  who  do  the  preying,  those  who  belong 
to  the  combinations,  those  who  can  fix  prices,  they  get  a  part  of  the 
take-off  to  make  up  for  that,  whereas  the  unorganized  element  of 
society  does  not  get  it.  If  99  per  cent,  as  Mr.  Carnegie  says,  of  the 
combination  in  the  country  is  for  the  purpose  of  stimulating  returns, 
raising  prices,  and  preventing  competition,  it  seems  to  me  that  that 
at  once  calls  for  law  to  regulate  it  by  prohibiting  the  doing  of  the 
unlawful  thing.     I  admit  that  if  you  could  de&ie  by  law  what  is  a 

food  combination  and  what  is  a  bad  one,  it  would  be  wise  to  do  it; 
ut  you  might  as  well  undertake  to  define  who  is  a  good  man  and 
who  is  a  bad  man,  because  you  can  not  do  it.  You  judge  men  by 
their  fruits,  and  that  is  what  you  must  do  with  corporations.  Take 
men  who  manufacture  coffins.  It  is  said  that  they  have  fixed  a  very 
high  profit  on  coffins. 

Mr.  LiTTLEFiELD.  When  you  speak  of  a  corporation,  is  it  an  accurate 
use  of  legal  language  to  use  corporation ''  as  synonymous  with 
''combination?'* 

Mr.  Cowan.  I  have  reference  to  combinations  of  corporations. 

Mr.  LiTTLEFiELD.  That  is  a  different  thing. 

Mr.  Cowan.  I  thank  you  for  correcting  me,  Mr.  Chairman.  I  do 
not  mean  by  ''combination,"  a  corporation.  It  does  not  mean  that 
at  all. 

Mr.  LiTTLEFiELD.  You  mean  a  combination  either  of  individuals  or 
corporations? 

Mr.  Cowan.  Yes;  but  it  is  usually  a  combination  of  corporations, 
and  that  is  why  I  am  using  that  expression.  It  is  difficult  to  pick  out 
what  would  be  a  reasonaole  combination,  unless  you  could  pick  out 
what  that  combination  is  going  to  do  that  will  affect  the  public,  and  if 
we  could  know  whether  the  combination  is  going  to  do  something  that 
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will  seriously  aflFect  the  public,  we  would  know  whether  to  prevent  it 
or  not;  so  that  if  we  attempt  to  say  in  the  law  that  all  combination 
that  is  for  the  pubUc  good  or  that  is  not  inimical  to  good  morals  shaU 
1)6  permitted  to  exist,  and  not  be  prosecuted  under  this  law,  all  com- 
binations will  write  contracts  that  contain  that  stipulation.  Now, 
let  us  suppose,  and  I  want  to  illustrate  it  so  that  it  will  be  understood, 
that  we  take  a  combination  of  20  furniture  manufacturers  making 
chairs.  1^.  Towne  used  chairs  as  an  illustration  this  morning.  I 
should  say  that  so  long  as  they  do  not  obtain  an  unreasonable  profit 
by  reason  of  the  combination,  the  pubUc  is  not  hurt,  provided  they  do 
not  make  use  of  their  combination  to  put  some  other  man  out  of  busi- 
ness. We  will  say  that  there  is  a  combination  of  corporations  or 
individuals  engaged  in  manufacturing  coffins,  and  another  one  manu- 
facturing school  furniture,  and  another  one  printing  and  selling  school 
books;  how  are  you  ^oiujg  to  determine  by  law  whether  or  not  the 
existence  of  the  combmation  is  inimical  to  the  public  good  ?  You  can 
determine  that  by  finding  out  what  it  does.  You  have  got  to  track 
it  like  you  track  an  animal  in  the  snow,  to  find  out  what  he  does. 

To  know  whether  or  not  an  animal  is  killing  chickens,  you  have  to 
track  him  and  see.  If  an  animal  is  getting  into  the  henhouse  and 
killing  chickens,  you  do  not  want  him  to  get  out  and  run  at  large 
until  Tou  are  certain  that  he  does  not  do  it.  If  you  have  a  dog  that 
kills  sheep,  you  do  not  want  to  let  him  run  out,  and  it  is  best  to  restrain 
him  until  you  are  certain  that  he  does  not. 

Now,  take  the  chairs.  We  find  that  the  price  of  chairs  has  been 
advanced  last  year  and  year  before  and  year  before  that  by  the  men 
who  had  the  chairs  to  sell,  and  not  by  the  men  who  buy  or  use  the 
chairs.  The  purpose  of  the  combination  was  to  utilize  the  facilities 
of  manufacturing  in  large  quantities,  to  concentrate  their  interests 
so  that  they  could  produce  them  cheaper,  and  we  find  the  price  of 
chairs  in  fact  advanced.     *'Well,''  he  says,  ''that  is  all  right;  the 

f)rice  of  living  has  advanced,  hasn*t  it?''  ''Yes."  "The  price  of 
abor  has  advanced,  hasn't  it?''  "Yes."  "Then,  why  do  you 
object  to  the  advance  in  the  price  of  chairs?"  "Well,  I  don't  want 
to  pay  so  much  for  the  chairs."  "You  want  us  to  make  a  profit, 
do  you  not?"  "Yes;  we  want  you  to  make  a  profit."  "Well,  we 
had*  to  advance  the  price  of  the  chairs  in  order  that  we  might  make 
a  profit." 

ouppose  this  bill  is  in  effect  and  we  then  come  to  the  Department 
of  Oommerce  and  Labor  and  say,  "This  chair  manufacturer  is  now 
violating  the  law;  he  is  charging  an  unreasonable  profit,  an  unrea- 
sonable price,  for  his  chairs,  and,  to  use  the  farmers'  expression,  we 
want  to  put  the  law  to  him."  The  Department  of  Commerce  and 
Labor  says  "The  contract  is  here  on  file  and  it  is  reasonable,  and 
they  only  charge  a  reasonable  profit'.'  "How  do  you  know  they  are 
charging  only  a  reasonable  profit?"     "We  do  not." 

**Then  we  will  prosecute  him  and  find  out."  You  take  the  case 
then  before  a  jury,  and  the  court  instructs  the  jury  that  the  chair 
manufacturers,  having  filed  their  contract  with  the  Department  of 
Commerce  ana  Labor,  they  are  therefore  not  liable  unless  the  jury 
find  that  it  is  in  unreasonable  restraint  of  trade.  Thus  it  is  turned 
over  to  the  jury  in  each  case  to  determine  whether  or  not  the  chair 
manufacturers  have  violated   the  law.     We  are   trying  this  chair 
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manufacturer  over  in  Grand  Rapids,  where  the  chair  manufacturer 
lives,  and  the  jury  probably  is  composed  of  men  who  have  been 
working  in  the  factory,  or  who  live  tnere  and  are  interested  in  the 
concern  and  are  getting  some  of  the  take-off,  and  they  say,  ''No,  it  is 
not  unreasonable  at  all/'  Then  we  go  down  into  some  county  of 
Indiana  or  Illinois,  and  we  indict  them  there  and  try  them,  and  the 
jury  fibads  they  are  guilty  of  violating  the  law.  Now,  what  is  the  law 
m  such  a  case  ?  That  brings  into  application  Mr.  Davenport's  theory 
which,  I  undertake  to  say,  is  absolutely  correct. 

Mr.  Marburg.  Is  Judge  Cowan  aware  of  lines  18  and  19,  on  page  3 
of  this  bill,  where  it  says  that  the  President  shall  prescribe  'urnat 
information  thereafter  shall  be  furnished  by  such  corporations  and 
associations  so  registered,  and  he  may  prescribe  the  manner  of  regis- 
tration and  of  cancellation  of  registration?"  That  is  to  say,  after 
his  contract  has  been  passed  upon,  from  time  to  time,  the  President 
may  demand  further  mformation,  and  if  the  practices  of  the  cor- 
poration are  irregular  he  may  prescribe  means  for  its  cancellation. 

Mr.  LiTTLEFiELD.  What  is  tne  inquirj^? 

Mr.  Cowan.  What  is  the  question? 

Mr.  Marbltig.  My  question  is,  when  Judge  Cowan  made  the 
statement  that  the  corporation  whose  contract  has  been  accepted  b 
then  recognized  as  legal,  whether  he  was  aware  that  further  informa- 
tion can  be  obtained  from  that  corporation  from  time  to  time? 

Mr.  Cowan.  Yes;  I  am  taking  the  case  now  supposing  that  the 
individual  is  registered,  and  that  he  wants  registration  for  his  pro- 
tection; what  would  happen?  As  he  has  registered,*he  could  not  be 
successfully  prosecuted  oecause  of  the  uncertainty  of  the  law,  and  I 
was  bringing  that  concrete  example  up  to  the  point  of  seeing  what  a 
man  would  undertake  to  do  who  wanted  to  be  relieved  from  what 
started  out  to  be  a  good  combination.  You  would  soon  reach  the  price. 
When  you  come  to  determine  whether  a  combination  is  in  unreason- 
able restraint  of  trade,  you  can  not  determine  it  by  the  mere  public 
opinion,  by  the  opinion  of  the  community,  by  the  mere  opinion  of  the 
jury;  you  must  get  down  to  some  point  at  which  it  unreasonably 
restrains  trade,  and  you  soon  reach  the  point  of  profit  or  the  price. 

Mr.  LiTTLEFiELD.  Is  there  anything  in  it  but  the  profit  and  the 
price? 

Mr.  Cowan.  In  tliis  act? 

Mr.  LiTTLEFiELD.  Is  uot  that  all  there  is  to  it,  the  reasonable  price, 
the  profit? 

Mr.  Cowan.  That  is  all  there  is  to  it. 

Mr.  LiTTLEFiELD.  What  is  the  object  of  all  the  legislation,  if  it  is 
not  to  protect  the  public  against  the  exaction  of  an  unreasonable 
price? 

Mr.  Cowan.  A  reasonable  profit,  a  reasonable  price;  that  is  all 
there  is  to  it.  When  we  get  to  that,  and  ]rou  appoint  an  agent  of  the 
Government  to  determine  whether  or  not  it  is  unreasonable  restraint 
of  trade,  that  agency  is  to  determine  the  price  or  point  of  profit,  and 
when  we  have  done  that  we  have  shaken  this  Government  to^  tts 
foundations.  The  public-service  corporation  is  a  different  thing. 
We  have  always  held  that  we  can  legally  deal  with  a  public-service 
corporation  so.  But  in  private  business  we  can  not  regulate  either 
the  price  or  the  profit,  and  when  we  attempt  to  do  so  we  shake  the 
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foundations  of  the  Government  as  to  the  ownership  of  property,  and 
you  reach  that  point  when  you  undertake  to  have  a  Uw  passed  which 
amends  the  Sherman  antitrust  act  so  that  some  agency  of  the  Gov- 
ernment shall  determine  whether  or  not  the  acts  of  a  combination 
are  in  unreasonable  restraint  of  trade. 

They  are  unreasonable  or  not,  dependent  on  the  price  or  the  profit, 
and  that  leads  to  fixing  the  price  or  the  profit,  ana  when  we  do  that 
we  have  shaken  the  very  foundations  of  tne  Government  and  the  legal 
fabric  upon  which  all  of  our  industries  are  built.  If  Congress  can  fix 
the  price,  the  State  has  as  comjplete  power  as  Confess  in  that 
particular.  If  Congress  can  detemune  whether  an  act  is  m  reasonable 
restraint  of  trade,  Confess  can  determine  what  is  reasonable,  and  why 
can  not  the  States  do  it?  And  in  that  we  reach  the  ver^  thing  that 
was  intended,  no  doubt,  by  this  bill  to  be  prevented.  We  are  putting 
in  the  control  of  the  Gk)vemment  the  question  as  to  whether  you  shafl 
manufacture  this  or  that,  or  whether  vou  shall  sell  this  or  that,  because 
you  reach  the  point  of  saying  whetner  a  man  shall  be  permitted  to 
manufacture  it  and  sell  it  at  a  certain  price,  so  long  as  he  is  in  combi- 
nation with  some  other  concern  who  do  the  same  thing. 

So  for  the  two  reasons — first,  that  you  repeal  the  law  when  you  inject 
the  determination  of  the  question  oi  reasonableness  into  it  as  a  penal 
statute,  and  leave  us  with  no  law  on  the  subject  so  far  as  Federal  laws 
are  concerned,  and,  second,  because  you  must  reach  the  point  of  fixing 
the  price,  if  you  can  enforce  the  law  at  all — neither  this  bill  nor  any 
other  sinular  bill  ought  to  be  enacted.  M^  contention  is  that  compe- 
tition is  the  life  of  trade.  It  is  an  axiom  in  commerce.  It  has  been 
the  one  thing  that  has  been  attempted  to  be  preserved,  and  we  have 
had  statutes  enacted  for  the  purpose  of  preventing  its  destruction. 
Now,  to  permit  them  to  combine  wherever  they  please  if  the  combina- 
tion itself  appears  to  be  reasonable  and  if  the  agreement  purports  to 
be  an  a^eement  to  do  reasonable  things,  and  to  carry  out  the  combi- 
nation if  they  only  do  things  that  are  reasonable,  involves,  as  I  said, 
the  provision  to  ascertain  what  is  reasonable,  and  in  the  ascertainment 
of  that  we  absolutely  destroy  competition  by  having  fixed  from  time 
to  time  what  things  shall  be  sold  at,  and  what  profits  may  be  made. 
It  seems  to  me  much  the  safest  to  permit  this  law  to  stand,  except 
where  the  law  itself  may  define  some  certain  exceptions,  and  rf  a  man 
who  is  affected  by  this  act  can  not  point  out  and  oefine  the  exceptions 
that  ought  to  be  made  so  that  the  law  can  define  it,  so  as  not  to  leave 
it  merely  to  some  party  who  possesses  greater  power  than  was  exercised 
by  the  priests  in  the  days  when  indulgences  were  granted,  no  amendment 
ou^ht  to  be  made.  Make  an  amendment  where  there  is  sufficient 
denned  thought  which  points  out  what  can  be  done.  If  vou  say  that 
railroads  may  agree  upon  the  rate,  that  must  be  coupled  with  the 

Erovision  that  such  agreed  rates  shall  not  go  into  effect  until  approved 
y  the  Interstate  Commerce  Commission.  There  the  law  nxes  the 
rate  through  that  method,  through  the  combined  method  of  agree- 
ment and  the  act  of  the  Commission.  So  it  would  be  with  respect  to 
any  pubUc-service  corporation,  for  we  have  the  power  to  regulate  the 
very  thing  that  they  do.  If  you  open  the  door  to  pooling,  pooling  the 
earnings,  and  pooling  the  freight,  combining  the  traffic  of  competing 
lines,  you  can  not  regulate  what  they  are  gomg  to  do,  because  the  law 
does  not  regulate  the  serivce. 
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Mr.  LiTTLEFiELD.  I  suppose.  Brother  Cowan,  that  the  power  that 
authorizes  the  State  to  regulate  the  rates  to  be  charged  by  a  public- 
service  corporation  for  its  service  is  not  the  power  that  we  exercise 
under  the  commerce  clause  for  the  purpose  or  regulating  interstate- 
commerce  carriers.  They  do  not  proceed  on  the  same  legal  hypoth- 
esis. 

Mr.  Cowan.  No;  one  arises  from  complete  sovereignty  on  all  sub- 
jects not  taken  away. 

Mr.  LiTTLEFiELD.  No;  one  rises  from  the  granting  of  a  charter,  aod 
the  State  having  granted  the  charter  has  the  power  to  regulate.  The 
other  proceeds  upon  the  power  to  regulate  interstate  commerce. 

Mr.  Cowan.  I  nave  referred  to  public-service  corporations  engaged 
in  interstate  commerce.  Of  courae,  when  I  speak  of  the  power  of 
Congress  to  regulate  a  public-service  corporation,  I  mean  only  so  far 
as  such  a  corporation  is  enfi^aged  in  interstate  conunerce,  and  arising 
from  the  commerce  clause  <3  tiie  Constitution. 

Mr.  LiTTLEFiELD.  That,  of  course,  does  not  at  all  proceed  from  the 
power  of  the  State  to  control  the  corporation  chartered  by  the  State! 

Mr.  Cowan.  No. 

Mr.  BijUR.  Is  it  quite  clear  that  this  section  11  does  give  exemp- 
tion to  a  common  carrier  from  the  pooling  provision  of  the  law  of 
1887?  It  does  not  say  so  in  terms,  and  while  I  had  nothing  to  do 
with  drafting  the  bill  on  reading  it  I  do  not  see  in  the  exemption  given 
under  this  eleventh  section  anything  with  reference  to  the  exemption 
from  the  pooling  clause  of  that  act. 

Mr.  Cowan.  If  it  does  not,  it  is  easy  enough  to  make  it  say  so 
plainly.  If  this  does  not  say  that  this  section  shall  exempt  a  railroad 
company  from  the  pooling  clause,  it  is  easy  enough  to  make  it  say  so. 

Mr.  LiTTLEFiELD.  It  would  undoubtedly  cover  a  contract  between 
railroad  corporations. 

Mr.  Davenport.  Mr.  Low  said  that  was  the  object  sought  by  the 
bill. 

Mr.  LiTTLEFiELD.  If  it  is  not  confined  to  any  kind  of  contract  made 
by  common  carriers,  it  would  clearly  cover  all  contracts,  and  hence  it 
would  cover  pooling.  This  covers  all  contracts;  it  authorizes  any 
contracts. 

Mr.  Cowan.  I  presume  that  it  would;  yes. 

Mr.  LiTTLEFiELD.  You  would  have  no  pooling  without  a  combina- 
tion or  a  contract.     In  terms,  of  course,  it  does  not 

Mr.  Cowman.  Proceeding  on  the  suggestion  of  the  chairman  that 
mv  parallel  would  not  hold  good 

Mr.  LiTTLEFiELD.  I  Understand  jrour  generic  proposition,  of  course. 

Mr.  Cowan.  What  I  had  in  mind  was  this:  There  are  certain 
powers  of  the  General  Government  as  to  the  control  of  the  public 
utilities  where  they  fall  within  the  jurisdiction  of  the  Federal  Gov- 
ernment. To  fix  the  profit  or  the  price  it  must  not  be  supposed, 
because  that  power  exists  A\4th  respect  to  public  utiUties,  tnat  ^t 
therefore  exists  with  respect  to  the  combinations  of  manufacturers  or 
producers. 

Mr.  LiTTLEFiELD.  Oh,  no;  that  is  an  entirely  diflFerent  proposition. 
Of  course,  the  essence  of  a  pubUc  utihty  is  that  the  corporation  exer- 
cises a  certain  portion  of  the  governmental  authority. 

Mr.  Cowan.  Preciselv. 
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Mr.  LrrxLEFiELD.  The  Government,  in  other  words,  acts  through 
the  corporation,  and  in  other  words,  has  the  right  and  power  and 
responsibility,  in  fact,  as  to  regulating  the  prices  to  be  chained  for  the 
services  rendered. 

Mr.  Cowan.  Yes. 

Mr.  IjITTLEField.  To  iUustrate  the  proposition  you  have  in  your 
mind,  I  suppose  we  could  charter  a  railroad  corporation  to  enter  into 
interstate  commerce. 

Mr.  Cowan.  It  has  been  done. 

Mr.  LnTLEFiELD.  And  they  would  be  exercising  a  part  of  the  gov- 
ernmental power,  and  that  we  could  control  them  on  the  theory  on 
which  the  State  controls  the  corporations  which  it  creates.  But  the 
railroads  now  are  not  regulated  under  that  power,  hut  under  the 
power  under  the  interstate-commerce  clause.  Do  I  make  myself 
clear  ? 

Mr.  Cowan.  Yes;  and  the  United  States  Government  only  pur- 
ports to  control  by  virtue  of  the  interstate-conmierce  clause.  Of 
course  there  is  a  well  recognized  and  profound  distinction  between 
what  is  known  as  a  business  corporation  and  a  public-service  corpora- 
tion. 

ilr.  Low.  Of  course. 

Mr.  LiTTLEFiEi^.  That  is  what  Judge  Cowan  had  in  his  mind,  as 
I  understand. 

Mr.  Cowan.  Yes.  Now,  to  proceed  another  step.  Assume  that 
some  agency  of  the  Government,  when  determining  whether  a  cor- 
poration is  one  that  falls  under  the  inhibition  of  the  act  or  not, 
determines  it  by  the  ascertainment  of  whether  or  not  it  is  charging 
an  unreasonable  price  or  making  an  unreasonable  profit.  In  the 
determination  of  that  fact  necessarily  there  are  involved  the  factors 
which  must  be  considered  before  vou  can  determine  whether  the 
price  itself  is  unreasonable,  and  that  involves  the  question  as  to 
whether  or  not,  in  the  instance  I  gave,  the  advance  m  the  cost  of 
inaterials,  the  advance  in  the  cost  or  production,  justifies  the  advanc- 
ing of  the  price  which  has  been  complained  of,  and  that  in  turn 
involves  the  cost  of  labor,  and  you  come  down  to  the  question  as  to 
whether  or  not  this  labor  cost  itself  is  in  violation  of  the  law,  and  we 
ascertain  then  whether  or  not  there  was  a  combination  as  between 
the  laborers  or  the  labor  organizations  to  advance  the  price  of  labor 
and  advance  the  price  of  the  articles  sold;  and  there  is  no  end  to  the 
regulation  of  your  business  by  the  Government  authority  which  is 
charged  with  determining  whether  or  not  in  the  first  instance  it  is  in 
unreasonable  restraint  of  trade.  You  go  from  the  point  of  unreason- 
able restraint  of  trade  to  its  elements,  namely,  its  price  and  profit. 
You  go  from  that  to  the  cost  of  production,  and  vou  go  from  that 
to  the  cost  of  the  elements  of  tne  production,  the  labor  and  the 
materials,  and  you  go  from  that  to  find  out  whether  there  has  been 
a  combination  oetween  all  of  them. 

Mr.  LrrxLEFiELD.  And  more  important,  you  go  to  the  question  as 
to  whether  there  is  an  overcapitalization? 
Mr.  Cowan.  Yes. 

Mr.  LriTLBFiELD.  Whether  there  is  an  effort  to  declare  profits  on 
capital  that  does  not  exist? 
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Mr.  Cowan.  Yes.  So  that  if  it  is  the  object  to  escape  govern- 
mental regulation  by  this  law,  it  is  going  exactly  to  the  other  extreme, 
at  which  there  would  be  no  end,  if  we  undertook  to  do  it  as  the  law  is. 

At  1.30  o'clock  p.  m.  the  subcommittee  took  a  recess  until  2  o'clock 
p.  m. 

AFTER   RECESS. 

* 

The  subcommittee  reassembled  at  2  o'clock  p.  m.,  pursuant  to  the 
taking  of  recess,  Hon.  Charles  E.  Littlefield  in  the  chair. 

STATEMENT  OF  ME.  8.  H.  COWAN— Continned. 

Mr.  Cowan.  Mr.  Chairman,  the  thing  which  is  most  to  be  feared  by 
those  whom  I  represent  and  those  similarly  situated  is  what  will  hap- 
pen to  them  after  a  combination  is  once  formed.  It  was  the  experi- 
ence of  the  people  which  led  to  these  enactments  in  the  several  States, 
and  it  seems  rather  strange  that  suddenly  it  should  be  discovered 
that  it  ia  unwise  to  prevent  the  combination  itself.  The  law  which 
merely  regulates  the  manner  of  forming  the  combination,  which 
apparently  this  bill  does — and  apparently  it  goes  no  further — and 
then  ameliorates  the  punishment  of  certain  persons,  or  rather  exempts 
certain  combinations  where  in  the  very  formation  of  the  combination 
there  appears  to  be  nothing  unreasonable,  does  the  damage,  as  we 
conceive  it,  without  affording  any  remedy  so  far  as  Federal  legislation 
is  concerned.  It  would  strike  me,  professionally  speaking,  as  a  straiige 
anomaly  for  the  Federal  statutes  to  permit  the  doing  of  a  thing  with 
respect  to  interstate  trade  between  Missouri,  Kansas,  Oklahoma,  and 
Texas  which  is  prohibited  by  the  laws  of  each  of  those  States;  and 
yet  if  the  Federal  statutes  had  any  force  that  is  precisely  what  would 
result  as  to  that  trade  which  was  confined  to  those  States,  because  in 
each  of  them  the  antitrust  act  is  very  stringent,  and  the  things  which 
are  prohibited  by  the  law  are  well  defined,  and  so  far  as  I  know  there 
has  never  been  undertaken  a  prosecution  which  did  not  proceed  from 
some  defined  law  and  on  account  of  some  act  in  violation  of  that 
defined  law.  I  have  with  me  the  Texas  statute,  but  I  will  not  burden 
the  committee  by  reading  that.  The  purport  of  the  State  statute, 
very  carefully  considered,  and  not  by  men  intent  upon  the  destruction 
of  a  country  or  business,  but  intent  upon  protecting  the  whole  people 
in  every  business 

Mr.  Littlefield.  What  has  been  the  efl^ect  of  the  enforcement  of 
that  law*  in  Texas  with  reference  to  ameliorating  the  conditions  that 
were  sought  to  be  corrected  ?  Has  it  been  of  an  encouraging  and  suc- 
cessful character,  an  advantage  to  your  business  in  Texas?  Of  course 
this  is  a  little  bit  aside  from  the  discussion. 

Mr.  Cowan.  I  should  hesitate  to  answer  in  the  negative,  and  yet  if 
I  were  called  upon  to  point  to  the  particular  instances  where  the 

fublic  had  been  benefited  by  the  prosecution  of  any  particular  case, 
do  not  call  it  to  mind,  unless  it  be  the  prosecution  which  has  recently 
been  had  of  the  Waters  Pierce  Oil  Company. 

Mr.  Littlefield.  Is  it  your  judgment  that  the  enactment  of  the 
legislation  itself  has  elevated  the  business  conditions  in  that  regard  ? 
Mr.  Cowan.  Well,  I  do  not  know.     I  do  not  have  any  very  well- 
defined  idea  upon  that.     I  talk  with  a  lumberman,  and  the  lumber- 
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man  tells  me  there  is  no  trust,  but  I  see  lumber  go  up  and  up  and  up. 
He  said  it  is  on  account  of  the  increase  in  the  price  of  tiniber  land, 
but  I  find  when  you  so  to  half  a  dozen  lumber  yards  to  get  them  to 
make  a  price  on  a  bill  of  material  which  you  want  to  use  in  the  con- 
struction of  some  houses,  the  price  is  figured  precisely  the  same, 
unless  there  is  some  mistake  made  in  the  measurement.  And  I  find 
that  almost  everything  that  we  buy  is  sold  at  the  same  price  for  the 
same  houses.  Whether  there  is  any  agreement  between  these  people 
I  do  not  know.  They  say  there  is  not.  There  is  talk  of  prosecution 
of  those  engaged  in  various  lines  of  business,  and  I  do  not  Know  what 
the  proof  woSd  show,  but  there  is  one  of  two  sorts  of  control  of  the 
prices  of  manv  commodities  in  our  State,  and,  being  somewhat 
familiar  with  the  entire  West,  I  will  say  that  is  so  all  over,  and  that 
is,  there  is  a  combination  which  fixes  the  price,  or  there  is  a  com- 
mercial control  which  does  it.  That  brings  to  mind  the  thought 
that  when  the  Government  through  an  agency  or  the  State  through 
an  agency  attempts  to  determine  whether  in  a  riven  case  the  prices 
which  have  been  charged  to  the  customer  are  the  result  of  a  combi- 
nation or  the  result  of  commercial  control  and  commercial  forces,  it 
wiU  be  impossible  to  determine  it  as  a  fact,  although  a  person  might 
express  an  arbitrary'-  judgment  upon  it.  I  can  not  tell  whether  the 
pnce  of  lumber  is  fixed  by  the  mills  first  to  the  retailers  and  then  bv 
the  retailers  as  to  the  profit  they  will  take  or  the  price  they  will  sell 
it  at,  but  I  do  know  that  the  lumber  went  up  immensely;  and  yet  I 
know  that  when  the  financial  panic  came  on — indeed,  before  that 
when  the  consumption  of  lumber  somewhat  declined — the  prices  of 
lumber  went  down.  I  believe  that  is  the  case  in  almost  every  item. 
So  that  when  we  undertake  to  clothe  the  Interstate  Commerce  Com- 
mi^on  with  the  power  to  determine  whether  the  acts  of  a  given 
combination  are  reasonable  or  not,  they  will  be  confronted  with  that 
difliculty  which  renders  it  almost  impossible,  if  not  impossible. 

We  have  not  enforced  the  antitrust  law  in  Texas  more  than  in 
most  of  the  States.  No  business  has  been  injured  by  it,  in  my  opinion, 
unless  it  be  said  that  the  business  of  the  Waters-Pierce  Oil  Company 
has  been  injured.  Indeed,  that  looks  pretty  high,  to  fine  them 
Sl,600,000.  But  I  assume  there  is  no  intention  by  the  passage  of 
this  bill  to  actually  exempt  from  prosecution  those  trusts  which  nave 
been  inimical  to  the  puohc  interest  and  have  destroyed  all  com- 
petition. Yet  that,  in  our  opinion,  would  be  the  result.  As  I  said 
oefore.  the  question  was  asked,  What  would  happen  to  us  after  the 
combination  was  formed?  If,  Mr.  Chairman,  A^ath  the  restrictions 
upon  interstate  combinations  in  restraint  of  trade — and  when  I  use 
the  term  "combination"  I  am  using  it  in  the  sense  in  which  it  is  used 
in  these  acts — and  if  with  the  enactments  in  the  various  States,  if 
with  the  prosecutions  that  have  been  brought  in  various  States  and 
the  agitation  of  the  subject,  the  great  combinations  which  we  all 
know  to  exist  throughout  the  country  could  have  grown  up  and 
business  have  become  concentrated  so  that  there  is  no  competition 
that  we  can  observe  in  the  manufacture  and  sale  of  a  great  many 
important  articles  that  go  into  the  everydav  use  of  everybody,  what 
might  we  expect  if  these  laws  had  not  prohibited  these  combinations? 
It  looks  to  me  as  though  it  is  the  poorest  time  possible  to  take  abso- 
lutely the  back  track  and  practically  repeal  those  statutes  so  far -as 
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Congress  is  concerned — to  invite  combinations  upon  the  condition 
that  what  they  do  will  not  be  unlawful  if  it  is  not  unreasonable. 
As  I  said;  what  we  are  afraid  of  is  what  will  happen  to  us  when  once 
the  combination  is  formed,  and  it  affords  us  no  satisfaction  to  say 
that  no  combination  shall  be  formed  except  one  that  is  in  reasonable 
restraint  of  trade;  that  if  in  unreasonable  restraint  of  trade  it  shall 
not  be  formed.  As  I  said  a  while  ago,  when  formed  it  \vill  have  all 
the  appearances  of  being  reasonable.  If,  as  stated  by  Mr.  Carnegie 
in  his  letter — and  I  am  very  glad  that  letter  is  introduced  here — in 
ninety-nine  cases  out  of  a  hundred 

Mr.  LiTTLEFiELD.  I  could  not  find  that  in  his  letter. 

Mr.  Cowan.  I  am  sure  I  am  correct  in  that. 

Mr.  LiTTi-EFiELD.  Yes;  I  see  it  now.     He  says: 

In  ninety-nine  cases  out  of  a  hundred  it  will  undoubtedly  be  to  rob  the  community 
of  its  right  to  the  benefits  of  free  competition,  disc^ise  it  as  we  may;  therefore  the 
Commission's  duty  is  to  obtain  satisfactory  proof  that  the  application  is  to  cover  an 
exceptional  case. 

That  applies'  to  everything,  as  I  understand  it,  except  steel  rails. 

Mr.  Cowan.  What  Mr.  Carnegie  said,  in  his  position  in  life,  and 
considering  his  generous  disposition,  may  be  taken  as  a  standard. 
It  seems  very  inopportune  to  siippose  that  it  is  the  intention  of  State 
legislatures  or  the  intention  of  Congress  to  injure  really  any  business 
operations  in  the  country.  I  want  also  to  point  out  particularly 
that  we  are  interested  in  what  combinations  might  be  formed  under 
this  new  law.  We  can  not  tell  how  many  are  prevented.  The  law 
in  my  State  against  larceny  has  undoubtedly  prevented  a  great  deal 
of  larceny,  fcut  it  is  impossible  to  tell  how  much;  but  it  ought  to  be 
prevented,  and  it  is  a  case  where  the  ounce  of  prevention  is  worth  a 
pound  of  cure.  Here  is  an  article  which  I  want  to  read  as  a  part  of 
my  remarks,  taken  from  the  Washington  Post  of  April  10.  It  appears 
to  be  an  Associated  Press  dispatch.     This  reads  as  follows: 

Bellbvub,  Ohio,  April  9,  1908. 

John  H.  Clarke,  general  counsel  for  the  New  York,  Chicago  and  St.  Louis  Raibvtad 
Gonipany,  addressed  a  largely  attended  meeting  of  railway  employees  here  to-night, 
taking  for  hia  subject  recent  railway  legislation  and  its  result.  Mr.  Clarke  said,  in 
part: 

"There  are  150  bills  now  pending  in  the  two  Houses  of  Congress,  every  one  of  which 
proposes  in  some  manner  to  regulate  the  control  of  the  owners  and  managers  of  rail- 
roads over  their  property.  When  we  add  to  these  the  much  greater  number  in  the 
aggregate  of  similar  dUIr  pending  in  the  legislatures  of  the  various  States,  it  needs  no 
appeal  t^  the  imag[ination  to  make  it  clear  that  the  widespread  hostility  to  railroa<l 
property  which  this  rage  for  legislation  shows  exists  throughout  the  country  must, 
unless  it  be  speedily  arrested,  result  in  legal  conditions  in  many,  if  not  all,  the  States, 
comparable  to  what  may  now  be  seen  in  Oklahoma  and  Texas,  where  the  only  pro- 
tection of  railmad  properties  from  confiscation  is  receiverships  within  the  protection 
of  the  courts. 

"The  wages  of  fully  2,000,000  men  are  directly  dependent  upon  the  prosperity  of 
the  railroads  of  the  country,  and  the  welfare  of  fully  2,000.000  more  is  indirectly  also 
in  a  large  measure  dependent  upon  them.  How  mistaken,  therefore,  mistaken 
beyond  measure,  are  the  men  who  continue  to  assail  the  railroads  of  the  country  as 
if  they  were  a  public  enemy  which  it  is  their  duty  to  embarrass  or  destroy. 

"I,  for  one,  gentlemen,  am  not  willing  for  one  moment  to  believe  that  it  is  not  pos- 
sible to  unite  tne  railroad  forces  of  the  country  in  defense  of  their  employment  in  such 
manner  as  to  meet  and  defeat  the  cunnine  of  the  politicians  of  the  country  in  their 
unjust  assaults  upon  this  greatest  single  industry  of  the  land,  with  the  exception  only 
of  that  of  aericulture. 

"I  have  been  widely  represented  as  favoring  a  new  political  partv  to  be  organized 
with  the  1,500,000  railroad  employees  of  the  country  as  a  nucleus.    Nothing  could  be 
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be  farther  from  my  thought.  What  I  should  like  to  see  is  a  league  of  the  owners, 
maDSgen,  and  employees  of  the  railroads  of  the  country  organized,  not  to  act  inde- 
pendently  of  the  two  great  parties,  but  to  act  with  utmost  independence  within  them 
Doth  in  cnoosing  for  support  only  candidates  for  State  and  Federal  offices  who  have 
capacity  enough  to  see  that  capital  and  labor  are  not  enemies." 

I  wish  to  make  some  comments  upon  that.  The  first  is  that  he 
wishes  to  see  the  railways  and  their  employees  united  for  their  defense. 
Now,  in  a  general  sense  that  is  all  ri^ht;  but  suppose,  Mr.  Chairman, 
that  there  should  be  a  united  orgamzation  of  the  railroads  and  their 
employees  wherein  they  propose  to  advance  rates  because  they  all 
agree  that  the  rates  are  too  low.  Of  course  the  Commission  can 
r^ulate  the  rates ;  but  suppose  that  the  Commission  should  not  regu- 
late the  rates,  and  they  get  united  for  that  purpose.  Who  is  it  that 
must  suffer?  I  could  point  to  a  number  of  instances  in  which,  when 
application  was  made  tor  the  advance  in  railroad  wages,  the  railroads 
have  postponed  the  day  of  fixing  the  advance  in  the  wa^es  until  they 
had  a!dvanced  the  rates.  That  may  have  been  justifiable;  I  am  not 
eoing  to  say  that  it  was  not;  probably  it  was.  It  may  have  been; 
but  the  danger  is  in  allowing  such  a  power  to  exist,  and  that  is  the 
danger  in  ameUorating,  as  it  is  stated,  the  effect  of  the  antitrust  law. 
The  statement  that  the  only  protection  that  the  railroads  have  in 
Texas  and  Oklahoma  is  in  receiverships  I  deny.  There  has  been  one 
receivership  of  a  railroad  in  Texas,  and  that  property  belongs  to  the 
Gould  estate.  It  has  never  been  a  very  gooa  earning  property,  but 
when  it  was  built  the  State  of  Texas  gave  it  20  sections  of  land  to  the 
mile,  and  exempted  it  from  taxes  for  twenty-five  years,  towns  and 
counties  gave  donations,  and  in  the  total  that  was  given  to  it  there 
was  more  than  every  dollar  that  was  ever  put  into  the  railroad.  It 
was  bonded  for  twice  as  much  as  it  ever  cost,  and  it  has  gone  through 
two  or  three  receiverships,  and  in  every  case  every  dollar  that  is  m 
the  securities  has  been  brought  down,  and  now  I  understand  that  the 
receivership  was  brought  on  account  of  the  third-mortgage  bonds 
which  were  issued  for  the  purpose  of  taking  up  certain  indebtedness. 
We  are  not  assuming  an  attitude  toward  railroads  as  if  they  were 
pubUc  enemies. 

Our  State  has  passed  a  number  of  consolidation  bills,  but  in  those 
cases  the  legislature  discusses  it,  people  who  desire  to  appear,  patrons 
of  the  roads,  appear  and  are  heard,  and  we  have  permitted  consoli- 
dation of  railroad  properties  in  almost  everv  session  of  the  legislature 
for  several  years.  There  ought  to  be  no  bill  passed  which  allows  any 
commission  to  consolidate  railroads.  We  do  not  allow  it  in  Texas.* 
We  leave  it  to  the  legislature,  who  are  responsible  directly  to  the 
people.  And  so  if  Congress  thinks  there  are  cases  in  which  the  rail- 
roads ought  to  be  consolidated,  and  I  have  no  doubt  there  may  be 
such,  let  Congress  assume  the  responsibility.  They  are  responsible  to 
the  people.  Do  not  give  it  up  to  a  commission  appointed,  who  are 
not  responsible  directly  to  the  people.  Do  not  leave  it  to  be  decided 
on  the  point  whether  it  is  reasonable  or  unreasonable.  Let  Congress 
assume  the  responsibility  and  not  give  the  Commission  the  power  to 
do  a  thing  which  it  would  not  do  itself,  and  which  it  can  do  as  well  as 
a  commission  can  do.  If  we  want  railroad  combination  and  consoli- 
dation, let  it  be  by  a  special  act  of  Congress  which  permits  what  Con- 
gress has  the  power  to  permit,  and  stop  it  at  that,  and  leave  the  bal- 
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ance  of  it  to  the  legislature  which  creates  these  corporations,  which 
gave  them  their  franchises,  which  enables  them  to  take  under  the  law 
of  eminent  domain,  which  protects  them  in  their  property,  prevents 
its  destruction,  and  levies  taxes  upon  them.  I  sav  that  there  ought 
never  to  be  put  into  this  antitrust  act  any  right  or  railroad  combina- 
tion in  this  country;  that  Congress  ought  not  to  act  in  the  matter 
except  in  those  particulars  wnere  it  may  act,  and  ought  not  to 
authorize  anvbody  else  to  do  it.  Leave  it  to  the  judgment  of  the 
Congress  of  the  United  States  as  to  what  railroad  combinations  there 
ought  to  be,  so  far  as  it  is  within  the  jurisdiction  of  Congress,  and  let 
the  legislatures  of  the  States  do  as  they  see  fit  with  respect  to  what  is 
in  their  States. 

As  to  the  other  features  of  the  bill,  aside  from  the  railroad  feature, 
we  are  vastly  interested.  The  people  whom  I  represent  are  consum- 
ers. Suppose  that  the  Interstate  Commerce  Commission  were  to 
undertake  to  determine  the  one  question  as  to  whether  or  not  the 
Standard  Oil  Companj",  and  various  other  oil  concerns,  were  charging 
an  unreasonable  price  for  oil.  Of  course,  considering  the  odiousness 
that  the  Standard  Oil  Company  seems  to  have,  it  might  not  take 
long  to  reach  a  decision  in  that  case;  but  if  the  st'Cps  were  pursued 
to  do  it,  what  would  you  find?  You  would  find  in  one  locality  a 
standardprice  for  oil.  You  would  find  in  another  locality  a  lower 
price.  Why?  Because  of  competition.  Can  the  Commission  say 
that  that  is  unreasonable,  to  make  a  lower  price  because  of  compe- 
tition? You  would  find  in  another  locality  still  a  different  pnee. 
You  would  find  various  degrees  of  competition,  dependent  upon  the 
situation.  Then  in  Kansas  you  would  find  a  law  which  prohibits  the 
sale  of  oil  cheaper  in  one  town  than  it  is  sold  in  another,  plus  the  cost 
of  carriage.  That  is  in  order  to  keep  oil  concerns  iErom  running 
into  a  town  and  running  the  dealers  out,  and  so  on.  How  long  would 
it  take  the  Interstate  Commerce  Commission  to  do  that?  And  then 
after  they  did  it,  and  there  was  a  little  change  in  this  locality  or  that 
locaUtv  in  this  great  United  States,  how  long  would  it  take  them  again 
to  find  out  whether  they  were  violating  the  antitrust  act  under  this 
act  which  says  '* unreasonable  restraint  of  trade"  is  the  only  thing 
that  is  prevented  ?  Take  sugjar  and  tobacco  and  steel,  and  wire,  even; 
think  of  them.  Mr.  Carnegie  has  an  interest  in  steel  somewnere,  I 
believe.  Then  take  nails  and  lumber  and  flour  and  cotton  piece 
goods  and  coffins  and  chairs,  and  various  sorts  of  furniture;  and  then 
go  into  the  meat  and  Uve-stock  business.  Take  it  with  the  retail 
Butchers  in  New  York  in  handling  interstate  traffic.  It  is  an  abso- 
lute impossibility,  Mr.  Chairman,  to  conceive  that  it  is  possible  for  the 
Government  to  get  down  to  the  point  of  determining  whether  the 
prices  and  profits  of  business  in  this  country  are  reasonable,  and  with- 
out that  it  is  utterly  impossible  and  inconceivable  that  anyone  can 
arrive  at  a  conclusion  as  to  whether  a  restraint  of  trade  is  unjust  and 
unreasonable. 

That  being  so,  it  is  perfectly  certain  that  the  wisdom  of  those  who 
framed  the  Sherman  antitrust  act  was  not  less,  to  say  the  least  of  it, 
than  that  of  those  who  now  want  to  amend  it.  Their  patriotism 
was  the  same.  We  have  back  of  the  proposition  that  restraint  of 
trade  shall  be  })rohibited  the  enactments  or  the  legislature  of  almost 
ever\'  State,  and  it  has  been  stated  bv  some  one  that  when  we  con- 
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sider  carefully  the  opinions  of  others  who  have  given  careful  consid- 
eration to  a  thing  we  act  as  intelligent  beings.  We  can  not  upsot 
the  laws  of  the  States;  we  can  not  deprive  them  of  the  regulations 
that  they  have  got  the  power  to  enact;  we  can  not  provide  ourselves 
with  the  means  to  learn  what  is  an  unreasonable  restraint  of  trade 
unless  we  invade  the  private  business  of  any  man  in  this  country 
who  is  of  a  mind  to  agree  with  anybody  else,  so  as  to  make  a  combi- 
nation. That  being  so,  it  seems  to  me  that  the  better  thought  ought 
to  prevail  and  this  whole  subject  be  dropped,  and  let  us  go  along  as 
we  have  been  going,  assuming  that  the  producers  in  this  country  of 
manufactured  articles  have  been  getting  a  shade  the  best  of  it  over 
the  people  who  produce  the  farm  products  all  the  time.  It  is  the 
organized  element  of  society  that  are  getting  the  best  of  it  now,  and 
they  seem  to  be  anxious  to  have  some  sort  of  ameUoration  of  a  bad 
law.  I  do  not  beUeve  it  is  a  bad  law.  I  believe  the  time  has  come 
when  we  have  got  to  prevent  combinations  of  capital  and  skill  and 
otherwise  which  deprive  the  unorganized  element  of  society  of  their 
proper  degree  of  protection,  which  prey  upon  them  by  charging 
them  whatever  the  seller  is  a  mind  to,  and  paying  them  whatever 
figure  the  buyer  names.  That  may  not  be  precisely  so.  It  is  not  in 
most  instances,  because  there  is  competition.  You  take,  for  exam- 
ple, the  Uve-stock  business.  We  will  go  into  one  great  market.  Take 
my  town,  Fort  Worth.  We  have  two  buyers,  Swift  and  Armour. 
They  own  all  the  faciUties  there.  Thev  own  the  stock  in  the  stock- 
yards company.  They  own  all  the  buildings.  They  own  everything 
there  is  about  there,  and  they  run  two  packing  houses.  But  we  can 
ahip  cattle  to  Kansas  City  and  Chicago  and  St.  Louis  and  other 
markets. 

There  are  no  buvers  at  our  place  for  export.  There  are  a  few 
buyers  for  outside  killing  points.  But  when  we  reach  Kansas  City 
and  Chicago,  St.  Louis  and  Omaha,  we  find  the  buyers  for  the  outsit 
points.  Tnere  are  more  buyers  at  Chicago  than  elsewhere.  A  great 
many  cattle,  40  per  cent  of  the  cattle  sold  in  Chicago,  or  something 
near  that,  are  bought  to  be  shipped  to  interior  points.  The  market 
at  Chicago,  being  the  chief  market,  controls  the  market  at  the  other 
places,  so  that  these  buyers  at  the  other  markets  have  to  buy  at  the 

5 rices  fixed  there,  minus  the  cost  of  carriage.  But  if  that  competition 
id  not  exist  in  the  business  world  they  could  pay  just  about  what 
they  pleased  at  Fort  Worth,  if  we  had  no  railroads  to  ship  them  on. 
So  that  you  can  see  how  important  it  is  to  the  interests  1  represent 
that,  so  far  as  may  be,  the  men  who  produce,  on  the  thousands  of 
farms  and  ranches,*  this  live  stock,  cattle  and  hogs,  that  go  to  make 
the  meat  supply  of  this  country  should  be  protected  against  those 
combinations  which  they  do  not  know  anything  about  until  the 
thing  has  happened  to  them;  and  we  can  not  aflFord  to  say  that  the 
law,  however  fair  it  may  appear,  can  with  our  consent  be  enacted 
which  will  place  it  in  the  nands  of  any  Government  employee  or 
anybody  else,  however  great  or  good  he  may  be,  to  say  that  the 
thing  may  exist,  when  our  experience  teaches  us  that  the  existence 
of  the  thing  is  detrimental  to  the  best  interests  of  the  community. 
So  we  beKeve  that  the  existence  of  the  combination  itself,  the  very 
existence  of  it,  is  the  danger  point,  and  that  it  will  not  do  to  let  it 
exist  and  then  undertake  to  control  what  it  does. 
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I  think  that  is  all  I  have  to  say  on  this  subject,  and  I  do  not 
beUeve  that  there  is  a  response  from  the  great  public  in  this  country 
in  the  direction  of  undertaidng  to  define  between  good  and  bad  trusts, 
but  I  do  say  that  if  any  gentleman  can  present  to  us  a  bill  which 
will  define  those  which,  according  to  the  definition — the  definition 
being  specific — are  beneficial  to  the  pubUc  interest,  they  ^ill  find 
nobody  more  ready  to  aid  in  it  than  the  producers  of  live  stock  in 
the  West  whom  I  represent.  But  let  whatever  law  there  is  define 
the  exceptions  they  want  put  into  the  act. 

Of  course  there  are  a  number  of  other  things  here.  Some  say  this 
will  permit  a  boycott  and  others  say  that  it  does  not.  I  do  not  know. 
I  do  not  believe  in  the  principle  of  the  boycott  myself,  and  we  are  not 
employers  of  labor;  but  it  is  prohibited  by  the  statutes  of  most  of  the 
States,  and  I  have  seen  instances  in  which  I  thought  it  was  a  very 
grievous,  injurious  thing  to  a  community.  I  have  seen  instances  in 
which  perfectly  legitimate  business  was  put  entirely  out  of  exist- 
ence by  it.  It  may  be  that  in  some  instances  it  is  justifiable ;  no  doubt 
it  is;  but  it  ought  to  be  dealt  with  with  great  care,  and  only  those 
instances  in  which  the  exceptions  can  be  defined  where  it  ought  to 
be  used  ought  to  be  put  in.  Of  course,  when  I  speak  of  a  boycott  I 
am  not  speaking  of  a  labor  boycott.  Take,  for  example,  our  live- 
stock markets.  I  know  of  several  instances  in  which  private  indi- 
viduals who  did  not  join  the  live-stock  exchange  where  the  commis- 
sion men  were  selling  the  live  stock  could  not  deal  because  the  other 
commission  men  would  not  deal  with  them,  and  because  the  other 
commission  men  would  not  deal  with  a  buyer  who  dealt  with  them, 
and  absolutely  they  were  put  out  of  business  and  run  out  of  town  by 
it.  Now,  when  you  come  to  dealing  with  that  subject  of  a  boycott 
you  are  not  merely  dealing  with  a  Tabor  boycott,  but  you  are  deal- 
ing with  an  infinite  variety  of  cases.  The  ooycott  is  prohibited  by 
the  laws  of  every  State,  and  it  is  clearly  within  the  police  powers  of 
the  State  to  do  it;  and  when  you  come  to  the  subject  of  legalizing 
it  it  is  an  extremely  dangerous  proposition.  In  other  words,  Mr. 
Chairman,  I  am  satisfied  that  this  bill  has  not  been  given  that  careful 
consideration  which  the  subject  demands,  and  that  it  ought  not  be 
insisted  upon  and  probably  is  not  insisted  upon  at  this  session;  but 
if  it  is  to  De  insisted  upon  at  the  next  session  let  the  responsibility 
Test  with  Congress  and  do  not  let  it  rest  with  a  commission  appointed 
to  draw  a  law  for  Congress  where  Congress  is  responsible  directly  to 
the  people.  There  are  many  signs  of  our  representative  form  of 
government  growing  into  a  government  by  men,  by  the  discretion  of 
men.  While  I  have  been  in  favor  and  our  people  have  been  in  favor 
in  every  instance  of  laws  which  gave  the  power  to  fix  rates  of  carriers 
And  to  regulate  them  where  it  is  impossible  for  the  law  itself  to  do  it, 
we  realize  that  such  innovations  on  the  sphere  of  the  Government 
ought  not  to  be  made  except  where  the  necessity  is  urgent,  and  I 
think  it  would  be  fraught  with  great  danger  to  undertake  to  launch  a 
law  which  may,  and  as  we  contend  does  undoubtedly,  leave  to  an 
individual  a  power  which  was  rarely  exercised  by  kings. 

Mr.  Jenks.  I  think  it  would  be  of  interest  to  the  committee  to  know 
a  little  more  about  these  organizations  Mr.  Cowan  represents.  I 
understand  these  are  large  organizations.  Will  you  tell  us  something 
about  the  management  of  them  and  their  organization  ? 
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Mr.  Cowan.  The  Cattle  Raisers^  A^ociation  of  Texas  is  composed 
of  over  2,000 — I  think  2,200,  to  be  more  exact — cattle  raisers,  men 
engaged  chiefly  in  that  business. 

Mr.  LiTTLEFiELD.  They  are  ranchmen,  as  a  rule  1 

Mr.  Cowan.  Ranchmen  and  farmers.  The  business  is  becoming 
very  much  intermingled  now.  Many  of  them  are  feeders,  also.  The 
membership  of  the  association  is  in  Kansas,  Tefxas,  Oklahoma,  and 
New  Mexico,  and  then  our  members  do  business  in  the  Northwest,  in 
Montana,  southwest  Wyoming,  and  Colorado,  and  we  have  a  numoer 
of  men  who  do  business  up  there.  The  American  National  Live 
Stock  Association  is  an  organization  which  is  composed  principaUy  of 
other  associations.  For  example,  the  Texas  Cattle  Raisers'  Associa- 
tion is  a  member  of  the  American  National  Live  Stock  Association;  so 
is  the  Live  Stock  Association  of  South  Dakota;  so  of  Kansas  and  so^of 
Iowa  and  so  of  Colorado,  and  there  are  a  large  number  of  distinct  asso- 
ciations of  separate  men  throughout  the  country  that  belong  to  the 
American  National  Live  Stock  Association.  So  it  might  be  said  to  be 
a  clearing  house  for  all  of  the  organized  live  stock  associations  with  the 
exception  of  the  sheep  men.  A  great  many  of  them  are  individually 
members,  but  we  fell  out  with  them  about  the  control  of  the  public 
range — we  thought  it  ought  to  be  free  and  they  wanted  to  lease  it — so 
that  they  are  not  in  the  organization  extensively;  but  on  these  sub- 
jects we  are  all  together.  Ihe  Iowa  Com  Belt  Meat  Producers'  Asso- 
ciation is  the  only  large  live  stock  association  in  the  State  of  Iowa,  and 
is  a  very  extensive  organization.  They  are  all  over  the  State  and  are 
organized  in  every  county. 

>Ir.  Jenks.  Are  these  associations  incorporated? 

Mr.  Cowan.  Oh,  no;  they  are  just  voluntary  associations. 

Mr.  Jenks.  For  what  special  purpose? 

Mr.  Cowan.  The  original  purpose  of  the  Cattle  Raisers'  Association 
of  Texas  was  the  protection  of  the  cattle  raisers  against  the  stealing 
and  clri\in^  off  or  cattle,  and  such  things  as  that,  and  gradually  it 
has  grown  into  the  «[uarantine  and  all  such  things  that  affect  them, 
and  they  have  just  evoluted  along  the  lines  of  necessity.  We  main- 
tain now  some  30  or  40  inspectors  at  the  markets  at  various  places 
to  prevent  the  unlawful  taking  of  another's  property.  That  is  to  say, 
a  ^eat  many  cattle  are  shipped  that  do  not  belong  to  the  man  who 
ships,  and  they  do  not  evenlmow  it,  and  it  is  very  difficult  to  prevent 
it  and  very  difficult  to  adjust  these  matters.  These  inspectors 
inspect  the  trains  and  they  inspect  the  cattle  in  the  markets  and 
examine  the  brands,  and  if  they  find  any  that  do  not  belong  to  the 
man  who  has  shipped  them,  they  cut  the  cattle  out.  There  are  more 
cases  of  mistake  tnan  otherwise,  but,  of  course,  there  are  some  cases 
of  stealing.  They  have  been  taking  a  prominent  part  in  all  matters 
of  general  public  concern. 

Mr.  Jenks.  Did  they  in  any  way  attempt  to  influence  the  sale  of  the 
cattle  as  the  cotton  raisers  have  attempted  to  control  the  cotton? 

ilr.  Cowan.  No.  That  h"as  proven  impossible  to  the  cotton 
raisers.  It  is  simply  impossible.  They  are  left  to  what  they  can 
get  when  they  ship  to  the  market,  and  they  ship  everything  to  the 
market  and  it  is  sold  at  the  market  price.  We  now  and  then  have 
purchases  made  by  buyers  that  come  out  into  the  country  from  the 
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Eacking  houses,  but  as  a  general  rule  all  the  buyers  of  the  packing 
ouses  Duy  right  there  when  the  stuff  is  shipped  to  them. 
Mr.  LrrTLEFiELD.  Are  any  of  those  gentlemen  from  Illinois  present 
now?    They  wanted  to  go  home  on  the  3  o'clock  train. 
Mr.  Low.  None  of  them  are  here,  Mr.  Chairman. 
Mr.  LrrTLEFiELD.  Well,  I  have  done  the  best  I  could  to  get  them  in. 
Mr.  Davenport.  If  they  come  in  I  will  yield  to  them. 
Mr.  LrrTLEFiELD.  Very  well;  proceed. 

STATEMEKT  OP  ME.  DANIEL  DAVEKPOET— Continued. 

Mr.  Davenport.  When  I  suspended  m  order  that  we  might  have 
the  very  illuminating  exposition  of  this  matter  which  Judge  Cowan 
has  presented,  I  was  about  to  direct  the  attention  of  the  committee 
to  certain  constitutional  objections  to  various  provisions  in  the 
several  bills,  which  would  be  destructive  of  this  legislation.  It  comes 
up  in  this  Hepburn  bill  in  three  wavs.  You  know  we  have  the  fourth 
amendment  to  the  Constitution,  wtich  was  adopted  to  secure  to  eveir 
American  citizen  his  rights  of  privacy,  and  we  have  the  fifth  amend- 
ment to  the  Constitution,  which  is  intended  to  protect  his  property, 
his  liberty,  and  his  life  from  arbitrary  action  on  the  part  of  any  gov- 
ernment agency  whatsoever,  those  amendments  of  course  being  con- 
fined in  their  operation,  as  the  Supreme  Court  subsequently  inter- 
preted them,  to  the  action  of  the  Federal  Government.  In  regard 
to  this  Hepburn  bill,  there  are  two  or  three  ways  in  which  tnose 
amendments  are  to  be  considered  in  their  operation  on  it.  In  regard 
to  this  proposition  of  Mr.  Gompers  and  others  to  be  exempted  from 
the  operation  of  the  law  in  precisely  similar  circumstances  to  those 
under  which  others  are  not  exempted,  it  comes  up  in  another  way. 
I  want  first  to  call  the  attention  of  the  committee,  so  that  we  can 
see  the  bearing  of  these  constitutional  provisions,  to  what  is  provided 
for  in  this  Hepburn  biU.  It  is  not  intended,  so  its  advocates  say, 
to  change  the  substantive  provisions  of  the  existing  Sherman  anti- 
trust act,  except  so  far  as  it  lessens  the  amoimt  of  oamages  which  a 
private  party  may  receive  for  an  injury  inflicted  upon  his  business 
or  property  by  anything  forbidden  in  the  act,  and  in  certain  other 
provisions  in  the  oill  which  change  the  substantive  provisions  so 
far  as  it  relates  to  combinations  between  laboring  men  or  employees, 
as  they  are  termed,  and  employers.  Otherwise  the  scheme  is  to 
maintain  and  preserve  unimpaired  the  existing  substantive  provi- 
sions of  the  Sherman  antitrust  act.  But  at  the  same  time  it  is  pro- 
posed to  exempt  certain  persons  who  fall  under  the  condemnation 
of  that  law,  if  certain  things  are  done  by  them.  One  thing  is  that  a 
man  must  disclose  his  business  in  order  to  get  the  benefit  of  the  act, 
by  becoming  enrolled.  Another  is  that  he  shall  subject,  having 
become  so  enrolled  and  beings  on  the  favored  list,  the  judgment  upon 
what  he  is  to  do  to  the  judgment  of  an  administrative  officer,  and 
according  as  that  judgment  is  one  way  or  the  other  he  falls  under 
the  provisions  of  the  law  as  to  contracts  and  combinations  which  are 
in  reasonable  restraint  of  trade — that  is,  he  either  gets  immunity  or 
condemnation. 

Mr.  Jenks.  May  I  suggest  that  the  word  "may''  should  be  used 
instead  of  the  word  "shall?" 
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Mr.  Davenport.  Oh,  there  is  nothing  compulsorv  about  it. 

Mr.  LnxLEFiELD.  He  may  get  immunity  or  condemnation? 

Mr.  Jenks.  Yes,  he  may. 

Mr.  LoTTLEFiELD.  That  does  not  affect  the  legal  proposition. 

Mr.  Davenport.  This  is  aside  from  the  side  from  which  I  intend  to 
approach  the  question;  but  you  will  immediately  notice  that  there  is 
a  class  distinction  introduced  there,  and  some  acts  that  are  ob- 
noxious to  the  substantive  provisions  of  the  law  are  punishable  in 
one  and  precisely  the  same  acts  another  is  exempted  from  punish- 
ment for.  In  the  next  place,  you  will  observe  that  the  power  of 
decision  in  that  matter  is  given  to  an  administrative  officer  of  the  Gov- 
ernment.   The  difficultv  with  that  kind  of  legislation  is  twofold. 

Mr.  LiTTLEFiELD.  Tucy  propose  now  to  vest  it  in  the  Interstate 
Commerce  Commission. 

Mr.  Davenport.  That  is  a  mere  change  of  tribunal,  and  it  does  not 
alter  the  legal  effect  of  what  is  proposed. 

Mr.  LiTTLEFiELD.  Your  proposition  would  apply  just  the  same  ? 

Mr.  Davenport.  Yes.  You  have  here  the  question  propounded 
to  you,  Would  this  Hepburn  bill  be  valid  if  passed  ?  If  not,  of  course 
it  would  be  ruination,  as  a  whole,  to  the  existing  law,  for  reasons  not 
necessary  now  to  be  explained.  In  the  first  place,  is  it  due  process  of 
law  witmn  the  meaning  of  the  fifth  amendment  to  subject  men  to  the 
adjudication  of  an  officer  of  that  character?  Passing  that  question, 
is  such  l^islation  obnoxious  to  the  provisions  of  the  fifth  amendment 
because  it  creates  classes  artificially?  In  other  words,  by  the  terms  of 
this  bill  the  same  acts  done  by  two  persons  are  still  to  be  criminal 
under  the  first  section  of  the  Sherman  Act;  but  if  one  has  done  some- 
thing to  avail  himself  of  the  provisions  of  this  bill,  he  is  to  be  there- 
after exempted  from  all  prosecution  by  the  Government  for  his 
criminal  acts,  while  the  other  is  not  exempted.  Is  that  forbidden  by 
the  fifth  amendment?  And  the  same  question  is  involved,  so  far  as 
that  is  concerned,  in  Mr.  Gompere's  proposition  to  exclude  certain 
classes  of  persons  from  the  operation  of  this  Sherman  Act.  Accord- 
iog  to  that,  that  which  is  criminal  in  one  man  or  set  of  men  under 
precisely  the  same  set  of  circumstances  is  to  be  not  criminal  in  an- 
other man  or  set  of  men;  and  that,  of  course,  as  I  said  when  I  was  talk- 
ing  this  morning,  invited  a  discussion  as  to  the  fifth  amendment. 

We  all  know  that  in  the  fourteenth  amendment  there  is  a  provision 
prohibiting  the  States  from  depriving  any  person  within  their  juris- 
diction of  life,  liberty,  or  property  without  due  process  of  law,  or 
from  denying  to  any  person  tne  equal  protection  of  the  laws.  The 
first  part  of  that  clause,  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,  is  in  the  fifth  amendment. 
We  all  Know  that  the  Supreme  Court  of  the  United  States,  in  the  case 
of  ConnoUy  v.  TJie  Pipe  Company  (189  U.  S.),  which  was  an  lUinois 
case,  held  that  the  exemption  of  agricultural  associations  from  the 
antitrust  law  of  that  State  was  forbidden  by  the  fourteenth  amend- 
ment, and  that  that  invaUdated  the  law  as  a  whole. 

Mr.  LiTTLEFiBLD.  That  was  on  the  ground  that  that  particular 
statute  was  obnoxious  to  the  fourteenth  amendment? 

Mr.  Davenport.  Yes;  that  it  was  obnoxious  to  the  fourteenth 
amendment. 

Mr.  Ltttlefield.  Denying  them  the  equal  protection  of  the  law? 
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Mr.  Davenport.  Yes.  The  question  that  every  lawyer  has  had  to 
consider,  and  which  will  certainly  in  the  near  future  come  before  the 
Supreme  Court  of  the  United  States  for  decision,  is  whether  the  pro- 
vision of  the  fifth  amendment  to  the  Constitution,  which  says  that  no 
person  shall  be  deprived  of  Ufe,  Uberty,  or  property  without  due 
process  of  law,  does  hot  import  the  same  thing,  ana  does  not  mean  the 
same  thing,  as  the  fourteenth  amendment. 

Mr.  LiTTLEFiELD.  That  is,  whether  a  man  gets  due  process  of  law 
if  he  is  deprived  of  the  equal  protection  of  the  law? 
,  Mr.  Davenport.  That  is,  if  a  law  is  made  which  is  partial  in  its 
operations  in  the  way  I  speak  of,  whether  that  is  due  process  of  law; 
and  it  is  to  that  point — of  these  two  constitutional  amendments,  the 
fifth  amendment  and  the  fourteenth  amendment — that  I  want  for  a 
short  time  to  direct  your  attention. 

Mr.  IjOW.  Does  Mr.  Davenport  mtend  to  say  that  this  bill  does  not 
deal  equally  with  everyone  when  everyone  has  a  right  to  come  before 
the  Commission  % 

Mr.  Davenport.  That  is  a  matter  for  discussion  lat^r,  which  I  wiD 
approach;  but  in  the  first  place,  we  want  to  find  out  whether  we  have 
any  constitutional  provision  that  operates  upon  it  at  all,  because  it  is 
my  contention,  and  I  think  it  is  the  judgment  of  those  who  have 
reflected  upon  it,  that  the  condition  in  tnis  bill  which  you  impose  upon 
a  man  to  get  exemption  is  also  equally  obnoxious  to  tne  fourth 
amendment  as  the  invasion  of  that  right  of  privacy  which  it  was  one 
of  the  great  purposes  of  the  Constitution  to  protect. 

Mr.  Littlefield.  That  is,  the  conditions  involving  the  disclosure 
of  information  that  he  can  not  be  required  to  disclose  under  the  pro- 
visions of  the  fourth  amendment? 

Mr.  Davenport.  Yes;  and  let  me  right  here  direct  your  attention 
to  the  efl^ect  of  this  bill.  Any  man  is  exposed  under  it  to  suits  by 
private  parties,  not  only  suits  at  law  but  also  in  equity.  You  know 
there  was  for  some  time  a  doubt  whether  a  private  party  could  resort 
to  a  court  of  equity  to  protect  himself  from  threatened  injuries 
growing  out  of  the  provisions  of  the  Sherman  Act ;  whether  it  was 
not  the  intent  of  Congress  to  limit  his  private  relief  to  his  action  in 
damages.  But  as  I  had  occasion  to  call  the  attention  of  the  com- 
mittee to  some  time  ago,  that  is  not  sound.  In  the  case  of  Bigelow  r. 
The  Calumet  and  Ilecla  Company,  in  155  Federal  Reporter,  the  cases 
are  carefully  considered,  and  it  was  held  that  a  private  party  had  the 
right  to  go  into  a  court  of  equity  and  enjoin  a  threatened  injury  to 
his  business  or  property  under  the  Sherman  antitrust  act;  for  if  you 
will  recall  that  in  the  case  of  Minnesota  v.  The  Northern  Securities 
Company,  in  194  U.  S.,  Mr.  Justice  Harlan  carefully  distinguishes 
between  the  right  of  a  public  official  to  resort  to  the  courts  of  equity 
under  the  Sherman  Act  for  the  protection  of  the  public  against  acts 
that  affect  the  public  alike  and  tne  right  of  a  private  party  to  go  into 
a  court  of  equity  to  protect  himself  from  a  tnreatened  injury  to  his 
business  resulting  from  such  acts;  the  distinction  being  the  same  as 
that  between  proceedings  in  equity  to  protect  the  public  from  a 
public  nuisance  and  to  protect  a  private  party  from  injury  peculiar 
to  himself;  and  I  take  it  that  there  is  no  doubt  longer  in  the  mind 
of  anyone  that  a  party  can  resort  to  the  Federal  courts,  and  indeed 
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for  that  matter  to  the  State  courts,  in  equity,  to  protect  himself 
from  the  unlawful  acts — from  the  effect  upon  his  business  of  the 
unlawful  acts — prohibited  by  this  Sherman  antitrust  act.  He  is  not 
limited  to  his  action  for  treole  damages  under  the  seveth  section  of 
the  act.  And  this  for  very  manifest  reason — that  the  Sherman  anti- 
trust act  is  entirely  silent  about  that  being  the  exclusive  remedy,  or 
about  its  being  considered  an  adeauate  remedy  at  law. 

Mr.  LrrxLEFiELD.  That  is,  it  aoes  Aot  change  that  well-settled 
rule  of  law  that  while  a  remedy  is  given  it  does  not  follow  necessarily 
that  the  remedy  given  is  an  adequate  remedy. 

Mr.  Davenport.  That  is  it,  exactlv.  I  take  it  that  this  honorable 
committee  will  come,  on  reflection,  to  the  conclusion  that  if  this  pro- 
posed bill  is  passed  a  party  who  has  made  a  reasonable  agreement 
or  combination,  a  party  who  has  made  an  agreement  or  combination 
which  has  the  sanction  of  the  Commissioner  of  Corporations  or  of 
the  Interstate  Commerce  Commission,  will  still  be  exposed  by  its 
terras  to  attack,  and  if  the  combination  that  he  has  made  or  the  con- 
tract thatphe  has  made,  whether  reasonable  or  not,  is  actually  in 
restraint  of  trade,  as  that  has  been  defined  by  the  Supreme  Court  of 
the  United  States,  that  he  can  be  sued  by  a  private  party.  That 
being  the  case,  the  proposition  involved  in  this  proposed  bill  is  that 
a  person  seeking  exemption  from  pubUc  prosecution  shall  walk  up 
to  the  Commissioner  of  Corporations  ana  disclose  that  which  will 
absolutely  furnish  the  proof  under  which  he  can  be  mulcted  in  dam- 
ages, or  under  which  he  can  be  enjoined  from  doing  at  the  suit  of  a 
private  party  the  very"  thing  he  asks  permission  from  the  Commissioner 
of  Corporations  to  do.  I  am  somewhat  surprised,  myself,  that  the 
very  eminent  gentlemen  who  took  part  in  drafting  or  concocting  this 
measure  did  not  observ^e  the  unfortunate  position  in  which  the  sup- 
posed beneficiaries  of  this  law  would  be  placed.  Not  to  dilate  upon 
that  point  any  further  at  present,  it  is  sufficient  to  say  that  there  are 
grave  reasons  to  doi^bt  the  constitutionality  of  such  a  condition  as 
IS  imposed  upon  the  party  who  seeks  the  benefit  of  this  law;  but  if  he 
does  do  this,  he  comes  under  a  favored  class. 

Mr.  LriTLEFiELD.  They  might  raise  the  question  that  no  one  else 
could  take  advantage  of  the  proposition,  and  if  they  reUnquished 
their  right  to  take  advantage  or  it  no  one  else  could  complain. 

Mr.  Davenport.  Well,  tliat  is  another  aspect  of  it;  but  the  com- 
mittee will  remember  that  long  course  of  decisions  of  the  Supreme 
Court -of  the  United  States,  beginning  with  the  case  of  The  United 
States  V.  Bovd,  in  116  U.  S.,  I  oelieve,  and  ending  with  the  case  of 
Hale  &  Henkel,  quite  recentty,  as  to  the  interpretation  of  the  fourth 
amendment,  and  that  a  man  was  protected  bv  in  it.  And  I  throw  out 
in  this  connection  this  observation,  that  this  legislation  is  by  no  means 
free  from  trouble  from  the  fourth  amendment  to  the  Constitution. 
But  we  will  pass  that.  A  man  says,  '^I  do  not  care  to  avail  myself  of 
that."  Another  man  says,  '*I  do  avail  myself  of  it."  Instantly  by 
the  act  of  this  administrative  officer,  so  far  as  the  first  six  sections  of 
the  Sherman  Act  are  concerned,  proceedings  by  the  Government,  pro- 
ceedinp  in  equitv  or  by  criminal  prosecution,  are  suspended  as  to 
him  who  has  availed  himself  of  it  by  making  disclosures,  but  the  other 
who  does  not  avail  himself  of  it  by  making  disclosures  and  who  has  good 
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and  juitifiable  reasons,  reasons  that  can  be  justified  under  the  fourth 
amendment,  for  refusing  to  avail  himself  of,  is  to  be  punished. 

Mr.  LiTTLEFiELD.  That  does  not  necessarily  establish  their  ^ilt. 
That  places  them  in  a  place  where  they  can  not  plead  the  immunities. 

Mr.  Davenport.  They  are  both  guilty. 

Mr.  Littlefield.  You  proceed  on  that  assumption  of  the  facts  1 

Mr.  Davenport.  That  is  the  whole  scope  of  the  bill.  They  are 
all  under  the  condemnation  of  the  law,  but  one  shall  not  be  prose- 
cuted if  he  shall  pursue  a  certain  course,  while  the  other  man  shall 
be  prosecuted  if  he  does  not  pursue  that  course. 

Mr.  Littlefield.  You  are  assuming  as  the  basis  of  that  hjrpothesis 
a  condition  where  they  are  both  violating  the  law? 

Mr.  Davenport.  They  are  both  violating  the  law. 

Mr.  Littlefield,  For  the  purposes  of  your  illustration  you  assume 
that. 

Mr.  Davenport.  That  is  the  very  purpose  of  this  proposed  bill,  to 
maintain  unimpaired  the  existing  provisions  of  the  Sherman  antitrust 
act,  except  so  rar  as  it  relates  to  trie  modification  in  the  seventh  sec- 
tion, providing  for  single  damages  instead  of  treble  damages,  and  the 
exception  in  regard  to  employers  and  emplove'es  and  arrangements 
made  between  tliem,  that  law  is  to  stand  m  full  force,  and  any  man 
who  does  not  avail  himself  of  these  conditions  can  be  prosecuted  for 
a  contract  or  combination,  even  in  reasonable  restraint  of  trade. 

Mr.  Littlefield.  Yes. 

Mr.  Davenport.  And  the  other  man  would  be  prosecuted  for  the 
same  thing  did  he  not  pursue  the  course  prescribed  in  order  to  get 
immunity. 

Mr.  Littlefield.  Their  proposition  is  that  he  can  do  that,  and 
that  the  failure  of  the  Commissioner  of  Corporations  to  hold  that  it 
is  unreasonable  is  simply  prima  facie  evidence  that  it  is  reasonable. 
That  is  the  way  I  understand  it. 

Mr.  Davenport.  If  he  holds  that  it  is  unreasonable,  the  guilty 
party  is  prosecuted  for  the  unreasonable  part  only. 

Mr.  Littlefield.  If  he  does  not  hold  that  it  is  unreasonable,  that 
is  a  negative  affirmation. 

Mr.  Davenport.  That  is,  he  is  to  be  prosecuted  if  it  is  unreasonable. 

Mr.  Littlefield.  Yes. 

Mr.  Davenport.  But  I  am  speaking  of  those  offenses  imder  the 
present  law  which  Mr.  Towne  spoke  of,  where  it  is  in  reasonable 
restraint  of  trade.  For  reasonable  restraint  of  trade  they  are  both 
subject  to  prosecution.  The  object  of  this  bill  is  to  excuse  one  from 
the  prosecution.  The  guilt  is  the  same,  but,  as  Judge  Cowan  said,  a 
dispensing  power  has  wiped  out  as  to  him  the  process  against  him. 

Mr.  Littlefield.  If  tlieir  theory  of  the  bill  is  correct,  it  is  all  wiped 
out.  They  say  that  the  determination  of  the  Commission  that  a  con- 
tract is  reasonable  is  only  prima  facie  evidence ;  and  does  that  mean 
anything  more  than  a  presumption  of  innocence  ? 

Mr.  Davenport.  Tnat  is  another  proposition,  I  may  suggest.  The 
question  here  is  where  the  commissioner  says  it  is  reasonable. 

Mr.  Littlefield.  But  he  does  not  say,  in  any  event,  that  it  is 
reasonable. 

Mr.  Davenport.  He  gives  them  exemption  so  far  as  he  can  from 
the  operation  of  the  law.     The  law  is  still  the  same. 
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Mr.  LiTTLEFiELD.  Yes;  unless  he  comes  to  the  determination  that 
it  is  unreasonable,  it  is  equivalent  to  a  holding  that  it  is  reasonable. 
They  claim  that  that  is  only  prima  facie,  ana  that  he  may  still  be 
prosecuted. 

Mr.  Davenport.  If  it  is  unreasonable. 

Mr.  Lfttlefield.  Certainly. 

Mr.  Davenport.  But  suppose  it  is  reasonable  ? 

Mr  Littlefield.  That  is  another  proposition. 

Mr.  Davenport.  That  is  the  proposition  I  am  talking  about. 

Mr.  LrnxEFiELD.  If  it  is  unreasonable,  while  the  determination  is 
not  conclusive,  if  it  turns  out  to  be  reasonable  then  they  get  immunity. 

Mr.  Davenport.  But  if  they  do  not  undertake  to  get  this  determi- 
nation which  will  exempt  them,  then  they  are  prosecuted  if  it  is  reason- 
able. 

Mr.  Littlefield.  Yes. 

Mr.  Davenport.  Now,  I  think  we  are  confronted  with  the  fact  that 
the  man  who  does  not  get  exemption  under  this  law  is  exposed  to 
prosecution  for  a  reasonable  agreement.  A  man  in  precisely  the  same 
circumstances  as  to  the  commission  of  the  act  is  guilty;  but  he  can  not 
be  prosecuted  for  it. 

Mr.  Ltttlefield.  That  is  it. 

Mr.  Davenport.  Now,  I  want  to  know  whether  we  live  under  a 

{government  where  such  a  thing  as  that  can  be  permitted;  whether 
egislation  of  that  character  can  run  the  gauntlet  of  the  Constitution 
of  the  United  States. 

ilr.  Low.  Is  it  not  within  the  power  of  the  Constitution  to  specify 
the  conditions  of  an  amnesty? 

Mr.  Davenport.  We  would  then  run  into  more  constitutional 
trouble  about  the  pardoning  power.  Why,  Mr.  Chairman,  our  fathers 
fled  from  a  country  that  had  suffered  from  the  evils  of  the  dispensing 
power  of  the  king  of  Great  Britain.  It  was  part  of  the  ancient  pre- 
rogative of  the  king  of  Great  Britain,  it  was  claimed,  in  regara  to 
criminal  statutes,  to  remit  penalties,  both  civil  and  criminal,  and  the 
application  of  that  doctrine  during  the  troubles  of  his  reign  from  1685 
to  1688,  when  he  remitted  the  criminal  penalties  against  the  Catholics, 
cost  James  II  his  crown.  That  act  more  than  anv  other,  in  view  of 
the  terrible  prejudices  that  existed  in  those  days,  cost  King  James 
II  his  crown.  He  fled  from  the  country  on  the  landing  of  the  Prince 
of  Orange.  But  this  power  of  dispensing  the  penalties  of  criminal 
laws  was  one  of  the  offenses  against  the  rights  of  man  and  the  rights 
of  the  citizen  from  which  our  fathers  fled  to  this  country  in  the  reigns 
of  James  I  and  Charles  I.  I  suggest  that  it  is  contrary  to  the  very 
spirit  of  American  institutions  that  anywhere  in  the  Government  of 
the  United  States,  either  in  its  legislative  branch,  in  its  judicial 
branch,  or  in  the  executive  branch,  except  as  it  is  under  the  par- 
doning power  as  to  past  offenses,  there  should  be  any  such  power  as 
this  to  grant  immunity,  especially  as  to  future  oflenses. 

Mr.  Littlefield.  That  is,  to  relieve  the  act  of  its  criminal  charac- 
ter by  an  act  of  the  legislature?  That  is  the  proposition  you  are 
coming  to? 

Mr.  Davenport.  I  was  coming  to  that.  There  is  a  distinguished 
gentleman  here  from  Chicago  who  wishes  to  be  heard,  and  I  will 
now  yield  to  him.     I  understand  that  he  favors  this  legislation. 
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STATEMENT  OF  MR.  LEVY  MATEE,  OF  CHICAOO,  ILL. 

• 

Mr.  Mayer.  1  have  no  arguments,  suggestions,  or  comment^*  to 
make,  and  the  reason  for  that  position  is  this:  At  a  conference  held 
last  night  and  early  this  mommg  with  Mr.  Low  and  his  associates 
who  are  primarily  responsible  for  drafting  this  particular  bill,  certain 
proposed  amendments  were  discussed  which  I  am  advised  it  is  their 
contemplation  to  put  into  tangible  shape.  Those  proposed  amend- 
ments with  the  further  amendments  which  it  is  contemplated  will 
be  taken  up,  discussed,  and  put  into  form,  will  probably  dispose  of  a 
number  of  objections  that  we  have  to  the  pendmg  bill.  It  has  been 
deemed  impoUtic  that  1  should  at  the  present  time  attempt  to  discuss 
certain  portions  of  the  pending  legislation  which  are  by  us  deemed  un- 
fair or  unreasonable,  because  it  is  beUeved  thev  will  be  cured  by 
contemplated  amendments,  and  on  that  account  it  is  deemed  appro- 
priate and  preferable  that  until  the  contemplated  amendments  are 
whipped  into  shape,  any  comments  or  suggestions  we  desire  to  make 
should  be  suspended,  with  the  hope  that  possibly  there  mav  be  no 
occasion  to  advance  a  number  of  the  arguments  or  points,  whicK  other- 
wise would  have  been  submitted  to  the  committee  to-day.  There 
is  just  one  point  which  I  feel  justified  in  submitting  to  you  for  your 
consideration,  and  which  it  will  be  endeavored  to  cure  bv  an  amend- 
ment  if  it  is  curable,  and  I  allude  to  it,  not  that  I  do  not  believe  that 
the  members  of  the  committee  have  very  much  more  food  for  intel- 
lectual reflection  than  they  need,  but  this  may  furnish  a  reason  why 
I  am  suspending  comment  on  the  bill.  Under  the  pending  projwsed 
legislation  the  so-called  immunity  wliich  will  be  granted  to  corpora- 
tions which  are  registered,  will  lead  to  xevy  serious  consequences, 
in  view  of  the  fact  that  the  Federal  Government  does  not  contemplate 
in  the  pending  bill — and  if  it  did  it  could  not  successfully  do  so — to 
grant  immunity  to  corporaticms  whose  registration  has  disclosed  pos- 
sible violations  of  the  antitrust  statutes  of  the  46  difTerent  states; 
and  very  fearful  consequences  might  ensue  to  the  corporations  that 
might  register,  and  it  is  our  idea  that  this  registration  would  be  all- 
emoracino;  and  all-absorbing  because  no  one  corporation  could  register 
without  snowing  its  contracts,  and  all  other  cor|K)rations  which  were 
parties  to  those  contracts,  unless  they  registered  would  not  gain  the 
Denefit  of  the  contemplated  registration  law%  and  they,  in  turn,  if 
they  registered,  would  have  to  file  and  submit  their  contracts  which 
would  bring  in  other  parties  and  corporaticms,  and  it  is  verj'  easily 
conceivable  how,  within  a  very  short  time,  every  corporation  would 
be  a  registered  corporation.  Otherwise,  the  corporations  that  were 
registered  and  were  parties  to  a  contract  would  gain  certain  immunities 
while  those  who  were  parties  to  the  same  contracts  and  did  not  register 
would  have  the  possible  penalty  of  the  Sherman  antitrust  act  and 
the  amendments  against  tnem. 

There  of  course  can  be  no  contract  unless  there  are  two  parties  to  it, 
and  if  any  one  party  registers  it  must  file  that  contract;  so  that  this 
would  of  necessity  require^the  registration  of  all  other  corporations 
interested  in  the  contract.  That  would  lead  in  turn  to  the  filing  >*ith 
the  Bureau  of  Corporations,  or  whatever  department  became. the 
depository  of  the  contracts,  of  all  contracts  of  corporations,  and  that 
would  lead  to  a  disclosure  which  might  lead  to  untold  injurious  con- 
sequences, because  these  disclosures  might  indicate — I  do  not  say 
win  indicate — violations   of   the  various   antitrust   statutes  of  the 
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yarious  States,  and  so  far  as  interstate  commerce  is  concerned  the 
violations  disclosed  by  such  contracts  would  furnish  conclusive  proof 
to  the  various  prosecuting  de{)artments  of  the  various  States  ot  the 
absolute  violation  of  the  local  antitrust  statutes.  That  is  a  prospect 
which  is  both  appalling  in  its  portents  and  creates  a  conundrum 
which  will  require  all  the  intellectuality,  legal  and  otherwise,  of  those 
who  are  employed  in  drafting  this  ledslation  to  cure  it. 

Mr.  LrrxLEFiELD.  Do  I  understand  you  are  opposed  to  this  legisla- 
tion unless  this  appalling  consequence  is  provioed  against  ? 

Mr.  Mater.  We  are  opposed  to  it  in  its  present  form. 

Mr.  LiTTLEPiELD.  Have  you  noticed  that  it  authorizes  the  Presi- 
dent at  any  time  to  impose  any  new  and  additional  regulations  he 
iiKes  f 

Mr.  Mayer.  That  has  been  provided  so  that  no  corporation  in 
advance  would  know  what  regulations  might  be  made  in  the  future. 
We  contemplate  and  appreciate  the  possible  consequences,  and  in 
view  of  that,  after  a  long  conference  last  night,  continuing  until  2 
o'clock  this  morning,  it  has  been  deemed  best  that  the  views  which  I 
was  to  advance  for  the  various  interests  I  represent  should  be  held  in 
abeyance,  because  in  the  very  immediate  fixture  it  is  believed  that 
amendments  can  possibly  be  formulated  and  presented  which  would 
cure  at  least  some  of  the  objections  which  at  the  present  time  we 
deem  not  only  serious,  but  vital  to  the  proposed  legislation. 

Mr.  LiTTLEFiELD.  I  just  Want  to  make  this  suggestion,  that  it  is 
quite  possible  that  unless  you  are  heard  now  in  detail  you  may  not 
nave  an  opportunity  to  be  heard  later.  Of  course  the  session  of 
Congress  is  drawing  to  a  close,  and  whUe  I  personally  am  willing  to 
accommodate  you  to  any  extent  that  is  thought  to  be  reasonaole, 
yet  the  people  who  are  interested  in  the  bill  want  to  conclude  the 
hearings  within  a  reasonable  time. 

Mr.  Mayer.  The  answer  to  that  is  this.  It  is  believed  that  some 
of  the  objections  to  the  bill  canjand  will  be  cured  by  the  amendments 
of  this  committee,  and  that  the  discussion  in  puBlic  at  the  present 
time  of  these  matters  would  subserve  no  gooa  purpose,  but  would 
lead  possibly  to  a  CTeat  deal  of  needless  acrimony,  and  promiscuous 
hostility  which  we  oelieve  can  be  avoided.  The  interests  for  which 
I  am  talking  are  extremely  anxious  that  some  appropriate  legisla- 
tion, reasonable  in  its  scope  and  terms  and  beneficial  and  advanta- 
geous in  its  results,  should  become  a  law;  but  the  pending  legislation, 
if  it  imfortunately  does  become  a  law,  will  work  hardships  of  so  untold 
a  character  that  we  hesitate  to  even  imagine  what  those  consequences 
will  be. 

Mr.  LiTTLEFiELD.  What  interests  do  vou  represent  ? 

Mr.  Mayer.  I  am  speaking  for  the  Illinois  Manufacturers'  Asso- 
ciation and  the  American  Shippers'  Association.  The  Manufactur- 
ers' Association,  directly  and  by  alliance,  has  6,000  members  who 
represent  in  the  aggr^ate  two  billions  of  dollars. 

Mr.  LrrxLEFiELD.  What  is  your  own  business  ? 

Mr.  Mayer.  I  am  a  lawyer. 

Mr.  LrrTLEFiELD.  I  was  going  to  say  that  after  you  get  through 
with  your  conferences  and  aiscussions,  if  you  do  not  reach  any  con- 
clusion satisfactory  to  you,  if  we'can  so  arrange  I  would  be  very  glad 
to  hear  you;  but  I  am  doing  my  best  to  forward  the  hearings,  in 
deference  to  the  wishes  of  my  friend,  Mr.  Low.'^Perhaps  if  you  bum 
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a  sufficient  amount  of  midnight  oil  you  may  be  able  to  get  a  result 
that  may  be  satisfactory  to  you. 

Mr.  Mayes.  If  I  may  be  mdulged  in  the  request,  I  would  like  the 
chairman  to  ask  Mr.  Low  to  state  his  views  of  what  I  have  spoken  of. 

Mr.  LmxEFiELD.  So  for  as  I  am  concerned  that  is  agreeable.  I 
want  to  accommodate  Mr.  Low. 

Mr.  Low.  At  the  outset  of  this  hearing  I  referred  to  the  proposed 
transfer  to  the  Interstate  Commerce  Commission,  and  our  general 
idea  that  if  we  could  learn  to-day  the  objections  to  the  bill  it  was 
quite  possible  that  sorfte  of  them  might  be  obviated  by  amendment. 

Mr.  LrrTLEFiELD.  I  can  see  the  force  of  these  suggestions. 

Mr.  Mayer.  May  I  be  pardoned  just  one  other  suggestion,  and 
possibly  a  legallv  technical  one?  In  a  case  in  which  I  was  engaged 
as  counsel,  in  which  the  antitrust  statutes  of  Illinois  were  tested  as 
tQ  their  constitutionality,  the  supreme  court  of  Illinois  decided,  and 
its  decision  has  been  subsequently  approvingly  cited  by  the  Federal 
Supreme  Court,  that  the  requirement  of  the  Illinois  statutes  that 
every  corporation  shall  annually  make  a  statement  as  to  whether  it 
is  a  party  to  a  contract  or  agreement  or  combination  in  restraint  of 
trade,  the  State  statute  granting  immunity  if  the  truth  be  told  and 
inflicting  the  penalty  for  perjury  if  an  untruthful  affidavit  be  filed, 
was  valid,  and  the  supreme  court  of  Illinois  in  our  favor  said  that  the 
disclosure  might  show  a  violation  of  the  Sherman  Antitrust  Act,  and 
that  the  immunitv  of  Illinois  was  not  coextensive  with  the  offense; 
but  the  reply  to  tliat  was  that  the  State  of  Illinois  and  the  Federal 
Government  were  two  independent  sovereignties,  and  decisions  were 
cited  from  the  Untied  Kingdom  and  its  colonies  to  show  that  they 
would  have  a  defense  against  the  penalty  under  the  law  of  the  inde- 
pendent sovereign,  and  that  it  was  no  answer  to  say  that  the  disclo- 
sure might  subject  them  to  penalties  under  the  Federal  law. 

Mr.  Littlefield.  It  was  neld  in  that  case  that  the  statute  was 
valid? 

Mr.  Mayer.  Yes,  sir;  that  the  statute  was  valid. 

Mr.  Littlefield.  So  that  is  a  question  for  the  exercise  of  legisla- 
tive discretion,  as  to  whetl^er  legislation  of  that  sort  should  be  placed 
on  the  statute  books  which  subjects  a  corporation  to  consequences 
as  to  which  they  can  not  j;et  proper  legal  protection? 

Mr.  Mayer.  This  goes  a  little  further;  it  goes  not  so  much  to  the 
legislative  discretion,  but  it  goes  to  the  fact  whether  legislation  of 
that  character,  unless  it  can  be  adequately  protected,  should  be  con- 
templated or  even  projected. 

Mr.  Littlefield.  That  is  a  question  of  policy. 

Mr.  Mayer.  Because  as  to  this  registration,  as  the  chairman  and 
the  other  la^\yers  of  the  committee  know,  very  few  contracts  nowa- 
days exist  that  are  not  both  interstate  and  intrastate  in  their  scope, 
and  in  the  employers'  liability  decision,  as  you  know,  the  Supreme 
Court  reversed  the  validity  of  your  statute  and  held  it  unconstitu- 
tional and  illegal  because  it  embraced  intrastate  commerce,  holding 
in  that  case  that  the  Congress  could  not  legislate  on  that  subject. 
No  immunity  that  Congress  would  undertake  to  grant,  nor  any  ri^ht 
of  pardon  given  to  the  President,  could  possibly,  in  any  most  cus- 
torted  view  of  the  law,  cover  State  offenses. 

Mr.  LriTLEFiELD.  No;  you  are  right. 

Mr.  Sterling.  Wherein  would  the  dire  calamity  be  ?  Might  it  not 
result  in  some  good?         -•  -^^'-^-Thirv-T. T"  " 
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Sir.  LiTTLEFiELD.  That  is,  should  people  have  immunity  from  the 
law? 

Mr.  Sterling.  It  might  enable  the  States  to  enforce  their  statutes 
more  effectively. 

Mr.  LiTTLEFiELD.  Why  should  not  the  statutes  disclose  these 
unhealthy  conditions?  Jg^ 

Mr.  Mayer.  Because  the  statutes  of  many  of  the  46  States  are  so 
inconceivably  unfair  and  unreasonable  I  do  not  believe  Congress 
should  be  made  the  instrumentality  of  coercing  corporations  into 
disclosing  transactions  and  conduct  which  squares  with  every  sense 
of  right,  propriety,  and  decency,  simply  because  some  legislative 
tom^o  has  resulted  in  legislation  in  certain  States  of  a  character 
which  runs  coimter  to  every  sense  of  decency  and  justice. 

Mr.  LiTTLEFiELD.  Assuming  that  legislation  to  be  constitutional, 
then  the  question  would  arise  whether  this  legislative  body,  in  the 
exercise  or  ordinary  comity,  is  not  bound  to  assume  that  those  legis- 
latures have  exercised  their  proper  le^slative  discretion. 

Mr.  Mater.  That  is  an  assumption,  Mr.  Chairman,  which  the 
judiciary  sometimes  indulges  in,  or  perhaps  always,  but  it  is  a  very 
violent  presumption  when  indulged  in  by  a  legislative  body. 

Mr.  LiTTLEFiELD.  You  feel  that  when  we  have  knowledge  of  the 
real  facts,  it  hardlv  does  to  create  such  a  fiction? 

Mr.  Mater.  Yes,  sir.  I  am  very  much  indebted  to  you  gentlemen, 
and  thank  Mr.  Davenport. 

Mr.  BuxjR.  I  want  to  suggest  a  point  to  Mr.  Mayer  before  he  goes. 
Under  the  law  estabUshing  the  Bureau  of  Corporations  the  Commis- 
sioner of  Corporations  has  power  to  gather  inrormation  in  regard  to 
the  organization,  conduct,  and  management  of  the  business  of  any 
corporation  engaged  in  interstate  commerce,  and  the  information  so 
obtained,  or  as  much  thereof  as  the  President  niav  direct,  shall  be 
made  public.  That  is  the  act  of  1903  establishing  tne  Bureau  of  Cor- 
porations. Is  that  not  really  open  to  the  same  objection?  I  thrgw 
that  out  simply  as  a  suggestion. 

Mr.  Mayer.  The  answer  to  that  is  that  no  one  is  compelled  to,  or  has 
availed  of  that  law,  and  there  is  no  immunity  grantecf  so  as  to  invite 
any  corporation  to  come  under  its  cover.  But  this  present  legislation 
is  an  invitation  to  corporations,  in  consideration  of  the  immunity  and 
the  constitutional  limitation  which  is  promised  them,  to  avail  them- 
selves of  the  very  beneficial  hope,  possibly  to  be  realized,  that  for 
some  of  the  misdeeds  that  some  of  your  clients  and  my  clients  have 
committed,  misdeeds  because  the  statute  has  made  them  so 

Mr.  LrrTLEFiELD.  Not  malum  in  se 

Mr.  Mater.  No. 

Mr.  LiTTLEFiELD  (continuing).  But  malum  prohibitum. 

Mr.  Mayer.  That  is  sometimes  a  cloak  for  them  to  come  in  and 
take  advantage  of  the  proposed  law ;  but  if  the  consequences  are  going 
to  be  what  we  anticipate  we  would  urge  that  the  Congress  try  to 
cover  the  proposition,  and  also  one  or  two  others  which  I  have  alluded 
to  in  my  talks  with  Mr.  Low  and  Mr.  Perkins,  so  that  those  benefits 
can  be  secured  for  corporations  that  are  registering  and  the  serious 
consequences  be  avoided  to  those  who  will  not  register. 

Mr.  jLrrTLEFiELD.  One  of  the  most  conspicuous  illustrations  of  the 
operations  of  the  Bureau  of  Corporations  is  the  celebrated  immunity 
bath  administered  in  Chicago  to  the  beef  trust. 
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Mr.  Davenport.  The  suspension  in  order  to  let  Mr.  Mayer  make 
his  remarks  proved  very  opportune. 

Mr.  LiTTLEFiELD.  There  seems  to  be  more  or  less  collusion  between 
you  and  Mr.  Mayer. 

Mr.  Davenport.  I  have  never  conferred  with  him  about  this 
matter.  If  you  turn  back  to  the  argument  made  by  Mr.  Mayer  here 
against  the  anti-injunction  bill,  in  1904 

Mr.  LiTTLEFiELD.  This  same  gentleman? 

Mr.  Davenport.  This  same  gentleman,  Levy  Mayer,  in  opposition 
to  that  bill,  as  it  has  just  now  flashed  upon  me,  you  will  find  a  veij 
admirable  discussion  by  him  against  tne  constitutionality  of  this 
proposed  legislation  as  conflicting  with  this  fifth  amendment  we  are 
now  talking  about. 

But  his  remarks  were  veiy  opportune  for  another  reason,  for  it 
gives  me  an  opportunity  to  direct  the  attention  of  the  distinguished 
gentlemen  who  are  respcmsible  for  the  paternity  of  this  bill  to  another 
constitutional  flaw  in  their  scheme.  The  information  which  a  party 
is  bounil  to  disclose  in  order  to  get  the  immunities  relates  not  only 
to  interstate  commerce,  but  to  intrastate  commerce,  and  most  of  us 
who  have  occasion  to  consult  the  decisions  of  the  Supreme  Court 
are  famihar  with  the  fact  that,  as  he  says,  immunity  granted  by  the 
Federal  Government  does  not  extend  to  offenses  against  the  States, 
and  vice  versa;  in  regard  to  the  action  by  the  States  it  is  well  settled 
by  the  Supreme  Court  in  the  case  he  referred  to,  and  I  think  some 
other  cases  bearing  on  the  subject.  These  gentlemen  have  injected 
here  into  this  bill  a  regulation  of  intrastate  commerce.  Congress  is 
stepping  into  the  field  here  and  saying  to  these  gentlemen  who  do 
an  intrastate  business  as  well  as  an  intei-state  business,  "You  must 
disclose  this  information  in  order  to  get  the  benefit  of  this  act,  and 
at  the  same  time,  of  course,  you  can  not  be  protected  from  the  conse- 
quences under  the  State  law."  I  think  that  provision  brines  us 
squarely  up  against  the  principle  laid  down  in  the  employers'  liability 
case,  and  in  the  trade-mark  cases  in  the  100  United  States  Reports, 
and  that  we  have  another  constitutional  trouble  to  worry  about  in 
this  bill  from  that  aspect  of  it  because  it  covers  both  interstate  and 
intrastate  commerce ;  out,  lest  I  may  be  led  too  far  afield,  let  me  return 
to  what  I  was  talking  about  when  I  gave  way  to  Mr.  Mayer. 

It  being  plain  then  that  arbitrary  classes  are  created  here,  a  dis- 
tinction of  classes  where  one  individual  is  liable  to  prosecution  and 
another  is  not  under  the  same  substantive  provisions  of  the  law, 
the  question  is  whether  or  not  such  a  law  as  that  is  forbidden  by 
the  fifth  amendment  to  the  Constitution.  There  could  be  no  doubt 
about  it,  under  the  fourteenth  amendment  so  far  as  a  State  is  con- 
cerned, because  of  the  express  language  of  that  amendment,  and  the 
matter  I  now  want  to  invite  your  attention  to  is  whether  or  not  there 
is  not  the  same  prohibition  on  the  action  of  Congress  implied  in  the 
words  ''nor  shall  any  person  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law,"  that  is  contained  in  the  fourteenth 
amendment  against  State  action,  although  the  fourteenth  amendment 
adds  to  the  lan^age  of  the  fifth  amendment  the  words  *'nor  denv 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. ' 
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I  suppose  that  when  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States  was  proposed,  it  was  the  common  understanding 
of  the  legal  profession  and  of  the  courts  that  under  the  fifth  amend- 
ment edl  Congressional  laws  had  to  be  equal  in  their  operation. 
Substantially  similar  conditions  existing,  all  persons  were  to  come 
under  the  same  general  law,  and  that  you  could  not  make  one  law 
for  one  man  and  another  law  for  another  man  when  the  conditions 
were  substantially  the  same.  That  leads  to  an  examination  of  what 
the  decisions  were  prior  to  the  adoption  of  the  fourteenth  amendment, 
and  also  what  was  thought  about  it  in  Confess  when  that  amend- 
ment was  proposed,  and  perhaps  I  might  begin  by  stating  what  they 
thought  about  it  in  Congress. 

The  fourteenth  amendment  appears  to  have  originated  in  the 
minds  of  Thaddeus  Stevens  and  or  John  A.  Bingham,  of  Ohio.  In 
December,  1865,  they  both  introduced  resolutions.  I  cite  this  from 
volume  37  of  the  Congressional  Globe,  part  1,  page  10,  December  5, 
1S65: 

Hf)n.  Thaddeufi  Stevena  introduced  a  resolution  to  iimend  the  Constitution,  as 
follows: 

All  national  and  State  laws  shall  be  equally  applicahh'  to  ever\'  citizen,  and  no 
(liscTimination  shall  be  made  on  account  of  race  ana  color." 

On  the  following  day,  as  appears  from  the  same  volume,  page  14, 
December  6, 1865,  John  A.  Bmgham  introduced  a  joint  resolution  to 
amend  the  Constitution  of  the  United  States  so  as  to  empower  Con- 
gress to  pass  all  necessary  and  proper  laws  to  secure  to  all  persons  in 
every  State  in  the  Union  equal  protection  to  their  rights,  hie,  liberty, 
and  property.  Those  resolutions  were  referred  to  the  Committee  on 
the  Judiciary  of  the  House,  this  very  committee.  At  the  same  ses- 
sion a  joint  committee  on  reconstruction  was  created,  and  later  that 
committee  reported  a  proposed  amendment  to  the  Constitution  of  the 
United  States  w^hich  has  this  particular  provision  in  it  in  the  w^ords 
in  which  it  now  appears  in  the  Constitution.  There  was  absent  from 
it  the  sentence  that  says  that  every  person  born  within  the  jurisdic- 
tion of  the  United  States  or  naturahzed  therein  shall  be  a  citizen  of  the 
United  States  and  of  the  State  where  he  resides. 

Mr.  LiTTLEFiELD.  What  committee  did  that  come  from,  from  the 
Committee  on  Reconstruction  or  the  Committee  on  the  Judiciary  ? 

Mr.  Davenport.  The  Joint  Committee  on  Reconstruction.  You 
must  remember  that  there  was  pending  at  the  same  time  what  was 
known  as  the  *' civil  rights  act,''  some  fragments  of  which  are  in  the 
Revised  Statutes  of  the  United  States  to-day,  and  that  was  passed  to 
carry  out  the  same  idea  that  was  involved  in  this  proposition  of  these 
representatives.  When  the  matter  came  up  for  discussion,  as  will 
appear  from  volume  37,  Congressional  Globe,  part  3,  pages  24  to  59, 
on  the  8th  of  May,  1866,  the  civil  rights  bill  havmg  passed  and 
become  a  law  on  the  8th  of  April,  1866,  the  first  section  of  the  four- 
teenth amendment  having  been  reported  by  the  Committee  on  Recon- 
struction as  it  now  stands,  although  without  the  first  sentence  now 
in  it,  Hon.  Thaddeus  Stevens  spoke,  as  follows:         r^^  -.'--^^  '^  ^  ^j 

Let  U8  now  refer  to  the  provisionB  of  the  proposed  amendment.  The  first  section 
prohibits  the  States  from  abridging  the  privileges  and  immunities  of  the  citizens  of 
the  United  States,  or  unlawfully  depriving  them  of  life,  liberty,  or  proi>erty,  or  deny- 
ing to  any  person  within  their  jurisdiction  the  equal  protection  of  the  laws.  I  can 
hardly  believe  that  any  person  can  be  found  that  will  not  admit  that  every  one  of 
these  provisions  is  just.     They  are  all  asserted  in  some  form  or  other  in  our  declaration 
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or  oi]ganic  law.  But  the  Constitution  limits  only  the  action  of  Congress  and  it  is  not 
a  limitation  on  the  States.  This  amendment  supplies  that  defect  and  allows  the  Con- 
gress to  correct  the  unjust  legislation  of  the  States,  so  far  that  the  law  which  operates 
upon  one  man  shall  operate  eaually  upon  all.  Whatever  law  punishes  a  white  man 
for  a  crime  i^all  punish  the  black  man  precisely  in  the  same  way,  and  to  the  nme 
degree  whatever  law  protects  the  white  man  shall  afford  equal  protection  to  the  black 
man. 

Mr.  LiTTLEFiELD.  Before  you  leave  that  extract,  the  gist  of 
Stevens's  statement  apparently  is  found  in  the  fact  that  he  ties  the 
Declaration  of  Independence  ^dth  the  organic  law,  which  rather 
minimizes  the  effect  of  his  statement. 

Mr.  Davenport.  Hardly,  because  of  a  case  I  will  call  your  attention 
to^  decided  by  the  Supreme  Court  of  the  United  States,  that  the  Con- 
stitution is  to  be  interpreted  in  the  light  of  the  Declaration  of  Inde- 
pendence, and  that  the  foundation  prmciple  of  American  institutions 
IS  the  equality  of  all  men  before  the  law. 

Mr.  LiTTLEFiELD.  While  that  all  may  be,  it  does  not  make  the 
Declaration  of  Independence  part  of  the  Constitution. 

Mr.  Davenport.  No,  but  we  are  endeavoring  to  ascertain  whether 
or  not  the  Constitution  of  the  United  States  is  not  to  receive  the 
same  interpretation  in  the  fifth  amendment  that  it  does  in  the 
fourteenth. 

Mr.  LnTLEFiELD.  Yes,  that  is  it  precisely. 

Mr.  Davenport.  And  whether  the  insertion  of  the  words  "nor 
deny  to  any  person  \^dthin  its  jurisdiction  the  equal  protection  of  the 
laws"  adds  anything  to  the  firth  amendment  in  the  respects  we  are 
speaking  of. 

Mr.  LiTTLEFiELD.  That  is  the  precise  point. 

Mr.  Davenport.  Of  course,  you  may  say  ''Why  were  those  words 
added?  Why  was  it  not  made  applicable  to  the  Federal  laws  as  well 
as  the  States?"  because  that  was  the  original  idea  contemplated  by 
both  parties,  gentlemen,  when  they  introduced  the  resolution  which 
begat,  as  you  may  saj',  the  fourteenth  amendment.  It  was  thought 
that  there  were  possiole  some  acts  by  the  States  which  discriminated 
in  some  form  or  other,  not  by  laws,  but  by  administrative  or  perhaps 
judicial  action,  and  tnose  words  were  added,  not  because,  so  far  as 
affects  this  question,  they  were  not  covered  by  the  words  "nor 
deprive  any  person  of  life,  liberty,  or  property,  without  due  process 
of  law,"  but  to  make  it  so  that  they  could  not,  by  any  device  or 
contrivance,  evade  the  principle  that  was  embodied  in  tliat.  I  say 
that  an  examination  so  far  as  we  may  be  permitted  to  resort  to  an 
examination  of  the  debater  in  Congress,  so  far  as  they  throw  any 
light  upon  the  question,  discloses  that  the  notion  was  that  what  is 
covered  by  the  fourteenth  amendment,  so  far  as  State  action  is  con- 
cerned, is  covered  by  the  fifth  amendment,  so  far  as  Congressional 
action  is  concerned. 

Mr.  LiTTLEFiELD.  Do  you  find  any  specific  reference  in  your  exami- 
nation of  debates  to  that  clause  providing  for  the  equal  protection 
of  the  laws,  except  this  that  you  found  in  Mr.  Stevens's  speech? 

Mr.  Davenport.  There  was  a  great  deal  of  it  there,  but  I  was 
struck  with  this  for  the  purpose  I  had  in  mind,  because  of  the  deci- 
sions to  which  I  am  going  to  call  your  attention  when  I  get  to  it. 

Mr.  LiTTLEFiELD.  I  had  that  debate  selected  out,  but  have  not  had 
time  to  read  it  yet,  and  I  wanted  to  see  if  I  could  not  avail  myself  of 
your  investigation. 
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Mr.  Davenfobt.  I  assure  you  that  I  shall  run  this  thing  down 
myself,  and  I  want  to  call  your  attention  to  the  fact  that  those  old 
lawyers,  and  they  were  big- men,  too — there  was,  of  course  Fessenden 
and  all  the  statesmen  there  of  the  war  period — were  fully  imbued 
with  the  spirit  of  American  institutions  and  the  rights  of  men  and 
equal  treatment  before  the  laws,  and  the  very  reason  given  for  put- 
ting the  restriction  on  the  States  and  not  putting  it  on  the  Federal 
Government  was  that  it  was  already  in  the  Federal  Constitution. 
What  Mr.  Stevens  was  afraid  of  was  this.  Congress  was  about  to 
admit  the  reconstructed  States,  one  after  another  they  expected  to 
come  in  a^ain,  and  Congress  was  ^raid  that  when  after  they  came 
in  they  might  take  such  action  as  would  nullify  the  action  of  the 
civil  nghts  act,  which  the  Congress  the  month  before  had  passed. 
In  so  far  as  it  relates  to  this  subject  it  is  all  summed  ujp  in  what  I 
have  read  of  what  Mr.  St-evens  said.  Were  they  wrong  m  their  con- 
struction of  the  Constitution?  Is  it  or  is  it  not  true  tnat,  according 
to  the  judgment  of  the  judiciary  of  this  country,  all  that  is  embraced, 
so  far  as  relates  to  this  question,  in  the  clause  ^'nor  shall  any  State 
deny  to  any  person  withm  its  jurisdiction  the  equal  protection  of  the 
laws,"  is  by  tne  Fifth  Amendment  equally  prohioitea  to  Congress. 

I  have  some  cases  that  I  want  to  call  your  attention  to  on  that 
subject.  The  first  I  want  to  call  your  attention  to  is  one  in  the  State 
of  Tennessee,  the  opinion  in  which  was  delivered  by  a  judge  who 
afterwards  occupied  a  place  on  the  bench  of  the  Supreme  Court  of 
the  United  States,  Judge  Catron.  The  case  is  Wally's  Heirs  v.  Nancy 
Kennedy,  reported  in  2d  Yerger's  Reports,  page  554.     The  syllabus  is : 

Coiistitutional  law — Law  of  the  land — Partial  law. 

The  clause  ''law  of  the  land''  in  our  Constitution  means  a  general  public  law,  equally 
binding  upon  every  member  of  the  community  under  similar  circumstances,  and 
every  partial  or  private  law,  which  directly  proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  affording  remedies  leading  to  simOar  consequences 
ia  unconstitutional  and  void. 

This  is  what  Justice  Catron  says: 

What  is  the  "law  of  the  land?"  This  court,  on  two  occasions,  and  upon  the  most 
mature  consideration  has  declared  the  clause  "law  of  the  land  "  means  a  general  pub- 
lic lay  equally  binding  upon  every  member  of  the  community.  The  ri^ts  of  every 
individual  must  stand  or  fall  by  the  same  rule  or  law  that  governs  every  other  mem- 
ber of  the  body  politic  or  land  under  similar  circiunstances;  and  every  partial  or  pri- 
vate law  whicn  directly  proposes  to  destroy  or  affect  individual  rights,  or  does  the 
same  thing  by  affording  remedies  leading  to  similar  consequences,  is  unconstitutional 
and  void.  Were  it  otherwise,  odious  individuals  or  corporate  bodies  would  be  gov- 
erned by  one  law,  the  mass  of  the  community,  and  those  wno  made  the  law,  by  another; 
whereas  a  like  general  law  affecting  the  whole  community  equaUy  could  not  have 
been  passed.  ( vanzant  v.  Waddel.)  For  the  most  lucid  and  conclusive  exposition 
of  this  clause  of  the  Constitution  within  the  knowledge  of  the  writer,  he  refers  to  the 
opinions  of  Judges  Green,  Kennedy,  and  Peck,  in  the  cause  of  The  Bank  v.  Cooper's 
Securities,  at  Nashville  in  1831. 

Mr.  LiTTLBFiELD.  How  does  the  clause  of  the  Constitution  read 
which  he  is  construing? 

Mr.  Davenport.  *'Law  of  the  land." 

Mr.  LiTTLEFiELD.  Ycs;  but  just  read  it. 

Mr.  Davenport.  "But  by  the  judgment  of  his  peers  or  the  law  or 
the  land."  ^         ^     ^  F 

Mr.  LiTTLEFiELD.  What  was  the  case  that  was  before  the  court? 
Mr.  Davenport.  It  was  in  regard  to  a  partial  law. 
Mr.  LrrxLEFiELD.  What  is  the  nature  of  it? 
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Mr.  Davenport  (reading) : 

The  act  of  1827,  which  directed  the  dlBinissal  of  a  certain  class  of  suita,  growing  out 
of  the  reservations  of  land  to  the  heads  of  Indian  families  under  the  treaties  of  1817 
and  1819  with  the  Cherokees^  upon  a  certain  state  of  facts  being  made  to  appear,  is 
partial,  and  therefore  unconstitutional. 

I  strongly  suspect  that  the  chairman  may  have  been  traveling  over 
this  road  from  tne  questions  he  propounds. 

Now,  I  want  to  call  your  attention  to  a  case  in  the  Stat«  of  Maine. 
There  are  cases  to  be  found  in  Pennsylvania  where  the  same  doctrine 
is  laid  down.  There  is  no  doubt  about  it  that  those  old  lawyers 
and  judges  of  the  reconstruction  times  were  saturated  with  the  idea 
that  every  man  in  the  community,  under  similar  circumstances, 
was  to  be  under  the  same  law,  and  it  was  their  great  purpose  in  the 
fourteenth  amendment  to  bring  to  bear  against  State  action  the  same 
prohibition  as  they  believed  existed  in  the  fifth  amendment  against 
Congressional  action.  They  had  no  idea  that  there  was  any  new 
principle  being  applied  by  them  to  the  States,  .nor  did  they  suppose 
they  were  doing  anything  more  in  the  fourteenth  amendment  as  to 
the  States  than  enact  what  was  already  embodied  in  the  fifth  amend- 
ment as  to  Congress. 

Mr.  LiTTLEFiELD.  Your  idea  is  that  the  extra  language  used  was 
simply  out  of  extra  precaution? 

Mr.  Davenport.  Anybody  that  stops  to  tliink  can  see  that  there 
might  have  been  other  ways  than  passing  unequal  laws.  Of  course 
it  was  talked  over  ad  nauseam  in  the  debates  over  the  various  wavs 
the  States  got  at  the  colored  brother  in  those  days.  The  laws  miglit 
have  been  equal  yet  unequally  enforced. 

Mr.  LmLEFiELD.  That  is,  they  wanted  to  put  it  beyond  a  perad- 
venture  on  account  of  the  peculiar  conditions  existing? 

Mr.  Davenport.  Absolutely. 

Mr.  LiTTLEFiELD.  That  is  your  proposition. 

Mr.  Davenport.  Now,  I  want  to  call  your  attention  to  a  case  from 
the  State  of  Maine,  where  they  say  they  raise  good  lawyers. 

Mr.  Jenks.  I  want  to  call  attention  to  the  fact  that  all  these  cases 
emphasize  '^ under  similar  circumstances." 

Mr.  LiTTLEFiELD.  That  does  not  mean  it  is  to  be  a  caseon^^p's" 
and  *'b's,"  but  it  means  from  a  legal  standpoint  ''under  similar 
circumstances." 

Mr.  Davenport.  If  the  gentleman  would  concede  the  proposi- 
tion for  which  I  am  contending,  that,  perhaps,  would  obviate  the 
necessitv  of  discussing  it,  but  you  know  this  question  is  coming  up 
before  the  Supreme  Court  of  the  United  States ;  it  is  as  big  as  a  wooo- 
chuck  in  the  new  employers'  liability  act,  and  you  can  not  escape  it. 

Mr.  Littlepield.  That  precise  question  was  raised  by  the  amend- 
ment I  offered  on  the  floor. 

Mr.  Davenport.  I  want  to  call  the  committee's  attention  to  the 
case  of  the  State  of  Maine  v.  Doherty. 

Mr.  LiTTLEFiELD.  Who  draws  the  opinion? 

Mr.  Davenport.  Jud^e  Dickerson,  the  opinion  concurred  in  by  all 
the  others,  Appleton,  CMef  Justice,  and  Judges  Cutting,  Walton,  and 
Danforth.    The  court  said: 

The  Constitution  of  the  United  States,  Article  XIV,  page  1,  provides  that  ''no 
State  shall  deprive  any  person  of  life,  libeily,  or  property,  without  due  process  of 
law;"  and  the  constitution  of  this  State,  Article  I,  page  6,  also  provides  that  "the 
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accused  dialTnot  be  deprived  of  his  life,  liberty^  property,  or  privileges,  but  by  judg- 
ment of  his  peers,  or  tne  law  of  the  land.''  The  expressions  ''due  process  of  law^^ 
and  "law  of  the  land  "  have  the  same  meaning.  These  provisions  have  their  origin 
in  Magna  Charta,  the  keystone  of  the  arch  of  the  British  constitution.  They  were 
wrested  from  the  kind  as  restraints  upon  the  prerogatives  of  the  crown,  and  were 
incorporated  into  the  Constitution  of  the  Unitedf  States,  and  the  constitution  of  many 
of  the  Federal  States,  as  a  safeguard  against  the  encroachment  upon  these  inherent 
ri^tB  of  the  people  by  congress  of  the  State  legislatures.  When  applied  to  proceed- 
ings in  criminal  cases,  the  expression  "due  process  of  law,''  or  "the  law  of  the  land," 
means  that  no  person  shall  be  deprived  of  life,  liberty,  property,  or  privileges,  without 
indictment  or  presentment  by  good  and  lawful  men,  selected,  oiganized,  and  qualified, 
in  accordance  with  some  preexisting  law,  and  a  trial  by  a  court  of  justice,  according 
to  the  regular  and  established  course  of  judicial  proceedings.  (Coke,  2  Inst.,  46; 
2  Kent,  Com.,  13;  Story  on  Const.,  661.) 

But  what  "law"  is  meant?  Is  it  statute  law,  or  the  common  law?  If  it  be  the 
fomier,  what  protection  do  these  provisions  afford  the  people  against  legislative  usur- 
pation and  wrong?  The  l^^ature  might  enact  a  law,  and  provide  a  regular  course 
d  judicial  proceedings  for  its  admiiiistration,  *he  direct  effect  of  which  might  be  to 
deprive  persons  of  the  rights  these  provisions  were  intended  to  protect,  if  statutory 
law  was  intended  by  these  provisions.  In  that  case,  the  meaning  of  these  constitu- 
tional provisions  would  be  that  no  person  should  be  deprived  of  any  of  the  rights 
specified,  unless  the  legislature  should  pass  an  act  authorizing  it;  instead  of  beine 
a  restraint  ux>on  legislative  power,  they  would  thus  afford  it  .unlimited  scope  and 
license.  The  framers  of  the  Constitution  do  not  rest  under  the  imputation  of  having 
committed  an^r  such  absurdity. 

The  "law"  intended  by  the  Constitution  is  the  common  law  that  had  come  down 
to  us  from  our  forefathers,  as  it  existed  and  was  understood  and  administered  when 
that  instrument  was  framed  and  adopted.  The  framers  of  the  Constitution,  and  the 
people  who  adopted  it,  appreciated  me  protection  afforded  to  life,  liberty,  property, 
and  privileges  by  the  common  law,  and  determined  to  perpetuate  that  protection 
by  making  its  benign  provisions  in  this  respect  the  cornerstone  principle  of  the  funda^ 
mental  law. 

I  want  to  call  your  attention  to  another  very  interesting  case 
before  I  read  from  the  decisions  of  the  Supreme  Court  of  the  United 
States,  a  case  to  be  found  in  the  Sixth  rfebraska,  42,  the  case  of 
Atchison  and  Nebraska  Railroad  Company  v.  Baty.    The  court  said: 

The  terms  "due  process  ol  law"  and  "the  law  of  the  land"— one  or  the  other  of 
which  is  found  in  all  constitutions  of  the  States — are  said  to  mean  the  same  thing; 
and  it  is  Quite  clear  that  they  are  indifferently  used  in  constitutions  for  the  same 
puipoee.  They  are  said  to  refer  to  a  preexisting  rule  of  conduct,  and  designed  to 
exclude  arbitrary  power  from  every  branch  of  the  Government.  (State  v.  Doherty, 
60 Me.,  509;  Norman  v.  Heist,  5  W.  and  S.,  171;  the  State  v.  Simons,  2  Spears,  767^. 
Hence,  these  terms  do  not  mean  merely  a  legislative  enactment;  for  "it  they  did, 
every  restriction  upon  the  legislative  authority  would  be  at  once  abrogated." 

Then  follows  Webster's  famous  definition  in  the  Dartmouth  Col- 
lege case. 

r^ow,  then,  this  matter  approached  very  closely  a  decision  in  the 
Supreme  Coxirt  of  the  Unitea  States,  and  I  refer  t6  the  case  of  Cotting 
V.  Kansas  City  Stock  Yards  Company  (183  U.  S.,  104),  where  the 
court  said : 

The  question  thus  presented  is  of  profoundest  si^ificance.  Is  it  true  in  this  country 
that  one  who  by  his  attention  to  business,  by  his  efforts  to  satisfy  customers,  by  his 
aigacity  in  discerning  the  probable  courses  of  trade,  and  by  contributing  of  his  means 
to  bring  trade  into  those  Imes  succeeds  in  building  up  a  lai^e  and  profitable  business 
becomes  thereby  ^.legitimate  object  of  the  l^ialative  scalping  knife? 

Mr.  LrmjEFiELD.  Who  drew  that  opinion  ? 
Mr.  Davenport.  Mr.  Justice  Brewer. 
Mr.  LrrTLEFiELD.  "Legislative  scalping  knife''  is  good. 
Mr.  Davenport  (reading).  The    possibility    of    such    legislation 
suggests  the  warning  wor£  of  Judge  Catron,  afterwards  Mr.  Justice 
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Catron  of  this  court,  when  in  Vanzant  v,  Waddel  (2  Yerger,  260, 270), 
he  said : 

Every  partial  or  private  law  which  directly  proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  affording  remedies  leading  to  similar  consequencee, 
is  unconstitutional  and  void.  Were  this  otherwise  odious  mdividuals  and  corporate 
bodies  would  be  governed  by  one  rule,  and  the  mass  of  the  community  who  made 
the  law  by  anotiier. 

After  quoting  another  Kansas  case  he  quotes,  on  page  109,  from 
Cooley's  Constitutional  Limitations  as  follows: 

Everyone  has  a  right  to  demand  that  he  be  governed  by  general  rules  and  a  roecial 
statute  which,  without  his  consent,  singles  his  case  out  as  one  to  be  r^:ulatea  by  a 
different  law  from  that  which  is  applied  in  all  similar  cases,  would  not  be  legitimate 
legislation,  but  would  be  such  an  arbitrary  mandate  as  is  not  within  the  province  of 
free  governments.  Those  who  make  the  laws  *'are  to  govern  by  promuJ^ted  estab- 
lished laws,  not  to  be  varied  in  particular  cases,  but  to  have  one  rule  for  ridi  and  poor, 
for  the  favorite  at  court  and  the  countryman  at  plow."  This  is  a  maxim  in  constitu- 
tionfd  law,  and  by  it  we  may  test  the  authority  and  binding  force  of  l^islative 
enactments. 

Mr.  LiTTLEFiELD.  What  was  the  particular  controversy  in  that 
case  ? 

Mr.  Davenport.  They  made  one  law  for  the  corporations  and 
another  for  the  mdividuals.    / 

Mi.  Littlefield.  And  was  that  a  Federal  statute  or  a  Stat€ 
statute? 

Mr.  Davenport.  No;  under  a  State  statute;  but  the  general  prop- 
ositions involved  in  it  are  those  to  which  I  direct  your  attention. 

Mr.  LrrTLEFiELD.  Yes;  but  the  specific  case  in  point. 

Mr.  Davenport.  You  will  not  mid  this  question  decided.  If  it 
had  been  decided,  it  would  not  be  necessary  to  discuss  it. 

Mr.  Littlefield.  Very  true;  but  I  want  you  to  get  into  the  record 
the  circumstances  surrounding  this  decision,  so  that  the  context  will 
show  whether  or  not  it  was  arguendo  or  obiter,  or  whether  is  was  a 
decision  in  point. 

Mr.  Davenport.  That  is  a  pretty  nice  distinction. 

Mr.  Littlefield.  You  are  quite  familiar  with  it. 

Mr.  Davenport.  The  precise  point  is,  of  course,  the  point  decided; 
but  where  they  resort  to  a  hne  of  argument  which  leaas  to  a  conclu- 
sion which  is  equally  apphcable  to  tne  language  in  the  fifth  amend- 
ment as  to  the  language  in  the  fourteenth  amendment,  and  they  put 
it  upon  these  broad  grounds,  it  is  fair  to  suppose  that  they  would 
put  the  same  construction  upon  that  language  in  the  fifth  amend- 
ment if  the  case  came  before  them. 

Mr.  Littlefield.  That  is  a  legitimate  argument,  but  of  course 
that  simply  illustrates  that  the  language  is  not  necessarily  in  point, 
and  is  perhaps  subject  to  the  criticism  tnat  it  may  be  obiter. 

Mr.  Davenport.  The  point  decided,  of  course,  was  whether  their 
treatment  was  obnoxious  to  fundamental  principles. 

Mr.  Littlefield.  Did  the  court  in  that  case  predicate  its  decision 
in  the  end  upon  that  provision  of  the  fourteenth  amendment,  which 
provides  that  no  State  shall  deprive  a  citizen  of  the  equal  protection 
of  the  laws,  or  was  it  predicated  upon  the  general  conditions  you 
have  quoted  ? 

Mr.  Davenport.  Of  course,  the  precise  question  presented  was 
whether  it  was  forbidden  by  the  fourteenth  amendment — that  is  to 
say,  whether  it  denied  to  the  person  the  equal  protection. 
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■ 

Mr.  Ltttlefield.  Then;  in  that  case,  the  court  held,  construing  a 
State  statute,  that  it  was  obnoxious  to  that  provision  of  the  fourteenth 
amendment  which  provides  that  no  State  shall  deprive  a  citizen  of 
the  equal  protection  of  the  law,  but  in  the  discussion  of  the  question 
they  did  use  the  general  terms  to  which  you  have  referred — general, 
fundamental  principles. 

Mr.  Davenport.  And  reenforced  their  conclusion  by  those  cita- 
tions and  by  those  authorities,  Cooley  and  the  rest  of  them,  and  by 
the  reasoning. 

Mr.  Littlefield.  Your  proposition  is  that  the  general,  funda- 
mental reasons  upon  which  thev  relied  in  that  case  are  equally  appli- 
cable to  a  construction  of  the  nfth  amendment? 

Mr.  Davenport.  Certainly;  but  of  course,  we  can  not  say  that  the 
Supreme  Court  of  the  United  States  has  yet  decided;  we  can  not  yet 
say  what  they  will  decide,  but  we  can  conjecture  as  to  what  they 
probably  will  decide. 

Mr.  LrrTLEFiELD.  Your  proposition  is  that  upon  reason  and 
authority,  the  proper  deduction  is  that  they  will  hold  that  the  same 
inhibitions  apply  imder  the  fifth  amendment  as  now  apply  under 
the  fourteentn  amendment  to  the  action  of  the  States? 

Mr.  Davenport.  Yes;  that  is  the  proposition.  Now,  let  us  ad- 
vance to  another  proposition  involved  in  this  legislation. 

Mr.  Littlefield.  Before  you  go  to  that,  Mr.  Davenport,  I  want 
to  just  call  your  attention  to  a  case  that  has  been  hanaed  to  me  so 
that  you  can  examine  it  and  discuss  it  later  if  you  want  to.  It  seems 
that  Judge  Severance,  the  district  jud^e  in  the  case  of  In  re  Sing  Lee, 
54  Federal  Reporter,  page  334,  uses  this  language,  which  in  a  sense, 
so  far  as  its  authority  goes,  rather  contradicts  your  proposition : 

3.  In  behalf  of  the  respondents  it  is  also  said  that  this  statute2denies  to  them^the 
equal  protection  of  the  taw,  and  is  therefore  void,  and  section  1  of  the  fourteenth 
amendment  is  invoked;  but  to  this  it  must  be  answered  that  the  inhibitions  of  that 
section  are  laid  upon  the  action  of  the  several  States,  and  have  no  reference  to  legisla- 
tion by  Congress.  The  amendment  does  not  even  compel  the  State  to  award  a  trial 
by  jury- 
citing  a  case  in  92  U.  S.,  90.     That  is  not  of  very  great  weight. 

Mr.  Davenport.  That  is  far  from  the  proposition  here.  We 
know  that  as  far  back  as  when  the  Supreme  Court  held  certain  pro- 
visions of  the  civil  rights  bill  unconstitutional — in  fact,  the  Slaughter 
House  cases  in  the  16  Wallace — they  said  that  the  provisions  of  the 
fourteenth  amendment  were  directed  against  State  action,  not  the 
action  of  individuals.  That  is  the  precise  point,  that  it  is  directed 
against  the  action  of  the  States,  and  that  legislation  enacted  by 
Congress  to  carry  out  the  fourteenth  amendment  could  not  be,  as 
you  might  say,  of  a  positive  character,  but  that  it  must  be  of  a  char- 
acter to  nullify  the  State  legislation,  providing  a  remedy,  to  come 
up  by  appeal  rrom  the  supreme  court  of  the  State  to  the  Supreme 
Court  or  the  United  States. 

Mr.  Low.  Before  the  gentleman  leaves  that  point,  may  I  not  ask 
him  to  point  out  a^ain  what  the  significance  of  this  discussion  is  as 
it  bears  on  this  bill?  It  is  exceedingly  interesting  and  certainly  it  is 
good  sense,  whether  it  is  good  constitutional  law  or  not. 

Mr.  LrrTLEFiEUJ.  There  is  no  question  about  the  moral  duty  that 
rests  on  Congress. 
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Mr.  Davenport.  How  does  that  apply  here?  In  the  first  place,  it 
applies  to  your  distinguished  coUaDorator's  proposition  nere  to 
exempt  labor  unions  from  the  operations  of  this  law.  In  the- second 
place,  it  applies  to  the  creation  of  two  classes  here  doing  the  same 
thing,  one  or  which  is» guilty  and  Uable  to  punishment  and  the  other 
is^ilty  but  exemnt  from  punishment. 

Mr.  Low.  Mr.  Chairman,  that  is  just  the  point.  The  lay  mind 
does  not  quite  grasp  that,  oecause,  while  it  is  quite  true  that  people 
doing  the  same  thi4  find  themselves  in  different  positions  in  the  end, 
they  both  have  the  opportunity  to  find  themselves  in  the  same 
position. 

Mr.  LiTTLEFiELD.  Your  answer  is  that  the  statute  operates  on  all 
alike  by  giving  them  all  the  same  opportimity,  and  ii  they  do  not 
avail  themselves  of  it  they  put  themselves  in  a  position  where  they 
can  not  complain  of  the  operation  of  the  statute  ? 

Mr.  Low.  I  es.  In  other  words,  that  the  condition  in  the  bill  is 
in  the  power  of  the  individual  to  make. 

Mr,  Jenks.  To  use  the  other  expression,  all  of  those  under  similar 
conditions  are  treated  aUke. 

Mr.  Cowan.  I  would  like  to  ask  a  question  just  at  this  point,  if  it 
would  not  result,  in  the  operation  of  tne  bill  we  now  have  before  us, 
that  the  determination  as  to  whether  or  not  corporations  or  combi- 
nations of  persons  belong  to  the  one  class  or  the  other — that  is,  those 
who  were  subject  to  the  present  law  and  those  who  would  be  subject 
only  to  the  prosecutions  for  unreasonable  restraints — would  depend 
upon  the  arbitrary  ruling  of  the  officer  to  whom  would  be  referred  in 
each  case  the  particular  contract  for  him  to  pass  on? 

Mr.  Low.  iir.  Chairman,  if  the  amendment  can  be  put  into  the 
form  which  we  spoke  of  this  morning,  I  think  that  difliculty  would 
be  avoided — that  is  to  say,  having  it  passed  upon  by  the  Interstate 
Commerce  Commission,  with  an  appeal  to  the  courts. 

Mr.  LiTTLEFiBLD.  So  youT  idea  would  be,  then,  that  the  amendment 
will  at  last  put  it  to  the  court  to  determine  whetner  it  is  reasonable  or 
not  in  advance  of  legislation,  should  the  parties  desire  to  appeal  to  the 
court  ? 

Mr.  Low.  Precisely,  and  further  than  that,  Mr.  Chairman,  is  it  not 
now  an  executive  duty  in  the  Department  of  the  Attorney-General  to 
determine  wh6  is  going  to  be  prosecuted  under  this  Sherman  law  just 
as  it  stands?  They  pick  out  one;  they  might  pick  out  another.  They 
find  the  evidence  against  one  or  another;  they  have  the  duty  of  doing 
it  against  everybody,  but  as  a  matter  of  fact,  the  decision  as  to  who 
shall  be  made  a  victim  under  the  Sherman  law  as  it  now  stands  rests 
with  an  executive  department.  I  think,  by  the  amendment  which  I 
suggested  this  morning,  we  should  avoid  that  difficulty  to  a  very  great 
extent. 

Mr.  LiTTLEFiELD.  Your  idea  is  that  you  would  eliminate  some  of  it; 
you  can  not  eliminate  all,  because  ultimately  it  must  depend  on  the 
Department  of  Justice  as  to  whether  they  will  attack  the  decisions  of 
the  Interstate  Commerce  Commission.  It  is  subject  to  the  same 
criticism  in  that  respect,  although  it  is  a  question  fox  debate  as  to 
whether  your  suggestion  increases  or  minimizes  the  difficulties. 

Mr.  Low.  Precisely. 
^  Mr.  LiTTLEFiELD.  Your  idea  is  that  it  would  minimize  the  diflScul- 
ties,  and  the  other  people  contend  that  you  would  increase  the  diffi- 
culties. 
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Before  Mr.  Dayenport  leaves  that  I  want  to  read  a  little  extract 
from  the  Adair  case,  so  that  he  will  have  it  in  the  record  in  continuity 
with  his  thought.  After  discussing  the  right  of  the  employer  to  dis- 
charge and  the  employee  to  abandon  employment,  the  court  said: 

In^aU  such  particulan  the  employer  and  the  employee  have  equalit]^'  of  right,  and 
ny  legifllation  that  difiturbs  that  equality  is  an  arbitrary  interference  with  the  liberty 
of  contract  which  no  government  can  legally  justify  in  a  free  land.    These  views  find 
support  in  adjudged  cases,  some  of  which  are  cited  in  the  margin. 

Which  is  in  the  line  of  discussion  you  have  been  engaged  in. 

Mr.  CowEN.  Does  not  the  Supreme  Court  of  the  United  States  hold 
that  the  States  may  enact  laws  which  apply  to  all  of  a  class  provided 
there  is  no  arbitrary  classification  ? 

Mr.  Davenport.  Certainly.     The  right  of  the  States  to  classify 

Eeople  and  bring  them  under  laws  is  recognized  by  the  Supreme  Court, 
ut  it  must  be  a  substantial  and  natiu'al  demarcation  and  not  one  that 
is  arbitrary  or  fanciful. 

Mr.  LrrrLEFiELD.  The  elements  of  differentiation  must  be  inherent 
in  the  subject-matter? 

Mr.  Davenport.  That  is  it. 

Mr.  LrmjBFiELD.  And  it  can  not  be  declared  a  class  by  the  legisla- 
ture itself;  the  legislation  must  be  predicated  upon  existing  actual 
conditions? 

Mr.  Davenport.  Yes. 

Mr.  LrrrLEFiELD.  In  which  the  elements  of  diflFerentiation  are 
inherent  ? 

Mr.  Davenport.  Yes,  sir. 

Mr.  LrrrLEFiELD.  That  is  the  proposition. 

Mr.  Davenport.  Yes;  and  summed  up,  "calling  the  tail  of  a  cow  a 
leg  does  not  make  it  so,"  even  if  it  is  done  by  the  le^slature. 

Mr.  BuuR.  If  the  judge  will  permit  me,  1  think  1  can  add  one  item 
of  information  which  is  a  more  direct  inference  than  those  he  has  cited. 
As  I  understand,  his  proposition  is  that  the  language  of  the  fifth 
amendment,  which  is  more  restricted  than  the  language  of  the  four- 
teenth, and  which  does  not  guarantee  the  equal  protection  of  the  laws 
as  against  the  Congress  of  the  United  States,  nevertheless  means  the 
same  thing.  As  I  recall  from  memory,  at  the  end  of  the  opinion  in  the 
employers^  liability  case,  just  decided,  the  court  takes  up  that  very 
question,  and  it  says  the  point  has  been  raised  that  this  employers' 
liability  act  is  obnoxious  to  the  fifth  amendment  because  it  creates 
classes,  and  it  discusses  this  very  question  of  classification.  They  say, 
"We  do  not  feel  that  we  are  called  upon  to  decide  this  point,  because 
we  have  ahreadv  held  the  law  unconstitutional  for  other  grounds  as 
being  beyond  tne  interstate  power  of  Congress,"  and  they  add,  '^We 
do  not  wish  to  detract  from  what  we  have  held  in  reference  to  the 
power  of  a  legislature  to  classify." 

The  point  1  want  to  bring  home  is  this,  that  so  astute  a  tribunal  as 
the  United  States  Supreme  Court,  if  it  had  thought  that  the  question 
of  classification  was  not  within  the  purview  of  tne  fifth  amendment, 
would  have  said  so,  and  would  not  nave  said  "We  do  not  care  to  go 
into  the  merits  of  this  question  now,  because  it  is  not  necessary." 
They  would  have  said,  "This  point  is  not  good,  because  the  mth 
amendment  does  not  cover  classification  cases." 

ilr.  LrnxEi-'iELD.  Yon  will  find  that  most  all  quoted  in  my  minor- 
ity view. 
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Mr.  Cowan.  Mr.  Davenport,  the  fourteenth  amendment,  while 
prohibiting  States  from  depriving  any  person  of  the  e(][ual  protection 
of  the  laws,  in  addition  to  requiring  that  they  shall  give  due  process 
of  law,  permitting  classification,  but  requiring  that  classification  shall 
not  be  arbitrary,  does  not  give  any  more  power  to  the  States  than  the 
fifth  amendment  does  to  Congress  with  respect  to  the  subject  of  classi- 
fication, does  it? 

Mr.  Davenport.  I  suppose  not,  if  I  am  right  in  my  contention. 

Mr.  Cowan.  I  just  wanted  to  get  that  correct. 

Mr.  Davenport.  Let  us  advance  a  little  further  into  this  quagmire 
which  the  gentleman  has  invited  us  to  wade  through.  Does  the  fifth 
amendment  of  the  Constitution 

Mr.  LiTTLEFiELD.  The  general  purport  of  it  does  not  seem  to  appeal 
to  you  with  great  force. 

Mr.  Davenport.  I  have  studied  it  and  read  it  and  every  time  I 
take  it  up  I  have  a  new  view  of  it.  It  is  like  one  of  these  kaleido- 
scopes; you  turn  it  around  and  something  new  appears,  and  I  must 
say  it  is  like  one  of  these  puzzle  pictures,  where  you  try  to  find  some- 
thing in  the  picture. 

Mr.  LiTTLEFiELD.  Evidently  you  are  not  alone  in  that,  because 
the  gentlemen  on  the  other  side  are  grappling  with  it  too. 

Afr.  Davenport.  The  fifth  amendment  certainly,  passing  by  the 
question  we  have  been  discussing  as  to  requiring  equal  treatment  of 
everybody  under  the  law,  in  other  words,  that  the  same  law,  under 
the  same  circumstances,  shall  apply  to  everybody,  also  prohibits  any 
arbitrary  action.  Now,  as  to  the  duties  imposed  by  this  proposed 
bill  upon  this  most  important  official  of  the  Government,  the  Com- 
missioner of  Corporations,  or  upon  his  unfortunate  substitute,  as  it 
seems  to  me,  the  Interstate  Commerce  Commission,  because  every- 
body knows  they  are  overloaded  with  work  now,  to  that  extent  that 
the  interstate-commerce  laws  are  practically  of  no  consequence  for 
want  of  enforcement.  The  Commissioner  of  Corporations,  or  his 
proposed  substitute,  the  Interstate  Commerce  Commission,  will  have 
a  certain  duty  to  perform  under  this  proposed  bill,  and  the  first  ques- 
tion that  a  lawyer  propounds  to  himself  is,  "What  is  the  nature  of 
that  duty?  Is  it  an  administrative  or  an  executive  duty?  Is  it  a 
legislative  duty,  or  is  it  a  judicial  duty,  or  are  they  all  three  in  onel'^ 

It  is  unnecessary  to  remind  this  committee,  of  course,  that  by  the 
Constitution  of  the  United  States  there  is  a  divorcement,  as  you 
might  say,  a  separation,  between  the  persons  and  officers  in  whom 
these  powers  are  vested.  The  Constitution  says  that  "the  executive 
power  shall  be  vested  in  a  President  of  the  United  States  of  America." 
it  says  that  "the  judicial  power  shall  be  vested  in  one  Supreme 
Court  and  in  such  inferior  courts  as  Congress  may  from  time  to  time 
ordain  and  establish,''  and  it  provides  that  "the  legislative  power 
shall  be  vested  in  the  Congress  of  the  United  Stat^."  We  start, 
then,  with  a  radical  separation  of  those  powers,  and  we  follow  that, 
of  course,  with  the  proposition  that  the  executive  power  can  not  be 
conferred  upon  the  legislature,  and  the  legislative  power  can  not  be 
conferred  upon  the  executive,  nor  can  the  judicial  power  be  conferred 
either  upon  the  executive  or  upon  the  legislature.  The  legislative 
makes  tne  law,  the  judicial  interprets  and  applies  the  law  to  par- 
ticular cases,  and  the  executive  executes  or  carries  into  effect  that 
law.     I  want  to  call  your  attention,  that  they  may  go  into  the  record, 
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to  some  quotations.     One  in  the  matter  of  Davies,  168  N.  Y.,  101,  is 
as  follows: 

Free  ffovemments  consist  of  three  departments  each  with  distinct  and  independent 
poweiB  aesi^ed  to  operate  as  a  check  upon  those  of  the  other  two  coordinate  branches. 
The  legislative  department  makes  the  laws,  while  the  executive  executes  and  the 
judiciary  construes  and  applies  them.  Each  department  is  confined  to  its  own  func- 
tioDB  and  can  neither  encroach  upon  nor  be  made  subordinate  to  those  of  another  with- 
oat  violating  the  fundamental  principles  of  a  republican  form  of  government.  As 
this  is  concMed  by  the  counsel  upon  either  side  discussion  is  unnecessary,  but  the 
following  authorities  are  cited  for  the  convenience  of  those  who  desire  to  investigate 
the  subject. 

Now,  I  want  to  call  your  attention  to  what  is  said  by  the  court  in 
the  case  of  People  ex  rel  Broderick  v.  Morton,  156  Is.  Y.,  144,  as 
follows: 

Under  our  Constitution  the  executive  power  of  the  State  answers  to  that  of  the 
king  and  devolves  upon  the  governor  dunng  the  term  for  which  he  is  elected.  The 
legislative  power  is  vested  in  the  senate  and  assemblv,  which  take  the  place  of  Parlia- 
ment, and  the  judicial  power  in  the  courts  established  in  accordance  with  the  pro- 
visions of  the  constitution.  The  three  great  branches  of  government  are  separate  and 
distinct^  but  are  coequal  and  coordinate;  their  powers  have  been  carefully  appor- 
tioned; one  makes  the  laws,  another  construes  ana  judges  as  to  the  rights  of  persons  to 
life,  liberty,  and  property  thereunder;  and  the  third  executes  the  laws  enacted  and 
adjudgments  decreed.  While  each  department,  in  its  sphere,  is  in  a  sense  independent 
each  operates  as  a  check  or  restraint  upon  the  other.  Tne  acts  of  legislature  have  to  be 
presented  to  the  executive  for  his  approval.  The  courts  may  then  construe  the  acts 
and  decide  their  validity  under  the  constitution;  and  the  executive  may  in  criminal 
cases  modify  the  action  of  the  courts  by  the  interposition  of  his  nardonine  power. 
But  in  every-  case  in  which  one  department  controls,  modifies,  or  innuences  the  action 
of  another,  it  acts  strictly  within  its  own  sphere,  thus  giving  no  occasion  for  conflict, 
and  thus  preserving  the  purpose  of  the  original  scheme  of  a  di\ision  of  power  among 
the  three  coordinate  branches  of  government,  each  operating  as  a  restraint  upon  the 
other,  but  still  in  harmony. 

The  Constitution  of  the  United  States  makes  it  the  duty  of  the 
President  of  the  United  States  of  America  to  see  that  the  laws  are 
faithfully  executed,  and  he  is  reauired  to  take  an  oath  for  that  pur- 
pose, and  when  the  Congress  of  tne  United  States  declares  that  a  cer- 
tain act  shall  be  a  criminal  act,  it  is  the  duty  of  the  Executive  to  en- 
force that  law,  to  see  that  it  is  executed.  Can  the  legislature,  having 
done  that,  step  in  and  say  to  the  Executive,  *' You  shall  not  execute 
that  law;  you  shall  not  punish  for  that  crime,  or  see  that  the  machin- 
ery is  set  in  motion?"  Can  it  say  to  the  judiciary,  when  matters  are 
brought  before  it  which,  by  the  law,  are  crimes,  and  a  prosecution 
therefor  is  instituted  by  the  proper  authorities,  *^You  shall  not  pro- 
ceed to  try  that  case;  you  shall  not  proceed  to  render  judgment; 
your  judgment  shall  not  be  executed  m  accordance  with  the  laws 
of  the  country?"  I  say  that  any  bill  drawn  in  this  peculiar  way, 
which  purposely  preserves  the  substantive  provisions  ot  the  existing 
law,  wmcn  makes  the  things  forbidden  crimes,  and  then  says  to 
the  Executive,  '*You  shall  not  prosecute  for  that  violation  of  those 
laws,"  and  to  the  judiciary,  **You  shall  not  try  the  case,"  if  the 
accused  has  done  a  certain  collateral  thing  to  get  immunity,  is  a 
direct  invasion  of  the  constitutional  prerogratives  of  the  President 
of  the  United  States  and  of  the  judiciary  and  is  unconstitutional  and 
▼oid  on  that  account. 

But  let  us  go  a  little  further.  You  can  not  delegate  these  powers; 
you  can  not  delegate  legislative  power  to  an  executive  official;  you 
can  not  delegate  judicial  power  to  an  executive  official,  neither  can 
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the  Congress  assume  the  powers  of  either  of  the  coordinate  ^branches 
of  the  Government. 

Mr.  LiTTLEFiELD.  What  do  you  say  on  that  point  about  the  legis- 
lation that  vests  in  the  Interstate  Commerce  (Commission  the  power 
to  fix  rates  ? 

Mr.  Davenport.  Now,  I  hope  that  I  am  not  going  to  be  invited 
to  travel  all  over  that  ground  that  was  traveled  over  two  years  ago, 
when  the  rate  bill  was  pending,  but  I  will  go  into  it  far  enough  to 
show  the  applicability  of  the  question  that  the  honored  chairman 
propounds.  What  is  the  power  that  is  given  to  the  Interstate  Com- 
merce Commission?  Is  it  a  legislative  power?  If  it  is,  it  can  not 
be  delegated.  Is  it  an  executive  or  an  aaministrative  power?  Then, 
of  course,  it  can  be  delegated,  and  the  question  involved  in  that  dis- 
cussion, as  yet  undecided  by  the  Supreme  Court  of  the  United 
States 

Mr.  Littlefield.  Have  not  the  supreme  courts  of  various  States 
sustained  legislation  vesting  in  commissions  the  power  to  fix  rates? 

Mr.  Davenport.  But,  as  Senator  Foraker  pomted  out  in  the  rate 
bill  debates,  those  decisions  were  under  the  peculiar  constitutions  of 
the  various  States.  I  think  the  constitutions  of  the  State  of  Mis- 
sissippi and  the  State  of  Texas  provide  for  that.  Senator  Bailey  and 
Senator  Culberson  and  the  other  gentlemen  who  disagreed  with 
Senator  Foraker  in  his  views  upon  the  motive  of  the  power  relied 
upon  those  cases,  and  Senator  Foraker  pointed  to  the  difference 
between  the  constitutions  of  those  States  which  permitted  it  to  be 
done,  and  authorized  it  to  be  done,  and  the  Constitution  of  the  United 
States,  which  vested  the  legislative  power  in  Congress,  he  contend- 
ing that  the  power  to  fix  a  rate  in  future  was  a  legislative  power. 

Mr.  LrrTLEFiELD.  Exactly. 

Mr.  Davenport.  And,  wnen  there  is  found  a  case  in  some  State 
where  the  matter  has  come  up  before  the  United  States  Supreme 
Court,  it  has  said  that  it  is  a  question  of  the  construction  of  the 
constitution  of  the  State  as  to  where  the  power  to  fix  a  rate  is  lodged, 
which  rests  with  the  State  courts,  and,  of  course,  what  the  State 
courts  say  the  laws  and  constitution  of  the  States  mean  on  that  sub- 
ject they  do  mean  for  the  Supreme  Court  of  the  United  States. 

Mr.  Littlefield.  There  is  not  any  question,  of  course,  but  what 
the  power  to  fix  the  rate  is  a  legislative  power. 

Mr.  Davenport.  I  can  not  be  too  sure  of  that.  It  depends  upon 
the  jurisdiction  in  which  it  is  exercised. 

Mr.  Littlefield.  That  is  just  exactly  what  I  wanted  to  get  at 
Does  not  the  Interstate  Commerce  Commission  exercise  both  execu- 
tive and  judicial  power,  to  say  nothing  about  legislative  power,  and 
is  it  competent  for  a  tribunal  to  exercise  those  three  powers? 

Mr.  Davenport.  When  we  talk  about  the  exercise  of  judicial 
power,  when  we  talk  about  the  exercise  of  executive  power,  we  must 
remember  that  in  one  sense  the  legislature  exercises  what  is  called 
•'executive  power, ^'  for  instance,  in  the  appointment  of  officers, 
subordinate  officers.    The  courts  also  appoint  officers. 

Mr.  Littlefield.  Yes;  but  they  are  only  such  officers  as  are  ap- 
propriate for  the  discharge  of  the  duties  of  the  court. 

Mr.  Davenport.  Certainly,  but  those  of  us  who  have  not  forgotten 
what  we  read  long  ago  about  the  border  line  between  these  depart- 
ments, know  that  what  are  sometimes  called  executive  powers,  legis* 
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lative  powers,  and  judicial  powers,  are  quite  aside  from  any  proposi- 
tion that  would  be  involved  in  tnis  matter.  It  still  remains  true, 
broadly  and  clearly,  that  determining  what  shall  be  the  law  of  a  cer- 
tain tmng  is  a  legislative  power,  and  it  remains  true  that  that  can  not 
be  delegated  to  an  executive  official.  While  it  is  true  that  every 
man  who  has  to  exercise  discretion  has  to  exercise  what  you  might 
call,  in  a  sense,  judicial  powers,  yet  it  is  not  "the  judicial  power  of 
the  United  States,"  which  is  vested  in  the  courts  of  tne  United  States, 
created  in  the  manner  provided  by  the  Constitution  of  the  Unitea 
States. 

XoWj  the  proposition  that  I  approach  here  is.  What  sort  of  a  func- 
tion is  it  that  these^entlemen  impose  upon  the  Commissioner  of  Cor- 
porations or  the  fiterstate  Commerce  Commission?  Is  that  an 
executive  function  ? 

Mr.  LriTLEFiELD.  Or  a  judicial  function  ? 

Mr.  Davenport.  Or  a  judicial  function,  or  a  legislative  function? 
There  are  certain  contingencies  under  which  a  law  can  be  in  the  alter- 
native, and  upon  the  ascertainment  of  a  particular  fact  the  one  rule 
or  the  other  becomes  operative,  and  the  ascertainment  of  that  fact  is, 
in  no  part,  an  exercise  of  the  legislative  function.  We  all  remember 
how  it  was  in  the  celebrated  case  of  Field  and  Clark  (143  U.  S.), 
where,  imder  the  revenue  law 

Mr.  LiTTLEFiELD.  That  is  where  they  held,  on  the  ascertainment 
of  existing  conditions,  certain  legal  propositions  applied. 

Mr.  Davenport.  Yes,  and  you  know  there  was  a  division  of  the 
court  there.  The  majority  held  it  was  the  ascertainment  of  a  fact 
by  the  Executive  that  involved  no  discretion  in  the  case,  and  for  that 
reason  the  majority  held  the  law  to  be  constitutional.  The  minority 
held  that  the  ascertainment  of  that  fact  did  involve  discretion,  ana 
that  because  it  involved  discretion  it  was  an  act  of  ledslation  which 
was  void  *as  being  a  delegation  of  the  legislative  power  by  Congress  to 
an  executive  official.  It  turned  altogether  on  the  meaning  of  these 
words.  I  cite  Field  and  Clark  (143  U.  S.).  Certain  articles  were  to 
come  in  free  of  duty,  and  the  words  involved  in  the  case  were  ''une- 
qual/' and  "unreasonable,"  and  the  court  held  that  the  ascertain- 
ment of  the  matter  could  be  made  by  the  President  without  the 
exercise  of  any  discretion,  and  for  that  reason  they  said  it  was  not  a 
detection  of  legislative  authority.  On  the  other  hand,  the  dissent- 
ing mdges  said,  Mr.  Justice  Lamar 

ju".  LiTTLEFiELD.  What  was  that,  a  bare  majority? 

Mr.  Davenport.  No;  they  all  concurred  in  the  result^  but  Mr. 
Justice  Lamar  and  Mr.  Chief  Justice  Fuller  dissented  on  this  proposi- 
tion: 

We  think  that  the  section  in  question  does  delegate  legislative  power  to  the  executive 
department,  and  also  commits  to  that  department  matters  belonging  to  the  treaty- 
making  power. 

There  was  no  difference  of  opinion  between  the  majority  and 
mmority  that  a  legislative  power  could  not  be  delegated  to  the  Presi- 
dent of  the  Unitea  States;  there  was  no  dispute  about  that. 

Mr.  LiTTLEFiELD.  There  is  no  difference  of  opinion  in  the  authori- 
ties on  that  proposition.  The  only  question  is  whether  in  the  particu- 
lar case,  it  is  or  not  a  delegation.     That  is  your  precise  point  here. 

Mr.  Davenport.  Now  we  come  to  that  point.  EquaUy  so  there 
Would  not  be  any  doubt,  would  there,  that  you  could  not  vest  in  an 
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executive  official,  an  officer  of  the  executive  department,  the  judicial 
power  of  the  United  States,  the  power  to  determine  the  law  oi  a  case 
and  make  it  operative? 

Mr.  LriTLEFiELD.  Judicial  power  involves  hearing  and  determina- 
tion. I 

Mr.  Davenport.  That  is  mere  process,  but  the  judicial  power  is  the 
voice  of  the  American  people  speaking  throujgh  a  certain  tribunal,  to 
ascertain  and  declare  what  the  law  is,  and  it  is  brought  to  bear,  of 
course,  only  in  cases  between  parties. 

Mr.  LiTTLEFiELD.  The  judicial  power  is  the  determination  of  a 
court;  does  that  not  state  it? 

Mr.  Davenport.  It  does. 

Mr.  LnTLEFiELD.  My  friend  hands  me  Justice  Miller's  definition, 
which  I  think  is  substantially  the  same  thing: 

It  is  the  power  of  a  court  to  decide  and  pronounce  a  jud^ent  and  carry  it  into  effect 
between  persons  and  parties  who  come  before  it  for  decision. 

That  is  substantially  what  you  said. 

Mr.  Davenport.  But  the  kernel  of  the  problem,  the  essence  of  the 
thing,  is  that  there  is  vested  in  one  department  of  the  Government  the 
power  of  ascertaining  what  the  law  is,  and  declaring  that  law,  and  of 
course  it  comes  into  operation  only  in  controversies  between  parties 
and  is  operative  only  in  that  particular  case,  although  it  is  a  precedent 
for  other  cases;  that  is  the  essence  of  the  judicial  power.  The  prop- 
osition, I  suppose,  will  not  be  disputed  by  anybody  that  wnat  is 
properly  called  the  judicial  power  of  the  United  States  can  not  be 
vested  m  any  other  than  a  court  of  the  United  States.  I  will  not 
pause  to  comment  on  those  cases  where  the  Question  came  up,  for 
mstance,  United  States  and  Canter,  away  back  there,  from  Florida, 
where  it  was  a  Territorial  court. 

Mr.  LrrTLEFiELD.  That  is  a  distinction  between  constitutional 
courts  and  Territorial  courts. 

Mr.  Davenport.  Entirely  so;  nor  as  to  the  District  of  Columbia. 
There  is  a  good  deal  to  be  said  about  this  bill  on  account  of  its  omis- 
sions in  regard  to  the  District  of  Columbia  and  the  Territories,  but  I 
say  that  merely  in  passing;  if  we  ever  get  to  a  discussion  of  the  pro- 
posed bill,  not  a  tentative  proposition  which  somebody  is  thinKine 
about  bringing  in,  but  a  concrete  proposition  which  the  Congress  or 
the  United  States  is  asked  to  pass,  we  may  discuss  those  propositions, 
for  I  do  not  understand  that  these  gentlemen  ask  this  committee, 
after  having  heard  all  this  discussion,  to  ^o  off  on  a  tangent  themselves 
and  get  up  some  bill  that  they  think  might  meet  the  conditions. 

Mr.  LiTTLEFiELD.  I  do  uot  Understand  that  they  object  to  our 
doing  that  if  we  want  to,  but  I  do  not  understand  that  they  insist  that 
we  must.  I  suppose  that  Mr.  Low  would  not  object  to  the  committee 
taking  the  burden  of  grinding  this  out,  but  he  does  not  insist  that  we 
have  to.     Do  I  state  that  correctly? 

Mr.  Low.  That  is  right. 

Mr.  Davenport.  I  want  to  take  up  the  proposition,  what  kind  of  a 
function  is  it? 

Mr.  Jenks.  May  I  ask  the  Judge  just  what  specific  part  of  this  bill 
he  is  referring  to? 

Mr,  LnTLEFiELD.  You  mean  in  relation  to  this  question  of  the  dis- 
tribution of  power? 
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Mr.  Jenks.  Yes,  because  if  I  remember  rightly,  last  week  that  was 
one  point  on  which  I  was  kept  under  fire  for  about  two  hours,  and  I 
should  like  to  know  what  part  of  the  bill  it  is,  because  I  have  some 
decisions  of  the  Supreme  Court  of  the  United  States  in  my  hand  which 
seem  to  uphold  the  provision  here. 

Mr.  Davenport.  I  am  speaking  about  the  provisions  under  sections 
10  and  11. 

Mr.  Jenks.  You  are  not  referring  to  the  provision  under  section  8 
that  has  to  do  with  the  fact  that  from  th^  commissioner  of  corpora* 
tions  there  may  be  an  appeal,  if  you  please,  to  the  supreme  court  of 
the  District  of  Columbia,  to  decide  whether  of  not  he  could  cancel  ? 

Mr.  Davenport.  Yankee-like,  I  would  like  to  ask  a  question, 
which  I  must  confess^  from  an  examination  of  this  bill,  I  am  unable  to 
answer  myself.    Are  the  provisions  of  section  2  of  the  act,  beine 

{>ages  7,  8,  and  9,  the  privileges  and  immunities  which  are  coveredl 
n  other  words,  if  one  of  these  gentlemen  gets  on  the  roll,  is  he  to  be 
entitled  to  the  benefits  of  what  is  to  be  foimd  on  pages  7,  8,  and  9, 
and  if  he  does  not  get  on  the  roU^  is  he  not  to  be  entitled  to  what  is 
found  on  those  pa^es? 

Mr.  Jenks.  My  judgment  of  the  matter  is  exactly  as  it  states  here, 
that  the  immunities  that  are  referred  to  near  the  top  of  page  4  are 
those  provided  in  sections  2,  3,  and  4,  with  the  exception  of  those 
provided  under  sections  10  and  11. 

Mr.  Davenpebt.  I  suspected   that  possibly  might  be   the  con-^ 
struction.     Then    the   Sherman    antitrust    act   remains    absolutely 
unchanged  as  to  everybody  who  does  not  register. 

Mr.  Littlefield.  Who  does  not  register? 

Mr.  Davenport.  Yes,  does  not  get  on  the  roll.  That  is  very 
peculiarly  worded  here.  The  doctors  disagree;  the  authors  of  the  bill 
disagree.     I  confess  my  inabiUty  to  interpret  this  bill. 

And  such  corpoTatious  and  aasociations  while  registered  hereunder,  and  the  members 
thereof,  shall  be  entitled  to  all  the  benefits  and  immunities  given  by  this  act  excepting 
rach  fts  are  given  by  section  10  and  section  11,  without  filing  such  contracts  or  agree- 
ments. 

In  other  words,  in  order  to  have  any  part  of  this  bill  operative  for 
the  benefit  of  anybody,  or  affecting  the  existing  law,  the  corporation 
or  association  must  have  been  enrolled. 

Mr.  LrrTLEFiELD.  If  I  imderstand  the  proponents  rightly  the 
benefits  and  immunities  that  are  granted  to  the  labor  organizations, 
because  that  is  what  it  amounts  to  irrespective  of  enroUing,  are  to 
repeal  the  civil  dami^e  proposition,  and  tnen  to  provide  that  all  con- 
tracts and  accommodations  heretofore  made  shall  not  be  prosecuted. 

Mr.  Davenfobt.  They  now  say  it  does  ont  apply  to  them;  they  do 
not  get  the  benefit  under  that  act  of  the  provisions  on  the  last  tnree 
pages. 

Mr.  Littlefield.  I  did  not  understand  Mr.  Jenks  that  way. 

Mr.  Davenport.  You  understand  Mr.  Low? 

Mr.  Littlefield.  I  understood  Mr.  Jenks  to  take  the  ground  that 
organizations  of  that  character — that  is,  practically,  labor  organiza- 
tions—got the  benefit  of  the  provisions  of  section  3  and  section  4, 
even  though  they  did  not  register. 

Mr.  Low.  No ;  I  think  everybody  gets  the  benefits  of  section  2  and 
section  3. 
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Mr.  LiTTLEFiELD.  Everybody  gets  the  benefit  of  sections  2, 3,  and  41 
Mr.  Low.  But  as  to  section  4,  the  benefit  is  only  given  to  those  who 
register. 
Mr.  Davenport.  What,  then,  is  meant  by  this: 

That  such  corporations  and  associations  while  registered  hereunder,  and  the  mem- 
hers  thereof,  shall  be  entitled  to  all  the  benefits  and  immunities  given  by  this  act 
excepting  such  as  are  given  by  section  10  and  section  11. 

What  does  that  mean?  What  are  those  other  sections,  than  10 
and  1 1 — what  immunities  do  you  refer  to  ? 

Mr.  Low.  I  refer  to  the  immunities  of  section  4,  as  I  understand  it; 
section  2  amends  section  7  of  that  act  for  everybody. 

Mr.  Littlefield.  I  suppose  you  could  take  that  part  of  section  9 
and  make  it  a  Uttle  more  lucid — or  I  might  say  pellucid.  There  will 
be  no  difficulty  in  providing  in  terms  just  exactly  what  they  propose 
to  exempt  them  from. 

Mr.  Davenport.  Certainly;  if  we  can  understand  what  it  is,  but 
how  can  we  talk  about  what  it  is  unless  we  are  informed  ?  That  is 
only  one  of  the  multitude  of  difficulties  that  anybody  who  undertakes 
to  wade  through  this  act  gets  into,  and  I  want  to  inquire  rig[ht  now 
whether  the  scneme  that  lay  in  the  minds  of  these  gentlemen  is  to  let 
nobody  get  any  benefits  from  this  act  whatever  unless  he  registers? 

Mr.  Low.  I  understand  that  section  2,  which  amends  section  7  of 
the  Sherman  act,  appUes  to  everybody,  whether  they  register  or  not. 
It  is  an  amendment  to  section  7  of  the  Sherman  act. 

Mr.  Davenport.  You  would  not  consider  the  ameUoration  of  the 
damages  a  privilege  or  immunity  under  that  at  all,  nor  the  exception 
of  these  people  from  the  operation  of  the  law  as  a  privilege  ana  im- 
munity? 

Mr.  Low.  I  do  not  consider  the  amendment  of  the  second  section 
is  Umited  by  registering  at  all;  that  is  a  change  in  the  law  itself. 

Mr.  Littlefield.  That  is,  ^our  idea  is  that  section  2  stands  alone 
by  itself,  so  far  as  its  appUcation  is  concerned? 

Mr.  Low.  I  think  section  2  is  a  definite  amendment  of  the  law,  and 
is  unaffected  by  the  scheme  of  registration  at  all;  and  I  think  section  3 
is  in  the  same  position,  too,  and  1  do  not  think  that  is  affected  in  any 
way  by  registration. 

Mr.  Littlefield.  In  other  words,  they  could  well  become  a  law 
by  themselves  without  being  affected  bv  the  balance  of  the  bill? 

Mr.  Low.  Yes;  and  affect  everybody.  Section  4,  on  the  other 
hand,  I  understand  to  be  distinctly  one  of  the  immunities  of  the  bill. 

Mr.  Littlefield.  Section  2  and  section  3  could  be  s^regated 
entirely  from  the  bill  and  without  being  affected  either  way. 

Mr.  Davenport.  Anything  is  possible. 

Mr.  Littlefield.  That  gives  you  their  idea. 

(Thereupon,  at  5.10  o'clock  p.  m.,  the  subcommittee  adjourned 
until  Saturday,  April  18,  1908,  at  10.30  o'clock  a.  m.) 
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Committee  on  the  Judiciary, 

House  of  Representatives, 

Saturday,  April  18,  1908. 

The  subcommittee  met  at  10.25  o'clock  a.  m.,  Hon.  Charles  E. 
Littlefield  (chairman)  presiding. 

ABOTTMEVT  OF  MB.  DAHIEL  BAYENPOBT— Continued. 

Mr.  Davenport.  Before  I  forget  it,  I  want  to  say  that  besides 
representing  the  American  Anti-Boycott  Association,  I  have  been 
requested  to  represent  here  and  to  voice  the  opposition  to  this  bill  of 
the  following  organizations:  The  Masons'  and  Contractors'  Associa- 
tion of  Chicago,  the  Architectural  Iron  League,  the  Chicago  Master 
Plumbers'  Association,  the  Chicago  Master  Steam  Fitters  Associa- 
tion, the  Chicago  Cut  Stone  Contractors'  Association,  the  Building 
Contractors'  Association,  the  Sheet  Metal  Contractors'  Association, 
and  the  Mantel  and  Tile  Dealers'  Association. 

When  the  committee  rose  night  before  last,  I  had  reached,  in  the 
pursuit  of  the  several  will-o'-the-wisps  and  miasms  that  hover  over 
this  legal  quagmire,  the  point  of  inquiring  what  was  the  quaUtv  or 
the  nature  of  the  power,  viewed  in  its  constitutional  aspect,  which 
this  bill  vests  in  the  Commissioner  of  Corporations,  or  the  Interstate 
Commerce  Commission;  whether  it  was  legislative,  executive,  or 
judicial,  or  whether  it  was  all  three,  or  two  of  the  three,  and  which 
two  of  the  three.  Before  exploring  that  subject,  however,  let  me  saj' 
that  I  have  had  in  mind  the  suggestion  of  the  chairman  that  I  look  a 
little  into  the  history  of  the  debates  in  Congress  with  reference  to  the 
fourteenth  amendment  prior  to  its  adoption. 

Mr.  Littlefield.  On  the  proposition  of  the  equal  protection  of  the 
law? 

Mr.  Davenport.  Yes;  to  see  whether  there  was  any  further  light 
to  be  gleaned  from  those  sources.  I  made  as  careful  an  examination 
of  them  as  the  time  would  permit,  and  I  found  that  when  the  matter 
came  up  in  the  Senate,  Senator  Howard,  who  was  one  of  the  joint 
committee  on  reconstruction  and  seemed  to  be  in  charge  of  the  mat- 
ter, spoke  as  follows,  on  May  23,  1866.  This  is  to  be  found  in  volume 
37,  part  3,  page  2766,  of  the  Congressional  Globe.     He  said: 

The  last  two  clauses  of  the  first  section  of  the  amendment  disable  a  State  from  de- 
riving not  merely  a  citizen  of  the  United  States,  but  any  person,  whoever  he  nu^ 
oe,  of  me,  liberty,  or  property  without  due  process  of  law,  or  from  denjdng  to  him  the 
equal  protection  of  the  laws  of  the  State.  This  abolishes  all  class  legislation  in  the 
States  and  does  away  with  the  injustice  of  subjecting  one  caste  of  persons  to  a  code 
not  applicable  to  another.  *  *  *  It  will,  if  adopted  by  the  States,  forever  disable 
every  one  of  them  from  passing  laws  trencning  upon  those  fundamental  rights  and 
privueges  which  pertain  to  citizens  of  the  United  States  and  to  all  persons  who  hap- 
pen to  be  within  their  jurisdiction.  It  establishes  equality  before  the  law,  and 
gives  to  the  humblest,  the  poorest,  the  most  despised  of  the  race  the  same  rights  and 
the  same  protection  before  the  law  as  it  gives  to  the  most  powerful,  the  most  wealthy, 
or  the  most  haughty.  That  is  Republican  Government,  as  I  understand  it,  and  the 
oidy  one  which  can  claim  the  praise  of  a  just  Government.  Without  this  principle 
of  equal  justice  to  all  men  and  equal  protection  under  the  shield  of  the  law,  there  is 
no  Republican  Government,  and  none  that  is  really  worth  maintaining. 

And  again,  on  June  5,  1866  (37  Cong.  Globe,  part  4,  p.  2961),  he 
said: 

It  aeems  to  me  that  there  can  be  no  valid  or  reasonable  objection  to  the  residue  of 
tlte  fint  proposed  amendment  *'  nor  shall  any  State  deprive  any  person  of  life,  liberty, 
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or  property  without  due  process  of  law,  nor  deny  to  any  person  the  equal  piotectioD 
of  me  law." 

It  is  the  very  spirit  and  inspiration  of  our  system  of  Government,  the  absolute 
foundation  upon  which  it  is  established.  It  is  essentially]  declared  in  the  Declara- 
tion of  Independence  and  in  all  the  provisions  of  the  Constitution.  Notwithstanding 
this,  we  know  that  State  laws  exist,  and  some  of  them  of  very  recent  enactment,  in 
direct  violation  of  these  principles.  Congress  has  already  shown  its  desire  and  inten- 
tion to  uproot  and  destroy  all  partial  State  legislation  in  the  passage  of  what  is  called 
the  civil-rights  bill.  The  power  of  Congress  to  do  this  has  been  doubted  and  denied 
by  persons  entitled  to  high  consideration.  It  certainly  seems  desirable  that  no  doubt 
be  left  existing  as  to  the  power  of  Congress  to  enforce  .prindplos  lying  at  the  very 
foundation  of  sol  Republican  Government,  and  I  can  not  doubt  out  that  every  Senator 
wHl  rejoice  in  aiding  to  remove  all  doubt  upon  the  power  of  Congress. 

Mr.  LiTTLEFiELD.  Does  that  exhaust  your  investigations  of  the 
debates? 

Mr.  Davenport.  I  was  about  to  say  that  apparently  the  views  of 
Thaddeus  Stevens  in  the  House  of  Representatives  and  the  views  of 
Senator  Howard  in  the  Senate  on  this  subject  were  acquiesced  in  by 
all,  for  I  can  find  no  further  reference  to  the  subject. 

Mr.  LiTTLEFiELD.  The  leg|islative  history,  then,  is  such  as  not  to 
disclose  any  specific  discussion  of  the  particular  question  that  you 
had  in  mind  ? 

Mr.  Davenport.  No,  further  than  the  manifest  opinion  on  the 
part  of  the  Senators  and  Representatives  that  the  principle  that  was 
embodied  in  the  fourteenth  amendment  relative  to  this  matter  was 
already  in  the  fifth  amendment  to  the  Constitution  and  other  clauses 
of  the  Constitution;  that  it  was  nothing  new.  That  the  fourteenth 
amendment  did  not  create  any  further  limitations  upon  State  action 
than  those  that  already  existed  upon  the  Federal  Government  in  the 
fifth  amendment  and  other  cognate  clauses. 

Mr.  LiTTLEFiELD.  Docs  it  not  state  it  a  little  more  accurately  to 
say  that  the  debates  indicated  a  consensus  of  opinion  upon  the  part 
of  the  men  who  had  the  responsibilities  of  legislation  at  that  tune, 
that  the  amendment  proposed  was  in  entire  harmony  with  the  funda- 
mentalprinciples  of  tne  national  law? 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  Or,  rather,  that  is  the  trend  of  the  discussion? 

Mr.  Davenport.  Not  only  that,  but  that  they  were  already  in  the 
fundamental  law  so  far  as  it  related  to  the  Federal  Government. 

Mr.  LiTTLEFiELD.  Perhaps  it  proceeded  upon  the  assumption  in 
the  Federal  law  that  those  rights  ought  to  be  protected  and  guaran- 
teed. 

Mr.  Davenport.  In  the  case  of  Duncan  v.  Missouri  (152  U.  S., 
382),  the  court  said: 

Due  process  of  law  and  the  equal  protection  of  the  laws  are  secured  if  the  lavs 
operate  on  all  alike  and  do  not  suoject  the  individual  to  the  arbitrary  exercise  of  the 
powers  of  the  Government. 

Mr.  LiTTLEFiELD.  What  were  they  discussing  there,  a  State 
statute? 

Mr.  Davenport.  A  State  statute,  of  course.  The  question  there 
was  whether  a  change  in  the  court  procedure  in  Missouri  in  criminal 
cases  was  in  conflict  with  the  prohioitions  of  the  fourteenth  amend- 
ment. 

Mr.  LiTTLEFiELD.  It  apparently  being  the  establisliing  of  an  arbi- 
tary  rule  for  a  particular  classification,  if  I  remember  the  case  right. 
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Mr.  Davenport.  No;  they  provided  that  the  supreme  court  of 
Missouri  should  consist  of  two  bodies  and  that  one  should  have  charge 
of  criminal  matters  and  the  other  should  have  charge  of  civil  matters, 
and  that  in  certain  cases  both  courts  might  be  brought  together  as 
one  court.  The  point  is  that  Chief  Justice  Fijler  in  that  opinion 
couples  the  two  clauses  together  and  says  that  '^due  process  or  law" 
and  *' the  equal  protection  of  the  laws"  are  secured  if  the  laws  operate 
on  all  alike  and  do  not  subject  the  individual  to  an  arbitrary  exer- 
cise of  the  powers  of  Government. 

Mr.  LiTO^EFiELD.  I  would  say  by  way  of  suggestion  that  when 
you  come  to  revise  your  remarks  you  can  take  all  these  authorities 
and  group  them  with  the  others,  so  that  all  on  that  topic  will  be 
togetner,  for  convenience  of  reference. 

Mr.  Davenport.  In  the  case  of  Cotting  v.  The  Kansas  City  Stock 
Yards  Co.  (183  U.  S.,  107),  Mr.  Justice  Brewer,  speaking  for  the 
court,  quotes  as  follows  from  the  case  of  the  Gulf,  Colorado  and  Santa 
Fe  Railway  Co.  v.  Ellis  (165  U.  S.,  159),  in  which  w^as  presented 
solely  the  question  of  classification  under  the  fourteenth  amendment, 
hi  tnat  case  he  said,  referring  to  many  cases,  both  State  and  national : 

But  arbitrary  Belection  can  never  be  justified  by  calling  it  claasification. 

I  assume  that  I  have  sufficiently  adduced  authority  and  reason  in 
8up|)ort  of  the  proposition  that  the  same  inhibition  against  class  leg- 
islation exists  against  Congressional  action  by  virtue  of  the  provisions 
of  the  fifth  .amendment,  as  exists  against  similar  State  action  by  vir- 
tue of  the  provisions  of  the  fourteenth  amendment,  and  I  pass  to  a 
more  detailed  appHcation  of  that  in  view  of  the  peculiar  scheme 
which  is  proposed  here. 

III.  LiTTLEFiELD.  This  cxprcssiou  that  you  now  cite  is  a  declara- 
tion on  the  part  of  the  court  that  the  determination  of  the  legisla- 
ture that  certain  facts  exist,  without  the  existence  of  the  facts — that 
is  what  it  comes  down  to — ^is  not  conclusive  on  the  court  ? 

Mr.  Davenport.  Yes,  and  not  only  that,  but  as  illustrative  of  the 
interpretation  by  the  Supreme  Court  of  such  pjrovisions.  The  chair- 
man very  properly  pointed  out  the  language  in  Thaddeus  Stevens's 
remarks,  saying  this  is  '^either  in  the  Declaration  of  Independence  or 
in  the  organic  law.'* 

Mr.  LrTTLEFiELD.  Yes. 

Mr.  Davenport.  As  though  the  provisions  of  the  Declaration  of 
hidependence  on  the  subject  of  the  equality  of  man  before  the  law 
were  not  imported  into  the  Constitution,  necessarily.  I  want  to 
direct  the  attention  of  the  committee  to  what  is  said  here  in  this  case, 
and  I  will  read  this  again : 

But  arbitrary  Belection  can  never  be  justified  by  calling  it  classification.  The 
e^jual  protection  demanded  by  the  fourteenth  anuuid'ment  forbids  this.  No  language 
is  more  worthy  of  frequent  and  thoughtful  consideration  than  these  words  of  Mr.  Jus- 
tice Matthews,  speaking  for  this  court,  in  Yick  Wo  v.  Hopkins  (118  U.  S.,  356,  369): 
''^yhen  we  consider  the  nature  and  the  theory  of  our  institutions  of  government,  the 
principles  upon  which  they  are  supposed  to  rest,  and  review  the  history  of  their  devel- 
ooment,  we  are  constrained  to  conclude  that  they  do  not  mean  to  leave  room  for  the 
play  and  action  of  purely  personal  and  arbitrary-^  power." 

And  I  would  call  the  attention  of  the  committee  to  the  fact  tliat 
this  is  followed  in  the  Declaration  of  Independence  by  the  statement 
"that  to  secure  these  ends  governments  are  instituted  among  men.'^ 

39745—08 U 
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Mr.  LiTTLEFiELD.  Is  not  the  historical  accuracy  of  the  distinguished 
justice  a  trifle  off  there,  when  he  says  that  the  first  official  action  of 
this  nation  declared  the  foundation  of  government  in  those  words? 

Mr.  Davenport.  No. 

Mr.  LiTTLEFiELD. 'We  had  not  any  nation  until  the  Constitution 
of  1787.  It  was  the  Declaration  of  Independence  which  inaugurated 
the  effort  to  create  the  nation.  Is  not  tne  distinguished  justice  just 
a  trifle  off  in  his  historical  allusion  ? 

Mr.  Davenport.  If  the  chairman  will  revert  to  an  early  case,  the 
name  of  which  I  forget  now,  decided  by  Chief  Justice  Jay,  he  will  see 
that  he  very  clearly  establishes  that  the  birth  of  this  nation  and  the 
beginning  of  its  existence  as  a  nation  was  not  on  the  adoption  of  the 
Constitution  in  the  year  1787  and  1788,  but  that  it  was  a  nation  from 
1776  down  to  the  time  when  the  Constitution  was  adopted.  It  was 
contended  for,  maintained,  and  declared,  and  supported  by  the  most 
powerful  reasoning  of  Chief  Justice  Jay.  We  make  a  great  mistake, 
those  of  us  who  were  not  trained  in  the  Southern  States  rights  school, 
when  we  assume  that  the  first  oflScial  act  of  this  nation  was  the  adop- 
tion of  the  Constitution  in  1787.  The  first  oflScial  act  of  this  nation 
was  the  Declaration  of  Independence  in  1776,  of  course  made  good 
by  the  arms  and  efforts  and  sacrifices  throughout  the  colonies  in 
maintaining  it;  and  I  think  that  the  distinguished  jurist  was  not  off. 

Mr.  LiTTLEFiELD.  I  should  agree  that  it  was  the  first  step  made  in 
the  progress  toward  becoming  a  nation,  but  how  from  an  intelligent 
legal  standpoint  that  in  itself  could  be  held  to  be  an  act  of  a  nation 
which  up  to  that  time  had  not  been  created  and  was  not  in  existence, 
I  do  not  see. 

Mr.  Davenport.  Perhaps  it  was  nunc  pro  tunc. 

Mr.  LriTLEFiELD.  That  nelps  it  out 

Mr.  Davenport.  The  court  says: 

The  first  official  action  of  this  nation  declared  the  foundation  of  government  in  these 
words:  '^We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal,  that 
they  are  endowed  by  their  Creator  with  certain  inalienable  rights,  that  among  these 
are  life,  liberty,  and  the  pursuit  of  happiness."  While  such  declarations  of  principles 
may  not  have  the  force  oi  oiganic  law,  or  be  made  the  basis  of  judicial  decision  as  to  the 
limits  of  right  and  duty,  and  while  in  all  cases  reference  must  be  had  to  the  oiganic  law 
of  the  nation  for  such  limits,  jret  the  latter  is  but  the  body  and  the  letter  of  which  the 
former  is  the  thought  and  spirit,  and  it  is  always  safe  to  read  the  letter  of  ^e  Constitu- 
tion in  the  spirit  of  the  Declaration  of  Independence.  No  duty  rests  more  impera- 
tively upon  tne  courts  than  the  enforcement  of  those  constitutional  provisions  intended 
to  secure  that  equality  of  rights  which  is  the  foundation  of  free  government. 

This  whole  case  of  Cotting  v.  The  Kansas  City  Stock  Yards  Com- 
pany is  very  illuminating  upon  the  subject,  which^  by  and  by,  we  hope 
to  approach  in  the  discussion  of  this  bill,  as  to  this  absurd,  if  we  may 
so  call  it,  unnatural,  and  artificial  classification  which  is  attempted 
to  be  made  in  it. 

Mr.  LiTTLEFiELD.  The  State  statute  in  that  case  made  the  dis- 
crimination, did  it? 

Mr.  Davenport.  Aimed  at  the  corporation. 

Mr.  LiTTLEFiELD.  And  the  court  declined  to  sustain  it? 

Mr.  Davenport.  Just  as  this  bill  aims  at  persons  and  corporations. 

Mr.  LiTTLEFiELD.  The  court  decUned  to  sustain  that  statute? 

Mr.  Davenport.  Yes ;  it  held  it  to  be  bad.  Perhaps  I  had  better 
return  now  to  the  inquiry  as  to  what  is  the  nature  of  the  power  that 
this  most  important  ofiicial  is  to  exercise. 
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Mr.  LmxBFiELD.  That  is,  when  the  Interstate  Commerce  Commis- 
sion, which  it  is  now  proposed  to  vest  with  this  power,  undertake  to 
determine  that  the  contract  submitted  to  them  is  in  unreasonable 
restraint  of  trade,  the  questicm  is  whether  that  act  on  their  part  is  a 
lerislative,  executive,  or  judicial  act;  that  is  your  proposition,  is  it? 

m,  Davenport.  I  was  about  to  give  some  thought  along  that  line. 

Mr.  Low.  May  I  simply  say  here  that  while  my  own  mreference  is 
to  give  this  matter  entirely  to  the  Interstate  Commerce  Commission, 
I  tod  that  by  reason  of  the  functions  at  the  present  time  existing  on 
the  part  of  the  Bureau  of  Corporations  and  on  the  part  of  the  Inter- 
state Commerce  Conmiission,  it  would  have  been  more  convenient  to 
gjve  the  first  step  to  the  Bureau  of  Corporations  and  the  Commis- 
sioner and  jproviae  for  an  appeal  from  his  action  to  the  Interstate 
Commerce  Conmiission  and  from  that  to  the  court  ? 

ilr.  LrTTLEFiELD.  You  have  introduced  another  factor  into  the 
machinery,  then? 

ilr.  Low.  Yes. 

Mr.  LiTTLEFiELD.  It  is  entirely  immaterial,  so  far  as  this  discussion 
goes,  why  you  did  it. 

Mr.  Davenpobt.  Entirely  immaterial. 

ilr.  LiTTLEFiELD.  Is  it  uow  Suggested  that  instead  of  changing  the 
bill  so  as  to  have  the  contract  filea  in  the  Interstate  Commerce  Com- 
mission, it  should  still  be  filed  with  the  Bureau  of  Corporations,  and 
there  should  be  an  appeal  from  the  Bureau  of  Corporations  to  the 
Interstate  Commerce  Commission  ? 

ilr.  Low.  Preeisely. 

Mr.  LrrxLEFiELD.  And  from  the  Interstate  Commerce  Commission 
to  the  courts  ? 

ilr.  Low.  Yes. 

ilr.  LrTTLEFiELD.  That  simply  intensifies  the  necessity  of  finding 
out  what  kind  of  power  it  is. 

Mr.  Emery.  Is  there  an  amendment  drawn  to  that  effect  before 
the  committee? 

ilr.  LrTTLEFiELD.  Not  formally,  I  take  it. 

ilr.  Davenport.  I  understand  it  exists  in  a  nebulous  form. 

Mr.  LiTTLEFiELD.  It  is  sufficiently  concrete  for  discussion.  It  is 
not  necessary  to  submit  it  in  writing.  The  proposition  now  is  that 
instead  of  changing  from  the  Bureau  of  Corporations  to  the  Interstate 
Commerce  Commission  the  power  will  still  be  left  in  the  Bureau  of 
Corporations  in  the  first  instance;  and  then  an  appeal  shall  be  pro- 
vided, in  appropriate  language,  from  the  Bureau  of  Corporations  to 
the  Interstate  Commerce  Commission;  and  another  appeal  in  turn 
to  the  court.  That  brings  you  right  plumb  down  to  the  proposition 
as  to  the  character  of  the  power  that  is  to  be  exercised  by  the  jBureau 
of  Corporations  under  the  provisions  of  this  bill.  Do  I  state  that 
right? 

Mr.  Low.  Yes,  Mr.  Chairman;  and  an  appeal  is  given  to  the  United 
States  from  the  Bureau  of  Corporations  and  from  the  Interstate 
Commerce  Commission  in  case  of  inaction. 

ilr.  LrTTLEFiELD.  That,  of  course,  is  another  feature.  Up  to 
date  the  bill  provides  only  for  an  appeal  on  the  part  of  a  corporation 
that  feels  it  nas  not  received  proper  treatment,  but  the  proposition 
now  is  to  provide  for  an  appeal  for  the  United  States.  Of  course, 
we  will  find  out  the  detaUs  when  they  are  submitted  later.     There  is 
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to  be  an  appeal  on  the  part  of  the  United  States  or  upon  the  part  of 
the  corporation  aggrieved.  That  is,  if  the  United  States  is  aggrieved 
by  the  failure  or  the  commissioner  to  act  or  in  case  the  party  is 
aggrieved  by  the  decision  of  the  Commissioner  of  Corporations.  In 
eitner  case  the  party  aggrieved  has  an  appeal  to  the  Interstate  Com- 
merce Commission,',  and  if  not  satisfied  with  the  decision  of  the  Inter- 
state Commerce  Commission  to  some  court.  Perhaps  that  clarifies 
matters  and  gives  you  the  situation  better. 

Mr.  Davenport.  We  have  got  to  have  some  ground  to  stand  on 
before  we  can  argue  about  this  bill. 

Mr.  LiTTLEFiELD.  I  think  the  situation  is  now  clear,  and  it  empha- 
sizes the  necessity  of  ascertaining  the  nature  of  power  to  be  exercised. 

Mr.  Davenport.  That  is  true.  Is  it  the  contention  of  Mr.  Low 
that  all  parties  shall  be  enrolled  and  come  within  the  favored  class, 
to  be  proceeded  with  in  the  maimer  he  has  last  indicated,  or  is  there 
discretion  vested  somewhere  as  to  the  enrollment  ? 

Mr.  Low.  There  is  no  discretion  anywhere  in  the  bill  as  to  an 
enrollment.     That  follows  as  a  matter  of  course. 

Mr.  Littlefield.  Anybody  can  file  an  application. 

Mr.  Low.  Anybody  can  file  an  application  and  be  enrolled. 

Mr.  Littlefield.  The  enrollment  is  of  course,  and  anybody  can 
file  an  application  for  enrollment. 

Mr.  Low.  Precisely,  and  they  can  not  be  stricken  off  the  roll 
arbitrarily.  Everybody  can  get  on,  and  nobody  can  be  stricken  oflf 
arbitrarily. 

Mr.  Littlefield.  I  think,  as  soon  as  you  may  be  able,  and  accord- 
ing to  your  own  convenience  and  facility  in  working  out  vour  own  ideas, 
while  this  general  proposition  can  be  discussed  equally  well  without 
having  matters  formulated,  I  think  it  would  be  well  to  have  you  get 
in  concrete  shape  the  idea  you  have  in  relation  to  the  appeal  and 
the  method  in  which  the  various  aggrieved  parties  can  protect  their 
rights.  The  general  proposition  can  be  discussed  without  that,  but 
the  details  are  an  interesting  feature  to  be  worked  out. 

Mr.  Davenport.  If  I  may  be  allowed  to  ask  Mr.  Low,  is  the  enroll- 
ment of  the  corporation  or  person  to  be  favored  to  be  made  by  the 
Commissioner  or  Corporations? 

Mr.  Low.  The  bill  has  not  been  changed  in  that  respect. 

Mr.  Davenport.  The  maimer  of  enrollment  and  everything  that 
may  be  involved  as  a  prerequisite  to  enrollment  is  to  be  passed  upon 
by  the  Commissioner  of  Corporations,  and  that  is  final  ? 

Mr.  Low.  No;  there  is  no  opportunity  for  discrimination  bv  the 
Commissioner  at  all,  and  there  never  has  been,  and  there  is  doubtless 
an  appeal  to  the  court  if  anyone  is  aggrieved.  Our  intention  in 
regard  to  the  act  is  to  make  it  impossible  to  deny  anybody  enroll- 
ment or  to  remove  anybody  from  tne  registration. 

Mr.  Littlefield.  If  I  get  your  idea,  the  fact  of  the  enrollment 
does  not  confer  any  ri^ht  at  all,  except  it  is  a  preliminary  step  toward 
enabling^eople  to  avail  themselves  of  the  immunities  provided  by  the 
act,  and  whether  they  get  the  immunities  depends  upon  the  enroll- 
ment and  whether  they  give  the  information  required;  and  whether 
they  get  the  determination,  that  provides  them  wnth  the  immunity, 
from  the  Commissioner  of  Corporations. 

Mr.  Low.  No;  they  can  not  be  enrolled  unless  they  comply  with 
the  conditions  in  the  law  as  to  information. 
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Mr.  LiTTLEFiELD.  Then  the  enrollment  is  not  a  matter  of  course, 
but  they  must  comply  with  the  conditions  of  the  act  before  they  can 
be  enrolled? 

Mr.  Low.  Before  they  can  be  enrolled. 

Mr.  LmLBFiELD.  The  enrollment  is  conditional  upon  that? 

Mr.  Low.  Enrollment  is  conditional  upon  that.  But  having  given 
that  information,  having  complied  with  the  conditions,  their  being 
enrolled  does  not  depend  on  the  Commissioner  of  Corporations  or 
anvbody  else. 

Mr.  LnTLEFiBLD.  It  depends  on  the  President,  of  course;  and 
when  the  President  makes  the  regulations,  there  will  be  simply  fixed, 
arbitrary  conditions. 

Mr.  Low.  Precisely. 

Mr.  LrrxLEFiELD.  Entirely  removed  from  the  discretion  of  the 
Commissioner  of  Corporations  or  anybody  else,  upon  a  compliance 
with  which  anybody  can  be  enrolled,  and  without  a  compliance  with 
which  nobody  can  be  enrolled. 

Mr.  Low.  That  is  it,  precisely. 

Mr.  LiTTLEFiELD.  So  that  the  matter  of  enrollment  is  to  be  an  arbi- 
trary, fixed,  definite  proposition,  fixed  by  the  law,  entirely  apart  from 
anybody's  discretion.  Then  what  happens  afterwards?  Being  en- 
rolled, they  are  entitled  to  all  the  privileges  and  immunities  ^ven  by 
that  act,  and  the  question  of  future  contracts  or  future  combinations 
is  dealt  with  upon  the  basis  which  I  have  just  described,  that  is  to  say, 
they  may  or  may  not  be  submitted  to  the  Bureau  of  Corporations, 
but  are  passed  upon  in  the  first  place  by  the  Commissioner,  with  ap- 
peal to  either  party  aggrieved,  as  you  expressed  it  a  moment  ago. 

Mr.  Emery.  Is  the  word  ^'enrollment  used  as  synonymous  with 
the  term  "registration,"  in  the  bill? 

Mr.  Low.  Yes;  I  presume  so.     It  was  not  my  word, 

Mr.  Davenpobt.  If  I  gather  the  proposition  as  it  is  now  announced 
by  Mr.  Low,  it  is  that  the  Commissioner  of  Corporations  is  to  decide 
upon  that  subject  of  whether  or  not  the  party  has  complied  with  the 
conditions  which  entitle  him  to  enrollment,  and  he  has,  back  in  the 
background,  some  idea  that  if  the  Commissioner  says  '*  Why,  you  have 
not  complied  with  those  conditions,' '  somewhere  in  the  system  of  the 
United  States  some  power  may  be  found  to  compel  a  registry  of  the 
party;  but  that  there  is  to  be  no  appeal  form  the  Commissioner  to  the 
Interstate  Commerce  Commission  and  from  the  Interstate  Commerce 
Conmiission  to  the  courts  on  the  right  to  register.  That  is  not  con- 
templated by  the  scheme. 

In  the  matter  of  cancellation  of  the  enrollment,  which  is  taking  one 
out  from  under  the  registration,  and  so  forth,  the  Commissioner  of 
Corporations,  w^ith  the  approval  of  the  Secretary  .of  Commerce  and 
Labor,  is  to  decide;  but  from  that  an  appeal  is  to  lie,  or  some  pro- 
ceeding for  review,  to  the  supreme  court  of  the  District  of  Colunibia. 

Mr.  LiTTLEFiELD.  Through  the  intermediary  of  the  Interstate 
Commerce  Commission. 

Mr.  Davenport.  Is  that  right? 

Mr.  Low.  Through  the  cancellation  of  the  registration  there  is  an 
appeal  from  the  Commissioner. 

Mr.  LiTTLEFiELD.  I  do  not  know  what  you  propose  by  your  pro- 
posed amendment.     Do  you  contemplate  having  all  the  appeals  from 
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your  Commissioner  of  Corporations  on  cancellation  of  registration  go 
through  the  channel  of  the  Interstate  Commerce  Commission? 

Mr.  Low.  Not  at  all. 

Mr.  LiTTLEFiELD.  Thcv  would  go  right  straight  to  the  supreme 
court  of  the  District  of  Columbia? 

Mr.  Low.  Yes. 

Mr.  LiTTLEFiELD.  But  in  other  matters  you  would  go  through  the 
Interstate  Commerce  Commission? 

Mr.  Low.  Yes ;  that  relates  simply  to  future  contracts. 

Mr.  Davenport.  I  think  we  may  assume  that  that  is  the  pro- 
gramme.    That  has  not  yet  been  changed. 

Mr.  LiTTLEFiELD.  But  as  to  which  tney  have  the  right  to  change. 

Mr.  Davenport.  I  believe  we  can  not  deny  to  them  the  privilege 
of  a  lady,  even,  to  change  their  minds;  but  when  we  come  to  contracts 
after  parties  get  on  this  roll,  from  the  action  of  the  body,  which  ever 
it  is  filially  decided  to  be,  either  the  Commissioner  of  Corporations  or 
the  Interstate  Commerce  Commission,  or  both,  or  one  after  the  other, 
an  appeal  is  to  lie  as  to  the  action  of  the  Commissioner  either  one  way 
or  the  other  on  the  question  of  the  reasonableness  of  the  contract  or 
arrangement  that  is  proposed.     It  that  it? 

Mr^  Low.  From  tne  Commissioner  to  the  Interstate  Commerce 
Commission. 

Mr.  Davenport.  And  from  the  Interstate  Commerce  Commission 
to  the  court. 

Mr.  Low.  No;  I  do  not  understand  there  is  any  appeal  upon  the 

gart  of  the  United  States  from  the  action  of  the  Interstate  Commerce 
ommission. 

Mr.  Davenport.  I  do  not  say  to  injured  parties,  but  if  they 
decide,  the  way  they  view  this  arrangement,  that  it  is  in  unreasonable 
restraint  of  trade,  and  therefore  they  notify  the  party  that  they  con- 
demn the  arrangement 

Mr.  LiTTLEFiELD.  Thosc  matters  are  matters  largely  of  detail. 
Thev  do  not  affect  your  substantive  proposition. 

Mr.  Davenport.  Still,  Mr.  Chairman 

Mr.  LiTTLEFiELD.  I  was  going  to  say,  if  they  did  not,  you  could 
leave  those  matters  until  you  get  the  amendments  to  criticise. 

Mr.  Davenport.  But  in  order  to  get  something  here,  to  get  some- 
where in  this  discussion,  we  must  know  a  little  of  what  the  scheme  is. 

Mr.  LiTTLEFiELD.  Do  I  Understand  you  think  it  is  too  nebulous 
for  you  to  get  a  concrete  proposition  for  discussion? 

Mr.  Davenport.  If  the  cnairman  will  bear  with  me  a  moment,  I 
will  explain  to  him  the  thing  that  lies  in  my  mind.  I  want  to  know 
whether,  if  the  Commissioner  decides  that  the  contract  is  reasonable, 
there  is  to  be  an  appeal  from  that  decision.  If,  on  the  other  hand, 
he  decides  that  if  is  unreasonable,  is  there  to  be  an  appeal  from  that 
decision,  according  to  the  programme? 

Mr.  LmxEPiELD.  They  have  already  stated  that  there  is,  in  both 
instances,  except  that  he  is  not  given  any  power  to  declare  it  reasona- 
ble or  unreasonable. 

Mr.  Davenport.  He  is  given  a  power  to  issue  an  order  that  it  is 
unreasonable;  and  if  he  does  not  do  that,  the  other  alternative 
comes  into  action. 

Mr.  LiTTLEFiELD.  That  follows,  as  a  matter  of  detail. 
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Mr.  Low.  Mr.  Davenport's  question  was  whether  in  the  event  of  an 
adverse  decision,  the  Government  is  to  have  a  right  of  appeal. 

Ml.  Davenport.  Is  the  Government  to  be  a  party  here  ? 

Mr.  LiTTLEFiELD.  That  remains  as  it  is  worked  out. 

Mr.  Davenport.  I  am  thinking  of  the  victim,  of  the  gentleman  who 
has  gone  forward  and  made  a  contract  which  subjects  him  to  the 
action  of  the  Commissioner,  and  the  Commissioner  says  it  is  not  a 
reasonable  contract.  I  understand  he  contemplates  that  there  shall 
be  an  appeal  from  that  decision  to  the  Interstate  Commerce  Com- 
mission, not  to  the  court. 

ilr.  Low.  After  the  Interstate  Commerce  Commission  rules  there 
is  to  be  an  appeal  to  the  court. 

Mr.  Davenport.  So  that  you  have  two  appeals? 

III.  Ix)W.  Yes. 

Mr.  Davenport.  In  case  he  says  it  is  not  in  unreasonable  restraint 
of  trade,  and  people  think  it  is  who  are  going  to  be  affected  by  it 
adversely,  is  an  appeal  to  be  allowed  by  those  people  to  the  Interstate 
Commerce  Commission  and  afterwards  to  the  court,  or  not  ? 

ilr.  Littlefield.  Mr.  Davenport's  proposition  is  that  the  United 
States  may  perhaps  be  satisfied  with  the  determination,  but  that  the 
people  of  the  country  who  may  be  interested  in  the  carrying  out  of 
this  proposition,  may  feel  that  the  determination  of  the  Commissioner 
is  improper  and  that  the  restraint,  as  a  matter  of  fact,  is  unreasonable, 
and  ne  wants  to  know  whether  they  are  going  to  have  a  chance  to 
have  their  rights  protected  by  an  appeal.     That  is  it,  is  it  not? 

Mr.  Davenport.  Why,  yes;  I  want  to  get  at  this. 

Mr.  Littlefield.  For  instance,  competitors  in  trade,  or  consumers? 

Mr.  Davenport.  Yes;  people  that  are  badly  affected  by  a  com- 
bination holding  u])  the  price,  who  feel  that  in  order  to  carry  on  their 
business  successfully  they  must  have  a  decrease  in  that  price. 

Mr.  Littlefield.  All  this  contention  has  no  tendency  whatever 
to  affect  the  power  vested  in  this  Commissioner.  Whether  that  is 
le^slative,  executive,  or  judicial  power  I  imagine  is  an  important 
point  in  your  mind  as  determining  even  the  right  of  appeal,  and  it 
seems  to  me  that  the  machinery,  the  modus  operandi,  has  very  Uttle 
to  do  with  the  quaUtv  of  that  power. 

ilr.  Davenport,  t  would  defer,  of  course,  to  the  judgment  of  the 
chairman,  but  it  would  seem  to  me,  with  my  untutored  mind,  that 
an  action  by  a  commissioner,  and  so  forth,  which  permitted  an  appeal 
on  one  side  and  did  not  permit  an  appeal  on  the  other  side,  might  be 
arbitrary  within  the  definitions  and  decisions  of  the  court,  and  1  think 
that  the  gentlemen,  having  thought  about  this  thing  so  long  and  so 
profoundly,  should  at  least  vouchsafe  us  the  information  whether 
they  intend  that  the  action  of  the  body,  whatever  body  it  is,  that  is 
to  pass  upon  this  matter,  is  to  stand  where  they  say  that  in  their 
judgment  it  is  all  right,  and  you  can  go  ahead. 

Mr.  Low.  This  bill  has  never  imoertaken  to  deal  with  aiy^thing 
but  the  action  of  the  United  States  under  these  contracts.  It  does 
not  interfere  in  any  way  with  the  relation  of  private  parties  to  the 
matter. 

Mr.  LmxEFiELD.  Then  they  do  not  propose  to  provide  for  any- 
body else  but  the  United  States  Government? 

Mr.  Davenport.  Then  I  think  we  have  prosecuted  that  inquiry 
as  far  as  we  are  at  present  likely  to  get  any  fight  on  it. 
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Mr.  LiTTLEFiELD.  Yesj    I  guess  you  have  gotten  to  the  bottom 
of  that  pond. 

Mr.  Davenpobt.  Now,  what  is  the  nature  of  the  power  which  is 
conferred  upon  this  tribunal,  whatever  it  is?  Is  it  executive;  is  it 
legislative;  is  it  judicial;  or  is  it  a  mixture  of  all  or  of  two  of  them 
or  which  of  the  two  ?  This  making  of  statutes,  of  course,  is  a  very 
practical  matter.  You  have  got  to  bring  down  with  precision  the 
mind  of  the  legislature  and  embody  it  m  the  statute  so  that  the 
courts  may  construe  the  statute  so  as  to  arrive  at  their  estimate  or 
conclusion  as  to  what  the  legislature  meant.  The  best  way  to  test 
the  matter  is  to  consider  now  a  concrete  case,  and  inasmuch  as  the 
public  has  now  before  it  a  concrete  case,  let  us  take  that.  We  may 
suppose  that,  the  law  having  been  adopted  as  is  proposed  here,  that 
very  case  will  be  presented  to  the  commission — to  the  commissioner 
or  to  the  commission,  or  whoever  the  tribunal  may  be — to  pass  upon. 
Of  course  the  committee  imderstands  that  I  am  objecting  to  this 
proposed  bill  because  it  destroys  the  Sherman  antitrust  act,  so  far 
as  the  particular  interests  I  represent  are  concerned,  in  two  ways. 
The  first  provisions  of  the  proposed  bill  which  relate  to  this  enroll- 
ment busmess  and  the  action  tnereafter  to  be  had  only  ajgainst  com- 
binations in  unreasonable  restraint  of  trade;  and  the  sections  amend- 
ing the  7th  section  and  what  is  thereafter  in  section  2  in  the  proposed 
biU;  either  of  these  ways  would  knock  the  Sherman  antitrust  act, 
I  believe,  into  a  cocked  hat,  figuratively  speaking,  from  a  legal  stand- 
point, so  far  as  these  interests  are  concerned  which  I  am  specially 
here  to  protect.  If  you  knock  that  law  out  by  inserting  the  first 
provisions  there,  it  is  of  no  value  for  the  protection  of  anybody, 
and  as  illustrating  this  I  want  to  read  a  statement  of  the  condition 
in  the  steel  industry  that  is  disclosed  to-day,  as  it  is  set  forth  in  an 
extract  from  The  Evening  Sun  of  April  9,  1908.  This  reads  as 
follows: 

• 

Steel  prices  to  stay.  No  change  contemplated,  says  Judge'^Gary.  E.  H.  Gar>'j 
chairman  of  the  United  States  Stecu  Corporation,  gave  out  an  interview  to-day  denying 
published  reports  that  a  reduction  in  the  prices  of  steel  commodities  was  contemplated. 

"From  all  the  information  at  hand,"  he  said,  "  I  do  not  hesitate  to  say  that  no  reduc- 
tions in  the  prevailing  prices  of  steel  are  contemplated.  Certainly  that  is  our  position. 
Of  course,  prices  may  be  increased  or  decreased  at  any  time  if  there  is  good  reason.  I 
do  not  think  such  a  thing  is  possible,  however,  without  due  consideration  or  without 
previous  information  beine:  given  to  all  concerned,  including  customers.  If  any  goal 
reason  can  be  given  for  changing  the  price  of  any  commodity  the  question  will  be 
promptly  considered  on  its  merits." 

Bear  in  mind  this  is  not  the  Government  that  is  speaking  thus 
autocratically.  This  is  the  voice  of  the  head  of  a  corporation  which 
very  likely  would  have  occasion  to  present  this  very  subject  to  this 
official ;  and  then  I  want  to  have  you  consider  for  a  while  the  power 
that  this  commissioner  is  going  to  exercise  in  deaUng  witn  the 
problem. 

Mr.  LiTTLEFiELD.  Are  these  products  that  Mr.  Carnegie  spoke  of 
in  his  letter  some  of  the  products  that  would  be  under  the  considera- 
tion of  the  tribunal? 

Mr.  Davenport.  I  do  not  know  about  that. 

Mr.  Low.  I  think  it  is  fair  to  call  attention  to  the  fact,  as  Mr.  Car- 
negie is  not  here,  that  what  he  refers  to  is  steel  rails. 

Sir.  Davenport.  I  would  be  glad  to  develop  my  thought  a  little, 
and  then  I  would  be  glad  to  be  interrupted  with  questions.    What  I 
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wanted  to  get  now  was  a  concrete  statement  of  a  case  which  is  before 
the  people  of  the  United  States,  in  the  situation  that  is  to  be  dealt 
with  by  the  commissioner  imder  the  proposed  bill.  I  will  read  this 
a^n: 

If  any  good  reason  can  be  given  for  changing  the  price  of  any  coinnuKlity  the  question 
will  be  promptly  considered  on  its  merits.  Prices  should  at  all  times  be  reasonable 
and  fair.  The  mere  fact  that  the  demand  is  greater  than  the  8upj)ly — that  the  neces- 
sities of  the  purchaser  are  great — does  not  justify  an  increase  in  price,  nor  does  the  fact 
that  the  demand  is  less  than  the  supply  furnish  an  argument  for  lowering  the  price. 
In  neither  case  would  the  quantity  bought  and  sold  be  more  or  less. 

Wliat  the  manufacturers  and  purchasers  both,  as  a  rule,  desire  is  stability  of  prices — 
the  avoidance  of  violent  and  sudden  fluctuations.  In  such  times  as  these  it  is  natural 
for  an  occasional  purchaser  to  seek  to  influence  reductions  in  prices  for  his  particular 
benefit  and  without  regard  to  his  future  and  permanent  interests,  but  it  is  exceptional. 
Misrepresentations  are  sometimes  made  and  tne  seller,  if  not  th*'  public,  is  occasionally 
imposed  upon.  Hence  the  misstatements  lately  published.  Some  things  may  be 
depended  upon  at  the  present  time.  All  these  questions  will  be  corsidcrf'<l  and  treated 
fairly  and  without  prejudice  to  the  interests  of  the  purchasing  public.  The  steel 
manufacturers  are  in  close  and  friendly  intercourse  and  propose  to  continue  these 
relations.  They  will  not  do  anything  that  is  contrary  to  the  public  welfare,  but  they 
will  not  be  stampeded  b  v  irresponsible  rumors.  If  the  question  of  rr  ducin^  or  increas- 
ing prices  shall  be  raised  at  any  time  during  the  next  few  months  there  will  be  delib- 
erate and  orderlv  consideration. 

You  will  observe  from  this  statement  that  there  is  in  this  country- 
to-day  an  institution  the  president  of  which  assumes  to  speak  and  to 
declare  what  shall  be  Avith  reference  to  the  prices  to  be  charged 
for  one  of  the  essential  commodities  and  necessities  of  a  nation  of 
90,000,000  people.  He  speaks  with  the  voice  of  the  lawgiver.  The 
law  of  supply  and  demand  is  to  be  ignored.  The  necessities  of  a 
particular  manufacturer  in  some  line  oi  business  which  mav  impera- 
tively require  a  reduction  in  the  jprice  of  steel  to  correspond  with  the 
reduction  of  values  of  other  thmgs,  are  to  be  ignored.  The  price 
which  is  to  be  fixed  shall  not  be  fixed  hj  competition  between  those 
who  desire  to  purchase,  nor  shall  it  be  fixed  by  competition  between 
those  who  desire  to  sell,  but  it  shall  be  fixed  at  the  sweet  will  and 
determination,  actuated  by  the  best  of  motives,  of  course,  of  those 
who  have  the  control  of  the  product,  the  control  of  the  determination 
as  to  the  quantity  that  shall  be  produced,  the  control  as  to  the  prices 
to  be  charged  between  them,  the  prices  that  are  to  be  quoted  and 
given  to  those  who  must  purchase.  We  have,  I  say,  that  institution 
in  our  midst  to-day:  and  it  was  at  such  an  arrangement  as  that,  and 
such  an  institution  as  that,  that  this  Sherman  antitrust  act  was 
aimed  when  it  was  adopted;  and  it  is  now  proposed  in  this  bill  to 
clothe  an  oflBcer  of  the  Government  with  the  power  to  review  all  those 
Questions.  First,  necessarily,  what  shall  be  the  arrangement  as  to 
tne  output  of  the  products;  second,  as  to  the  prices  that  are  to  be 
charged^ and  fixed  oy  those  who  deal  in  them.  When  the  demand 
increases  and  it  is  important  to  people  to  have  these  goods,  the  man- 
ufacturer is  not  to  be  permitted  in  response  to  the  law  of  supply  and 
demand  to  raise  his  price.  When  it  goes  down,  he  is  not  to  nave  the 
privilege  of  saying,  'HTou  can  have  this  for  less."  We  have  a  dictator 
now,  and  an  oflBcer  of  the  Government  to  whom  this  power  is  to  be 
deputed  under  the  proposed  bill  is  to  pass  upon  all  those  questions 
and  decide  upon  the  future  course  of  thm^,  and  the  question  recurs, 
aslsav,  what  is  the  nature  of  that  power;  is  that  an  executive  power, 
is  it  a  legislative  power,  or  is  it  a  judicial  power?    There  are  all  those 
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elements  in  it  which  make  up  a  legislative  power,  under  the  decisions 
of  the  courts. 

It  is  the  same  power  that  the  Czar  of  Russia  could  exercise.  If  it 
were  within  the  purview  of  the  Congress  of  the  United  States  to  un- 
dertake all  these  things,  Congress  would  be  doin^  it  by  virtue  of  the 
legislative  power,  so  that  I  want  to  call  the  attention  or  the  comniitee 
to  some  cases  that  might  throw  some  Ught  on  this  power.  I  shall 
later,  if  you  will  bear  with  me,  show  you  the  horrible  misunderstand- 
ing as  to  the  necessity  of  competition  in  trade  that  exists  on  the 
part  of  the  gentleman  who  issued  that  edict  to  the  people  of  this 
country,  and  I  only  cite  him  as  an  illustration,  because  the  others 
are  supposed  to  do  it,  and  none  more  than  the  great  labor  trust 
manager,  Mr.  Gompers,  who  appeared  here  in  support  of  one  part  of 
the  bill.  I  say  I  only  cite  this  as  an  illustration,  because  very  likely 
they  are  very  wise  and  good  men  who  thus  undertake  to  dictate  to 
the  people  of  the  country  what  shall  be  done — what  they  shall  pay 
and  what  they  shall  receive.  The  committee  Avill  understand  tnat 
Mr.  Low,  as  he  now  states  the  proposition  in  his  bill,  proposes  to  have 
these  arrangements  presented  to  the  commissioner,  or  whoever  may 
be  the  gentleman  to  pass  upon  this,  for  future  action.     They  are  to 

to  on;  they  are  to  relate  to  the  future.  There  is  an  aspect  in  this 
ill,  however,  which  relates  to  the  past,  which  is  a  complete  valida- 
tion of  all  existing  and  past  arrangements,  which  I  will  speak  of  later. 
In  the  case  of  the  Interstate  Commerce  Commission  v.  Kfdlway  Com- 
pany, to  be  found  in  167  United  States,  there  is  a  discussion  as  to 
whether  the  power  to  fix  a  future  rate  is  a  judicial  act  or  an  adminis- 
trative act  or  a  legislative  act,  and,  of  course,  by  analogy  we  can  get 
some  glimmer  of  an  impression  as  to  what  the  courts  would  say  about 
this  kind  of  a  power  proposed  to  be  conferred  on  the  commissioner, 
if  they  have  not  already  said  it,  in  relation  to  substantially  the  same 
proposition  in  other  cases.  Of  course  the  question  in  that  case 
was  whether  the  Interstate  Commerce  Commission  had  the  power  to 
fix  a  rate  to  be  observed  in  the  future. 

Mr.  LiTTLEFiELD.  That  is  the  great  case  in  which  they  passed  upon 
the  power  of  the  Commission? 
Mr.  Davenport.  Yes;  it  is  here  said. 

It  is  one  thing  to  inquire  whether  the  rates  which  have  been  chai^ged  and  collected 
are  reasonable — that  is  a  judicial  act;  but  an  entirely  di£ferent  thing  to  prescribe  rates 
which  shall  be  charged  in  the  future — that  is  a  legislative  act.  (Chicago,  Milwaukee, 
(fee,  Railway  v.  Minnesota,  134  U.  S.,  418, 458;  Reagan  v.  Farmers*  Loan  and  Trust  Co., 
154  U.  S.,  362,  397;  St.  Louis  and  San  Francisco  Railway  v.  Gill.  156  U.  S.,  649;  Cin- 
cinnati, New  Orleans,  Ac,  Railway  v.  Interstate  Commerce  Commission,  162  U.  S., 
184.  196;  Texas  and  Pacific  Railway  v.  Interstate  Commerce  Commission,  162  U.  S., 
197,  216;  Munn  v.  Illinois,  94  U.  S.,  113, 144;  Peik  v.  Chicago  and  Northwestern  Rail- 
way, 94  U.  S..  164,  178;  Express  cases,  117  U.  S.,  1,  29.) 

*»♦***« 

We  have  therefore  these  considerations  presented:  First.  The  power  to  prescribe  a 
tariff  of  rates  for  carriage  by  a  common  carrier  is  a  legislative  and  not  an  administrative 
or  judicial  function,  and,  having:  respect  to  the  large  amount  of  property  invested 
in  railroads,  the  various  companies  engaged  therein,  the  thousands  oi  mues  of  road,  and 
the  millions  of  tons  of  freight  carried,  the  varied  and  diverse  conditions  attaching  to 
such  carriage,  is  a  power — 

A  legislative  power,  of  course — 

of  supreme  delicacy  and  imnortance.  Second.  That  Congress  has  transferred  such  a 
power  to  any  administrative  body  is  not  to  be  presumed  or  implied  from  any  doubtful 
and  uncertain  language. 
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Mr.  Low.  May  I  ask  a  question,  which  is  simply  where  in  the 
world  in  this  bill  does  he  discover  the  idea  that  anybody  is  to  pass 
upon  the  question  of  prices  or  rates? 

Mr.  Davenpoet.  Why,  it  has  got  to  be. 

Mr.  LrrTLEFiELD.  That  is  involved  in  your  proposition  as  to  what 
is  a  reasonable  and  what  is  an  unreasonable  restraint  of  trade. 

Mr.  Low.  What  he  passes  upon  is  the  agreement  or  contract. 

Mr.  LiTTLEFiEiD.  True^  but  the  contract  must*  produce  some  result 
on  the  pubUc  or  the  public  has  no  interest  in  it.  The  whole  essence 
of  the  law  against  monopoly  is  to  prevent  imjust  extortion  against 
the  pubUc. 

llr.  Low.  I  understand  that. 

ilr.  LiTTLEFiELD.  Judgc  Gary  does  not  do  anything  else  but  fix 
prices. 

Mr.  Davenport.  He  is  fixing  them  for  the  future,  and  of  course 
when  he  comes  up  to  the  Commissioner  with  his  proposition  it  will  be 
with  a  view  to  his  own  future  conduct,  and  when  we  get  alon^  in  the 
discussion  we  will  be  talking  about  what  this  gentleman  is  to  do  m  pass- 
ing on  this  proposition,  as  he  passes  on  things  relating  to  the  future. 

Mr.  LiTTLEFiELD.  There  must  be  some  object  of  this  legislation. 
What  is  the  obiect  of  the  Sherman  antitrust  act;  and  then,  what  is 
the  object  to  the  amendment  to  the  Sherman  antitrust  act?  The 
only  interest  that  the  public  can  possibly  have  in  the  management 
of  business  is  the  price  to  the  consumer. 

Mr.  Low.  I  agree  to  that. 

Mr.  LiTTLEFiELD.  If  you  have  a  reasonable  restraint  of  trade  it 
proceeds  on  the  hypothesis  that  the  price  is  reasonable,  and  if  you 
get  an  unreasonable  restraint  of  trade  it  proceeds  on  the  hypothesis 
that  the  price  is  unreasonable.  It  comes  down  finally  to  a  question 
of  what  tne  price  is.     That  is  your  proposition,  is  it  ? 

Ifr.  Davenport.  It  is  absolutely  certain  that  the  power  is  vested 
in  that  authority,  if  the  act  is  to  have  any  effect  whatever  of  deter- 
mining what  is  to  be  done  in  the  future  as  to  these  matters,  and 
determining  that  they  are  reasonable  or  unreasonable. 

Mr.  LiTTLEFiELD.  Certainly. 

Mr.  Davenport.  And  I  say — we  are  now  discussing  this  from  a 
legal  and  constitutional  standpoint — that  that  is  a  legislative  act; 
and  then  of  course  would  come  the  question.  Can  you  vest  a  legisla- 
tive power  of  that  tremendous  scope  in  even  the  President,  much 
less  in  an  officer  of  this  kind  ? 

Mr.  LrrTLEFiELD.  The  legal  proposition  is.  Can  you  delegate  legis- 
lative power  ? 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  Atc  you  going  to  quote  further  from  that  par- 
ticular case? 

Mr.  Davenport.  I  have  other  cases  on  that  particular  point,  but 
it  is  suflScient  to  indicate  here  the  part  of  it  where  they  demiitely  say 
that  the  power  is  a  legislative  power. 

Mr.  LiTTLEFiELD.  xcs;  and  in  that  case  the  court  held  that  the 
action  did  not  delegate  power,  and  therefore  they  did  not  go  so  far 
as  to  determine  whether  it  could  be  delegated. 

Mr.  Davenport.  Certainly  not.  That,  of  course,  is  still  an  open 
question  as  bearing  upon  the  question  of  rates,  because  in  the  North- 
em  Securities  case   in  193  United  States,  the  Suprem    Court  said 
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that  if  the  Govemment  can  not  stop  such  a  combination  as  was 
supposed  there,  the  public  would  be  helpless,  and  they  say  it  is 
suggested  that  this  thing  can  be  got  at  by  Congress  fixing  the  rates, 
and  they  say  *  *  If  the}'  have  that  power,  on  which  question  we  express 
no  opinion ''  v 

Mr.  LiTTLEFiELD.  Yes. 

Mr.  Davenport  (continuing).  So  far  as  the  Supreme  Court  of  the 
United  States  is  concerned,  as  to  the  power  of  Congress  to  fix  rates 
by  act  of  legislation  directly,  it  is  an  open  question  so  far  as  the 
decisions  have  vet  been  made. 

Mr.  LiTTLEFiELD.  And,  of  course,  to  go  a  step  farther  and  delegate 
the  power  would  be  another  question  stul. 

Mr.  Davenport.  Yes.  Now,  we  turn  back  a  little  to  see  what  is 
involved  in  such  a  suggestion  as  that,  fixing  a  simple  thing  like  a 
railroad  rate  to  determine  whether  it  is  reasonable  or  not.  In  the. 
case  of  the  United  States  v.  The  Trans-Missouri  Freight  Association 
(166  U.  S.,  331)  the  court  proceeds  to  say: 

There  is  another  side  to  this  question,  however,  and  it  may  not  be  amias  to  refer  to 
one  or  two  facts  which  tend  to  somewhat  modify  and  alter  the  light  in  which  the 
subject  should  be  regarded.  If  only  that  kind  ot  contract  which  is  in  unreasonable 
restraint  of  trade  be  within  the  meaning  of  the  statute,  and  declared  therein  to  be 
illegal,  it  is  at  once  apparent  that  the  subject  of  what  is  a  reasonable  rate  is  attended 
with  great  uncertainty.  What  is  a  proper  standard  by  which  to  judge  the  fact  of 
reasonable  rates?  Must  the  rate  be  so  high  as  to  enable  the  return  for  the  whole  bua- 
ness  done  to  amount  to  a  siun  sufficient  to  afford  the  shareholder  a  fair  and  reasonable 
profit  upon  his  investment?  If  so,  what  is  a  fair  and  reasonable  profit?  That  depends 
sometimes  upon  the  risk  incurred,  and  the  rate  itielf  differs  jn  different  localities; 
which  is  the  one  to  which  reference  is  to  be  made  as  the  standard?  Or,  is  the  reason- 
ableness of  the  profit  to  be  limited  to  a  fair  return  upon  the  capital  that  would  have 
been  sufficient  to  build  and  equip  the  road,  if  honestly  expendea?  Or,  is  still  another 
standard  to  be  created,  and  the  reasonableness  of  the  charges  tried  by  the  cost  of  the 
carriafi^e  of  the  article  and  a  reasonable  profit  allowed  on  that?  .  And  in  such  case  would 
contribution  to  a  sinking  fund  to  make  repairs  upon  the  roadbed  and  renewal  of  cars, 
etc. ,  be  assumed  as  a  proper  item?  Or,  is  the  reasonableness  of  the  chaige  to  be  tested 
by  reference  to  the  charges  for  the  transportation  of  the  same  kind  of  property  made 
by  other  roads  similarly  situated?  If  tne  latter,  a  combination  among  such  roads 
as  to  rates  would,  of  course,  furnish  no  means  of  answering  the  question.  It  is  quite 
apparent,  therefore,  that  it  is  exceedingly  difficult  to  formulate  even  the  terms  oi  the 
rule  itself  which  sliould  govern  in  the  matter  of  determining  what  would  be  reasonable 
rates  for  transportation.  While  even  after  the  standard  should  be  determined  there 
is  such  an  infinite  variety  of  farts  entering  into  the  question  of  what  is  a  reasonable 
rate,  no  matter  what  standard  is  adopted,  that  any  individual  dipper  would  in  most 
cases  be  apt  to  abandon  the  effort  to  show  the  unreasonable  cha«icter  of  a  charge, 
sooner  than  hazard  the  great  expense  in  time  and  money  necessary  to  prove  the  fact, 
and  at  the  same  time  incur  the  ill-will  of  the  road  itself  in  all  his  future  dealings  with  it. 
To  say,  therefore,  that  the  act  excludes  agreements  which  are  not  in  unreasonable 
restramt  of  trade,  and  which  tend  simply  to  keep  up  reasonable  rates  for  transportation, 
is  substantially  to  leave  the  question  of  reasonableness  to  the  companies  themselves. 

That  is  what  the  court  says  about  what  has  got  to  be  inquired  about 
in  determining:  the  comparatively  simple  question  as  to  the  reason- 
ableness of  a  railroad  charge,  which  is  something  which  has  been 
before  the  courts  for  years.  Where  a  person  has  paid  an  undue  rate 
to  a  railroad,  or  where  any  common  carrier  has  charged  an  undue 
rate,  the  conunon-law  courts,  time  out  of  mind,  have  permitted  suits 
to  be  brought  to  recover  tlie  excess,  just  the  same  as  where  there  is 
a  question  of  what  is  a  reasonable  compensation  for  any  other  service, 
or  what  is  a  rea^sonable  compensation  under  any  kind  of  a  contract. 
Those  things  have  been  before  the  common-law  courts  for  generations; 
and  yet  when  you  come  to  apply  a  law  of  the  character  of  this  pro- 
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Eosed  bill  to  the  simple  matter  of  determining  whether  a  rate  charged 
y  a  railroad  company  is  unreasonable,  and  whether  a  combination  to 
fix  these  rates  is  in  unreasonable  restraint  of  trade,  to  enable  the  com- 
bination to  be  sued  by  the  Government,  the  Supreme  Court  of  the 
United  States  says  that  the  matter  is  practically  insoluble,  and  that 
it  would  be  practically  leaving  the  matter  of  the  reasonableness  of  the 
contract  or  combination  to  the  decision  of  the  parties  themselves. 

Now,  all  this  bears  directly  upon  the  question  whether  or  not  this 
is  a  legislative  power.  It  falls  du'ectly  within  the  definition  of  a  legis- 
lative power.  It  is  where,  upon  unknow^n  circumstances,  judgment 
has  to  oe  exercised  and  rules  laid  down  for  future  guidance.  Tliat  is 
the  legislative  power,  and  when  these  gentlemen  propose  to  vest  the 
power  that  they  do  in  these  boards,  w^mchever  may  be  selected,  they 
vest  legislative  power,  and  I  come  back  to  the  proposition  now  that 
such  a  thing  as  that  is  imconstitutional  because  a  legislative  power 
can  not  be  oelegated,  as  has  been  suiOGiciently  indicated  in  the  authori- 
ties which  have  been  brought  to  the  attention  of  the  committee 
already. 

Mr.  LrrTLEFiELD.  Your  proposition,  summed  up,  is  that  the  propo- 
sition upon  which  this  bill  is  founded  comes  down  in  its  last  analysis 
to  the  mdng  of  the  prices  of  the  products,  and  it  being  done  by  some 
board*or  tribunal,  and  that  is  a  legislative  function? 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  To  Say  that  it  is  a  reasonable  price  of  course  adds 
nothing  and  takes  nothing  aw^ay  from  the  proposition. 

Mr.  Davenport.  We  will  talce  a  concrete  case,  not  for  any  invidi- 
ous purposes,  but  as  strikingly  illustrating  what  sort  of  problems 
must  be  passed  upon  by  the  Commissioner.  By  the  way,  I  am 
reminded  from  w^hat  I  saw  in  the  newspapers  this  morning  of  what  a 
happy  thought  it  was  on  the  part  of  Mr.  Low  and  his  associates  to 
take  this  load  oflF  from  the  shoulders  of  the  Bureau  of  Corporations 
and  put  it  onto  some  other  tribunal,  although  he  seems  now  to  have 
overnight  changed  his  mind  about  that.  I  see  this  morning  that  there 
is  a  so-called  trust  or  alleged  trust  or  a  thought-to-be  trust  which  has 
been  the  subject  of  criticism  in  Congress  ana  out,  w^iose  officers  have 
come  down  here  to  the  Commissioner  of  Corporations  and  asked  to  be 
investigated,  asked  to  have  their  whole  business  examined,  to  see 
whether  or  not  it  is  a  trust,  and  Mr.  Smith,  the  Commissioner,  answers 
these  gentlemen  and  says  that  he  can  not  investigate  them  because 
he  is  busy;  he  is  overworked  in  regard  to  the  other  duties  of  his  office; 
and  if  tliat  be  the  case,  if  they  suffer  under  adverse  pubUc  criticism 
now,  seeking  to  be  protected  trom  action  by  Congress  in  fixing  tariflF 
laws  or  other  action,  and  he  says  that  they  w  ill  nave  to  come  some 
other  time,  they  will  have  to  come  again,  because  he  is  too  busy  to 
attend  to  them,  what  would  the  situation  be  if  that  gentleman  had 
not  only  that  particular  thing  to  examine,  but  all  the  hundreds  and 
thousands,  yes,  millions,  of  matters  which,  if  the  proposed  law,  is 
enacted,  is  to  be  enforced  or  appUed  at  all,  he  must  act  upon.  It 
was  indeed  a  happy  thought,  I  think,  on  the  part  of  Mr.  Low  to  reHeve 
the  Commissioner  of  this  burden  by  casting  it  upon  the  Interstate 
Commerce  Commission. 

Mr.  Emery.  Would  not  such  a  condition*  as  you  describe  give  an 
added  advantage  to  the  thirty-day  clause  in  certain  portions  of  the 
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bill  with  respect  to  the  immunity,  where  after  thirty  days  there  can 
be  no  disapproval? 

Mr.  Davenport.  Certainly  it  would;  and  those  features  in  that 
bill,  and  lots  more  of  them — they  are  as  thick  as  blackberries— we 
have  got  to  talk  about  when  we  come  to  that  in  the  orderly  discussion 
of  the  matter. 

I  forget  how  many  of  these  organizations  there  are,  but  I  read 
some  four  or  five  years  ago  a  speech  made  by  the  distinguished 
chairman  of  this  committee  to  wnich  was  appended  a  list  or  these 
organizations  and  combinations,  nearly  500  of  them,  and  I  under- 
stood that  the  same  list  was  put  in  in  a  speech  made  here  on  the 
12th  of  December  of  last  year;  but  whatever  the  number  is,  500  or 
600  of  them,  those  existing  institutions  or  combinations  would  be 
as  completely  legaUzed,  after  the  lapse  of  a  year  from  the  passage  of 
this  bill,  as  ever  was  any  of  the  monopolies  granted  by  James  I  and  by 
Elizabeth  to  patentees,  which  so  distressed  our  ancestors  and  from 
which  they  fled  across  a  stormy  ocean  into  the  wilderness  to  found 
a  government  which  should  be  free  from  all  such  things.  That  is  a 
diversion  from  what  I  was  saying.  This  act  legalizes  those  things 
as  to  existing  trusts  and  comoinations  as  completely  as  if  James  I 
had  granted  a  patent  to  every  one  of  them.  But  let  us  stick  a  little 
closer  to  the  text. 

Mr.  LiTTLEFiELD.  The  Chainnan  would  like  to  say  in  passing  that 
the  last  use  of  that  list  vou  speak  of  was  made  by  Senator  Davis. 
The  Chair  would  like  to  have  it  understood  that  that  does  not  alter 
the  value  of  the  list.  The  Chair  is  quite  well  advised  of  the  use  that 
has  been  made  of  the  list  since  he  introduced  it. 

Mr.  Davenport.  I  think  it  was  a  tolerably  complete  list,  and  I 
think  it  was  furnished  by  some  Government  official.  There  again 
we  are  in  doubt  as  to  whether  there  are  any  such  institutions  in  this 
country.  Apparently  they  do  not  know  of  them  up  at  the  Depart- 
ment of  Justice.  I  do  not  know  any  of  them,  but  there  is  an  alleged 
list.  If  there  are  any  such,  and  Mr.  Low  is  fortunate  enough  to  secure 
Congressional  indorsement  of  his  proposition,  at  the  end  of  a  year 
every  one  of  them  will  have  a  patent  of  nobility.  They  do  not  care 
about  future  trusts.  Thev  have  got  trusts  enough  now,  these  gentle- 
men. They  have  covered  the  field  completely.  I  shall  now  quote 
the  language  of  Sir  John  Culpepper  as  found  in  83  U.  S.,  15  Wall, 
Slaughter  House  cases,  as  to  what  he  thought  of  them  then. 

Mr.  LiTTLEFiELD.  That  is  in  that  speech  I  made,  also. 

Mr.  Davenport.  It  is  in  that  speech? 

Mr.  LiTTLEFiELD.    YcS. 

Mr.  Davenport.  It  sounds  good. 

Mr.  LiTTLEFiELD.  I  might  say  that  it  sounds  very  good. 

Mr.  Davenport.  I  quote  from  this  as  follows: 

They  are  a  nest  of  wasps — a  swarm  of  vermin  which  have  overcrept  the  land.  Like 
the  frogs  of  Egypt,  they  have  gotten  possession  of  our  dwellings,  and  we  have  scarce 
a  room  free  from  them.  They  sup  in  our  cup;  they  dip  in  our  dish;  they  sit  by  our 
fire.  We  find  them  in  the  dye  vat,  washbowl,  and  powdering  tub.  They  share  with 
the  butler  in  his  box.  They  will  not  bait  us  a  pin.  We  may  not  buy  our  clothes  with- 
out their  brokage.  These  are  the  leeches  that  have  sucked  the  commonwealth  so 
hard  that  it  is  cdmost  hectical.  Mr.  Speaker,  I  have  echoed  to  you  the  cries  of  the 
Kingdom.  I  will  tell  you  their  hopes.  They  look  to  heaven  for  a  blessing  on  this 
Parliament. 
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Our  existing  monopolies  are  precisely  the  same  things  in  principle. 
The  Supreme  Court  of  "the  United  States  says,  in  a  case  which  I  will 
quote  to  you,  that  precisely  the  same  things  exist  to-day,  in  the  eye 
of  the  law,  as  existed  then.  To  continue  my  quotation  from  this 
case: 

Monopolies  concerning  wine,  coal,  salt,  starch,  the  dressing  of  meat  in  tavetne, 
beavers,  belts,  bone  lace,  leather,  pins,  and  other  things,  to  the  gathering  of  rage, 
are  referred  to  in  this  speech. 

I  wanted  to  show  you  the  attitude  of  this  Government  and  the 
institutions  of  this  people  toward  this  kind  of  legislation,  as  affected 
by  our  fundamental  law.  Here  is  the  situation  from  which  our  fathers 
fled  to  this  country: 

The  peasant  could  not  cross  a  river  without  i>aying  to  some  nobleman  a  toll,  nor 
take  the  produce  which  he  raised  to  market  until  he  had  bought  leave  to  do  so;  nor 
consume  what  remained  of  his  grain  till  he  had  sent  it  to  the  lord's  mill  to  be  ground, 
nor  full  his  cloths  on  his  own  works,  nor  sharpen  his  tools  at  his  own  grindstone,  nor 
make  wine,  oil,  or  cider  at  his  own  press;  the  days  of  monopolies,  monopoly  which 
followed  men  in  their  daily  avocations,  troubled  them  with  its  meddling  spirit,  and, 
worst  of  all,  diminishid  their  responsibility  to  themselves. 

That  is  the  condition  that  existed  then  by  reason  of  a  grant  from 
the  King,  by  reason  of  the  exercise  of  his  prerogative  which  our 
fathers  complained  of.  Is  there  any  difference  in  the  eye  of  the  law 
in  the  conditions  w^hich  are  sought  to  be  legalized  by  this  bill?  I 
want  to  call  your  attention  to  what  the  Supreme  Court  of  the  United 
States  says  on  that  subject.  I  guot«  from  197  U.  S.,  page  129,  the 
case  of  tne  National  Cotton  Oil  Company  v.  Texas: 

It  ifl  enough  to  say  that  the  idea  of  monopoly  is  not  now  confined  to  a  grant  of  privi- 
leges. It  is  understood  to  include  a  ''condition  produced  by  the  acts  of  mere  indi- 
viduals." Its  dominant  thought  now  is.  to  quote  another,  "the  notion  of  exclusive- 
peaa  or  unity;"  in  other  words,  the  suppression  of  competition  by  the  unification  of 
interest  or  management,  or  it  may  be  tnrou^h  agreement  and  concert  of  action.  And 
the  purpose  is  so  definitely  the  control  of  prices  that  monopoly  has  been  defined  to  be 
•umfiea  tactics  with  r^ard  to  prices."  It  is  the  power  to  control  prices  which  makes 
the  mducement  of  combinations  and  their  profit.  It  is  such  power  that  makes  it  the 
concern  of  the  law  to  prohibit  or  limit  them.  And  this  concern  and  the  policy  based 
npon  it  has  not  only  expression  in  the  Texas  statutes;  it  has  expression  in  the  statutes 
ot  other  States  and  in  a  well-known  national  enactment.  According  to  them  competi- 
tion, not  combination,  should  be  the  law  of  trade.  If  there  is  evil  in  this  it  is  accepted 
as  leas  than  that  which  may  result  from  the  unification  of  interest  and  the  power  such 
nnificadon  gives.  And  that  legislatures  may  so  ordain  this  court  has  decided.  (United 
Sutes  V.  E.  C.  Knight  Co.,  156  U.  S.,  1;  United  States  v.  Trans-Miasouri  Freight  Associa- 
tion, 166  U.  S.,  290;  United  States  v.  Joint  Traffic  Association,  171  U.  S.,  505;  North- 
em  Securities  Co.  v.  United  States,  193  U.  S.,  197-  Swift  &  Co.  v.  United  States  196 
U.  S,,  375.) 

I  guess  what  I  have  been  saying  reeentljr  is  a  digression  from  what 
I  started  to  talk  about,  the  problem  that  is  to  be  submitted  to  this 
Government  official  to  pass  upon,  to  see  whether  there  is  not  the  most 
extraordinary  legislative  action  involved  in  it.  We  will  suppose  that 
Mr.  Gary,  accompanied  perhaps  by  his  counsel,  Mr.  Jenks,  comes  up 
to  the  Commissioner  of  Corporations  and  details  his  situation,  and 
says,  "Now,  some  people  are  complaining  of  this.  There  is  a  man 
down  here  in  this  place  that  wants  some  steel  and  says  he  can  not 
carnr  on  his  business  unless  he  can  get  it  at  a  certain  price." 

^.  LnTLEFiEiJ).  Befol'e  you  leave  that,  I  understand  your  con- 
tention on  the  authority  of  the  decision  of  the  Supreme  Court  of  the 
United  States  is  that  the  power  to  determine  the  reasonableness  of 
any  contract  or  combination  is  legislative. 
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Mr.  Davenport.  Yes,  as  to  its  future  action.     It  is  necessarily  so. 

Mr.  LiTTLEFiELD.  I  suppose  you  have  examined  the  authorities 
in  the  various  States  on  that  question,  as  to  whether  or  not  the  fixing 
of  a  railroad  rate  is  legislative  when  it  operates  in  futuro? 

Mr.  Davenport.  Yes. 

Mr.  Littlefield.  What  is  the  decision? 

Mr.  Davenport.  They  all  say  that  the  fixing  of  a  rate  for  the  future 
is  a  legislative  act,  and  in  some  cases  the  constitutions  of  the  States 
have  been  changed  so  as  to  permit  commissions  to  do  it.  In  one 
instance  I  think  the  matter  came  up  before  the  Supreme  Court  of  the 
United  States,  in  which  they  said  that,  although  it  was  not  expressly 
provided  in  the  constitution  of  that  State  that  the  commission  could 
exercise  legislative  power,  yet  the  supreme  court  of  the  State,  which 
had  the  power  to  declare  what  the  State  constitution  provided,  had 
so  declared,  and  therefore  the  matter  was  foreclosed,  and  diet  not 

E resent  any  Federal  question  for  the  Supreme  Court  of  the  United 
tates. 

Mr.  Littlefield.  That  is  on  the  theory  that  the  decision  of  the 
State  court  is  conclusive  in  construing  the  State  statute  ? 

Mr.  Davenport.  Yes;  as  to  its  conformity  to  the  State's  consti- 
tution. 

Mr.  Littlefield.  But  do  you  find  any  decision  that  disputes  the 
proposition  that  the  power  to  fix  a  rate  in  futuro  is  legislative  in  its 
nature  ? 

Mr.  Davenport.  No,  sir;  I  think  not.  The  excellent  judge  in  this 
very  case  (167  U.  S.)  cites  authorities  in  support  of  it,  and  there  is  no 
doubt  that  the  whole  case  is  saturated  with  that  proposition,  and  I 
should  answer  the  inquiry  of  the  chairman  by  saying  that  it  is  a  legis- 
ative  power,  acting  in  futuro. 

When  I  was  interrupted  I  was  considering  the  situation  that  would 
be^presented  by  the  advent  at  the  Department  of  Commerce  and 
Labor  of  Mr.  Gary  with  his  counsel,  and  the  Commissioner  being 
asked  to  give  his  vis6  to  his  proposed  contract  or  combination.  WTiat 
is  the  first  question  that  would  be  propounded?  Of  course  it  would 
be,  *^What  price  do  you  propose  to  charge  under  this  combination! 
Do  you  expect  to  have  a  definite  price  ?  Do  you  want  to  be  permitted 
to  fix  the  price  of  the  product  either  by  controlling  the  proauction  or 
by  arbitrarily  fixing  tne  price?  How  do  you  arrive  at  that  price?'' 
It  would  necessarily  involve,  of  course,  an  investigation  of  all  the  ele- 
ments that  go  into  the  determination  of  the  price.  ''Is  that  affected 
at  all  by  combinations  in  other  matters?  We  will  have  to  investigate 
that  subject.''  Having  ascertained  as  best  he  could  whether  or  not 
the  price  they  fixed  appeared  to  be  reasonable  from  his  standpoint,  it 
would  then  Become  necessary  to  examine  and  consider  the  effect  of 
that  upon  those  people  who  are  subject  to  the  law  of  supply  and 
demand,  and  not  in  any  combinations,  as  to  the  effect  upon  tneir  busi- 
ness of  an  artificially  maintained  price. 

Suppose  Mr.  Gary  said  to  him:  ''Well,  now,  look  here;  it  is  true, 
we  will  say,  that  the  price  is  perhaps  higher  now  than  the  conditions- 
would  warrant,  but  tnen,  a  wnile  ago,  when  the  demand  was  great, 
we  did  not  raise  the  price,  and  therefore  it  is  only  fair  that,  having 
been  good  to  the  public  in  that  case,  we  should  be  allowed  to  recoup 
a  Uttle  by  keeping  up  the  price  at  the  present  time  above  what  it 
would  be  if  there  was  free  play  of  competition."     What  is  the  Com- 
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missioner  to  say  to  thati  He  will  of  course  weigh  all  these  proposi- 
tions. Suppose  the  inquiry  is  made:  '^Six  months  ago  what  were 
Tou  paying  for  labor?  What  were  you  paving  for  the  materials  that 
went  into  the  manufacture  ?  Were  they  tte  same  as  they  are  at  the 
present  time  I"  After  the  examination  of  all  these  matters,  which 
will  of  course  take  months  to  arrive  at  anything  like  an  approxi- 
mately fair  conclusion  on  the  subject,  the  question  would  come,  Sup- 
pose that,  having  fixed  that  price,  w^ages  fall  and  other  conditions 
fall  after  the  pnce  is  fixed;  does  not  that  make  it  unreasonable? 
What  is  reasonable  to-day  becomes  six  months  from  now  unreason- 
able. The  price  charged  for  steel  in  boom  times  is  naturally  higher 
than  that  wnich  is  to  be  charged  in  dull  times.  The  point  of  it,  Mr. 
Chairman,  which  I  have  endeavored  in  this  crude  way  to  illustrate,  is 
that  it  is  a  legislative  act,  and  there  is  no  escape  from  it.  Thank  heaven, 
we  Uve  under  the  Constitution,  and  if  you  attempt  such  a  revolution- 
ary proceeding  as  to  put  the  business  and  the  peace  of  mind  of  the 
business  men  of  this  country  in  the  hands  of  such  a  tribunal  as  that, 
the  Constitution  will  protect  them  instantly.  It  is  forbidden  by 
the  Constitution.  We  do  not  live  under  any  such  Government.  Of 
course,  you  must  consider  that  probably  this  law  would  be  apphed 
justly  at  first. 

Mr.  LiTTLEFiELD.  That  is,  you  may  assume  it? 

Mr.  Davenport.  Yes;  but  the  time  is  not  always  to  be  when  we 
would  have  a  conservative,  prudent  administration,  as  we  have  now. 
We  may  not  always  have  a  wise  and  great  man  as  Commissioner  of 
Corporations.  We  may  not  always  have  a  prudent  and  cautious 
CoDgress,  like  the  present  one,  which  is  not  ever  moved  from  its 
moorings.  The  changes  and  chances  of  this  mortal  Ufe  are  such  that 
you  must  understand  that  such  a  thing  as  this  vested  in  the  hands 
of  any  man  would  be  a  grave  peril  to  the  community,  and  I  say,  and 
I  stand  here  and  contend  as  a  lawyer  and  a  citizen,  that  the  Consti- 
tution of  the  United  States  forbids  it. 

I  have  lots  of  things  to  talk  about,  but  there  is  a  gentleman  here 
from  New  York  who  has  been  here  two  days,  and  he  asked  me  if  I 
would  not  suspend  to  give  him  an  opportimity  to  be  heard,  and  I 
will  do  so,  although  it  bre^s  the  contmuity  of  my  remarks. 

Mr.  LiTTLEFiELD.  I  Understand ;  it  breaks  the  continuity,  but  not 
the  continuation. 

Mr.  BuuB.  I  appreciate  the  favor,  but  I  do  not  want  to  interrupt 
Toiu-  train  of  thought. 

Mr.  Davenport.  Oh,  that  is  all  right. 

Mr.  BiJUR.  It  is  very  good  of  you. 

ARGITMEHT  OF  HATHAK  BIJUE,  EStt.,  OF  NEW  YOEK  CITY,  N.  Y. 

Mr.  BuuR.  I  may  not,  possibly,  so  much  interrupt  the  continuity 
of  Judge  Davenport's  remarks,  because  some  of  what  I  have  to  say  is 
directly  in  line  with  what  he  has  been  saying.  Let  me  preface  my 
remarks  by  stating  that  I  appear  on  behalf  of  the  Merchant's  Asso- 
ciation. I  ou  have  heard  our  president,  who  informed  the  conmiittee 
that  our  association  had  decided  to  urge  upon  this  committee  the 
need  of  a  commission  to  investigate  this  subject,  as  a  condition  prec- 
edent to  any  legislation.  That  conclusion  of  oiu-s  was  not  arrived 
at  in  cavalier  fashion,  but  only  after  careful  thought  and  much  argu- 
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ment.  We  appreciate  the  strong  force  of  an  appeal  that  something 
be  done  to  remedy  a  condition  which  is  regarded  in  many  quarters 
as  intolerable  or  an  impediment  to  the  business  and  industry 
throughout  the  country.  We  appreciate,  I  say,  the  need  of  trying 
to  do  something  as  promptly  as  may  be.  On  the  other  hand,  we 
feel  that  the  difficulties  of  a  problem  such  as  the  one  brought  up  in 
this  bill  are  so  great  and  its  complexity  is  so  manifest  and  the  enect 
of  any  legislation  so  far  reaching  that  we  respectfully  submit  that  it 
is  impossible,  either  within  a  short  time  or  taking  into  account  only 
the  judgment  and  opinions  and  experience  of  a  comparatively  small 
group  of  men,  to  frame  a  law  which  will  correct  the  evils  as  they  exist 
and  establish  a  permanent  and  useful  system  for  the  future.  Indeed, 
in  criticising  and  opposing  this  particular  bill,  we  do  it  not  in  the 
spirit  of  hampering  legislation  such  as  is  here  proposed.  On  the 
contrary,  we  should  like  to  do  all  we  could  to  further  it,  and  I  sub- 
mit that  the  very  criticism  that  we  make  will  indicate  the  difficulty 
of  precisely  defining  the  evils  that  exist  or  of  adequately  finding 
remedies  to  correct  them,  and  I  submit  that  this  very  criticism  is  the 
strongest  argument  why  the  subject  should  be  thoroughly  investi- 
gatea  by  a  commission  or  a  committee,  if  you  will — the  form  of  it 
makes  no  difference  to  us — before  any  bill  is  drafted;  and  I  may  sajr 
that  an  added  argument  toward  the  same  end  is  presented  by  a  criti- 
cism, which  I  do  not  make,  as  to  something  whicn  I  recognize  as  one 
of  the  necessary  elements  of  this  situation,  namely,  the  constant 
change  of  suggestions,  the  constant  change  of  amendments,  that  come 
here,  as  this  subject  is  being  debated. 

Coming  now  to  the  direct  subject  in  hand,  I  think  we  must  prefacri 
it  by  understanding  what  is  sought  to  be  accomplished  by  the  l^is- 
lation  proposed.  It  is  an  amendment  of  the  Sherman  antitrust 
act.  First,  does  the  Sherman  law  require  amendment?  Of  course 
it  is  claimed  that  its  inhibition  is  so  oroad  and  general  that  it  is 
impeding  the  industries  of  the  country,  and  I  thim^  that  that  criti- 
cism is  justified.  Then  how  shall  it  be  amended?  Mr.  Towne,  our 
president,  has  already  suggested  what  is  in  our  minds,  what  was,  I 
think,  originally  suggestecT  by  Judge  Davenport  some  weeks  ago, 
that  such  amendment  should  be  in  the  direction  of  defining  more  pre- 
cisely what  evils  were  intended  to  be  reached  by  the  origmal  bill. 

Mr.  LiTTLFFiELD.  As  you  go  along  with  your  suggestions,  have 
in  mind  the  generaj  principle  that  you  can  not  have  any  criminal 
legislation  or  any  legislation  that  affirmatively  undertakes  to  regulate 
and  control  business  conditions  that  will  not  in  many  instances 
operate  with  depression  and  hardship.  That  is  absolutely  inevitable. 
Have  that  in  your  mind  all  the  while,  and  see  if  you  can  differen- 
tiate. 

Mr.  BijUR.  That  is  very  difficult,  and  it  is  because  I  find  I  can  not 
do  that,  or  we  can  not  do  it,  that  I  say  we  should  have  a  commission. 

Mr.  LrrTLEFiELD.  The  dUficulties  are  difficulties  necessarily  inher- 
ent in  the  subject-matter,  and  they  can  not  be  avoided  by  legislation. 

Mr.  BijUR.  It  seems  to  me  that  when  we  come  to  that  subject  we 
must  take  it  up  concretely.  Who  are  the  people  who  complain  of 
hardships  under  the  Sherman  antitrust  act,  and  what  is  the  nature 
of  the  hardships?  Those  are  business  questions;  they  are  empirical 
questions.  Wnere  are  the  men  who  ccTmplain,  and  let  us  see  where 
tne  shoe  pinches,  and  then  it  becomes  a  question  for  the  lawyers  to 
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see  whether  we  can  devise  any  legislation  within  our  Constitution; 
and  perhaps  it  might  be  well  to  inquire  of  the  men  who  complain  of 
the  evfl  what  they  would  suggest  as  practical  remedies,  as  we  are 
accustomed  to  use  the  term,  and  after  that  it  might  be  proper  for 
counsel  to  show  whether  those  remedies  are  possible. 

Mr.  LnTLEFiELD.  In  other  words,  let  us  know  just  exactly  what 
they  want  to  do,  and  then  let  us  see  how  they  propose  to  accom- 
plish the  result.  If  we  approve- of  what  they  desire,  that  is  one 
thing,  and  then  if  we  approve  of  what  they  desire,  can  it  be,  within 
the  legitimate  bounds  of  Congress;  that  is  your  proposition? 

Mr.  BuLTR.  I  think  so.  First,  we  have  an  economic  or  business  or 
practical  question,  and  then  after  we  have  solved  that,  both  in  the 
definition  of  the  evils  and  in  the  suggestion  of  practical  remedies,  it 
is  time  enough  for  us  to  draw  a  bill  which  may  attempt  to  deal  with 
those  things  m  the  manner  permitted  bv  our  Cfonstitution.  I  am  not 
going  even  to  pretend  to  be  able  to  do  this,  though  I  may  toward  the 
close  of  my  remarks  suggest  a  few  ideas  in  that  direction ;  but  I  shall 
)roceed  at  once  to  the  subject  which  we  have  before  us,  namely,  this 
)ill,  and  see  whether  in  discussing  it  these  ideas  will  not  develop.  In 
the  first  place,  I  see  in  this  bill  two  entirely  separate  ideas,  the  one 
of  giving  relief  from  the  sweeping  condemnation  of  the  law,  in  that  an 
attempt  is  made  to  differentiate  between  contracts  that  are  reasonable 
and  contracts  that  are  in  unreasonable  restraint  of  trade,  and  that 
has  been  in  substance  the  cry  of  the  business  men,  I  think.  This  bill 
suggests  that  under  certain  circumstances,  on  certain  conditions,  con- 
tracts that  are  merely  in  reasonable  restraint  of  trade  should  become 
immune. 

Mr.  LiTTLEFiELD.  Before  vou  reach  that,  because  we  would  have  a 
better  legal  foundation  if  tne  discussion  would  be  fi'om  a  common 
standpoint;  you  are  a  lawyer.  Have  you  examined  the  question,  so 
that  you  are  able  to  advise  the  committee  as  to  the  precise  character 
of  the  contract  on  which  under  the  common  law  the  element  of  rea- 
sonableness or  unreasonableness  is  predicated  ? 

Mr.  BuuR.  I  am  afraid  that  I  share  Brother  Davenport's  view,  that 
that  question  of  reasonableness  as  applied  to  contracts  is  impossible 
of  solution. 

Mr.  LiTTLEFiELD.  Would  this  suggest  any  recollection  to  your  mind 
as  to  the  legal  situation  if  the  chairman  intimated  that  .in  his  inves- 
tigations he  has  only  been  able  to  find,  in  the  language  of  the  courts 
in  applying  common-law  rules,  the  element  of  reasonableness  and 
unreasonableness  predicated  upon  contracts  alleged  to  be  in  restraint 
of  trade  when  one  individual  alone  contracts  himself  out  of  trade? 

Mr.  BiJUB.  As  relating  to  the  preservation  of  the  good  will? 

Mr.  LrnxEFiELD.  The  only  relation  in  which  the  common  law  has 
ever  used  the  terms  *' Reasonable"  and  ** unreasonable *'  where  they 
were  predicated  upon  restraint  of  trade  has  been  in  cases  of  that  sort, 
as  the  chairman  is  advised,  and  the  chairman  is  also  advised  that  the 
courts  have  never  put  a  construction  upon  **  reasonable  *'  and  '*  unrea- 
sonable" as  predicated  upon  conspiracies  to  monopolize  trade.  Have 
you  ever  seen  anything  in  your  reading  that  would  controvert  this 
suggestion  that  the  Chair  makes  ? 

Mr.  BijUR.  I  have  not. 

Mr.  LnTLEFiELD.  That  being  the  case,  all  this  discussion  proceeds 
upon  contracts  and  agreements  intending  to  monopolize,  and  has  not 
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in  any  sense  any  reference  to  this  simple  contract  where  a  man  con- 
tracts himself  out  of  trade. 

Mr.  BiJUR.  No. 

Mr.  LiTTLEFiELD.  Now  can  you  predicate  this,  as  a  scientific  situa- 
tion, in  any  manner  upon  contracts  in  trade? 

Mr.  BiJUR.  I  do  not  think  you  can  predicate  that  upon  contracts 
intending  to  monopolize  trade,  nor  can  you  even  predicate  it  upon 
contracts  as  a  whole. 

Mr.  LiTTLEFiELD.  Thosc  are  the  only  kinds  of  contracts  to  which 
this  particular  amendment  is  directed  ? 

Mr.  BiJUR.  I  am  not  quite  sure,  Mr.  Chairman. 

Mr.  LiTTLEFiELD.  It  has  only  been  suggested  to  the  chairman  in 
the  course  of  the  discussion. 

Mr.  BiJUR.  I  only  want  to  point  out  that  something  can  be  sug- 
gested in  this  bill,  namely,  that  there  is  no  reference  to  any  immunity, 
or  rather  to  put  it  the  other  way,  that  under  this  bill,  if  the  Conmus- 
sioner  of  Corporations  permits  a  contract  to  become  immune  from 
Government  action,  a  contract  in  reasonable  restraint  of  trade,  that 
would  also  become  immune  from  so  much  of  the  Sherman  antitrust  act 
as  forbids  monopoUes.  Whether  that  is  done  with  the  view  that 
monopoly  and  restraint  of  trade  are  the  same  thing,  I  do  not  know; 
but  thev  are  not  the  same. 

Mr.  LITTLEFIELD.  They  are  not  the  same,  but  they  have  the  same 
elements. 

Mr.  BiJUR.  But  I  must  take  it  that  they  are  diflFerent,  because  the 
Sherman  antitrust  act  takes  two  separate  sections  to  cover  those  two 
separate  things,  and  if  Congress  had  thought  that  the  contract  in 
restraint  of  trade  was  a  monopoly,  it  would  nave  been  auite  needless 
to  pass  the  second  section,  which  relates  only  to  monopolies,  and  does 
not  use  the  word  *' contracts."  I  shall  come  to  that  in  a  moment.  I 
quite  appreciate  how  the  doubt  arises  in  your  mind,  and  it  troubles 
me  quite  as  much  as  it  does  you. 

Mr.  LiTTLEFiELD.  It  is  by  no  means  certain  that  the  men  who  drew 
the  Sherman  Act  did  not  use  more  or  less  tautology. 

Mr.  Davenport.  That  was  very  carefully  considered. 

Mr.  LiTTLEFiELD.  You  mean  the  Sherman  Act,  in  these  respects? 

Mr.  Davenport.  Yes. 

Mr.  BiJUR.  I  will  point  that  out  later. 

Mr.  LiTTLEFiELD.  The  chairman  is  very  familiar  with  the  history  of 
this  act.  The  chairman  would  be  very  glad  to  have  anybody  point 
out  in  the  discussion  anything  which  relates  to  the  question  as  to 
whether  or  not  this  language  was  more  or  less  tautologous  and  more  or 
less  repetition. 

Mr.  BuuR.  Inother  words,  a  conservative  view  of  a  legislative  act 
is  that  everything  in  the  act  was  intended  to  have  a  definite  meaning, 
and  we  should  at  least  assume  in  this  instance  that  two  separate 
sections,  in  separate  language,  were  intended  to  cover  two  separate 
thoughts;  and  unless  we  know  something  to  the  contrary  I  should 
prefer  to  rest  on  that  assumption. 

Mr.  LiTTLEFiELD.  While  tnis  matter  is  not  very  material,  it  would 
at  least  illuminate  the  chair  if  you  would  establish  the  distinction 
between  a  *' combination  in  the  form  of  trust  or  otherwise"  and  a 
**  conspiracy  in  restraint  of  trade  or  commerce."  I  understand  that 
an  agreement  between  two  or  more  persons  to  restrain  trade  is  a 
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conspiracy.  The  chair  likewise  understands  that  a  combination 
between  two  or  more  persons  is  the  same  thing.  The  chair  would 
like  to  be  ill\miinated  on  the  question  of  how  an  agreement  between 
two  people  to  restrain  trade  in  violation  of  the  Sherman  antitrust  act 
differs  m  legal  essence  from  a  conspiracy.     There  may  be  a  very 

Jrofound  legal  distinction  Jthere^  and  that  is  pointed  out  by  Mr. 
ustice  Holmes  in  the  opinion  in  the  Northern  Securities 'case. 

Mr.  BuuR.  I  shall  come  to  that,  Mr.  Chairman,  in  a  few  moments; 
and  I  was  about  to  say  when  we  got  off  onto  the  other  tack,  that  this 
proposed  bill  suggests  a  modification  of  the  harshness,  as  I  shall  call 
It,  of  the  Sherman  antitrust  act;  and  on  the  other  hand  it,  as  a  com- 
pensation I  should  say  to  the  people  of  the  United  States  for  the 
relaxation  of  the  harslmess  of  the  law  makes  provisions,  in  the  direc- 
tion of  closer  supervision  and  more  direct  control  over  the  affairs  of 
such  corporations  or  individuals  as  seek  this  relaxation  or  '^  immunity,'' 
as  I  think  it  is  designated  in  the  bill  itself.  That,  I  believe,  is  a  very 
fair  and  impartial  analysis  of  the  two  great  purposes  of  that  bill; 
relaxation  of  the  Sherman  law  on  the  one  hand,  compensatingly 
closer  supervision  and  control  over  those  who  seek  that  relaxation. 
That  is  a  very  big  problem,  Mr.  Chairman.  First,  to  relax  the  general 
terms  of  the  Sherman  law  is  a  pretty  big  problem  in  itself,  and  when 
vou  couple  with  that  the  attempt  to  do  something  which  so  far  as  I 
have  ever  known  is  quite  foreign  to  our  system  of  government  as  it 
has  existed  up  to  the  present  time,  namely — and  I  do  not  use  this 
word  in  any  oad  sense,  at  all — to  introduce  a  certain  paternalism, 
you  have  a  pretty  big  task  cut  out  for  you.  It  may  be  necessary,  I 
am  not  now  speaking  of  the  wisdom  of  it  at  all,  but  when  you  attempt 
to  impose  a  certain  paternalism  and  the  control  and  supervision  of  tne 
great  majority  of  tne  business  of  the  country,  you  have  a  big  task 
Before  you. 

First,  is  there  any  desire  for  relaxation  of  the  Sherman  law?  I 
shall  not  pretend  to  present  all  of  these  subjects  in  any  detail.  I 
think  there  is  such  a  demand.  Personally,  I  have  heard  it  far  and 
wide.  The  press  is  full  of  it.  I  will  admit  at  once  that  to  a  very 
large  extent  this  demand  comes  from  people  who  are  not  thoroughly 
familiar  with  the  Sherman  law  and  are  not  thoroughly  familiar  with 
the  decisions  of  the  Supreme  Court  interpreting  it.  Nevertheless,, 
if  in  the  face  of  that  law  as  it  stands  in  terms  on  the  statute  books, 
and  in  face  of  the  decisions  of  the  Supreme  Court,  the  business 
community  of  the  United  States  is  imder  the  impression  that  its 
ordinary  fimctions  are  impeded,  that  legitimate  ana  necessary  com- 
binations, or  joint  contracts  as  you  may  call  them,  are  made  impos- 
sible, we  have  an  evil  that  ought  to  be  corrected;  and  let  me  say 
that  for  that  feeling  there  is  at  least  some  good  justification  in  au- 
thority. The  dissenting  opinion  in  the  Trans-Missouri  case,  while 
it  was  a  dissent,  nevertheless  was  concurred  in  by  four  of  our  great 
judges. 

Mr.  LiTTLEFiELD.  Four? 

Mr.  Buck.  Yes,  Justices  White,  Field,  Gray,  and  Shiras.  I  mean 
it  is  the  view  of  those  four  judges. 

Mr.  Davenport.  I  would  inquire  of  Mr.  Bijur  if  he  is  aware  of  the 
fact  that  all  the  cases  which  were  cited  by  the  minority  have  been 
bv  the  Supreme  Court  held  to  be  not  within  the  operation  of  the 
Sherman  act. 
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Mr.  BuuR.  There  is  no  question  about  what  jfinal  authority  has 
held  on  this  subject.  I  am  now  merely  adducing  the  fact.  Whether 
this  is  a  minority  opinion  or  not,  it  is  nevertheless  the  opinion  of 
four  of  the  judges  or  that  great  tribunal.  I  am  not  saying  that  this 
is  correct  so  far  as  it  relates  to  the  law.  The  feeling  throughout  the 
country  is  that  certain  conditions  in  trade  are  continuing  in  defiance 
of  the  law. 

Mr.  LiTTLEFiELD.  That  may  be  true,  but  the  trade  has  not  been 
injured.  Since  the  Trans-Missouri  case  was  decided  we  have  had 
the  most  profitable  business  situation  that  ever  existed,  in  spite  of 
all  this  apprehension. 

Mr.  BuuR.  That  is  exactly  the  question  which  I  say  is  one  of 
those  which  should  be  ascertained.  It  is  true  that  most  of  the  great 
businesses  in  the  United  States  are  all  carried  on  to-day  in  daily  fear 
of  Government  prosecution,  or  with  a  feeling  that  they  are  by  indul- 
gence being  permitted  to  violate  the  law.  I  am  sure  that  such  an 
mipression  prevails.  I  can  not  say  that  it  is  true  as  to  any  partic- 
ular number  of  persons. 

Mr.  LiTTLEFiELD.  If  it  relieves  you  of  any  embarrassment,  I  would 
say  that  the  legislative  difficulties  that  exist  in  connection  with  the 
manufacture  or  paper  invite  not  only  the  action  of  the  Department 
of  Justice  but  the  action  of  a  committee  of  Congress  or  anybody  else 
that  seeks  to  investigate  that  trust,  because  they  insist  there  is 
absolutely  nothing  in  all  of  their  business  that  is  in  any  way  inimical 
to  the  Sherman  antitrust  act  or  any  other;  so  that  that  element 
of  difficulty  would  evaporate.    That  combination  makes  no  com- 

glaint.  The  people  engaged  in  that  business  make  no  complaint, 
ut  invite  full  investigation,  and  they  are  not  hampered  and  embar- 
rassed. I  merely  refer  to  it  because  that  seems  to  be  the  great 
casus  belli  with  them,  in  connection  with  that  great  industry  of  our 
country. 

Mr.  BiJUR.  I  am  not  speaking  with  that  in  mind,  at  all. 

Mr.  LiTTLEFiELD.  I  did  not  say  you  had  it  in  mind,  but  there  is 
more  objection  to  it  than  anything  else  in  the  country. 

Mr.  BiJUR.  The  idea  is  the  result  of  conferences  with  many  bankers 
and  manufacturers  throughout  the  country,  and  I  think  it  is  safe  to 
say  that  there  is  a  prevailing  impression  throughout  the  United 
States  that  the  Sherman  antitrust  act  as  interpreted  in  the  Trans- 
Missouri  case  forbids  practically  all  laige  contracts  embodying 
combinations,  whatever  they  may  be,  and  that  fear  was  expressed 
to  me  concerning  a  particular  case  on  the  merit  or  demerit  of  which 
I  express  no  opmion,  but  this  gentleman  said  to  me  that  they  were 
so  depressed  now  that  they  scarcely  had  meetings  to  talk  over  trade 
matters. 

Mr.  LiTTLEFiELD.  You  have  more  or  less  cUents  who  are  interested 
in  this.     Without  disclosing  the  names  of  your  chents,  tell  me  what 

Sour  clients  are  doing  in  violation  of  the  Sherman  antitrust  act. 
ive  me  a  concrete  illustration  of  what  some  of  your  clients  are  now 
doing  that  is  violating  the  Sherman  antitrust  act,  without  disr 
closing  the  names  of  your  clients. 

Mr.  BuuR.  If  you  will  permit  me  the  Yankee  subterfuge,  I  will  ask 
you  a  simple  question.  You  are  familiar  with  the  decision  in  the 
Addison  case,  in  which  it  was  held  that  six  and  subsequently  eight 
corporations  which  made  a  contract  covering  various  States  of  the 
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Union,  they  being  situated  in  various  States,  whereby  they  controlled 
the  prices  m  such  territory  as  thev  could  cover,  in  which  they  had  a 
sort  of  a  pool  at  some  times,  ana  at  other  times  what  I  thank  the 
Supreme  Court  designated  as  a  private  auction,  where  they  practi- 
cally awarded  the  business  among  themselves,  and  the  others  put  in 
fictitious  bids  at  little  hijgher  rate  than  the  one  to  whom  the  award 
was  naade,  were  engaged  m  a  contract  which  in  the  first  place  affected 
interstate  commerce  and  in  the  next  place  was  obnoxious  to  the 
inhibition  of  the  Sherman  antitrust  act.  Mr.  Chairman,  I  would  like 
to  ask  you  this  question.  I  am  not  sure  that  this  is  the  fact,  at  all, 
but  if  those  six  or  eight  corporations  should  consolidate  into  one 
corporation  and  the  stock  in  tnose  corporations  should  be  bought  by 
one  other  corporation  such  as  that  which  is  called  a  holding  corpora- 
tion, and  in  addition  to  those  the  stocks  of  a  great  many  other  corpo- 
rations in  the  same  Une,  which  were  referred  to  in  the  opinion,  were 
owned  by  one  corporation,  and  it  then  necessarily  does  every  day  the 
very  thing  that  these  contracts  agree  to  do,  should  not  that  corpora- 
tion be  equally  obnoxious  to  the  law?  Yet  those  corporations  exist 
by  the  himdred  through  the  United  States  to-day. 

Mr.  LrnxEriELD.  In  pursuance  of  the  well-known  Yankee  privi- 
lege, I  will  ask  you  if  you  think  that  is  in  answer  to  my  question  ?  I 
will  put  that  on  the  record.  I  wiU  ask  you,  as  another  Yankee, 
whetner  you  think  that  is  an  answer  to  my  question,  and  if  you  want 
to  go  on  record  with  that,  all  right.  You  can  not  catch  the  chairman 
that  way. 

Mr.  BuuB.  I  believe  that  every  one  of  the  great  combinations  in 
some  particular  line  of  industry  necessarily  sees  before  its  eyes  the 
fear  that  it  is  existing  in  violation  of  the  Sherman  law,  because  it  is 
every  dav  doing  that  which  was  held  to  be  obnoxious  in  the  Addison 
case,  and  I  come  right  down  to  your  remark,  Mr.  Chairman,  that  the 
final  test  of  all  this  is  the  question  of  prices.  Since  the  only  object  of 
the  Addison  case  was  to  maintain  prices,  surely  the  chief  object  of  the 
combination  of  such  companies  is  to  maintain  prices,  and  that  is  what 
they  are  doin^;  they  are  combinations  to  maintain  prices,  and  that 
is  a  perfectly  legitimate  function. 

Mr.  LrrTLBFiELD.  Having  completed  your  explanation,  I  will  ask 
you  again  if  that  is  the  only  answer  you  have  to  make  to  my  question? 

Mr.  BuuR.  No;  I  believe 

Mr.  LiTTLEFiELD.  You  know  I  do  not  press  this  at  all.  I  do  not 
ask  you  to  name  your  clients;  but  you  are  here  suggesting  that  I 
recommend  some  legislation,  and  it  seems  to  me  that  I  have  at  least 
the  privilege  of  ascertaining  the  concrete  conditions  that  somebody 
wants  to  have  remedied,  and  I  would  like  to  know  what  you  are  now 
doing  that  you  think  you  have  not  any  right  to  do  and  that  you  want 
to  be  authorized  to  do,  and  I  want  to  know  what  results  you  expect 
to  accomplish  when  you  are  authorized  to  do  it.  Ought  I  not  to  know 
those  things  before  1  undertake  to  recommend  any  legislation? 

Mr.  BuuR.  I  thinkyou  should. 

Mr.  LiTTLEFiELD.  Tiien  let  me  know  them. 

Mr.  BiJXJB.  But  I  would  say  that  the  position  I  am  now  occupying 
toward  you,  argumentatively,  is  not  the  position  I  occupy  toward  the 
committee,  because  I  have  said  at  the  outset  that  I  am  not  sure,  and 
am  not  prepared  to  say,  that  those  combinations  or  other  contracts 
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to  which  I  shall  allude  in  a  moment  are  in  violation  of  the  Sherman 
antitrust  act. 

Mr.  LiTTLEFiELD.  Would  you  expect  me,  on  my  responsibility  as  a 
Member  of  this  House,  to  recommend  to  it  legislation  tnat  I  could  not 
give  an  adequate,  concrete  reason  for? 

Mr.  BiJUR.  I  should  not. 

Mr.  LiTTLEFiELD.  Can  I  properly  and  safely  recommend  this  legis- 
lation until  I  get  concrete  facts  such  as  I  nave  requested  you  to 
give  me? 

Mr.  BiJUR.  My  answer  to  that  is,  I  think  not ;  and  that  is  the  reason 
we  say  we  would  like  to  know 

Mr.  LiTTLEFiELD.  That  is  the  reason  you  want  a  commission? 

Mr.  BuuR.  Yes;  if  anything  is  to  be  done. 

Mr.  LiTTLEFiELD.  Ycs;  if  anything  is  to  be  done.  You  have 
referred  to  the  Addison  Pipe  case,  with  which  I  am  somewhat  familiar, 
as  an  authority.  That  company  was  dissolved.  Have  those  people 
continued  to  manufacture  pipe  since  ? 

Mr.  BiJUR.  I  have  avoiaed  finding  out,  because  I  have  used  this 
case  as  an  illustration  in  many  instances ;  but  I  think  that  they  have. 

Mr.  LiTTLEFiELD.  Has  anybody  discovered  that  there  has  been 
any  embarrassment  of  the  people  who  undertook  tlirough  that  com- 
bination to  monopoUze  the  pipe  trade — that  they  have  oeen' embar- 
rassed under  the  Sherman  antitrust  act?  Have  the  coiApaniea 
themselves  been  embarrassed  or  have  the  people  themselves  been 
injured  by  reason  of  the  dissolving  of  that  combination  under  the 
Sherman  antitrust  act?  If  there  has  been  any  difficulty,  I  have 
never  heard  of  it;  have  you? 

Mr.  BiJUR.  No. 

Mr.  LiTTLEFiELD.  You  used  that  as  an  illustration  of  a  business 
arrangement  that  perhaps  ought  to  be  allowed  to  be  carried  out  or 
orgamzed  into  corporate  form.  Are  they  organized  into  a  corporate 
form? 

Mr.  BiJUR.  I  think  they  have  been.  There  are  several  of  those 
pipe  companies',  and  I  do  not  know  which  one.  I  have  purposely 
endeavored  to  avoid  findiujg  out.  My  point,  with  all  due  respect  to 
you,  I  think  you  will  admit,  namely,  tnat  the  very  purpose  of  that 
contract  is  the  necessary  purpose  and  effect  of  every  one  of  the  great 
combinations. 

Mr.  LiTTLEFiELD.  That  all  may  be  quite  true. 

Mr.  BiJUR.  Now,  if  the  evil  auned  at  by  the  Sherman  law  is  the 
purpose  of  those  contracts,  why  is  not  the  evil  aimed  at  in  the  Sher- 
man law  the  same  purpose  when  eflFected  in  a  sUghth'  diflFerent  way? 

Mr.  LiTTLEFiELD.  What  did  they  hold  in  the  r»forthem  Securities 
case? 

Mr.  BiJUR.  I  would  say  that  the  Northern  Securities  case  affirms 
my  view.     The  court  put  aside  the  form  and  looked  to  the  eflFect. 

Mr.  LiTTLEFiELD.  Ttie  court  dissolved  the  holding  corporation. 

Mr.  BiJUR.  Yes;  and  does  not  that  throw  doubt  upon 

Mr.  LiTTLEFiELD.  Did  they  hold  that  the  court  would  look  to  the 
substance  and  not  to  the  form,  and  if  a  corporation  existed  simply 
for  the  purpose  of  restraint  of  trade  the  court  would  look  to  the  pur- 
pose and  oissolve  it?  That  looks  right  to  your  q^uestion,  whether 
they  can  form  a  corporation  for  that  purpose,  does  it  not? 
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Mr.  BuuR.  Yes,  sir;  I  think  it  does.  Do  not  riiisinterpret  what 
I  have  said.  Whether  the  plea  or  the  cry  that  I  Ixave  said  is  going 
up  frequently  is  just  or  unjust,  it  is  there.  I  tliink  the  people  who 
are  conducting  the  vast  majority  of  the  business  of  the  country,  so 
far  as  it  is  carried  on  by  the  big  corporations— and  we  all  know  that 
that  constitutes  practically  more  than  51  per  cent  of  the  business  of 
the  country — are  now  constantly  afraid  that  they  are  conducting 
their  business  in  violation  of  that  law.  But  you  have  asked  me  for 
other  illustrations.  Take  all  those  contracts  like  the  ones  cited  by 
Mr.  Schiffin,  of  which  thousands  did  exist — 1  do  not  know  how  many 
exist  to-day,  but  I  know  that  some  exist — where  men  try,  whether 
they  be  distributors  or  manufacturers,  to  combine  for  the  purpose  of 
what  they  call  cut-throat  competition.  I  do  not  think  it  is  a  justifi- 
able purpose.     1  am  not  passing  on  that. 

ilr.  LiTTLEFiELD.  You  iieard  the  statement  of  Mr.  Jastro? 

Mr.  BiJUR.  Yes. 

Mr.  LiTTLEFiELD.  If  that  be  used  here  as  a  concrete  instance  for 
the  purpose  of  affecting  the  action  of  this  committee,  it  is  up  to  me  to 
say,  when  I  get  around  to  it,  whether  I  approve  or  disapprove  of  the 
appeals  of  the  wholesale  druggists  to  take  hold  of  it.  Do  you  approve 
of  it  ^ 

Mr.  BuuR.  I  should  prefer  not  to  answer  that. 

Mr.  LiTTLEFiELD.  But  are  you  not  here  for  the  purpose  of  aflecting 
my  action  one  way  or  the  other? 

Mr.  BiJUR.  Yes. 

Mr.  LiTTLEFiELD.  Do  vou  Want  me  to  take  a  responsil)ility  that  you 
will  not  take? 

Mr.  BiJUR.  No,  sir. 

Mr.  LiTTLEFiELD.  I  have  got  to  take  it. 

Mr.  BiJUR.  I  plead  for  more  light,  and  if  you  ask  me  whether  in 
my  present  state  of  mind  I  can  answer  the  (luestion,  1  say  no.  I  am 
not  prepared  to  answer,  because  I  have  not  liad  the  facilities  for  get- 
ting information. 

Mr.  LiTTLEFiELD.  You  have  heard  everything  that  I  have  heard 
on  it. 

Mr.  BiJUR.  Yes;  but  I  do  not  think  that  is  enough.  In  fact',  I  do 
not  think  I  have  heard  one-tenth  enough  to  make  me  determine  to 
what  extent  a  combination  or  any  form  of  joint  venture  may  go.  I 
am  not  going  to  shirk  that  issue  so  far  as  it  relates  to  this  bill,  but  I  am 
not  here  advocating  either  that  monopoly  is  good  or  bad,  or  that  con- 
tracts in  restraint  of  trade  are  good  or  bad.  I  am  speaking  to  this 
particular  bill  for  which  I  was  assuming  that  tjiere  is  some  demand. 

Mr.  LiTTLEFiELD.  That  comes  as  near  involving  the  whole  question 
as  the  bill  itself. 

Mr.  BiJXJR.  I  think  that  is  just  the  trouble. 

Mr.  LiTTLEFiELD.  Then  you  do  not  advance  the  argument  much' by 
sajring  that  you  are  not  here  to  say  that  monopoly  is  either  good  or  baa. 
It  is  pretty  hard  to  establish  the  line  of  demarcation  between  what 
involves  monopoly  and  the  bill  itself. 

Mr.  BiJiJR.  No,  sir. 

Mr.  LriTLEFiELD.  I  would  be  glad  to  have  you  make  the  differen- 
tiation. 
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Mr.  BiJUB.  No;  I  was  assuming,  you  must  assiune,  that  the  gentle- 
men who  are  here  advocatmg  the  oill  are  doing  it  for  the  pubUc  inter- 
est, and  my  contention  was 

Mr.  LnTLi;FiELD.  I  hope  that  nothing  that  I  have  said  can  be  con- 
strued as  an  intimation  to  the  contrary. 

Mr.  BuuB.  No.  We  say  we  want  to  modify  the  Sherman  anti- 
trust act,  and  I  say  you  are  not  doing  it  intelligently  or  effectually  in 
this  bill,  and  I  say  if  you  want  to  amend  the  Sherman  anti-trust  act 
and  want  to  do  it  intelligently  and  consistently,  I  want  to  investigate 
the  facts  first,  and  then  I  want  to  know  precisely  to  what  extent  you 
want  to  amend  that  law.  Are  you  going  to  try  to  make  a  differentia- 
tion as  to  size  or  method  of  operation  or  form  of  contract,  because  I 
confess  I  can  not  make  this  differentiation  ? 

Mr.  LriTLEFiELD.  You  have  evidently  reached  the  place  where  Mr. 
Low  started.  He  said  that  he  did  not  know  what  a  reasonable 
restraint  was,  and  that  he  did  not  know  of  anybody  else  who  did. 

Mr.  BiJUB.  I  think  you  have  in  succinct  form  stated  the  chief  vice 
of  that  bill.  To  me  it  seems  to  be  a  statement  that  we  do  not  know 
what  it  is  we  want  to  forbid  or  aUow,  and  we  are  going  to  let  the  Com- 
missioner of  Corporations  worry  about  it,  and  I  do  not  think  that  that 
vice  is  remedied  by  altering  it  and  saying,  '*We  are  going  to  let  the 
judiciary  worry  about  it,"  because  I  believe  that  Judge  Davenport  is 

Suite  right  that  the  judiciary,  so  far  as  represented  by  the  Supreme 
ourt,  has  indicated  that  it  would  not  know  what  to  do  with  it,  and  I 
will  refer  to  that  if  you  will  permit  me  to  proceed. 

Mr.  Davenpobt.  Excuse  me  for  interrupting  you. 

Mr.  BiJUB.  I  do  not  object  to  interruption.  I  think  I  am  right 
that  there  is  this  desire,  and  that  it  is  legitimate. 

Mr.  LiTTLEFiELD.  Of  coursc  there  is  this  appeal  you  speak  of. 

Mr.  BiJUB.  Let  us  assume  that  the  people  want  some  change,  and 
let  me  say  this,  that  an  examination  of  the  debate  that  preceded  the 
passage  of  this  law  in  the  shape  it  now  is  in  in  the  Senate  is  exceed- 
mgly  mstructive,  and  I  am  indebted  to  Mr.  Davenport  and  Mr.  Emery 
for  calling  attention  to  it.  It  gives  us  some  light  on  the  consciousness 
of  some  of  the  Senators  of  how  ignorant  they  were  on  the  subject,  and 
shows  that  they  consciously  acted  knowing  how  ignorant  they  were. 
Senator  O.  H.  rlatt,  of  Connecticut,  always  said  that  this  thmg  was 
far  too  broad,  and  would  do  far  more  mischief  than  good. 

Mr.  LiTTLEFiEU).  And  he  followed  it  up  with  his  vote. 

Mr.  BuuB.  He  followed  it  up  with  his  vote. 

Mr.  Emeby.  He  was  the  only  one  who  did? 

Mr.  BuuB.  I  think  the  only  one  who  voted  against  it.  Senator 
George  and  some  of  the  other  Senators  said,  for  example:  **If  we  are 
going  to  forbid  combinations  of  capital,  it  must  be  understood  that 
we  are  going  to  forbid  combinations  of  labor;''  and  I  think  it  was 
Senator  Edmunds  who  said:  '*I  deprecate  this  tendency,  because  it 
seems  to  indicate  a  war  of  classes.  But  what  I  had  more  particu- 
larly in  mind  than  those  remarks  was  one  made  by  Senator  Hoar, 
who  I  think,  after  the  bill  was  reported  in  its  present  shape,  said  he 
thought  it  merely  reenacted'the  common  law.  He  was  a  member  of 
the  Judiciary  Committee  that  reported  the  bill,  and  he  said  '*I  think 
that  this  bill  merely  reenacts  and  reasserts  the  doctrines  of  the  com- 
mon law."  Of  course,  there  was  much  criticism  of  the  particular 
terms  of  the  bill,  and  Senator  Edmunds — and  this  is  the  particular 
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thing  I  wish  to  call  your  attention  to— who  was  chairman  of  the 
Judiciary  Committee  at  that  time,  said  in  his  plea:  ^^Let  us  pass  this 
biU  in  its  general  terms,  because  they  are  the  best  we  have  been  able 
to  evolve  out  of  some  eighteen  months  of  debate,  and  the  various 
propositions  submitted  to  us,  and  let  us  from  time  to  time  amend  it, 
if,  as,  and  when,  necessity  arises."  So  that  really  those  who  adcbress 
themselves  to  tnis  amendment  have  behind  them,  I  might  say,  no 
more  than  the  suggestion  of  the  great  authority  on  this  subject  that 
the  bill  might  require  amendment,  and  that  consciously  he  voted  for 
ity  knowing  that  it  might  be  too  broad. 

Mr.  ScHULTEis.  Will  you  please  give  me  the  reference,  where 
Senator  Edmunds  made  that  statement. 

Mr.  BiJUB.  I  think  he  said  that  on  April  8.  If  that  is  not  accurate, 
when  I  have  finished  I  will  give  you  the  exact  reference. 

Now,  let  us  assume  that  the  bill  is  to  be  amended. 

Mr.  LiTTL£Fi£U>.  We  will  assume  for  the  purposes  ot  the  debate 
that  it  is  not  sacrosanct,  and  we  can  touch  it  ii  we  want  to. 

Mr.  BuuB.  Yes,  we  will  assume  that  it  is  not  sacrosanct.  I  believe 
that  the  gentlemen  w^ho  have  proposed  it  in  the  form  in  which  it 
originally  came  to  us  appreciate  the  difficulty  raised  by  the  use  of  the 
words  ** reasonable''  and  ''unreasonable."  There  is  very  little  need 
to  dilate  on  that.    Judge  Davenport  has  covered  it  completely. 

Mr.  LiTTLEFiELD.  W^at  do  you  say,  as  a  legal  question,  about  Mr. 
Davenport's  doubt  as  to  the  importing  of  the  words  ''reasonable*'  and 
'*  unreasonable  *'  into  the  bill,  as  to  whether  it  would  vitiate  its  crimi- 
nal features? 

Mr.  BijUB.  I  think  it  would.  I  remember  in  the  Nebraska  Com- 
mission case  the  Supreme  Court  w^as  called  upon  to  determine  the 
reasonableness  of  the  rate  imposed  upon  the  railroads  by  the  Nebraska 
Railroad  Commission.  They  said  in  their  opinion,  '"fhis  is  no  small 
task,  but  we  shall  not  shirk  it,"  and  they  proceeded  not  to  shirk  it 
through  fifteen  printed  pages  of  careful  reasoning. 

Mr.  LiTTLEFiELD.  That  IS  the  case  of  Smith  and  Ames? 

Mr.  BiJUB.  Yes.  Then  they  said,  "We  have  voluminous  testi- 
mony before  us  to  enable  us  to  determine  it" — I  think  they  had 
5,000  pages — and  through  these  fifteen  pages  they  analyzed  that 
testimony,  and  what  was  the  conclusion  that  they  came  to?  They 
concluded  that  the  rates  imposed  were  not  equal  to  the  cost  of  car- 
riage of  the  freights. 

Mr.  LiTTLEFiELD.  It  did  not  become  necessary  to  determine  the 
question  what  the  reasonable  rates  were  ? 

Mr.  BiJUB.  No. 

Mr.  LiTTLEFiELD.  Thosc  rates  were  practically  confiscatory? 

Mr,  BuuB.  They  were  practically  confiscatory. 

Mr.  LiTTLEFiELD.  I  See  you  are  quite  familiar  with  that.  Are  you 
advised  of  any  case,  of  either  the  State  courts  or  the  Supreme  Court 
of  the  United  States,  that  lays  down  definitely  the  legal  elements 
upon  which  a  reasonable  rate  can  be  predicated  with  certainty? 
Smith  and  Ames  does  not  do  it. 

Mr.  BuuB.^  In  Smith  v.  Ames  they  intimate  that  the  cost  of  the 
road  and  various  other  circumstances  and  elements  of  cost  ought  to 
be  considered  in  determining.  In  the  Trans-Missouri  case,  as  Judge 
Davenport  has  so  well  pointed  out,  they  virtually  say  that  whue 
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those  Ithings  ought  to  be  considered,  there  may  be  so  many  others 
besides  that  they  really  doubt  whether  it  is  possible  to  determine. 

Mr.  LrrTLEPiELD.  Have  you  examined  tne  case  of  Waterville  v. 
Waterville  Water  District  in  Maine? 

Mr.  BuuR.  I  da  not  recall  it  precisely. 

Mr.  LiTTLEFiELD.  This  is  rather  aside,  but  I  think  you  will  find  in 
it  the  most  exhaustive  discussion  of  the  legal  elements;  but  that  does 
not  attempt  to  determine  what  the  legal  elements  are.  It  goes  over 
the  question  more  thoroughly  than  any  other  case  I  know  of.  The 
si^imcant  feature  about  it  is  that  even  that  does  not  lay  down  with 
distinctness  the  legal  elements. 

Mr.  BuuR.  Of  course  it  must  not  be  forgotten  that  the  Nebraska 
Commission  and  the  opinion  in  the  Trans-Missouri  case  relate  to  the 
reasonableness  of  rates,  and  that  is  a  comparatively  simple  ques- 
tion, and  if  the  Supreme  Court  of  the  United  States  said  it  did  not 
know  what  it  would  have  to  do  if  it  had  to  determine  the  question  of 
reasonableness  of  rates  as  an  abstract  proposition,  what  would  it  say 
on  the  proposition  as  to  what  constituted  a  reasonable  contract  or  a 
contract  in  restraint  of  trade? 

Mr.  LrrxLEFiELD.  To  come  right  down  to  that,  would  a  contract 
be  in  reasonable  restraint  of  trade  that  resulted  in  enabUng  the  con- 
tracting parties  to  charge  an  unreasonable  price  for  their  product  to 
the  consumer,  in  your  judgment? 

Mr.  BiJUR.  It  certainlv  would  not :  but  I  can  see  other  elements  of 
imreasonableness . 

Mr.  LiTTLEFiELD.  In  the  last  analysis  is  not  the  price  to  the  con- 
sumer the  supreme  test  ? 

Mr.  BiJUR.  It  is  the  supreme  test  of  the  reasonableness  of  the  con- 
tract, but  not  always,  for  this  reason:  Take  the  case  of  a  monopoly. 
The  courts  have  never  bothered  about  the  question  whether  a  con- 
tract or  combination  is  a  monopoly,  but  they  sav  it  will  tend  to  be  a 
monopoly,  and  you  will  remember  that  in  a  number  of  cases  contracts 
and  combinations  were  condemned,  even  though  they  had  reduced 
the  price. 

Mr.  LiTTLEFiELD.  That  is  quite  true.  Tending  to  monopoly  is 
imported  into  our  jurisprudence  because  we  have  not  the  monopolies, 
outside  of  patents  and  copyrights,  that  they  have  under  the  English 
jurisdiction. 

Mr.  BiJUR.  There  are  natural  monopoUes.  Take  the  man  who 
owns  the  only  tin  mine  or  the  onlv  lead  mine. 

Mr.  LiTTLEFiELD.  That  is  so  only  so  long  as  he  owns  the  only  mine. 
The  fact  is  that  if  you  were  only  to  prohibit  the  contract  that  is  a 
complete  monopoly  you  would  not  prohibit  any. 

Mr.  BiJUR.  There  are  no  complete  monopoUes. 

Mr.  LiTTLEFiELD.  What  harm  does  a  contract  that  tends  to 
monopoly  do  except  as  it  tends  to  increase  the  price  to  the  consumer? 

Mr.  BijUR.  I  do  not  know.  It  seems  to  me  that  in  the  last  analysis 
the  words  '* control  or  supervision  by  the  Government"  means  the 
control  and  supervision  over  prices. 

Mr.  LiTTLEFiELD.  So  that  when  you  get  to  the  ultimate  analysis 
the  price  to  the  consumer  is  the  supreme  test? 

Mr.  BiJUR.  I  think  it  is. 

Mr.  LiTTLEFiELD.  Otherwise,  the  public  has  no  interest  in  the  con- 
troversy, has  it? 
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Mr.  BuuR.  No. 

Mr.  LiTTLEPiELD.  Come  right  down  to  that.  You  say  that  a  con- 
tract, to  be  in  reasonable  restraint  of  trade,  must  be  such  a  contract 
as  would  enable  a  reasonable  price  to  be  charged  to  the  consumer. 

Mr.  BijUR.  That  is  simply  putting  the  same  question  in  another 
form. 

Mr.  LaxTLEFiELD.  Yes.  What  is  the  reasonable  price  to  the  con- 
sumer? How  much  return  is  the  manufacturer  entitled  to  receive 
on  his  capital  ? 

Mr.  BiJUR.  The  reason  I  approached  this  question  with  so  much 
deference,  and  in  fact  I  might  wnost  say  awe,  is  because  I  see  that  in 
attempting  to  insert  that  clause  in  there,  we  are  departing  from  the 
system  of  mdividuahsm. 

Mr.  LiTTLEPiELD.  Would  you  say  that  6  per  cent  was  a  fair  return! 

Mr.  BiJUR.  I  would  say  the  answer  of  the  Supreme  Court  was 
the  only  answer  to  that,  namely,  that  a  reasonable  price  was  a  price 
fixed  by  actual  competition. 

Mr.  LiTTLEFiELD.  That  would  only  involve,  so  far  as  legislation  is 
concerned,  a  measure  that  would  preserve  competition. 

Mr.  BijUR.  Yes. 

Mr.  LiTTLEFiELD.  That  would  contraindicate  legislation  Uke  this. 

Mr.  BiJUR.  What  is  that  ? 

Mr.  LiTTLEFiELD.  Of  coursc  your  postulate  you  just  gave  would 
contraindicate  legislation  Uke  this. 

Mr.  BijuR.  Not  entirely.  I  think  we  have  to  -think  of  the  proposi- 
tion that  a  monopoly  may  reduce  prices.  I  think  that  the  economic 
proposition  can  very  well  be  sustained  that,  granting  other  human 
qualities  which  I  do  not  necessarily  assume,  a  combination  may,  by 
good  organization,  by  the  saving  of  friction,  and  by  the  saving  of 
waste,  largely  reduce  the  cost  of  its  fined  product  to  the  pubUc,  and 
be  a  real  benefit.  I  do  not  know  that  we  have  many  such  angels 
about,  but,  theoretically,  that  is  true. 

Mr.  LiTTLEFiELD.  I  was  just  going  to  ask  you  to  give  us  an  illus- 
tration of  some  of  those  divine  operations  going  on  that  have  ulti- 
mately reduced  the  price  of  the  product  when  the  competition  is 
entirely  eUminated. 

Mr.  BijUR.  The  reason  I  spoke  about  that  is  that  it  is  claimed 
that  they  do  exist,  and  I  am  prepared  to  hsten  if  they  want  to  demon- 
strate it. 

Mr.  LiTTLEFiELD.  They  do  exist,  but  they  do  not  care  to  be  defin- 
itely and  clearly  described  and  placed  where,  in  the  language  of  Shake- 
speare, they  will  have  a  local  habitation  and  a  name. 

Mr.  BuruR.  At  all  events  it  must  be  admitted  that,  simply  as  human 
knowledge  goes,  as  we  gather  from  time  to  time  in  our  walks  of  life, 
there  are  many  combinations  that  can  be  held  to  be  in  restraint  of 
trade,  or  monopolies,  which,  by  the  wisdom  of  their  operation,  have 
really  done  some  good. 

Mr.  LiTTLEFiELD.  As  an  academic  proposition  that  may  be  con- 
ceded; but  bearing  upon  this  Question,  what  is  a  reasonable  price, 
and  what  that  may  bepredicatea  upon,  I  want  to  ask  you  this,  further 
to  get  vour  view  of  it.  We  will  assume  now,  a  large  corporation 
which  has  among  its  constituent  coiporations  that  make  up  its 
whole,  which  may  perhaps  have  been  eliminated  so  far  as  their  legal 
entities  are  concerned,  having  been  absorbed  in  the  one,  one  that 
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cost  originally  $150,000  to  create,  but  which  is  now  represented  in 
the  aggregate  on  the  basis  of  $1,500,000,  ten  times  its  original  cost. 
In  your  judgment,  is  a  reasonable  price  to  be  predicated  on  that 
$1,500,000,  or  on  the  $150,000. 

Mr.  BuuR.  In  my  opinion  that  capitalization  has  no  reference 
whatsoever  to  the  reasonableness.  If  I  had  to  pass  judgment  on  the 
reasonableness,  I  should  never  look  at  the  nommal  capital  stock. 

Mr.  LrrxLEriELD.  Would  you  eliminate  the  $150,000,  or  eliminate 
the  extra  $1,350,000? 

Mr.  BiJXJR.  I  should  not  think  about  the  stock  capitalization. 

Mr.  LiTTLEFrELD.  Then  you  would  come  down  to  the  $150,000? 

Mr.  BuuR.  I  think  I  should,  or  to  its  present  value  by  ordinary 
market  conditions. 

Mr.  LiTTLEFiELD.  So  that  you  would  come  down  to  the  actual 
value,  and  if  it  had  shrunk  to  $75,000  you  would  predicate  the  fair 
price  of  the  product  of  that  corporation  on  that  $75,000? 

Mr.  BiJUR.  No,  sir;  I  would  then  reach  the  stage  where  I  would 
give  it  up  and  say  there  was  nothing  to  be  done  but  to  let  that  go  on 
as  it  had  in  the  past. 

Mr.  LiTTLEFiELD.  If  you  were  Commissioner  of  Corporations  you 
would  lay  down  and  say  "Let  time  elapse.'' 

Mr.  BuuK.  Your  assumption  is  an  impossibility.  Under  this  bill  I 
would  never  be  the  Commissioner  of  Corporations. 

Mr.  LiTTLEFiELD.  It  is  said  that  there  are  corporations  in  existence 
that  in  order  to  control  the  output  and  regulate  the  price  have  foxind 
it  necessary  to  buy  up  plants  and  destroy  them  in  order  to  eliminate 
competitors.  Is  the  money  thus  expended  for  the  purpose  of  enabling 
them  to  increase  the  price  of  a  product,  and  for  no  other  purpose,  a 
legitimate  basis  of  capitalization  upon  which  a  fair  price  can  be 
predicated  in  order  to  reckon  a  fair  return? 

Mr.  BiJUR.  While  you  are  putting  that  in  the  form  of  a  Question 
to  me^  I  take  it  you  are  merely  trying  to  emphasize  the  diniculties 
of  arriving  at  any  form  of  standard ;  because  that  is,  in  our  present 
state  of  learning,  impossible.  I  think  there  are  twenty  different 
considerations  which  might  enter  into  the  answer  to  that  particular 
question  of  yours.  It  may  be  that  a  person  who  has  invested  in  an 
enterprise  is  entitled  to  some  return,  whether  it  succeeds  or  fails.  It 
may  be  that  the  combination,  by  buying  up  a  plant  at  a  comparatively 
small  price  and  dismantling  it,  has  been  able  to  take  some  of  the 
machinery  and  put  it  into  another  place  where  it  had  room,  and  has 
done  an  economically  good  thing.  But  it  may  be,  on  the  other  hand, 
that  the  sole  purpose  of  that  is  to  reduce  production  and  control 
prices.  ^ 

Mr.  LiTTLEFiELD.  That  was  the  hypothesis  upon  which  I  asked 
the  question. 

Mr.  BijruR.  If  that  were  true,  the  public  interest  or  the  consumer's 
interest  surely  would  demand  that  he  should  not  make  a  return  on 
this  dismantled  plant. 

Mr.  LiTTLEFiELD.  Should  not  all  these  things  be  investigated  under 
thisbiU? 

Mr.  BiJUR.  I  do  not  see  how  you  could  avoid  it. 

Mr.  LiTTLEFiELD.  How  long  do  you  think  it  would  take  the  Bureau 
of  Corporations  to  ascertain  the  essential  and  necessary  facts  about 
the  150  original  corporations?    Could  they  do  it  in  a  year? 


HEARING  ON   HOUSE  BILL   19745 — BIJUR.  255 

Mr.  BiJtiB.  I  do  not  think  it  is  possible. 

Mr.  LiTTLEFiELD.  Then  they  would  get  a  clean  bill  of  health 
without  any  examination,  under  this  bill. 

Mr.  BuuR.  Of  course  that  brings  out  somewhat  forcibly  the  ques- 
tion that  was  originally  suggested  by  Mr.  Towne,  and  has  been  dilated 
upon  by  Judge  Davenport,  that  the  attempt  to  put  in  the  hands  of  any 
one  executive  officer  the  determination  of  questions  so  complex  is 
useless^  and  as  a  practical  matter  it  seems  to  me  this  bill  would  im- 
pose that  duty  on  the  Commissioner  of  Corporations.  I  think  it  is 
an  impossibiUty.  I  think  it  is  quite  impossible,  as  a  practical  matter, 
utterly  regardless  of  whether  it  is  constitutional  or  not. 

Now,  take  the  other  side  of  the  bill,  as  to  the  registration  and  the 
conditions  upon  which  registration  may  be  granted. 

Mr.  LrrTLEFiELD.  Are  you  ^oing  to  discuss  the  kind  of  power  that 
the  bill  vests  in  the  Commissioner  of  Corporations? 

Mr.  ButJR.  I  shall  touch  on  that  lightly.  Take  the  other  side — of 
the  Government  supervision  and  control.  Of  course  you  have  prac- 
ticallj'^,  Mr.  Chairman,  suggested  in  advance  some  of  the  thougiits  I 
have  on  that,  namely,  that  supervision  and  control  is  there,  or  of 
what  use  is  it  if  it  does  not  relate  to  prices?  What  is  all  this  infor- 
mation for,  what  shall  the  commissioner  do  with  it,  if  it  is  not  to 
determine  whether  the  prices  charged  through  or  fixed  by  this  con- 
tract or  combination  which  is  submitted  to  his  determination  are 
reasonable  prices  or  not?  I  presume  no  one  would  suggest  that  the 
Government  simply  wants  to  pile  up  a  great  encyclopedia  of  unre- 
lated facts.  The  purpose  is  to  enable  the  Commissioner  of  Corpora- 
tions, or  whoever  it  may  be,  to  pass  intelligent  judgment  on  these 
contracts.  There  is,  I  think,  a  further  thought  in  the  bill,  namely, 
publicity.  I  see  it  in  reading  between  the  lines,  and  I  think  it  is  not 
a  concealed  purpose,  that  this  information  to  be  given  by  corporations 
will  form  a  chance  forpublic  opinion  to  operate. 

Mr.  LiTTLEFiELD.  Tnat  is  one  of  the  important  features  of  the  bill, 
is  it  not? 

Mr.  Jenks.  Yes. 

Mr.  LiTTLEFiELD.  Somc  people  might  think  it  the  most  important. 
From  the  standpoint  of  Mr.  Jenks  it  is  a  very  important  factor  in 
the  bill. 

Mr.  BijUR.  I  again  meet  the  difficulty  that  I  find  in  the  other  part 
of  the  bill — of  the  impossibility  of  arriving  at  the  information.  Who 
is  going  to  get  at  this?  There  are  millions  of  corporations,  I  assume, 
throughout  the  United  States,  certainly  tens  of  thousands,  and  they 
are  going  to  give  information  as  to  their  corporate  proceedings  and 
their  fmanciai  conditions  and  things  like  that,  and  I  do  not  see  what 
can  be  done  with  that.  The  volume  of  it  would  be  so  tremendous 
that  it  would  not  be  possible  to  handle  it,  and  if  it  is  to  be  made  public, 
what  judgment  is  to  be  exercised  as  to  what  shall  be  made  public; 
and  what  right  has  any  particular  officer  or  person  to  pick  out  any 
particular  tmngs  and  make  them  public?  That  mass  or  material,  it 
seems  to  me,  is  one  of  the  physical  impediments  to  the  operation  of 
this  projposed  measure. 

Mr.  Ejmert.  You  have  spoken  of  the  impracticability  of  the  opera- 
tion under  this  law.  Have  you  given  any  thought  to  the  wisdom  of 
transferring  the  powers  now  vested  in  the  Commissioner  of  Corpora- 
tions and  the  Interstate  Commerce  Commission  to  any  other  Depart- 
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ment  or  bureau  of  the  Government,  either  the  Department  of  Agri- 
culture or  the  Pension  Office? 

Mr.  BijUR.  I  can  not  see  how  it  would  be  possible  intelligently  to 
deal  with  that  mass  of  information;  and  unless  it  be  demonstrated 
to  me  that  it  can  be  done,  I  am  of  course  opposed  to  it. 

Mr.  LiTTLEFiELD.  Then  you  think  it  would  be  unworkable? 

Mr.  BijUR.  I  think  it  would  be  unworkable. 

(At  1.05  o'clock  p.  m.  the  subcommittee  took  a  recess  until  1.30 
o'clock  p.  m.) 

AFTER   RECESS. 

The  committee  reassembled,  pursuant  to  the  taking  of  the  recess, 
at  1.30  o'clock  p.  m.,  Hon.  Charles  E.  Littlefield  in  the  chair. 

AEGUMENT  OF  HATHAN  SIJTTE,  ESQ.— Continued. 

Mr.  BiJUR.  Let  me  say  that  in  discussing  these  economic  questions 
I  do  not  pretend  to  do  it  thoroughly;  I  am  not  even  an  economist; 
but  I  feel  that  they  must  be  discussed  to  the  extent  to  which  their 
bearing  on  the  legal  question  is  involved,  and  of  course  the  connec- 
tion between  the  economic  aspect  and  the  legal  aspect  of  this  bill  is 
very  patent. 

Continuing  on  the  provision  of  the  bill  that  requires  the  furnishing 
of  information,  I  have  just  said  that  this  information  would  be  such  a 
mass,  that  it  would  be  so  voluminous  that  it  could  not  be  handled 
and  certainly  could  not  be  intelUgently  dissected  and  made  use  of. 
Information  as  to  the  corporate  organization  or  corporate  proceed- 
ings and  the  financial  condition  of  a  corporation  would  by  no  means 
touch  the  abuses  that  it  is  aimed  to  correct,  either  in  the  Sherman 
antitrust  act  or  in  tliis  measure  now  before  us. 

Mr.  Littlefield.  In  that  case,  if  you  are  correct  in  that  assump- 
tion, upon  what  hypothesis  can  such  information  be  properly  re- 
quired under  our  act  to  regulate  commerce  ? 

Mr.  BuuK.  I  am  coming  to  that  in  a  moment.  I  have  tried,  so  far 
as  possible,  to  talk  on  the  exsonomic  aspect  of  it,  and  then  see  how  we 
stand  under  the  Constitution.  I  was  thinking  of  the  evils  that  have 
been  spoken  of  in  connection  with  restraint  of  trade  and  monopoly, 
and  let  me  call  attention  to  what  is,  I  think,  a  minority  report  sub- 
mitted in  the  House  of  Representatives,  either  at  the  time  of  the 
Sherman-law  debate,  or  at  tne  time  of  the  debate  on  the  proposition 
to  amend  the  Constitution  in  1900,  which  you  wiU  recall,  by  strength- 
ening the  power  of  Congress  over  commerce  within  the  State.  Con- 
gr^man  rarker  said  then,  and  I  think  it  was  during  the  debate  on 
the  Sherman  law:  ''Do  not  let  us  have  this  wholesale  condenmation; 
let  us  try  to  reach  only  the  particular  evils  which  we  wish  to  correct;" 
and  the  two  great  evils  are  the  reducing  of  the  price  and  the  selling 
of  goods  at  a  low  price  in  one  place  in  order  to  break  down  prices, 
whue  prices  are  maintained  by  the  great  combinations  in  places 
where  no  combination  is  to  be  reached,  or  is  fighting  against  them; 
in  other  words,  it  might  be  called  internal  dumping,  instead  of  the 
international  dunaping  which  we  hear  so  much  of. 

Rebating,  I  think,  we  need  not  discuss  so  far  as  the  railroads  are 
concerned,  because  it  seems  to  be  reasonably  assumed  that  the 
Elkins  law  of  1893  has  pretty  effectively  disposed  of  rebating  in  con- 
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nection  with  the  enforcement  of  that  law  recently;  but  take,  for 
example,  this  intrastate  or  interstate  dumping,  this  beating  down  of 
competition  by  lowering  prices  in  one  place  and  maintaining  them 
in  another;  that  would  not  show  in  a  corporate  contract  or  in  corpo- 
rate proceedings.  Take  all  the  harsh  and  tyrannous  methods  that 
are  spoken  of  as  prevailing  in  those  cases;  those  conditions  would  not 
be  reached  by  the  inmiumty.  Those  are  all  things  that  are  done  by 
individual  a^nts  under  the  direction  of  the  president  or  of  some 
other  executive  oflBcer,  and  they  are  done  by  word  of  mouth. 

Mr.  LnTLEFiELD.  And  they  are  not  a  matter  of  record. 

Mr.  BijUR.  And  they  are  not  a  matter  of  record.  So  I  say  that  if 
the  one  great  purpose  of  this  bill  is  to  reach,  either  by  direct  regula- 
tion of  an  executive  officer  or  by  pubhcity,  the  evils  supposed  to 
attend  upon  the  existence  of  monopolies  and  combinations  in  restraint 
of  trade,  the  category  of  information  contained  in  this  bill  is  not  suf- 
ficient to  expose  those  evils  or  to  enable  these  particular  acts  or 
methods  to  be  made  public,  and  thus  be  corrected. 

Put  in  a  very  concrete  way,  or  to  introduce  in  a  very  concrete  way 
the  legal  aspects  of  these  two  phases  of  the  bill,  let  me  present  this 
for  your  consideration,  Mr.  Chairman.  Suppose  a  contract  or  the 
terms  of  a  combination — I  will  call  them  always  contracts — be  pre- 
sented to  the  Commissioner  of  Corporations,  for  him  to  pass  upon  it. 
He  is  to  determine  whether  it  is  in  reasonable  or  unreasonable  restraint 
of  trade.  I  will  assume  that  those  words  will  be  substituted  by  others 
of  similar  import  and  of  possibly  slightly  different  significance. 
Assume  that  tnose  words  have  been  interpreted  by  courts  as  incom- 

frehensible,  and  that  we  are  to  use  some  other  words  eaually  general, 
think  other  words  possibly  better  might  be  devised.  What  will 
the  Commissioner  of  Corporations  do?  Will  he  decide  arbitrarily? 
Will  he  look  at  this  contract  and  either  in  connection  with  other  infor- 
mation furnished  to  him  or  without  anything  else,  just  say  ^'I  do  not 
like  this;  it  is  bad;  I  think  it  is  unreasonable  and  detrimental  to  the 
public  interest,"  or  whatever  other  phrase  he  may  use?  No,  I  sup- 
pose that  none  of  the  proposers  of  the  bill  would  say  that  the  business 
interests  of  the  country  should  be  subjected  to  the  whim  of  any  execu- 
tive officer.     No ;  he  must  adopt  certain  rules. 

Who  shall  determine  whether  he  shaU  adopt  certain  rules  or  not, 
or  whatever  other  general  form  or  standard  is  given  to  him?  Now, 
if  he  is  going  to  have  a  set  of  principles  or  rules  and  regulations,  or 
theorie«,  by  which  he  is  going  to  reach  that  determination,  why  not 
insert  it  in  the  bill?  It  seems  to  me  there  we  reach  the  horns  of  a 
dilemma  presented  by  the  very  essence  of  this  bill.  Either  you  must 
admit  that  this  is  a  problem  so  difficult  and  complicated  that  you 
can  not  lav  down  a  standard,  or  you  must  say  ^*No,  the  Commis- 
sioner of  Corporations  can  lay  down  a  standard,  and  he  wi]l  adopt  a 
certain  rule;  and  then  I  say,  put  it  into  a  bill,  and  then  people  will 
know  where  they  stand.  Mark  you,  we  who  are  lawyers  are  called 
upon  every  day  to  advise  our  cUents  whether  what  they  are  doing  is 
within  the  purview  of  this  or  that  statute.  If  there  is  no  standard, 
if  the  action  of  the  Commissioner  or  other  executive  officer  is  to  be 
arbitrary,  there  is  no  use  in  asking  us  that  question ;  we  can  not  teU. 
If  there  is  a  standard  which  he  wfll  adopt,  then  put  it  down  in  black 
and  white  in  the  bill.  That,  of  course,  merely  emphasizes  the  plea 
we  have  made  here  before,  and  which  Mr.  Towne  and  Mr.  Daven- 
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port  have  made,  for  a  precise  definition  either  of  the  evils  you  are 
aiming  at  or  of  the  exemptions  that  you  will  omit  from  the  general 
condemnation  of  the  bill.  A  precise  definition  of  the  evil  is  tne  fiirst 
prerequisite  to  any  attempt  at  correction,  and  ecjually.  it  seems  to 
me,  precise  differentiation  and  definition  of  what  is  wholesome  is  the 
first  prerequisite  to  a  bill  of  exemption  or  immunity. 

With  that  general  statement  let  us  pass  to  the  purely  legal  aspect. 
What  is  the  power  to  be  committed  to  the  Commissioner,  or  what- 
ever individual  it  may  be? 

Mr.  LiTTLEFiELD.  What  is  the  nature  of  the  power — executive, 
le^lative,  or  judicial? 

MX.  BuuB.  Yes.  We  will,  I  think,  have  to  refer  to  a  few  axioms 
in  order  to  understand  it  thoroughly.  First,  the  liberty  to  contract 
is  a  right  created  by  the  Constitution  secure  against  invasion  by 
either  tne  national  or  the  State  legislature,  so  that  in  the  absence  of  any 
inhibition,  anybody  can  make  any  contract  he  likes.  Congress  may 
forbid  the  making  of  any  such  contract  in  the  exercise  of  everyone's 

Sersonal  right,  to  the  extent  that  public  poUcy  as  judged  by  Congress 
emands;  and  so  it  is  in  the  exercise  or  that  right  forbidden  in  this 
Sherman  antitrust  act  to  make  contracts  in  restraint  of  trade.  Con- 
fess can  not  forbid  a  contract  just  because  it  pleases  Congress  to 
forbid  a  contract.  The  decision  of  Congress  must  appear  to  be 
based  reasonably  on  some  relation  to  public  policy;  ana  of  courae 
the  converse  is  true  that  any  exemption  from  a  general  inhibition 
must  also  be  based  on  reason,  and  must  have  some  relation  to  public 
policy. 

Mr.  LrrTLEFiELD.  Does  not  that  definition  come  pretty  near  the 
police  power? 

Mr.  BuuR.  It  is  practically  the  poUce  power  as  applied  to  Congress. 

Mr.  LrrxLEPiELD.  Is  there  any  Federal  police  power? 

Mr.  BuuB.  Oh,  yes;  there  is  a  Federal  police  power  as  to  matters 
within  the  jurisdiction  of  Congress. 

Mr.  LrrTLEFiELD.  That,  of  course,  is  a  pretty  general  statement. 
Congress  leg^islates  for  the  District  of  Columbia  and  the  Territories 
ia  the  exercise  of  what  is  called  municipal  jurisdiction;  hut  quoad  its 
Federal  power,  which  is  entirely  distingmshed  from  its  legislation 
for  the  District  of  Columbia  and  the  Territories,  has  Congress  any 
police  power? 

Mr.  JBuuR.  I  did  not  use  the  word  '* police  power"  advise41y. 
You  suggested  it.  I  sav  it  may  be  that,  in  a  qualified  sense.  I 
would  like  to  put  it  in  this  way,  that  in  so  far  as  relates  to  interstate 
commerce  and  any  of  the  subjects  specially  committed  to  Congress, 
it  can  restrict  or  enlarge,  or  possibly  in  some  cases  forbid,  the  exer- 
cise of  personal  rights,  provided  public  policv  seems  to  demand  it. 

Mr.  LuTLEFiELD.  Under  the  commerce  clause?  Does  not  that 
remove  the  exercise  of  the  power  under  the  commerce  clause  alto- 
gether from  the  theory  that  it  is  an  exercise  of  public  policy?  Public 
policy  ma^  not  be  at  all  connected  with  the  regulation  of  commerce. 
Do  vou  think  under  the  commerce  clause  we  can  do  anything? 

Mr.  BiJTTR.  No,  I  did  not  mean  mjr  statement  to  be  taken  so  broadly. 
I  was  thinking  in  that  entirely  of  interstate  commerce  as  a  subject 
over  which  Congress  has  jurisdiction. 

Mr.  LrrTLEFiELD.  Yes. 

Mr.  BiJUR.  I  am  going  to  limit  myself  on  these  distinctions. 
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Mr.  LiTTLEFiELD.  Is  there  a  police  power  quoad  that  jurisdiction? 

Mr.  BuuR.  No,  I  do  not  think  the  words  '* police  power"  should  be 
used  in  that  connection,  and  what  the  Supreme  Court  said  in  the  Trans- 
Missouri  case  and  in  the  Northern  Securities  case  and  other  similar 
cases  is  that  Congress  mi^ht,  in  so  far  as  it  saw  these  needs  of  interstate 
commerce,  or  a  wise  pohcy  as  applied  to  interstate  commerce  is  con- 
cerned, limit  the  personal  liberty  of  the  individual  to  freely  contract. 
It  is  a  very  limited  statement,  and  yet  a  rather  broad  one.  The 
Sherman  antitrust  act  is  an  exercise  of  that  power.  It  says  to  an 
indiyidual  ''Although  vou  have  the  right  to  make  any  contract  you 
like,  you  shall  not  make  a  contract  that  restrains  interstate  trade." 
Now  it  is  proposed  to  make  an  exemption  in  respect  of  that  inhibition; 
and  on  wnat  does  this  exemption  depend  ?  Confess  is  not  saying  in 
this  bill  ''We  have  forbidden  all  combinations  m  restraint  of  trade 
because  we  want  to  protect  interstate  trade  against  such  combina- 
tions, and  now  we  make  certain  exceptions."  It  may  be  an  absiird 
simile,  but  let  us  say,  suppose  that  you  specified  combinations  in 
respect  to  the  manufacture  of  armor  plate  for  the  Government.  That 
may  be  the  expression  of  some  principle  appUed  to  that  commerce 
which  Congress  desired  to  exempt  from  the  general  inhibition  of  the 
law.  But  this  bill  does  not  say  that;  it  says  there  shall  be  exempted 
from  the  operation  of  the  law  such  contracts  as  the  Commissioner  of 
Corporations  shall  determine  in  his  opinion  are  either  reasonable  or 
not  obnoxious,  or  whatever  those  general  terms  may  be.  Where  does 
that  law  get  any  validity  from,  so  far  as  the  powers  of  Congress  go  ? 
Congress  could  not  arbitrarily  say  that  men  should  not  make  con- 
tracts with  reference  to  hair  brushes,  if  there  were  no  possible  purpose 
that  could  be  subserved;  and  equally  it  seems  to  me  that  Congress 
can  not  say  that  no  contract  in  restraint  of  trade  shall  be  permitted, 
but  men  may  make  contracts  in  restraint  of  trade  applied  to  blue 
pencils. 

That  is  legislation  applied  to  interstate  commerce.  The  rules  or 
regulations  Uiat  Congress  determines  upon,  the  principles  that  it 
enunciates,  must  have  some  relation  to  the  interstate  commerce 
which  Confess  desimed  to  regulate.  That  is  a  principle  that  has 
been  laid  down  so  orben  that  it  is  hardly  necessary  to  allude  to  any 
authorities,  but  of  course  it  is  all  brought  up  again  in  the  employers' 
liability  cases  very  prominently.  So  it  seems  to  me  that  the  award- 
ing to  any  executive  officer  of  the  right  to  exempt  from  a  general 
pnnciple  applied  to  interstate  commerce  as  enunciated  by  Congress — 
the  awarding  of  the  right  to  that  executive  officer  to  give  immunity 
is  beyond  the  power  of  Congress.  Congress  may  award  that  immu- 
ni^  m  the  exercise  of  its  juagment  based  on  public  interest. 

Mr.  LiTTLrEPiELD.  Do  you  not  think  the  Constitution  inhibits  Con- 
gress from  granting  that  power? 

Mr.  BuuR.  There  is  no  provision  of  the  Constitution  which  inhibits; 
it  is  the  other  way  around. 

Mr.  LiTTLEFiELD.  There  is  nothing  that  authorizes  it? 

Mr.  BuuB.  There  is  nothing  in  the  provisions  of  this  bill  which  is 
warranted  by  the  interstate  powers  of  Congress.  It  is  not  a  regula- 
tion of  interstate  commerce  or  an  exemption  from  the  regulation  of 
interstate  commerce  to  say  to  an  executive  officer,  "Whenever  you 
think  that  a  person  ought  to  be  exempted,  from  reasons  that  enter 
your  mind,  or  according  to  your  best  judgment,  you  are  not  subject 


260  HEABINO  OK   HOTJBB  BILL  10745 — ^BIJUB. 

to  this  rule.''     That  is  not  establishing  any  rule  or  regulation  that  is 
in  relation  to  interstate  commerce. 

Mr.  LiTTLEFiELD.  That  is,  it  is  not  inhibited  by  any  affirmative 
proposition,  and  is  not  authorized  by  this  one « 

Mr.  ButTB.  As  it  seems  to  me,  it  has  no  relation  at  all  to  the  power 
of  Congress  over  the  commerce  between  the  States.  It  is  getting 
entirely  beyond  anything  ^rtinent  to  the  regulation  of  that  com- 
merce, because  it  is  permitting  the  opinion  of  one  man  or  of  six  men, 
on  some  business  consideration  that  may  be  in  their  minds,  to  grant 
exemption  from  a  general  principle  imposed  by  Congress  upon  the 
conduct  of  interstate  commerce  over  wnich  it  has  control  and  juris- 
diction.    Have  I  made  myself  clear? 

Mr.  LrrTLEFiELD.  Yes;  I  think  I  get  jout  point. 

Mr.  BuxjB.  It  is  fine,  but  I  think  it  is  clear,  and  it  is  suggested 
largely  by  the  distinction  drawn  by  the  Supreme  Court  in  the  Em- 
ployers' Liability  case.  I  shall  make  another  appUcation  of  the 
same  principle  to  one  of  the  other  provisions  in  the  bill  in  a  moment. 

Mr.  LiTTLEFiELD.  I  suppose  that  the  result  of  the  action  of  the 
executive  officer  regulates  commerce  as  much  as  the  original  inhibi- 
tion regulates  commerce? 

Mr.  BuuR.  Then  we  would  have  a  delegation  of  power.  That 
is  another  thing. 

Mr.  LiTTLEFiELD.  Here  you  have  the  prohibition  of  a  contract 
which  is  a  valid  exercise  of  the  power  under  the  commerce  clause. 
Now,  if  you  relieve  from  the  prohibition  of  that  same  contract,  will 
it  not  to  the  same  extent  and  on  the  converse  exempt  from  the  regu- 
lation of  commerce  ? 

Mr.  BwTJR.  Take  a  simile  which  is  an  absurd  one,  but  which  will 
make  my  point  clear;  jou  release  all  red-headed  people  from  that 
inhibition.     Is  that  vahd? 

Mr.  LnTLEPiELD.  "Red-headed  people''  are  not  inhibited  in  the 
original  contract.  The  prohibition  m  tne  contract  under  the  original 
Sherman  antitrust  act  is  not  predicated  upon  whether  they  have 
red  heads  or  not. 

Mr.  BuuR.  Exactly.  So  you  may  take  a  case  where  it  might  say 
that  all  people  wth  blue  eyes  and  red  hair,  or  aU  people  whose  names 
begin  with  JB,  may  make  contracts  in  restraint  of  trade.  I  would 
hesitate  to  make  such  a  ridiculous  assumption,  were  it  not  that  the 
Supreme  Court  of  the  United  States  in  the  Employers'  LiabiUty  case 
maKes  such  assumptions.  There  is  no  connection  there  with  rules 
or  regulations  that  govern  commerce. 

Mr.  LiTTLEFiELD.  That  is,  the  condition  is  not  connected. 

Mr.  BiJUR.  The  condition  is  not  connected. 

Mr.  LiTTLEFiELD.  The  contract  in  itself  may  be  regulated  by  Con- 
gress, but  the  condition  upon  which  you  propose  to  affect  the  con- 
tract is  not  regulation  of  commerce. 

Mr.  BiJTJR.  That  is  my  point. 

Mr.  Jenks.  Would  you  apply  that  specifically  to  this  bill?  Is 
there  any  provision  in  the  bill  which  implies  that  the  Commissioner 
of  Corporations  may  act  entirely  arbitrarily  along  that  fine? 

Mr.  jBuur.  No;  but  it  is  not  provided  tnat  he  shall  not. 

Mr.  LiTTLEFiELD.  Your  proposition  is  that  the  bill  is  defective 
because  it  is  open  to  the  Commissioner  to  exercise  this  discretion  on 
that  point? 
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Mr.  BuTTB.  To  exercise  his  arbitrariness.  I  am  not  now  saying  he 
may  exercise  a  judicial  function,  but  I  say  this  bill  leaves  it  open  to 
him  to  not  use  any  judgment  on  any  subject.  He  may  simply  say, 
''I  do  not  consider  it  is  reasonable/'  or  ^'1  do  not  consider  it  unrea- 
sonable," as  the  case  may  be,  and  his  reason  may  be  connected  with 
anything.  There  is  no  principle  laid  down.  How  can  we  say  that 
this  provision  which  permits  an  executive  officer  to  make  a  deter- 
mination based  on  no  principle  laid  down  is  a  provision  that  relates 
to  interstate  commerce  in  any  way  whatsoever  f 

Mr.  LrrTLEFiELD.  That  is,  vour  proposition  is  that  in  so  far  as  the 
biU  does  not  create  any  stanaard,  it  leaves  it  in  the  discretion  of  the 
Commissioner  of  Corporations  to  create  a  standard,  and  he  may  have 
a  separate  standard  ror  every  separate  case,  or  no  standard? 

Mr.  BiJTJB.  He  may  determine  that  a  contract  is  not  reasonable 
because  it  relates  to  the  liquor  traffic.  Suppose  he  thought  the  use 
of  liquor  was  bad  for  the  people  of  the  Umted  States ;  he  might  say 
that  a  contract  that  had  some  relation  to  that  was  unreasonable, 
generally.  No  one  knows  what  he  might  say  or  think.  And  since 
there  is  no  standard  laid  down,  how  can  Congress  say  in  advance  that 
this  is  a  regulation  of  anvthing  relating  to  interstate  commerce? 

Mr.  LiTTLBFiELD.  Or  now  can  it  say  in  advance  that  his  action  is 
predicated  upon  anything  that  has  any  connection  with  interstate 
commerce? 

Mr.  BuuB.  That  is  my  proposition.  Now,  assuming  that  the 
authority  to  decide  the  question  of  whether  the  contract  is  reasonable 
or  unreasonable  in  restraint  of  trade  is  within  the  power  of  Congress 
to  grant  to  the  Commissioner,  what  function  will  he  exercise  when 
that  is  determined? 

Mr.  LriTLBFiELD.  Now,  you  come  to  the  question  as  to  whether  this 
power  is  legislative,  executive,  or  iudicial. 

Mr.  BuuB.  Yes.  At  first  blusn  I  should  say  that  it  is  judicial 
because  we  all  have  tl^p  feeling — all  lawyers  have,  I  think — that 
reasonableness  is  a  question  which  is  either  entirely  a  question  for  the 
judge,  or  it  is  a  question  of  mixed  law  and  fact  as  between  a  judge 
and  a  jury,  but  it  is  always  a  thing  that  appeals  to  the  judiciary  and 
is  to  be  determined  by  the  judiciary. 

Mr.  LiTTLEFiELD.  What  do  you  say  as  to  Judge  Davenport's  defi- 
nition, that  whether  an  act  is  judicial  or  legislative  depends  upon 
whether  the  thing  acted  upon  is  a  thing  that  has  been  done,  or  a  thing 
that  is  to  be  done.     I  think  that  is  his  distinction. 

Mr.  BiJUB.  I  do  not  think  he  made  his  distinction  quite  as  broad 
as  that. 

Mr.  LrrxLEFiELD.  Yes,  he  did;  just  exactly  that  way. 

Mr.  Davenpobt.  A  thing  to  operate  and  intended  to  operate  in 
the  future  to  control  the  action  or  man. 

Mr.  BuuB.  I  am  not  thinking  of  that. 

Mr.  LrrTLEFiELD.  'What  do  you  think  of  that  distinction  that  he 
makes  that  as  to  whether  it  is  legislative  or  judicial  depends  on 
ivhether  the  action  of  the  officer:  in  question  is  predicated  upon  a 
thing  that  has  been  done  or  upon  a  thing  that  is  to  be  done  ?  Judge 
Davenport  claims  that  if  it  is  predicated  upon  a  past  act  it  is  judicial 
in  its  character,  but  if  it  is  in  futuro  in  its  operation,  then  it  is  legis- 
lative, and  on  that  point  he  cites  from  the  case  of  the  Interstate 
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Commerce  Commission  v.  The  Railway  Company   (167  U.  S.,   page 
499),  which  reads  as  follows: 

It  is  one  thing  to  incjuire  whether  the  rates  which  have  been  chanfed  and  collected 
are  reasonable — ^that  is  a  judicial  act;  but  an  entirely  different  thing  to  prescribe 
rates  which  shall  be  charged  in  the  future — ^that  is  a  legislative  act. 

What  do  you  say  about  that? 

Mr.  BuuB.  I  am  not  prepared  to  say  without  very  careful  con- 
sideration, and  I  certainly  would  not  want  to  question  Judge  Daven- 
port's interpretation  of  tliat  on  that  point;  but  it  seems  to  me  that 
the  accent  is  put  on  the  wrong  words.  I  think  the  reasonableness 
of  the  rates  is  a  judicial  question  and  the  amount  of  the  rates  is  a 
legislative  question.     I  thmk  that  is  the  distinction. 

Mr.  Davenport.  The  precise  thought  in  my  mind  is  this:  If  a 
certain  thing  is  done,  tnereafter  no  prosecution  shall  be  brought 
against  a  person  doing  certain  things.  That  is  manifestly  laying 
down  a  rule  for  the  future,  and  I  say,  modestly,  my  judgment  is 
that  that  is  a  legislative  act  vested  in  that  Commissioner;  tnat  that 
is  its  essential  nature.     It  is  a  rule  of  future  conduct. 

Mr.  BiJUB.  I  see  it,  from  that  standpoint.  That  is  a  considera- 
tion that  has  never  occurred  to  me. 

Mr.  Davenport.  You  must  everlastingly  bear  in  mind  that  the 
construction  of  this  bill  is  intended  to  preserve  absolutely  the  com- 
prehensive prohibition  of  the  act  against  all  things,  whetner  reason- 
able or  unreasonable,  and  the  scheme  is  to  provide  some  means  by 
which  a  man  can  get  assurance  that  he  will  not  be  prosecuted  in  the 
future  by  the  Government,  and  that  assurance  is  to  be  procured  from 
the  action  or  nonaction  of  the  Commissioner  of  Corporations.  Neces- 
sarily it  looks  forward,  has  no  bearing  at  all  upon  the  intrinsic  l^ality 
or  illegality,  criminality  or  noncriminaUty  of  the  act  prohibited, 
but  as  Mr.  Low  put  it,  it  is  a  sort  of  amnesty  granted  by  the  legisla- 
tive body. 

Mr.  LiTTLEFiELD.  There  does  not  seem  to  me  to  be  any  particular 
confusion  under  this  language  I  have  just  read  to  you  of  the  court, 
predicated  upon  a  railroad  rate.  I  understand  the  language  of  the 
court  there  holds  that  when  it  comes  to  a  question  of  de^rmininff 
whether  a  rate  that  has  been  paid  is  a  reasonable  rate,  it  is  a  judici^ 
proposition,  and  when  it  comes  to  the  question  of  saying  what  rate 
shall  be  charged  hereafter,  that  is  a  legislative  question.  That  is 
what  they  say.  The  question  here  is  whether  there  is  any  legal 
analogy,  or  whether  there  is  not  any  legal  analogy,  between  tne 
prices  to  be  charged  by  the  corporations  anected  by  tms  bill  and  the 
price  for  which  railroad  companies  have  sold  or  are  selling  their 
transportation.  Is  there  any  legal  distinction  between  the  two,  by 
virtue  of  which  the  proposition  laid  down  here  should  not  apply  to  the 
conditions  contemplated  by  this  bill,  or  should  not  in  your  judgment 
apply?     Do  I  make  that  clear? 

Mr.  BiJTJR.  Perfectly  clear,  but  I  am  not  prepared  to  answer  that, 
because  I  have  never  understood  that  that  was  the  distinction  drawn 
in  that  maximum-rate  case.  It  may  be  that  it  does  mean  to  imply 
that  a  past  act  is  a  matter  of  contemplation  of  judicial  cognizance, 
and  a  future  act  of  legislative  cognizance,  but  I  have  always  thought 
that  the  courts  meant  to  define  that  the  reasonableness  of  a  rate, 
whether  past  or  future,  was  a  matter  for  the  court,  but  the  amount 
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of  a  rate  was  somethng  that  could  only  be  fixed  by  the^  legislature. 
The  amount  of  the  rate  could  not  be  fixed  in  the  past,  but  omy  in  the 
future. 

Mr.  LrrTLEFiELD.  Your  idea  is  that  the  reasonableness  was  predi- 
cated upon  the  first  part  of  the  proposition,  and  had  no  connection 
with  the  second  part  ? 

Mr.  BiJUB.  Yes,  sir.  But  whether  that  be  so  or  not,  whether  the 
act  be  legislative  or  judicial 

Mr.  LiTTLEFiELD.  It  may  well  be  that  the  legislature  could  fix 
beyond  inquiry  what  the  rate  should  be  so  long  as  it  was  not  con- 
fiscatorv. 

Mr.  fiiJUR.  That  is  what  I  was  about  to  state. 

Mr.  LiTTLEFiEiD.  But  whether  or  not  ** reasonable"  does  not 
apply  to  both  branches  of  the  proposition  does  not  reach  that  question 
of  whether  one  is  the  exercise  of  the  judicial  and  the  other  of  the 
legislative  power.     Do  you  get  my  point? 

Mr.  BiJUB.  Perfectlj^.  But  what  1  wanted  to  say  in  reference  to 
our  present  discussion  is  that,  regardless  of  whether  it  be  legislative 
or  judicial,  it  can  not  be  submitted  to  the  Commissioner  of  Corpora- 
tions. It  is  one  or  the  other  of  those,  I  do  not  care  which,  but  it  is 
not  executive  or  administrative. 

Mr.  LiTTLEFiELD.  Give  the  reasons  for  that  distinction  that  are  in 
your  mind. 

Mr.  BuuB.  I  do  not  recall  the  precise  lang^iage,  but  I  think  it  has 
been  quoted  by  Judge  Davenport,  and  if  not  it  will  appear  in  some  of 
the  cases  here,  but  it  seems  to  be  perfectly  evident,  and  borne  out  by 
all  the  authorities,  that  the  function  of  the  executive  or  the  adminis- 
trative arm  of  the  Government  is  to  carry  out,  to  enforce,  to  execute, 
the  mandates  of  the  legislature. 

Mr.  LrrxLEFiBLD.  Is  not  this  act  a  mandate? 

Mr.  BuuR.  Yes;  but  where  the  executive  is  bound  to  exercise  a 
judgment  or  discretion  which,  I  might  say,  involves  a  new  policy  or 
mvolves  a  different  or  a  changed  application  of  the  rule  established 
by  the  legislature,  to  different  states  of  facts,  that  becomes  legislative 
in  itself.  In  other  words,  I  contend  that  while  the  executive  may 
use  judgment  and  discretion  in  carrying;  out  the  mandates  committed 
to  it,  and  constantly  does,  it  can  not  of  its  own  accord  amend  the  law, 
and  that  I  think  is  in  plain  terms  what  this  provision  amounts  to. 
If  the  Commissioner  of  Corporations  says  *^  I  thmk  that  the  contract  is 
reasonable,"  he  amends  the  Sherman  law.  He  amends  it;  he  does 
not  apply  it  to  a  state  of  facts,  but  he  amends  the  law. 

Mr.  Ltttlefield.  What  you  mean,  in  substance,  is  that  he  makes 
a  law  applicable  to  each  particular  case  as  it  comes  before  him.  Is 
that  the  idea  you  have  in  mind  ? 

Mr.  BiJtnR.  Yes;  I  can  put  it  in  so  many  forms  that  it  would 
weary  you^  but  I  think  that  the  better  way  of  putting  it  is  that  he 
amends  this  law  when  he  says,  '*  I  think  tliis  contract  is  in  reasonable 
restraint  of  trade,''  or  virtually  he  does  that,  when  he  leaves  it 
unacted  upon.  He  amends  the  law  then.  If  it  is  not  that,  it  is 
assumed  that  bv  this  bill  Congress  says,  ''We  have  forbidden  all 
restraints  of  trade.  Now.  we  are  going  to  permit  restraints  of  trade 
that  are  reasonable."  It  they  do  that,  then  they  are  committing 
to  him  by  this  bill  a  iudicial  function.  The  general  principle  is 
established  that  reasonable  restraints  of  trade  shall  be  exempt;  they 
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say  unreasonable  restraints  are  forbidden,  and  reasonable  restraints 
are  permitted. 

Mr.  Davenport.  Oh,  no. 

Mr.  BiJUB.  And  the  way  they  are  to  be  determined,  I  say,  assuming 
they  have  said  that,  is  by  the  Commissioner  of  Corporations.  That 
is  only  my  assumption — that  unreasonable  restraints  are  forbidden 
and  reasonable  restraints  are  allowed.  There  is  only  one  depart- 
ment under  our  Constitution  which  can  decide  whether  that  law 
applies  to  that  trade,  and  that  is  the  judiciary.  The  application  of 
that  law  to  the  particular  case  is  the  ninction  of  the  judiciary.  Do 
I  make  myself  clear? 

Mr.  LrrTLEFiELD.  Yes. 

Mr.  BuuB.  That  is  very  difficult,  I  will  admit. 

Mr.  LiTTLBFiELD.  You  do  not  go  quite  so  far  as  to  reach  the 
proposition  that  the  action  of  the  Commissioner  is  predicated  upon 
what  people  are  going  to  do,  as  distinguished  from  what  they  are  now 
doing,  because  tlie  court  has  never  passed  upon  the  proposition  of 
what  may  be  done;  a  court  necessarily  passes  upon  what  has  been 
done. 

Mr.  BuuR.  The  court  ought  not  to,  either;  he  is  passing  upon  a 
contract  made. 

Mr.  LiTTLEFiELD.  Yes;  he  is  passing  upon  a  contract  made. 

Mr.  BiJUE.  Yes;  and  that  is  one  of  the*  weaknesses  of  the 
bill,  because  I  do  not  know  where  it  leaves  that  contract.  I  am 
not  going  into  all  these  points,  and  take  up  your  time.  I  see  constant 
difficulty  as  we  analyze  along. 

Let  me  take  up  the  point  Judge  Davenport  dwelt  upon  before.  I 
think  I  have  seen  it  in  a  somewhat  different  hght.  I  refer  to  the  ques- 
tion as  to  whether  this  is  obnoxious  to  the  fineenth  amendment,  and 
why.  If  it  be  true  that  everyone  has  a  right  to  contract  freely  as  to 
interstate  commerce,  except  to  the  extent  Congress  may  forbid  it  in 
the  exercise  of  its  power  under  the  interstate  commerce  clause,  then 
an  arbitrary  exemption  or  exception  is  surel}r  class  legislation.  There 
can  not  be  any  doubt  in  my  mind,  or  in  the  mind  of  any  lawyer,  I  think, 
that  whether  this  be  a  juuieial  function  to  be  exercised  by  the  Secre- 
tary of  Commerce  and  Labor,  in  which  case  it  would  be  improperly 
exercised  by  him,  and  therefore  not  a  valid  distinction  which  he  might 
make,  or  whether  it  be  an  arbitrary  power  which  he  exercises,  in 
either  event  we  would  have  persons  who  make  contracts  throughout 
the  United  States  classified  arbitrarily  into  persons  who  had  made 
contracts  which  had  been  approved  by  the  Commissioner  of  Corpora- 
tions, and  persons  who  had  made  contracts  that  were  not  approved; 
and  in  one  case  there  would  be  a  crime  committed,  and  in  the  other 
case  no  crime.  That  strikes  me  as  about  as  bad  a  classification,  with- 
out any  valid  reason,  as  one  can  assume  to  exist.  It  is  much  worse 
than  tnese  classifications  between  railroads  and  trolley  roads  through 
distinctions  that  have  arisen  in  decisions  of  the  Supreme  Court.  We 
have  contracts  that  are  wholesome  because  the  Commissioner  says  they 
are,  although  they  are  in  restraint  of  trade,  and  contracts  tnat  are 
unwholesome  in  restraint  of  trade,  simply  because  the  Commissioner 
says  they  are  unwholesome. 

Mr.  LxTTLBFiELD.  What  do  you  say  to  that  phase  of  the  proposi- 
tion, where  they  contend  that  tlie  act  makes  it  possible  for  everybody 
to  avail  themselves  of  its  provisions  and  get  the  benefit  of  its  condi- 
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dons?  They  claim,  I  believe,  that  that  relieves  it  of  the  criticism 
that  it  is  confined  to  any  class,  or  that  it  confers  upon  any  class  any 
particular  privilege,  because  everybody  has  the  power  to  avail  them- 
selves of  it. 

Mr.  BuuB.  That  would  not  BPPly  to  this  point. 

Mr.  Davenpobt.  They  exact  aifierent  conditions  of  different  people 
doing[  the  same  thing.  Corporations  without  capital  stocK  and 
associations  not  for  profit  do  not  have  to  do  the  things  to  get  the  im- 
munity which  those  who  happen  to  have  a  dollar  in  the  enterprise 
have  to  comply  with.    There  is  certfdnly  a  class  distinction  there. 

Mr.^BuruR.  I  wish  to  illustrate  the  distinction  between  persons 
even  who  register,  which  is  a  classification  which  is  obnoxious. 

Mr.  LrrTLEFiELD.  You  agree  with  Mr.  Davenport? 

Mr.  BuuB.  Yes,  I  think  he  has  touched  upon  the  s^jne  point. 
Another  illustration,  an  absurd  one.  Congress  says  ''A  man  who 
steals  is  guilty  of  larceny,  but  a  man  who  steals,  and  I  say  it  is  all 
right,  is  not  guilty  of  larceny."  Is  that  a  classification  that  would  be 
permitted?  Here  we  have  made  the  thing  a  crime  in  the  case  of  one 
man,  but  the  other  man  who  does  the  same  thing  has  not  committed  a 
crime,  because  it  says  "  In  my  opinion  it  is  not  a  crime;  and  I  am  not  a 
judge  applying  the  law  to  a  state  of  facts,  and  I  am  justified  whether 
1  be  an  executive  ofiKcer  of  the  Government  or  anything  else.''  That 
b  DO  classification;  that  is  an  exa^erated  form  of  what  this  proposes, 
namely,  that  the  opinion  of  the  Commissioner  of  Corporations  shall 
determine  whether  or  not  a  man  has  committed  a  certain  form  of 
crime.  One  necessary  defect  in  the  operation  of  the  law  has  some 
relation  to  this  very  discussion,  namely,  this:  If  it  be  possible  for  a 
court  to  decide  when  a  contract  is  in  reasonable  and  when  it  is  in  un- 
reasonable restraint  of  trade,  then  I  may  speak  of  the  result  of  such  a 
decision  as  a  fact,  and  I  then  take  two  distinctions  as  granted,  namely, 
contracts  that  are  reasonable  and  contracts  that  are  unreasonable,  as 
the  Supreme  Court  of  the  United  States  might  decide  them  to  be. 
Let  us  take  two  men  or  two  corporations  that  come  before  the  Com- 
missioner of  Corporations.  Both  have  the  same  contract,  practically. 
They  present  it  to  the  Commissioner.  Of  the  one  he  says  it  is  reason- 
able and  of  the  other  he  savs  it  is  unreasonable.  As  to  the  one  of 
which  he  has  said  it  is  reasonable,  that  man  is  exempt  from  attack 
under  the  Sherman  law,  unless  his  contract  be  unreasonable.  The 
other  man  has  exactlv  the  same  form  of  contract,  you^ill  remember, 
but  he  has  been  told  by  the  Commissioner  that  it  is  unreasonable.  He 
gets  no  exemption,  yet  his  contract  is  reasonable;  and  there  is  no  way 
of  his  ever  finding  out  whether  it  is  reasonable  or  not,  because  if  he  is 
indicted  and  tried,  the  Supreme  Court  of  the  United  States  will 
merely  decide  that  his  contract  is  in  restraint  of  trade  under  the 
Sherman  law.  I  do  not  see  how  he  is  ever  to  raise  the  question  that  he 
has  been  treated  unjustly.    Do  you  see  that? 

Mr.  LrrTLEFiELD.  I  see  it. 

Mr.  BiJUR.  Of  course,  that  is  an  absurd  assumption,  but  we  will 
assume  that  two  men  have  exactly  the  same  contract,  and  to  one  of 
them  he  says  it  is  reason&ble  and  to  the  other  he  says  that  it  is  unrea- 
sonable. The  one  of  whom  he  predicates  reasonableness  becomes 
exempt  from  the  Sherman  law  unless  the  contract  is  unreasonable 
under  the  terms  of  this  bill.  The  other  having  the  same  contract, 
which  must  therefore  be  reasonable,  has  been  told  by  the  Commissioner 
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that  it  is  unreasonable.  What  does  he  do  ?  He  can  not  do  anything. 
He  can  not  appeal;  there  is  no  way  of  his  bringing  that  question  up^ 
unless,  as  I  understand  ^m  the  last  suggestion  made,  there  is  to  bean 
appeal  to  a  court  from  that  determination.  But  now  it  seems  to 
me  that  if  that  last  amendment  is  to  be  made,  we  ou^ht  to  eliminate  the 
Commissioner  of  Corporations  entirely,  because  if  from  the  deter- 
mination of  the  Commissioner  that  a  contract  is  reasonable  or  unrea- 
sonable there  is  to  be  an  appeal  to  the  Supreme  Court  of  the  United 
States,  then  you  might  as  well  say  in  the  bill  that  reasonable  contracts 
are  permitted  and  unreasonable  contracts  are  forbidden,  and  let  the 
United  States  Supreme  Court  worry  about  it,  right  off. 

Mr.  LriTLEFiBLD.  Do  you  think  there  would  be  any  such  parties 
to  a  case  as  would  gire  the  Supreme  Court  of  the  United  Stat^ 
jurisdictioa  of  the  appeal? 

Mr.  BuxjR.  This  Question  of  the  appeal  to  the  court  has  just  arisen 
to-day,  and,  with  ail  my  boldness,  1  nesitate  to  express  my  opinion 
of  the  juriscuction  of  a  Federal  court  on  a  question  that  has  been  raised 
only  an  hour  ago. 

Mr.  LrrrLEFiELD.  How  is  any  question  of  law  raised  in  that  case! 
Can  you  submit  a  case  to  a  court  on  appeal  without  an  issue  of  fact 
or  law  either? 

Mr.  BuUR.  No ;  and  then,  again,  you  have  this  question  come  plainly 
up,  which  I  suggested  in  the  first  place,  that  if  the  question  was  not 
related  to  interstate  commerce,  how  would  it  have  anything  to  do  with 
anything  that  Congress  or  the  Supreme  Court  could  consider?  I  can 
not  tell.     I  am  quite  unable  to  answer  that. 

All  this,  to  my  mind,  simply  illustrates  the  absolute  necessity  of  a 
thorough  overhauling  of  this  matter  before  a  word  is  committed  to 
paper  in  the  drafting  of  a  bill  of  this  kind.  It  has  also  been  suggested 
that  the  exercise  of  this  power  vested  in  the  Commissioner  of  Corpora- 
tions is  an  exercise  of  amnesty. 

Mr.  LrrTLEFiELD.  On  that  question  of  class  legislation,  let  me  see 
if  I  get  your  contention.  Do  you  contend  that  under  the  provisions 
of  the  fifteenth  amendment,  the  due  process  clause,  it  is  not  within  the 
power  of  Congress  to  pass  any  legislation  that  may  be  subject  to  the 
criticism  that  it  deprives  a  person  of  the  equal  protection  or  the  law? 

Mr.  BuuR.  I  think  so;  and  I  think,  as  I  remarked  the  other  day, 
that  the  clause  out  of  the  Howard  case  which  you  have  incorporated 
in  your  report  on  the  employers'  liability  bill  necessarily  imports  that. 

Mr.  LiTTLEFiELD.  Does  that  do  anything  more  than  simply  leave 
the  question  open  and  say  that  the  court  has  not  passed  upon  it?  At 
the  very  outside  it  is  no  more  than  obiter  dictum.  Or  course  we 
recognize  as  dicta  expressions  of  the  court  that  are  not  necessary  to 
the  decision.  If  in  addition  to  that  the  court  does  not  pass  upon  the 
question  at  all,  it  does  not  reach  the  dignity  of  a  dictum. 

Mr.  BuuB.  I  do  not  think-that  quite  reaches  the  question  here.  I 
recaU  a  phrase  used,  but  unfortunately  the  precise  circumstances 
escape  me,  where  the  judge  of  appeals  on  the  circuit,  when  a  certain 
point  was  raised,  said: 

This  point  was  neceasarily  involved  in  the  decision  of  the  United  States  Supreme 
Court,  and  it  could  have  so  easily  have  disposed  o%the  whole  case  if  it  had  decided  this 
point  adversely  that  it  is  not  to  be  believea  that  they  would  have  passed  a  point  withio 
their  jurisdiction  which  could  have  been  disposed  of  in  a  moment,  without  giving  it 
any  consideration,  which  would  have  disposea  of  the  whole  case  in  a  moment.  There- 
fore we  must  assume  that  they  assumed  the  jurisdiction  to  lie  in  them. 
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That  very  thing  applies  here.  Let  me  read  this  language  from  the 
opinion  in  the  Howard  case.  The  court  there  said  they  deemed  it  unr 
neceasary  to  pass  upon  the  merits  of  the  contention,  pecause  the  act 
classified  together  all  common  carriers.  The  court  said  they  didrnot 
think  it  necessary  to  consider  whether  or  not  this  arbitrary  classificar 
tion  violated  thie  fifth  amendment.  If  they  had  stopped  there  I 
should  sa^  the  question  was  open,  but  they  went  further. 
(Mr.  Bijur  here  quoted  further  from  the  case  referred  to.) 
That  additional  clause,  it  seems  to  me,  was  auite  unnecessary  and 

Suite  meaningless  and  fairly  unintelligible  if  tne  Supreme  Court  of 
tie  United  States  had  not  thought  that  the  fifth  amendment  forbade 
arbitrary  classification  by  Congress. 

Mr.  LdTTLBFiELD.  Do  you  emphasize  now  the  yery  last  expres- 
sions that  you  quoted  with  reference  to  cases  preyiously  decided} 

Mr.  BuuB.  Yes. 

Mr.  LirrTLEFiBLD.  Those  cases  that  were  preyiously  decided,  I  am 
inclined  to  think,  were  of  this  character,  where  the  otate  courts  had 
sustained  the  yalidity  of  statutes  relating  to  that  subject-matter 
upon  the  ground  that  they  were  confined  by  construction  to  the 
extra-hazaraous  features  of  the  employment,  and  that  if  not  so  con- 
fined the  statute  would  probably  'haye  been  held  unconstitutional, 
as  depriving  citizens  of  the  equal  protection  of  the  law.  That  is  the 
character  of  most  of  the  decisions  that  the  courts  refer  to  in  the 
majgm. 

Mr.  BuuR.  Not  at  all. 

Mr.  Ltttlefield.  If  the  amendment  has  no  reference  to  this 
classification,  why  waste  time  on  it? 

Mr.  BuuR.  They  did  waste  one  sentence  on  it.  So  that  I  think 
there  is  a  fair  inference  to  assume'  that  the  Supreme  Coiu*t  of  the 
United  States  has  a  pretty  strong  suspicion  that  the  fifth  amendment 
would  forbid  arbitrary  classifications  by  Congress. 

Mr.  Littlefield.  If  they  took  that  ground  and  held  that  in  the 
Howard  case,  that  would  have  ended  the  case. 

Mr.  BuuR.  They  had  to  decide  it  on  one  point  or  the  other.  As 
a  matter  of  fact  the  arbitrariness  of  the  classification  was  connected 
with  the  reasons  on  which  they  decided  the  case.  Those  are  pretty 
keen  questions. 

Mr.  Ltttlefield.  T  do  not  see  any  connection  between  the  two 
legal  propositions.  You  may  observe  it,  but  to  my  mind  they  are 
absolutely  unrelated. 

Mr.  BuuB.  Assuming  that  there  is  no  such  connection,  there  is  no 
reason  why  the  Supreme  Court  should  have  taken  up  one  branch  of 
that  case  rather  than  another;  and  why,  for  example,  it  should  have 
gone  into  that  question  of  whether  that  is  an  arbitrary  classification 
when  as  a  matter  of  fact  they  had  another  ground  of  equal  force  and 

Kt^icy,  namely,  that  it  was  beyond  the  power  of  Congress  to  legis- 
;e  on  intrastate  commerce,  I  do  not  see.     They  had  to  take  one 
ground  or  the  other,  but  it  does  seem  to  me  that  if  the  Supreme  Court 
ad  thought  that  the  fifth  amendment  had  no  reference  to  classifica* 
tion,  it  need  not  have  made  any  reference  to  those  cases. 

Mr.  Ltttlefield.  At  any  rate,  the  remark  is  entitled  to  this  con- 
sideration, that  the  question  was  raised  and  mooted  in  that  case,  and 
that  the  court  distinctly  refused  to  decide  it.  It  left  it  entirely  free 
for  future  consideration. 
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Mr.  BuuB.  It  did  not  decide  it  adrersely,  and  why  should  you  not 
giye  the  Constitution  the  benefit  of  the  doubt? 

Mr.  LriTLBFiELD.  Is  not  the  rule  of  constitutional  construction 
that  the  court  should  give  the  statute  the  benefit  of  the  doubt?  Is 
not  that  the  rule  adopted  by  the  courts  when  they  are  taking  into 
consideration  an  action  of  the  coordinate  branch  of  the  FederaiGoy- 
emment,  that  if  there  is  a  reasonable  doubt  they  resolve  it  in  favor  of 
the  proper  exercise  of  the  legislative  power?  ts  not  that  the  general 
rulel 

Mr.  BuuB.  Yes,  of  course;  but  like  so  many  of  these  axioms  its 
value  depends  entirely  upon  the  value  of  the  interpretation.  I'think 
that  the  court  would  rather  err  in  a  case  like  this  in  favor  of  sustaining 
the  full  value  of  the  Constitution. 

Mr.  LriTLEFiELD.  They  might  do  it  in  their  minds  and  hesitate 
some  time  before  putting  that  reason  on  paper,  I  guess. 

Mr.  BuuB.  I  was  about  to  say  that  this  provision  is  an  exercise  of 
the  amnesty  power  of  Congress.  That  is  legislative  power.  How 
could  that  be  delegated? 

Mr.  LriTLBFiELD.  Amnesty  is  a  le^lative  power? 

Mr.  BuuB.  Amnesty  is  a  Congressional  power  under  the  Constitu- 
tion. Congress  possesses  power  to  grant  amnesty  in  coordination 
with  the  Iresident's  power  to  pardon  after  the  amnesty  is  granted. 

Mr.  LriTLEFiELD.  Where  do  ^ou  get  the  amnesty  power  on  the 
part  of  Congress?     In  the  Constitution? 

Mr.  BuuR.  It  is  well  settled.  The  case  on  that  is  Brown  v.  Walker, 
161  U.  S. 

Mr.  LiTTLEFiEU).  Under  what  branch  of  the  Constitution  is  it? 

Mr.  Davenport.  The  President  of  the  United  States  granted  the 
amnesty. 

Mr.  BiJUR.  No 

Mr.  LiTTLEFiELD.  I  am  not  intimating  that  you  may  not  be  entirely 
right,  but  I  want  my  recollection  refreshed  as  to  the  "provision  of  the 
Constitution  to  which  vou  refer,  the  power  on  the  part  of  Congress 
to  grant  amnesty  as  a  legislative  power. 

Mr.  BiJXTR.  I  think,  Mr,  Chairman,  that  that  case  merely  deduces 
it  from  the  general  legislative  power,  which  includes  the  power  to 
declare  exemptions  from  punishment  for  crimes. 

Mr.  Davenport.  This  was  a  case  where  they  granted  amnesty 
from  prosecution  where  the  party  gave  testimony. 

Mr.  LiTTLEFiELD.  Is  that  the  Counselman  case? 

Mr.  Davenport.  It  is  the  case  of  Brown  v.  Walker. 

Mr.  LiTTLEFiELD.  Ycs,  but  that  is  for  past  acts.  This  proposition 
is  to  give  a  man  iramunitv  for  the  future. 

Mr.  BiJUR.  Neither  Jud^e  Davenport  nor  yourself  will  let  me  make 
even  a  tentative  assumption  in  favor  of  this  bill.  .1  am  trying  to 
make  some  progress,  to  assume  that  something  is  valid,  or  that  some 
of  the  arguments  in  favor  of  it  are  vaUd,  and  so  I  say  it  is  an  exercise 
of  the  amnesty  power  of  Congress ;  and  so  I  say  it  has  some  amnesty 
power;  I  do  not  know  whether  it  is  absolutely  unlimited  or  not,  but 
It  has  some.  Whether  that  relates  to  future  offenses  I  do  not  know. 
I  am  only  presenting  this  point.  There  is  another  case,  the  name  of 
which  escapes  me,  where  the  very  question  was  raised  that  I  am 
oing  to  raise  here,  namely,  whether  the  power  could  be  delegated. 

at  was  a  case  where  the  question  arose  whether  the  Secretary  of 
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the  Treasury  could  remit  penalties  or  fines  in  connection  with  the 
customs  regulations.  It  was  held  that  he  might,  and  that  that  was 
not  a  delegation  of  the  power,  but  the  right  to  determine  the  cir* 
cumstances   under   which   that   exemption   or   amnesty   might   be 

g anted.  It  is  very  finely  reasoned.  In  all  events,  I  assume  that 
ingress  has  the  amnesty  power,  and  I  assume  that  it  can  be  par- 
tially delegated,  or  some  functions  of  it  can  be  exercised  by  an  execu- 
tive officer.  What  I  would  like  to  know  is,  if  that  be  all  granted, 
whether  there  is  any  precedent  for  such  a  wholesale  delegation  or 
the  amnesty  power  for  past  and  future — especially  future — offenses 
as  is  contemplated  in  tnis  bill)  I  think  the  mere  statement  of  it  is 
its  own  refutation,  because  without  any  prerequisite,  without  even 
an  intimation  that  merely  formal  things  are  to  be  determined  by 
the  executive  officer,  like  administering  an  oath  or  determining 
whether  a  man  had  registered  in  time,  but  based  upon  the  substan- 
tial determination  of  the  entire  issue  involved,  a  man  is  to  get  amnesty, 
and  that  is  submitted  to  an  executive  officer.  It  seems  to  me  that, 
considering  it  as  the  exercise  of  the  amnesty  power  of  Congress,  it 
would  be  Teas  capable  of  delegation  than  regarded  as  any  other  form 
of  power. 

But  if  I  should  dilate  on  all  these  things,  I  should  never  get  through, 
and  I  will  not  touch  on  more  than  two  or  three  points,  and  then  leave 
the  subject.  The  other  provisions  are  in  regard  to  tne  furnishing  of 
information.  How  does  that  come  within  the  powers  of  Congress  t 
What  has  the  furnishing  of  information  of  corporations,  the  complete 
charts  of  their  operations  and  financial  conditions,  to  the  Commis- 
sioner of  Corporations,  to  do  with  the  power  of  Congress  over  inter- 
state commerce?  I  confess  I  do  not  see;  and  it  is  admitted  that 
those  provisions  are  inserted,  in  part  at  least,  with  the  view  of  com- 

Eelling  publicity  as  to  these  matters.  How  does  the  giving  of  pub- 
dty  to  the  internal  affairs  of  corporations  relate  to  interstate  com- 
merce or  the  regulation  of  interstate  commerce?  I  may  say,  Mr. 
Chairman,  that  you  will  appreciate  my  reasoning  without  going  into 
any  long  discussion,  because  you  are  so  thorou^y  familiar  wiui  the 
reasoning  in  the  Employers'  Liability  case.  I  repeat,  what  possible 
effect  on  mterstate  commerce,  the  method  in  which  it  is  carried  on  or 
not  carried  on,  or  the  wisdom  of  contracts  relating  to  it,  or  the  use  or 
abuse,  or  the  efficiency  or  nonefficiency  of  those  contracts,  what  bear- 
ing on  all  those  things  that  are  within  the  power  of  Congress,  has  a 
statement  by  a  corporation  of  its  financial  condition,  made  public  or 
kept  private?    I  do  not  see  it. 

^Ir.  LiTTLBFiELD.  What  do  you  say  about  the  proposition  that  the 
community  of  officers  in  the  various  corporations  might  be  disclosed, 
tending  to  establish  relations  developing  contracts  and  agreements 
in  restraint  of  interstate  trade  and  commerce?  What  function  of 
government  is  this,  to  be  exercised  here,  anyhow?  I  suppose  it  is 
competent  for  the  Government  to  ascertain  anything  illegitimate  in 
contracts  or  agreements  in  restraint  of  interstate  trade. 

Mr.  BuuR.   I  es. 

Sir.  LnTLEFiELX).  My  suggestion  is  that  this  information  if  dis- 
closed would  have  a  tendency  to  disclose  something  of  that  kind. 
Suppose  two  corporations  had  identity  of  officers  and  control. 

Mr,  BuiJR.  Under  such  an  exercise  of  what  I  will  call  the  interstate 
power  of  Congress,  Congress  could  require  everybody  in  the  United 
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States  to  give  information  about  even^thin^  in  his  family  relations 
and  his  prirate  affairs;  for  instance,  it  mi^ht  be  shown  that  one 
man  had  a  bank  balance  that  really  belonged  to  somebody  else,  and 
that  might  have  certain  consequences.  If  you  went  on  in  that  way, 
where  would  you  land?  We  would  find  that  everything  on  earth 
was  within  the  power  of  Confess,  because  it  had  some  power  oyer 
interstate  conunerce.  This  bul  contemplates  corporations  revealing 
everything  in  their  business  in  relation  to  interstate  commerce. 
This  is  not  to  be  done  in  the  course  of  a  suit  or  in  the  preparation 
of  an  indictment  b^  a  grand  jury;  it  is  not  done  before  a  legislative 
committee  which  is  attemptmc;  to  formulate  legislation;  it  is  not 
done  for  the  purpose  of  enabling  the  President  to  make  recom- 
mendations to  Congress.  What  is  it  fort  I  do  not  understand. 
I  was  brought  to  that  thought  by  the  economic  consideration  that 
this  revelation  of  the  business  of  corporations  was  an  invasion  of  the 
rieht  of  privacy.  I  think  Judge  Davenport  has  gone  into  that  ui>on 
other  terms,  but  with  the  same  idea  in  mind,  that  that  is  an  invasion 
of  property.  Whether  it  be  defined  as  invasion  of  the  ri^ht  of 
privacy,  concerning  which  there  has  been  so  much  dispute  m  our 
State,  or  whether  it  be  an  invasion  of  the  right  of  every  man  to  do 
las  own  business  quietly  provided  he  does  not  interfere  with  the 
public  interest  in  some  way,  I  do  not  know. 

Mr.  Davenpobt.  That  is  the  case  of  the  United  States  v.  Boyd! 

Mr.  BuuB.  This  was  a  seizure  case,  where  they  took  papers  out  of 
his  desk. 

Mr.  Davenpobt.  No.  He  did  not  produce  the  papers,  aad  they 
said  that  it  was  an  extortion  from  him  of  information. 

Mr.  BuuB.  It  might  be  said  that  this  was  purely  optional  under 
this  bill. 

Mr.  Davenpobt.  Of  course  this  is  illuminated  a  ^ood  deal  by  the 
case  of  Hale  v.  Henkel,  under  the  absolute  immunity  that  is  given 
to  the  agents  of  the  corporation,  not  to  the  corporation;  but  the  case 
of  Hale  V,  Henkel  is  complementary  to  the  case  of  the  United  States  v. 
Boyd. 

Mr.  BuxTB.  But  there  was  in  each  of  those  a  criminal  proceeding 
under  way. 

Mr.  Davenpobt.  Certainly. 

Mr.  BuuB.  Here  there  is  nothing  of  the  kind.  You  are  told  to 
come  up  to  some  office  and  tell  all  about  your  business.  Now,  I  do 
not  say  that  it  is  not  ri^ht  for  the  corporation  to  do  it;  I  do  not  say 
anything  about  the  pohcy.  What  I  say  is,  even  assuming  that  that 
be  not  an  invasion  or  the  right  of  privacy,  it  is  repugnant  to  the  verv 
foundation  of  our  Government  as  it  has  existea  from  the  fij*st.  is 
it  within  the  power  of  Congress  to  demand  or  require  such  statements 
except  for  a  purpose  directly  connected  with  mterstate  commerce  1 
What  is  the  purpose  here?  What  have  those  partic^Qar  statements 
to  do  with  tne  relation  of  commerce)  The  same  consideration 
came  up,  I  think,  m  the  Adair  case.  Both  the  Adair  case  and  the 
Employers'  Liability  case  were  full  of  the  consideration  of  that  dis- 
tinction. Requirements  without  any  bearing  on  the  rules  and  ref- 
lations governing  interstate  commerce  or  the  principles  ^vemmg 
interstate  commerce  are  beyond  the  power  of  Congress  to  impose. 

This  IB  not  a  civil  suit  for  information;  it  is  a  requirement  that  you 
must  give  information  which  comes  from  a  Government  that  is  not 
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the  sovereign,  for  this  is  not  the  State  government  requiring  a  cor- 
poration to  render  reports  as  a  prerequisite  or  a  condition  subsequent 
to  existence,  but' this  is  the  Congiess  of  the  United  States  saying  to 
a  corporation  or  individuals,  ''You  must  give  a  great  deal  of  informa- 
tion to  the  Commissioner  of  Corporations/'  and  about  subjects  which 
could  hardly  have  any  relation  to  interstate  commerce,  if  they  tried. 
Have  I  made  that  clear? 

Mr.  Davenpobt.  In  that  immediate  connection  ma;^  I  quote  from 
the  case  of  Hale  v.  Henkel  (201  U.  S.,  p.  71)t  That  is  in  r^ard  to 
the  fourth  amendment.    The  court  saia: 

The  conBtruction  of  this  amendment  waa  exhauBtively  conddeTed  in  the  case  of 
Boyd  V.  United  States  (116  U.  S.,  616),  which  wae  an  infonnation  in  rem  against  cer- 
Uin  caaes  of  plate  glaas,  alleged  to  have  been  imported  in  fraud  of  the  revenue  acts. 
On  the  trial  it  became  important  to  show  the  quantity  and  value  of  the  class  contained 
in  a  number  of  cases  previously  imported;  and  the  district  judge,  undfer  section  5  of 
the  act  of  June  22, 1874,  directed  a  notice  to  be  given  to  the  claimants,  requiring  them 
to  produce  the  invoice  of  these  cases  under  penalty  that  the  aUmtions  respecting 
their  contents  should  be  taken  as  confessed.    We  held  (p.  622)  ''that  a  compulsory 

{>Tod action  of  a  man's  private  papers  to  establi^  a  criminal  charge  afisdnst  him,  or  to 
orfeit  his  property,  is  within  tne  scope  of  the  fourth  amendment  to  the  Constitution, 
in  all  cases  in  whidi  a  search  and  seizure  would  be,"  and  that  the  order  in  question 
was  an  unreasonable  search  and  seizure  within  that  amendment. 

The  history  of  this  provision  of  the  Constitution  and  its  connection  with  the  former 
practice  of  general  warrants,  or  writs  of  assistance,  was  given  at  great  length,  and  the 
concluflion  reached  that  the  compulsory  extortion  of  a  man's  own  testimony,  or  of  his 
private  pai>ere,  to  connect  him  with  a  crime  or  a  forfeiture  of  his  goods,  is  illegal  (p. 
6^)  *'iB  compelling  him  to  be  a  witness  against  himself,  within  the  meaning  of  the 
fifth  amendment  to  the  Constitution,  and  is  the  equivalent  of  a  search  and  seizure — 
and  an  unreasonable  search  and  seizure— within  the  fourth  amendment.'' 

Mr.  BuuB.  The  objection  can  be  made  much  more  forcible  than  I 
hare  made  it. 

Mr.  LriTLKFiELD.  That  is,  unless  you  furnish  information,  you  will 
be  punished  criminally,  and  perhaps  it  may  be  said  in  regard  to  that 
that  it  is  an  unlawful  compulsion  so  far  as  the  information  is  con- 
cerned, and  compels,  in  an  unlawful  manner,  the  disclosing  of  the 
information.    That  is  it,  is  it  not? 

Mr.  BuuB.  Yes,  sir. 

'  Mr.  LriTLEFiELD^  That  is  what  the  court  says,  and  your  proposi- 
tion is  that  this  bill  produces  that  result? 

Mr.  BuuB.  Yes;  and  has  Congress  the  right  to  make  anybody 
give  infonnation  about  matters,  regardless  of  whether  it  will  subject 
him  to  a  criminal  prosecution  or  not? 

Mr.  LttTTEiFiEU).  That  does  not  necessarily  discriminate  as  to  the 
character  of  the  information.  This,  of  course,  compels  the  disclosure 
of  any  information  that  the  President  asks  for,  irrespective  of  whether 
it  would  subject  the  party  giving  it  to  criminal  prosecution  or  other- 
wise. 

Mr.  BuuB.  But  the  category  under  which  this  information  would 
fail  is  that  of  information  concerning  the  organization  of  such  corpo- 
ration, its  financial  condition,  its  contracts,  and  its  corporate  pro- 
ceedings. 

Mr.  LiTTLUFiELD.  And  this  bill  provides  for  such  other  information 
as  the  President  in  his  discretion  might  deem  necessary.  Nobody 
can  tell  what  that  would  be. 

Mr.  BuuB.  I  ask  whether  Confess  has  power  to  require  such  infor- 
maticMi,  regardless  of  whether  it  is  going  to  subject  those  who  give  it 
to  criminal  prosecution  or  not? 
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Mr.  Davenport.  You  will  notice  in  this  bill  that,  while  they  have 
to  give  up  everything  in  the  way  of  information,  they  are  still  curectly 
open  to  prosecution.  It  is  covered  by  the  case  of  Councilman  i;. 
mtchcock. 

Mr.  LiTTLBFiBLD.  Which  did  not  go  far  enough. 

Mr.  Davenport.  Yes;  and  so  they  swept  the  whole  thing  away. 

Mr.  BuuR.  There  is  still  the  provision  as  to  exemption  for  past 
offenses.  There  are  three  or  four  different  kinds  of  corporations— I 
have  forgotten  now  how  many — as  to  their  status  toward  the  Gov- 
ernment. There  are  those  wmch  have  filed  reports  and  become  reg- 
istered and  offered  their  contracts  for  examination.  I  can  not  under- 
take to  repeat  that,  because  it  is  not  fresh  in  my  mind;  but  if  you 
will  look  at  the  last  section  of  the  bill  you  will  see  it. 

Mr.  LrrTLEFiELD.  What  is  your  suggestion  as  to  the  last  section? 

Mr.  BiJUR.  The  last  section  is  a  sort  of  statute  of  Umitations. 
Prosecutions  can  not  be  initiated  against  people  who  have  registered, 
and  merely  registering  and  giving  this  information  will  exempt  cor- 
porations rrom  prosecutions  for  the  past. 

Mr.  Davenport.  And  persons  are  not  exempted? 

Mr.  BiJXJR.  No ;  and  you  take  two  corporations,  one  of  which  has 
been  r^stered  and  one  not 

Mr.  Davenport.  There  is  no  provision  for  registration  by  a  person 
or  individual,  and  yet  an  individual  is  to  remam  exposed  to  all  this 
trouble,  whereas  tne  corporation  is  exempt.  There  you  have  the 
same  classification  between  corporations  and  persons.  One  gets  out 
and  the  other  stays  under  the  same  law. 

Mr.  BiJUR.  But  what  I  refer  to  is  the  advantage  of  the  statute  of 
limitations;  that  short  statute  that  is  enacted  in  the  fourth  section 
of  the  proposed  bill  is  limited  to  corporations  which  have  registered 
and  given  this  information. 

Mr.  LnTLEPiELD.  Yes ;  that  is  by  virtue  of  section  4.  In  line  23, 
the  limitation  for  all  acts  heretofore  committed,  if  they  have  been  in 
unreasonable  restraint  of  trade,  is  one  year. 

Mr.  BijuR.  Yes. 

Mr.  LrrTLEFiELD.  This  reads: 

But  no  corporation  or  association  authorized  to  register  under  section  eieht  of  the 
said  act  approved  July  second,  eighteen  hundred  and  ninety,  as  amended,  shall  be 
entitled  to  the  benefit  of  this  immunity  if  it  shall  have  failed  so  to  roister. 

That  does  not  deprive  the  person  of  the  immunity  or  the  shorten- 
ing of  the  statute  or  limitations  in  the  previous  part  of  the  paragraph. 

Mr.  BiJUR.  But  does  it  not  make  classifications  of  corporations 
which  have  registered? 

Mr.  LrrTLEFiELD.  That  is  another  proposition,  whether  it  create 
a  class  that  is  subject  to  the  prosecution. 

Mr.  Bltur.  Here  is  a  statute  of  limitations  against  prosecution  for 
crime  committed  in  the  past,  which  is  made  to  depend  for  its  effi- 
ciency on  the  doing  of  some  act  by  the  corporation  involved,  which 
has  no  relation  at  all  to  that  crime.  Simply  by  going  and  registerinjg 
and  giving  a  certain  amount  of  information  this  corporation  is 
exempted  after  a  year  from  punishment  for  a  crifne.  Another  cor- 
poration that  does  not  register  does  not  get  that  exemption  after  one 
year,  and  yet  the  filing  and  registering  has  no  relation  to  the  crime. 
The  propositions  are  tfll  so  related  that  I  thought  in  covering  one  I 
was  covering  all. 
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What  I  wanted  to  say  was  that  while  I  do'not  think  it  is  quite  fair 
to  say  that  because  there  are  doubts  as  to  the  constitutionality  of  a 
proposed  measure,  if  it  is  one  that  is  to  be  much  desired,  on  that 
account  no  legislation'should  take  place,  and  I  am  not  prepared  to  say 
that  any  one  of  these  objections  to  which  I  have  referred,  on  the 
groimd  of  unconstitutionality,  is  in  itself  sufficiently  forcible  to  war- 
rant the  complete  repudiation  of  this  proposed  bill;  yet,  taken  alto- 
gether, they  surely  are  very  persuasive  as  to  the  grave  difficulty  of 
enacting  constitutional  legislation  along  the  Unes  of  this  proposed 
bill,  and  emphasize  again  the  need  of  a  solicitous  examination  of 
constitutional  law  as  appUed  to  whatever  concrete  propositions, 
business  or  economic,  are  embodied  in  any  remedial  bill  whatever; 
and  it  is  needless  for  me  to  revertrjto  what  I  said  at  the  outset,  that  the 
same  is  true  of  the  economic  propositions  contained  in  the  bill,  that 
without  clear-cut  definitions  or  the  evils  and  without  a  clean,  clear-cut 
definition  of  the  method  of  curing  those  evil  sit  seems  to  be  impossible 
to  ask  reasonable  men  to  pass  legislation  that  is  so  far-reaching  in  its 
effect. 

AEOUMENT  OF  ME.  DANIEL  EAVEEFOET— Continued. 

Mr.  Davenport.  I  had  a  case  that  I  wanted  to  put  in  the  record 
for  the  information  of  gentlemen,  but  my  papers  have  gotten  mixed 
up  and  I  can  not  place  my  hand  on  it. 

Mr.  LiTTLEFiELD.  To  what  subject  does  it  relate? 

Mr.  Davenport.  Where  an  appUcation  was  made  for  a  mandamus 
to  compel,  I  think  it  was,  the  Western  Union  Telegraph  Company 
to  enter  into  '^a  proper  agreement/^  or  ''a  reasonable  agreement, 
the  court  said  they  could  not  grant  any  such  decree  as  that,  and  it 
said  "What  is  a  reasonable  agreement;  what  is  a  proper  agreement?" 

Mr.  LiTTLEFiELD.  In  the  last  analysis  that  woula  come  down  to 
the  question  of  whether  a  court  could  compel  a  party  to  contract. 

Mr.  Davenport.  No;  the  difficulty  was  about  the  words  "reason- 
able" and  "unreasonable." 

Mr.  LiTTLEFiELD.  That  is,  whether  they  could  compel  the  meeting 
of  the  minds  of  the  parties  as  to  the  subject  matter  as  to  which  they 
had  not  met. 

Mr.  Davenport.  It  does  not  come  up  exactly  in  that  way,  Mr. 
Chairman;  but  not  having  the  case  here  now,  I  will  pass  that  for  the 
present. 

We  have  been  talking  a  great  deal  here  about  the  Sherman  Anti- 
Trust  Act.  The  opponents  of  this  bill  are  very  much  disturbed 
about  the  unfortunate  condition  in  which,  they  say,  the  people  of 
this  country  find  themselves  by  reason  of  that  law,  as  the  same  has 
been  construed  by  the  courts,  and  they  say  they  have  fears  that 
they  may  be  within  its  condemnation,  and  so  it  has  a  bad  effect 
upon  business,  arid  that  has  been  one  of  the  reasons  why  Mr.  Low, 
in  his  character  as  friend  of  the  people,  working  in  the  pubUc  inter- 
est, should  prepare  a  bill  of  this  kmd  and  urge  its  passage  by  Congress. 
The  first  thing  is,  of  course,  when  you  propose  to  amend  a  law,  to 
find  out  just  what  the  law  is;  the  second  thing  is,  what  is  the  evil 
to  be  remedied;  and  then,  how  is  it  proposed  to  be  remedied,  and 
are  the  means  proposed  and  the  changes  in  the  law  proposed,  ade- 
quate to  meet  those  evils  and  remedy  them.     So  it  becomes  of  the 

30745—08 18 


274  HEARING   ON    HOUSE  BILL  19745 DAVENPORT. 

utmost  importance ,  it  seems  to  me,  at  this  stage  of  the  discussioii  of 
the  matter,  to  see  just  what  has  been  the  interpretation  put  upon 
this  statute  by  the  Supreme  Court,  and  if  these  eentlemen  are,  in 
their  troubles,  entirely  outside  of  the  purview  of  that  statute,  then, 
of  course,  this  honorable  Congress  will  not  change  the  law  for  the 
purpose  of  laying  any  ghosts. 

It  has  been  talked  of  here  by  one  person  appearing,  and  another, 
that  they  are  under  the  condemnation  of  the  law.  For  instance,  Mr. 
Gompers  has  the  impression  that  the  labor  unions  are  swept  out  of 
existence;  that  their  very  existence  is  imperiled  bv  the  construction 
which  has  been  put  upon  the  law  by  the  Supreme  C!ourt  of  the  United 
States.  Mr.  Garretson,  who  represented  the  Railway  Union,  said  that 
his  men  were  disturbed  about  it;  and  so  of  business  men.  I  think 
that  the  Supreme  Court  of  the  United  States  has  effectuaUy  disposed 
of  all  their  fears  in  the  decisions  which  it  has  already  made,  in  the 
first  place,  you  know  that  they  have  decided  that  no  contract,  com- 
bination— or  conspiracy,  for  that  matter — comes  within  the  purview 
of  the  law  unless  it  is  ^'  direct''  restraint  of  interstate  trade;  tnat  if  it 
falls  outside  of  that,  although  it  may  affect  interstate  trade,  it  is  still 
not  prohibited  by  the  law,  and  as  slimming  up  in  a  general  way  what 
the  law  does  not  apply  to,  I  would  quote  in  this  connection,  that  it 
may  appear  in  the  record,  from  the  case  of  Hopkins  v.  The  United 
States,  m  171  U.  S.,  commencing  on  page  592. 

Mr.  LiTTLEFiELD.  Was  that  the  stock-yards  case  ? 

Mr.  Davenport.  It  is  the  case  of  Hopkins  v.  The  United  States. 
That  grew  out  of  a  combination  among  people  to  shut  out  from  deal- 
ing with  each  other  certain  persons ;  not  to  deal  with  persons  that  were 
outside  of  their  association. 

Mr.  LiTTLEFiELD.  Was  it  a  stock-yards  case? 
•    Mr.  Davenport.  It  was  a  stock-vards  case. 

Mr.  LiTTLEFiELD.  That  is  what  I  thought. 
?    Mr.  Davenport    I  quote  this  as  illummatin^:  this  general  subject: 

The  contract  condemned  by  the  statute  is  one  whose  direct  and  immediate  effect  is 
a  restraint  upon  that  kind  of  trade  or  commerce  which  is  interstate.  Charges  for  such 
facilities  as  we  have  abeady  mentioned  are  not  a  restraint  upon  that  trade,  althoufi^k 
the  total  cost  of  marketing  a  subject  thereof  may  be  thereby  increased.  Charges  lor 
facilities  furnished  have  been  held  not  a  regulation  of  commerce,  even  when  mwie  for 
services  rendered  or  as  compensation  for  benefits  conferred.  (Sands  v.  Manistee  River 
Improvement  Co.,  123  U.  S.,  288;  Monongahela  Navigation  Company  v.  United  States 
148  U.  S.,  312,  329,  330;  Kentucky  and  Indiana  Briage  Company  v.  Louisville,  etc., 
Railroad,  37  Fed.  Rep..  567.) 

To  treat  as  condemned  by  the  act  all  agreements  under  which,  as  a  result,  the  cost  of 
conducting  an  interstate  commercial  business  may  be  increased  would  enlaige  the  appli- 
cation of  the  act  far  beyond  the  fair  meaning  of  the  language  used.  There  must  be 
some  direct  and  immediate  effect  upon  interstate  commerce  in  order  to  come  within 
the  act.  The  State  may  levy  a  tax  upon  the  earnings  of  a  commission  merchant  which 
were  realized  out  of  the  sales  of  property  belonging  to  nonresidents,  and  such  a  tax  is 
not  one  upon  interstate  commerce,  oecause  it  affects  it  only  incidentally  and  remotely, 
although  certainly.  (Ficklen  v.  Shelby  County  Taxing  District,  145  U.  S.,  1.)  Many 
agreements  suggest  themselves  which  relate  only  to  facilities  furnished  commerce  or 
else  touch  it  only  in  an  indirect  way,  while  possibly  enhancing  the  cost  of  transacting 
the  business,  and  which  at  the  same  time  we  would  not  think  of  as  agreements  in  re- 
straint of  interstate  trade  or  commerce.  They  are  agreements  which  in  their  effect 
operate  in  furtherance  and  in  aid  of  commerce  by  providing  for  it  facilities,  conven- 
iences^ privileges,  or  services,  but  which  do  not  directly  relate  to  chaigee  for  its  trans- 
portation, nor  to  any  other  form  of  interstate  commerce.  To  hold  all  such  agreements 
void  would,  in  our  judgment,  improperly  extend  the  act  to  matters  which  are  not  of  an 
interstate-commercial  nature. 
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It  is  a  matter  of  knowledge,  through  the  press,  that  Mr.  Gompers  and 
his  associates  are  to  hold  mass  meetings  throughout  the  country  to- 
morrow and  next  day  for  the  purpose  of  insisting  upon  action  exempt- 
ing them  from  the  operation  of  this  law,  because  they  are  prohibited 
iQ  their  vital  functions.  I  want  to  ask  the  attention  of  the  committee 
to  what  follows: 

I  It  is  not  difficult  to  imagine  affreements  of  the  character  above  indicated.  For 
example,  cattle,  when  transported  long  distances  by  rail,  reauire  rest,  food,  and  water. 
To  give  them  these  accommodations  it  is  necessary  to  take  tnem  from  the  car  and  put 
them  in  pens  or  other  places  for  their  safe  reception.  Would  an  agreement  among 
the  landowners  along  the  line  not  to  lease  their  latlds  for  less  than  a  certain  sum  be  a 
contract  within  the  statute  as  being  in  restraint  of  interstate  trade  or  conmierce? 
Would  it  be  such  a  contract  even  if  the  lands,  or  some  of  them,  were  necessary  for 
use  in  furnishing  the  cattle  with  suitable  accommodations?  Would  an  afi;reement 
between  the  dealers  in  com  at  some  station  alone  the  line  of  the  road  not  to  sell  it  below 
a  certain  price  be  covered  by  the  act,  because  the  cattle  must  have  com  for  food?  Or 
irould  an  agreement  among  the  men  not  to  perform  the  service  of  watering  the  cattle 
for  less  than  a  certain  compensation  come  within  the  restrictions  of  the  statute?  Sup- 
pose the  railroad  company,  which  transports  the  cattle  itself ,  furnishes  the  facilities, 
and  that  its  chains  for  transportation  are  enhanced  because  of  an  agreement  among 
the  landowners  along  the  line  not  to  lease  their  lands  to  the  company  for  such  piirposes 
for  less  than  a  named  sum,  could  it  be  successfully  contended  that  the  agreement  of 
the  landowners  among  themselves  would  be  a  violation  of  the  act  as  being  in  restraint 
of  interstate  trade  or  commerce?  Would  an  agreement  between  builders  of  cattle 
care  not  to  build  them  under  a  certain  price  be  void  because  the  effect  might  be  to 
increase  the  price  of  transportation  of  cattle  between  the  States?  Would  an  agree- 
ment among  dealers  in  horse  blankets  not  to  sell  them  for  less  than  a  certain  price  be 
open  to  the  charge  of  a  violation  of  the  act,  because  horse  blankets  are  necessary  to  put 
on  horses  to  be  sent  long  journeys  by  rail,  and  by  reason  of  the  agreement  the  expense 
of  send  ing  the  horses  from  one  State  to  another  for  a  market  might  be  thereby  enhanced  ? 
Would  an  agreement  among  cattle  drivers  not  to  drive  the  cattle  after  their  arrival 
at  the  railroad  depot  at  their  place  of  destination  to  the  cattle  yards  where  sold  for 
less  than  a  minimum  sum,  come  within  the  statute?  Would  an  agreement  among 
themselves  by  locomotive  engineers,  firemen,  or  trainmen  engaged  in  the  service  of 
an  interstate  railroad  not  to  work  for  less  tliat  a  certain  named  compensation  be  illegal 
because  the  cost  of  transporting  interstate  freight  would  be  thereby  enhanced?  Agree- 
ments similar  to  these  might  be  indefinitely  suggested. 

In  our  opinion  all  these  queries  should  be  answered  in  the  negative.  The  indirect 
effect  of  the  agreements  mentioned  might  be  to  enhance  the  cost  of  marketing  the 
cattle^  but  the  agreements  themselves  would  not  necessarily  for  that  reason  be  in 
restraint  of  interstate  trade  or  commerce.  As  their  effect  is  either  indirect  or  else  they 
relate  to  chaiges  for  the  use  of  facilities  furnished,  the  agreements  instanced  would 
be  valid  provided  the  chaises  agreed  upon  were  reasonable.  The  effect  upon  the 
commerce  spoken  of  must  be  direct  and  proximate,  f  New  York ,  Lake  Erie  and  Western 
Railroad  v.  Pennsylvania,  158  U.  S.  431,  439.) 

And  there  is  more  to  the  same  effect.  In  the  Adair  case,  the  court 
says  there  is  no  possible  connection  between  a  labor  union,  per  se, 
and  uiterstate  commerce.  Of  course  the  members  of  labor  unions 
may  do  those  things  which  interrupt  interstate  commerce  and  inter- 
fere with  interstate  commerce,  but  there  is  no  real — I  think  it  says — 
or  logical  connection  between  them.  I  have  heretofore  called  the 
attention  of  the  committee  to  the  fact  that  the  Erdman  Act  passed 
in  1898,  imder  which  this  very  decision  was  rendered.  The 
Adair  case,  provides  for  these  things,  and  in  one  section  of  that  act 
it  makes  a  modification  of  previously  existing  law,  providing  for  the 
incorporation  of  labor  unions,  which  act  as  you  know  provides  that 
they  may  organize  and  take  care  of  all  the  various  things  which  they 
desire  to  do;  so  that  the  apprehension  of  that  section  of  the  propo- 
nents in  regard  to  this  bill  is  entirely  mistaken.  There  is  nothing  in 
the  existing  Sherman  antitrust  act  as  construed  by  the  Supreme 
Court  that  m  any  way  whatsoever  interferes  with  the  legitimate  exer- 
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else  of  the  functions  of  a  labor  union.  I  think  in  one  case  it  is  stated 
that  it  has  no  more  connection  than  the  church  to  which  they  belong, 
or  any  other  social  association.  In  so  far  as  Mr.  Low  and  ms  associ- 
ates and  alUes  in  preparing  this  bill  were  influenced  by  fear  that  there 
was  something  in  the  Sherman  antitrust  act  or  in  the  interpretation 
thereof  by  the  Supreme  Court  that  interferes  with  the  rights  and 
organization  of  labor  unions,  their  right  to  strike  for  legitimate  pur- 
poses, their  right  to  refuse  to  work  for  anybody  even  in  interstate 
transportation,  let  me  say  that  is  by  the  decision  of  the  Supreme 
Court,  which  I  have  just  read  to  you,  specifically  excepted;  ana  how- 
ever much  misunderstanding  and  misrepresentation  there  may  be 
in  regard  to  that,  the  important  fact  is,  as  we  all  know  who  are  fa- 
miliar with  the  matter — and  of  course  that  is  a  matter  that  would 
be  considered  by  this  committee — that  the  fear  is  entirely  gjroundless. 
The  Sherman  antitrust  act  does  not  and  could  not  constitutionally 
be  made  to  forbid  those  things. 

Well,  but  are  there  not  some  agreements  between  business  men 
that   are   forbidden  by  the   Sherman   antitrust  act,   about  which 
they  have  reason  to  be  disturbed  ?    Take  nine-tenths  of  those  which 
were  referred  to  by  Mr.  Towne;  they  are  wholly  outside  of  anything 
that   the   Sherman    antitrust    act    touches.     There    are,    however, 
certain  arrangements  between  business  men  which  are  forbidden. 
Of  course  they  have  to  be  in  interstate  trade,  and  they  must  be 
direct  restraints  of  interstate  trade  to  be  within  the  Sherman  anti- 
trust act,  but  they  are  such  agreements  as  in  interstate  trade  look 
to  the  suppression  of  competition  between  them.     The  Addyston 
Pipe  case  to  wliich  Mr.  Bijur  has  referred  is  one.     The  case  of  Mon- 
tague and  Lowry,  193  U.  S.,  in  California,  was  another  where  an 
association  of  dealers  in  unset  tiles  was  formed  by  which  they  agreed 
not  to  buy  of  any  manufacturer  outside  of  their  State  who  would 
not  join  their  association,  and,  in  order  to  join,  such  a  manufacturer 
had  to  agree  not  to  sell  to  anybody  except  to  members  of  that  associa- 
tion, and  the  members  of  the  association  between  themselves  agreed 
that  they  would  not  sell  to  any  retailer  or  any  dealer  in  unset  tiles 
outside  the  association  at  less  than  a  certain  hst  price,  greater  than 
that  charged  the  members.     All  such  agreements,  we  must  concede, 
when  they  are  in  direct  restraint  of  interstate  trade,  are  forbidden  by 
the  Sherman   antitrust  act,  and  of  course  it  will  be  a  matter  of 
careful  consideration  bv  this  committee  whether  or  not  there  should 
be  any  relaxation  by  the  United  States  Government  of  its  grip  upon 
combinations  of  that  character  in  the  mode  provided  by  this  bill. 

But  are  there  no  other  agreements  covered  by  the  Sherman  Act? 
I  want  now  to  direct  your  attention  to  a  very  remarkable  result  of 
the  decisions  of  the  Supreme  Court  of  the  Umted  States.  When  we 
get  back  to  the  Trans-Missouri  Traffic  Association  case,  in  166  U.  S., 
you  will  remember  that  the  dissenting  opinion  by  Mr.  Justice  White, 
concurred  in  by  his  fellow  dissenters,  was  based  entirely  upon  the 
fact  that  certain  agreements  in  restraint  of  trade  at  common  law 
were  lawful,  and  the  sweeping  language  of  the  opinion  of  the  majority 
brought  those  within  the  condemnation  of  the  Sherman  law,  €Uid 
therefore  they  urged  that  that  was  an  unreasonable  construction  of 
the  statute,  that  it  could  not  have  been  the  intent  of  Congress  to 
have  forbidden  them.  If  you  examine  closely,  however,  the  opinion 
of  the  majority,  they  say  in  eflFect  that  the  very  things  that  the 
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dissenters  were  adducing  were  matters  that  were  not  in  restraint  of 
trade  properly  understood. 

Mr.  liiTTLEFiELD.  That  is  the  authority  upon  which  the  dissenters 
relied? 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  Were  cases  that  did  not  involve  restraints  of 
trade? 

Mr.  Davenport.  Restraints  of  trade  in  the  proper  sense  of  the 
term.  Mr.  Justice  Wliite  elaborated  upon  that  to  the  contrary  in  his 
dissenting  opinion,  and  so  it  was  left.  The  next  time  the  question 
came  up  before  the  Supreme  Court,  in  171  U.  S.,  the  same  arguments 
were  urged  upon  the  court,  and  the  majority  still  stood  firm  as  to  the 
illegaUty  and  unlawfulness  of  the  alleged  combination. 

Mr.  LrrTLEFiELD.  That  was  the  case  of  the  Joint  Traffic  Associa- 
tion. 

Mr.  Davenport.  The  Joint  Traffic  Association,  in  171  U.  S.;  but  if 
you  will  remember,  in  the  decision  in  the  Northern  Securities  case,  in 
193  U.  S.,  Mr.  Justice  Brewer  made  a  very  significant  statement. 
While  he  concurred  with  the  majority,  he  said: 

I  can  not  assent  to  all  that  is  said  in  the  opinion  just  announced,  and  believe  that 
the  importance  of  the  case  and  the  questions  involved  justify  a  brief  statement  of  my 
views. 

First,  let  me  say  that  while  I  was  with  the  majority  of  the  court  in  the  decision  in 
United  States  v.  Freight  Association  (166  U.  S.,  290),  followed  by  the  cases  of  United 
States  i».  Joint  TraflSc  Association  (171  U.  S.,  505),  Addyston  Pipe  and  Steel  Company 
V,  United  States  (175  U.  S.,  211),  and  Montague  &  Co.  v.  Lowry  (193  U.  S.,  38),  decided 
at  the  present  term,  and  while  a  further  examination  (which  nas  been  induced  by  the 
able  and  exhaustive  arguments  of  counsel  in  the  present  case)  has  not  disturbed  the 
conviction  that  those  cases  were  rightly  decided,  I  think  that  in  some  respects  the 
reasons  given  for  the  judgments  can  not  be  sustained.  Instead  of  holding  that  the 
antitrust  act  included  all  contracts,  reasonable  or  unreasonable,  in  restraint  of  inter- 
state trade,  the  ruling  should  have  been  that  the  contracts  there  presented  were  un- 
reasonable restraints  of  interstate  trade,  and  as  such  within  the  scope  of  the  act.  That 
act,  as  appears  from  its  title,  was  leveled  at  only  "unlawful  restraints  and  monopolies.'* 
Congress  did  not  intend  to  reach  and  destroy  those  minor  contracts  in  partial  restraint 
of  trade  which  the  long  course  of  decisions  at  common  law  had  affirmed  were  reason- 
able and  ought  to  be  upheld.  The  purpose  rather  was  to  place  a  statutory  prohibition 
which  prescribed  penalties  and  remedies  upon  those  contracts  which  were  in  direct 
restraint  of  trade,  unreasonable,  and  a^inst  public  policy.  Whenever  a  departure 
from  common-law  rules  and  definitions  is  claimed,  the  purpose  to  make  the  departure 
should  be  clearly  shown.  Such  a  purpose  does  not  appear,  and  such  a  departure  was 
not  intended. 

It  should  be  remembered  in  tliis  connection  that  all  agreements 
between  public-utility  corporations  to  maintain  rates  were  always 
unlawful  at  common  law. 

In  the  case  of  the  Cincinnati  Packet  Company  v.  Bay  (200  U.  S.,  184) 
this  very  question  arose,  which  was  as  to  the  Sherman  Act  condemning 
such  agreements  as  were  permitted  by  the  common  law  in  the  classes 
that  you  speak  of.  The  material  point  was  that  the  Packet  Com- 
pany had  sold  out  their  business  and  ''  agreed  as  a  part  of  the  consid- 
eration of  this  agreement  that  for  five  years  the  parties  of  the  first 
part,  or  either  of  them,  shall  not  be  engaged  in  runnmg  or  in  operating 
or  in  any  way  be  interested  in  any  freight  and  passenger  packet  or 
business,  or  either  of  them,  at  and  from  Portsmouth,  Ohio,  to  Cin- 
cinnati, Ohio,  and  intermediate  points,"  and  the  intermediate  points 
were  points  in  another  State. 

Mr.  LnTLEFiELD.  That  was  a  case  where  they  are  contracting 
themselves  out  of  trade? 
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Mr;  Dayenpobt.  Yes;  they  first  said  that  this  was  a  technicality, 
at  most,  this  touching  at  points  in  the  other  States.  The  couit 
said,  at  page  184 : 

But  we  do  not  like  to  put  our  decision  upon  technical  reasoning  where  there  ia  at 
least  a  fair  surmise  that  such  reasoning  does  not  meet  the  realities  of  the  case.  We  will 
suppose,  then,  that  the  contract  does  not  leave  commerce  among  the  States  xmtouched. 
But  even  on  this  supposition  it  is  manifest  that  interference  with  such  commerce  Ib 
insignificant  and  incidental,  and  not  the  dominant  purpose  of  the  contract,  if  it 
actimlly  was  thought  of  at  all.  The  route  mentioned  is  oetween  Ohio  ports.  The  con- 
tract, in  what  it  especially  contemplates,  is  a  domestic  contract,  and,  so  far  as  it  is  so, 
is  shown  to  be  viJid  imder  the  local  law  by  the  decision  of  the  Ohio  court.  The  chief 
and  visible  object  of  its  provisions  has  nothing  to  do  with  commerce  among  the 
States.  That  which  suspends  payment  of  installments  in  case  of  very  serious  opposi- 
tion is  security  against  a  losing  baigain,  not  a  combination  to  gain  a  monopoly.  The 
withdrawal  of  the  vendors  from  opposition  for  five  years  is  the  ordinary  incident  of  the 
sale  of  a  business  and  good  will. 

It  is  aiffued,  to  be  sure,  that  the  last-mentioned  covenant  is  independent  and  not 
connectea  with  the  sale  of  the  vessels.  The  contrarv  is  manifest  as  a  matter  of  good 
sense,  and  is  proved  even  technically  by  the  words  '^it  is  also  agreed  as  a  part  of  the 
consideration  of  this  afireement.'*  By  these  words  the  covenant  not  to  do  businesB 
between  Cincinnati  and  Portsmouth  for  five  years  is  imported  into  the  sale  of  the  ships 
and  made  one  of  the  conventional  inducements  of  the  purchase.  The  price  is  paid 
not  for  the  vessels  alone,  but  for  the  vessels  with  the  covenant.  So,  still  more  clearly, 
the  parallel  installments  for  five  years  are  paid  for  the  covenant,  at  least  in  part.  It  is 
said  that  there  is  no  sale  of  good  will.  But  the  covenant  makes  the  sale.  Presumably 
idl  that  there  was  to  sell,  oeside  certain  instruments  of  competition,  was  the  com- 
petition itself,  and  the  purchasers  did  not  want  the  vendors'  names. 

This  being  our  view  of  the  covenant  in  question,  whatever  differences  of  opinion 
there  may  have  been  with  regard  to  the  scope  of  the  act  of  July  2, 1890,  there  has  been 
no  intimation  from  anyone,  we  believe,  that  such  a  contract,  made  as  part  of  the  sale  of 
a  business  and  not  as  a  device  to  control  commerce,  would  fall  within  the  act.  On  the 
contrary,  it  has  been  su^ested  repeatedlv  that  such  a  contract  is  not  within  the  letter 
or  spirit  of  the  statute.  United  States  v.  Trans-Missouri  Freight  Association  (166  U.  S., 
290,  329),  United  States  v.  Joint  Traffic  Association  (171  U.  S.,  605,  568),  and  it  was 
so  aecided  in  the  case  of  a  patent.  (Bement  v.  National  Harrow  Co.,  186  if.  S.,  70, 92.) 
It  would  accomplish  no  public  purpose,  but  simply  would  provide  a  loophole  of  escape 
to  persons  inclined  to  elude  penormance  of  their  undertakings,  if  the  sale  of  a  businesB 
ana  temporary  withdrawal  of  the  seller  necessary  in  order  to  give  the  sale  effect  were 
to  be  declared  illegal  in  everv  case  where  a  nice  scrutiny  could  discover  that  the 
covenant  possibly  might  reacn  beyond  the  State  line.  We  are  of  opinion  that  the 
acreement  before  us  is  not  made  illegal  by  either  of  the  provisions  thus  far  discussed. 

Mr.  LiTTLBFiELD.  That  is  precisely  in  line  with  the  common-law 
distinction,  as  I  catch  it. 

Mr.  Davenport.  Yes.  And  when  you  go  back  to  the  majority 
opinion  at  that  point  (166  U.  S.,  329) ,  you  will  see  that  they  sa^r  that 
such  contracts  were  not,  in  the  true  sense  of  the  word,  in  restraint  of 
trade,  and  therefore  that  the  use  that  was  attempted  to  be  made 
of  them  by  the  dissenting  judges  was  an  unfair  use,  and  that  it  was 
not  adapted  to  the  point  to  be  determined. 

Mr.  BijUB.  Very  much  to  the  same  effect  is  the  case  of  the  Diamond 
Match  Co.  V.  Rober,  106  N.  Y.,  where  it  was  held  that  the  limitation 
that  they  would  not  do  business  practically  throughout  the  United 
States  was  not  a  contract  in  restraint  of  trade  when  connected  with 
the  good  will  of  the  business.  Our  court  of  appeals  went  very  far 
in  that  direction. 

As  I  must  leave  now,  Mr.  Chairman,  may  I  say  that  I  appreciate 
very  much  the  courtesy  of  Judge  Davenport  in  giving  way  that  I 
might  be  heard. 

Mr.  Davenport.  So,  before  these  gentlemen  proceed  to  take  the 
underpinning  out  from  under  the  Sherman  antitrust  act  and 
destroy  its  provisions  by  this  reckless  innovation,  they  ought  to  com- 
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ply  at  least  with  the  suggestions  of  Mr.  Bijur  and  Judge  Cowan, 
that  they  come  up  before  the  lawmaking  body  and  designate  what 
evils  they  are  suffering  from.  In  ninety-nine  cases  out  of  a  hundred 
it  will  l>e  found  that  they  are  as  free  from  the  inhibitions  of  the 
Sherman  antitrust  act  as  they  are  from  the  laws  of  Canada.  They 
are  not  within  the  scope  or  purview  of  it.     Their  fears  are  fanciful. 

Mr.  LiTTLEFiELD.  Is  uot  the  Knight  case,  where  they  controlled 
90  per  cent  of  the  product  and  still  were  not  engaged  in  interstate 
commerce,  very  suggestive? 

Mr.  Davenport.  Yes.  It  is  a  very  difhcult  thing  to  find  an 
agreement,  a  contract,  a  combination,  or  a  conspiracy  in  restraint  of 
interstate  trade  when  you  come  to  point  your  gun  at  it  with  the 
object  of  killing  it. 

Mr.  LrrTLEPiELD.  And  to  prepare  the  legal  evidence. 

Mr.  Davenport.  And  prepare  the  complaint. 

Mr.  LrrTLEFiELD.  Yes. 

Mr.  Davenport.  Of  course,  in  drawing  the  complaint  in  the 
Hatter's  case,  we  had  all  the  facts  there  to  bring  it  within  the  law, 
but  local  boycotts,  boycotts  within  a  State,  even,  you  could  not  bring 
in.  It  was  only  because  the  gentlemen  had  conspired  against  interstate 
trade,  by  their  own  admissions.  The  allegations  in  the  indictment 
were  based  on  boasts  made  of  what  they  had  accomplished,  they 
furnishing  the  proof  against  themselves. 

Mr.  LrrTLEFiELD.  That  is  what  tied  them  to  the  interstate  commerce 
proposition. 

Mr.  Davenport.  Yes;  certainly;  and  the  gentlemen  on  the  other 
side  made  a  very  elaborate  attempt  to  show  that  really  there  was  not 
any  interstate  combination  about  it,  although  by  the  allegations  in 
the  complaint  they  had  by  their  demurrer  admitted  that  there  was. 

Mr.  LrrTLEFiELD.  They  did  that  so  effectively  that  the  court  below 
held  against  you. 

Mr.  Davenport.  The  court  below,  the  lowest  court,  said  ^'I  do  not 
know  whether  this  Sherman  law  applies  or  not,  but  if  we  go  ahead  and 
try  these  allegations  and  ultimately  it  is  found  that  it  does  not  apply, 
we  will  have  all  this  expense  and  trouble  of  a  trial  for  nothing,  and 
therefore  we  wiU  cut  the  Gordian  knot  by  sustaining  the  demurrer," 
much  to  the  disgust,  I  thought,  of  the  learned  gentleman  who  had  put 
in  the  demurrer;  but  when  the  court  sustained  that  demurrer  I  knew 
we  had  them,  because  it  enabled  us  to  go  to  the  circuit  court  of  appeals 
on  the  proposition,  and  if  they  decided  against  us  there,  we  could  go 
up  by  writ  of  error,  or  the  court  could  certify  the  matter  up,  which 
ultimately  they  decided  to  do,  so  that  the  matter  would  be  set  at 
rest. 

ifr.  LrrTLEFiELD.  Then  the  ruUng  of  the  court  below  was  really 
pro  forma? 

Mr.  Davenport.  Yes;  as  an  examination  of  the  record  of  the  case 
that  was  handed  up  to  the  Supreme  Court  will  show.  That  court 
reached  down  and  brought  the  whole  case  up  and  that  record  shows 
that  that  was  the  view  the  lower  court  took  of  the  matter,  that  the 
public  interest  and  the  interests  of  all  parties  and  all  hands  would  be 
served  by  getting  information  on  the  law  of  the  case  before  we  went  to 
a  trial  on  the  facts.  So  I  must  confess  that  sitting  here  and  listening 
to  the  instances  that  have  been  extracted  from  witnesses  by  the  per- 
tinacity of  the  questioning  of  the  chairman,  I  think  they  have  failed 
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to  disclose  anj^thing  which  could  be  discerned  which  could  be  found 
to  bring  a  person  within  the  Sherman  antitrust  act,  except  these 
agreements  to  control  prices  and  stifle  competition  entered  into  by 
the  parties  which  were  unlawful,  or  which  were  void  at  common  law. 
.  We  should  keep  clearly  in  our  minds  tlie  distinction  between  the  in- 
validity of  contracts  made  in  restraint  of  trade  at  common  law, 
which  were  simply  void,  and  illegal,  unlawful  contracts  or  combina- 
tions, which  are  quite  another  thing,  as  Mr.  Justice  Holmes  points  out 
in  his  dissenting  opinion  in  the  Northern  Securities  case. 

Mr.  Stebbins.  That  last  decision  which  you  speak  of  sums  up  the 
whole  matter,  does  it  not;  and  can  you  not  formulate  a  standard  for 
Mr.  Towne  that  he  can  apply  in  all  cases,  to  determine  whether  any 
of  these  agreements  he  has  in  mind  are  unlawful pr  not?  Is  not  the 
whole  matter  summed  ifp  there? 

Mr.  Davenport.  By  exception. 

Mr.  Stebbins.  No,  by  the  statement  that  they  make,  that  the  main 
purpose  of  the  contract  or  agreement  must  be  to  restrain  interstate 
trade. 

Mr.  Davenport.  That  is  the  law  already,  the  Supreme  Court  says. 
What  is  the  use  of  this  committee  going  to  work  and  recommending 
to  the  House  a  bill  to  accomplish  a  thing  which  is  already  exempted 
by  the  nature  of  the  act?  I  am  quite  sure  that  the  chairman  of  this 
committee  and  his  associates  would  advise  Mr.  Towne  and  Ids  friends 
to  go  and  pay  a  few  dollars  and  hire  a  lawyer  to  look  at  these  decisions 
and  just  see  whether  or  not  the  things  that  they  want  are  forbidden 
by  the  act.  The  things  that  they  want  that  they  ought  not  to  have 
perhaps  ought  to  stay  under  the  law  without  any  change. 

Mr.  Stebbins.  I  called  attention  the  other  day  to  Mr.  Justice 
Brewer's  decision  in  the  Northern  Securities  case. 

Mr.  Davenport.  I  have  just  read  it. 

Mr.  Stebbins.  He  referred  to  the  matter  of  reasonableness.  As  a 
matter  of  fact,  *  *  reasonable  *'  is  an  adjective.  The  real  test  is  whether 
the  contract  or  combination  has  for  its  purpose  a  restraint  of  inter- 
state commerce.  If  it  does,  tlven  they  say  it  is  unreasonable.  As  to 
the  reasonableness  or  unreasonableness,  they  do  not  care  at  all. 

Mr.  Davenport.  No  ;  they  say  if  it  is  in  restraint  of  trade.  The 
inquiry  is,  is  it  in  restraint  of  trade?  Everything  that  looks  like 
restraint  of  trade  they  say  is  not  restraint  of  trade;  but  the  point  I 
make  is  that  you  would  not  accomplish  anything  by  changing  the 
existing  law  so  far  as  it  relates  to  these  things  that  they  are  disturbed 
about.  What  I  say  is  that  a  very  little  effort  on  the  part  of  their 
legal  advisers,  an  examination  of  these  decisions,  would  dispel  their 
fears  as  to  the  things  which  the  court  says  are  forbidden,  and  which  it 
would  probably  be  unwise  to  permit  them  to  do,  all  things  considered. 
On  that  point  we  all  know  that  you  can  not  enact  a  single  statute  that 
will  not  affect  some  case  in  which  it  would  be  harmless  and  perhaps 
beneficial,  if  it  was  not  included  within  the  law.  Take,  for  instance, 
the  statute  of  frauds,  which  requires  certain  agreements  to  be  in 
writing.  Evervbody  knows  that  in  particular  instances  that  works  a 
hardship.  Take  the  statute  of  wills.  In  some  instances,  no  doubt, 
injustice  has  been  done. 

Mr.  Lfttlefield.  And  the  intention  of  the  testator  has  been  abso- 
lutely defeated. 
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Mr.  Davenport.  Yes.  Yet  the  great  public  benefits  from  the 
existence  of  those  statutes  are  sufficient  to  warrant  their  retention 
on  the  statute  books  unchanged,  and  it  is  all  summed  up  in  this  case. 

Mr.  LrTTLEFiELD.  The  same  thing  applies  to  the  doctrine  of  state 
decisis. 

Mr.  Stebbins.  The  point  I  wanted  to  make  there  is  this,  that  the 
question  of  reasonableness  or  unreasonableness  is  not  the  criterion. 

Mr.  Davenport.  Under  the  Sherman  antitrust  act? 

Mr.  Stebbins.  Of  the  legahty  or  illegality. 

Mr.  Davenport.  Did  I  not  make  that  out? 

Mr.  Stebbins.  Yes;  I  think  you  did. 

Mr.  Davenport.  And  somewhere,  I  think  it  is  in  the  majority  opin- 
ion in  the  Trans-Missouri  case,  they  say  that  the  emphasis  is  to  be 
laid  on  whether  it  is  restraint  of  trade;  and  when  you  say  '^ restraint 
of  trade,''  in  the  first  place,  it  is  direct,  and  in  the  next  place,  things 
such  as  we  have  descrioed,  like  sales  of  a  business  with  an  agreement 
not  to  enter  into  it  within  a  certain  space  or  within  a  certain  time, 
are  not  in  restraint  of  trade.     I  think  you  will  find  that. 

Mr.  Stebbins.  I  do  not  think  you  understand  me.  What  I  meant 
to  say  was  this,  that  when  a  case  arises  the  court  inquires,  '^  Is  it  the 
purpose  and  intent  of  this  contract  or  agreement  that  it  shall  restrain 
trade?"  If  they  find  that  it  is  the  main  purpose,  then  they  say  it  is 
unreasonable.  If  it  is  only  incidental  to  something  else,  as  in  that 
case  which  you  read,  that  is,  the  selling  out  of  a  business  and  agreeing 
to  keep  out  of  it  for  a  certain  number  of  years  or  something  of  that 
kind,  they  say  the  main  purpose  of  that  contract  is  not  to  restrain 
trade.  Then  they  say  that  it  is  a  reasonable  contract,  and  it  seems 
to  me  that  that  distinction  runs  through  all  the  decisions  without  an 
exception,  and  that  is  what  the  Supreme  Court  has  followed  in  all  of 
its  aecisions.  What  I  wanted  to  say  was  that  in  that  Northern 
Securities  case,  when  Justice  Brewer  applied  the  test  of  reasonable- 
ness or  unreasonableness,  it  was  not  the  thing  he  had  in  his  mind  at 
all,  but  it  was  an  adjective  which  he  applied  to  a  certain  state  of 
facts.  The  state  of  facts  was  that  there  was  a  contract  in  restraint 
of  trade. 

Mr.  Davenport.  Yes;  I  think  perhaps  in  that  opinion  somewhere 
the  court  says  the  question  is  whether  it  restrained  trade;  not  actu- 
ally, but  whether  it  does  it  within  the  legal  definition  of  restraint  of 
trade. 

Mr.  Littlefield.  As  to  the  question  of  reasonableness  or  unrea- 
sonableness upon  restraints  of  trade  at  common  law,  the  decisions  of 
the  courts  have  almost  universally  been  predicated  upon  a  state  of 
facts  which  involved  the  question  as  to  whether  or  not  a  party  con- 
tracting himself  out  of  trade  contracted  himself  out  of  all  places  and 
during  all  time,  and  contracts  of  that  sort  have  always  been  held 
unreasonable  as  being  in  restraint  of  trade.  Contracts  that  are 
unUmited  as  to  space  and  Umited  as  to  time  have  fre^uentlv  been 
held  reasonable,  and  those  unlimited  as  to  time  and  hmited  as  to 
space  have  also  been  held  reasonable.  Those  are  the  conditions 
under  which  the  courts  at  common  law  have  used  the  terms  ''reason- 
able" and  "unreasonable."  They  have  not  predicated  their  deci- 
sions upon  any  other  class  of  cases. 
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Mr.  Stebbins.  I  think  they  have.  What  I  had  in  mind  was 
whether  the  purpose  or  intent  is  to  restrain  trad^  or  whether  it  is 
incidental  to  some  other  legitimate  purpose. 

Mr.  Lottlefield.  I  have  a  list  of  75  or  100  cases  which  will  sustain 
this. 

Mr.  Davenport.  Does  it  not  follow  necessarily  that  that  is  what 
is  meant  by  the  act,  and  the  insertion  of  the  word  '^reasonable"  or 
^'unreasonable"  is  of  no  benefit  whatever? 

Mr.  Stebbins.  None  whatever,  because  it  is  an  adjective  that  is 
applied  to  a  state  of  facts  and  it  is  not  applied  as  a  test. 

Mr.  LiTTLEFiEU).  Then  what  becomes  of  your  proposition  that 
the  effect  of  the  word  ''unreasonable"  destroys  the  act,  on  the  ground 
of  the  imcertainty  of  the  whole  proposition. 

Mr.  Davenport.  Because  when  you  put  that  term  in  there,  and 
sav  that  it  shall  be  in  unreasonable  restraint  of  trade,  you  find  your- 
self on  a  sea  without  chart  or  compass. 

Mr.  Stebbins.  All  up  in  the  air. 

Mr.  Davenport.  All  up  in  the  air,  as  the  gentleman  says. 

Mr.  Littlefield.  It  does  have  the  effect  in  that  case? 

Mr.  Davenport.  It  destroys  the  act. 

Mr.  Littlefield.  Yes;  but  that  is  pretty  hard  to  reconcile  with 
the  proposition  which  was  just  statea,  that  it  does  not  have  any 
effect. 

Mr.  Davenport.  If  I  so  stated  it,  I  did  not  mean  it  in  that  sense, 
of  course. 

Mr.  Littlefield.  That  is  what  I  was  anxious  to  ascertain. 

Mr.  Davenport.  This  discussion  has  led  to  the  expression  of  some 
views  here  about  competition,  and  has  raised  the  question  whether 
or  not  some  restriction  of  competition  would  not  be  good  policy. 
Mr.  Low  apparently  considers  that  we  have  outgrown  the  necessity 
for  preserving  the  law  as  it  exists,  to  prevent  restraint,  by  combina- 
tion, on  free  competition.  I  thought  1  would  direct  the  attention  of 
the  committee  to  the  operation  of  competition.  Anything  that  has 
been  mentioned  here  as  to  its  advantages  and  disadvantages  has  been 
but  a  partial  view  of  the  function  of  competition  in  the  industrial 
world.  Competition  not  only  acts  as  the  great  stimulant,  but  it  is 
the  sovereign  regulator  of  the  industrial  world,  and  it  does  something 
that  can  not  be  done  by  man.  As  the  writers  who  have  considered 
the  matter  say,  it  is  a  part  of  the  providential  order  of  things.  I  have 
here  a  short  article  by  Charles  Coquelin,  an  eminent  French  publicist, 
now  become  quite  rare,  which  I  would  like  inserted  in  the  record. 

Mr.  Littlefield.  The  article  has  become  rare,  or  the  publicist 
rare? 

Mr.  Davenport.  Both. 

Mr.  Stebbins.  That  can  be  found  complete  in  the  Encyclopedia  of 
Lalor. 

Mr.  Davenport.  That  is  where  I  took  it  from.  It  is  like  askinjg 
a  man  to  hunt  for  a  needle  in  a  haystack  to  get  it,  and  I  think  if  it  is 
put  in  the  record,  and  Mr.  Towne  and  all  these  other  gentlemen  will 
read  it,  they  will  recognize  that  competition  is  an  indispensable  thing 
to  preserve,  and  that  the  thing  which  Mr.  Gary  is  doing  here  under 
the  idea  that  he  is  a  great  pubuc  benefactor 

Mr.  Littlefield.  In  that  benignant  way. 
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Mr.  Davenport.  Yes;  in  his  benignant  way,  is  really  a  deadly 
attack  upon  the  interests  of  everybody.  It  might,  perhaps,  be  con* 
cretely  illustrated  by  his  announcement  that  the  gentlemen  who 
wanted  lower  prices  must  be  content,  because  while  it  might  be  for 
their  advantage,  yet  it  was  for  the  greater  advantage  -to  keep  the 
thing  as  he  dictates  it,  and,  as  Mr.  Stebbins  has  said,  I  think  it  would 
be  veiy  useful  to  the  statesmen  who  have  to  pass  upon  this  matter  if 
this  article  was  incorporated  in  the  record.  It  is  quite  short.  I 
think,  without  further  attempt  to  take  excerpts  from  it,  I  would  ask 
that  it  be  incorporat.ed  in  the  record  of  the  hearings. 

Mr.  LriTLEFiELD.  From  what  do  you  get  it? 

Mr.  Davenport.  I  have  taken  it  from  the  *' Encyclopedia  of  Polit- 
ical Information,"  by  Lalor. 

Mr.  Stebbins.  I  may  remark  that  there  is  another  article  there  that 
is  equaUy  valuable,  on  ''association"  and  '' associations."  The  last 
part  of  it  treats  of  the  same  subject,  the  benefits  of  competition. 

Mr.  Ltttlefield.  I  am  verp-  glad  to  have  in  the  record  anything 
that  is  reasonably  material.     I  do  not  want  to  lumber  it  up  too  much. 

Mr.  Davenport.  This  is  entirely  applicable,  and  pointed,  and  con- 
vincing, and  a  person  who  thinks  ne  nas  mastered  tne  subject  of  the 
effects  of  competition  when  he  has  said  that  it  is  to  be  determijied 
only  by  its  effects  upon  the  price  in  the  particular  instance,  has  but  a 
very  partial  view  or  the  function  which  competition  has  in  the  indus- 
trial world.  Of  course  some  things  are  very  apparent.  For  instance, 
if  a  lot  of  people  are  competing  and  they  have  all  combined  together, 
their  inducement  to  improve  their  works  and  products,  etc.,  is  taken 
away,  and  the  inducement  that  they  would  have  to  get  business  by 
cuttmg  down,  lowering  the  prices,  etc..  is  taken  away;  but  that  only 
touches  the  edge  of  the  matter,  and  all  people  who  combine  together 
for  the  purpose  of  restricting  competition  are  very  much  self-deceived 
if  they  think  that  they  are  conferring  a  benefit  upon  the  public. 

(The  document  referred  to  by  Mr.  Davenport  is  appended  to  this 
bearmg.) 

^  Mr.  Davenport.  While  we  are  cleaning  up  the  things  on  the  out- 
side, before  we  tackle  the  particular  provisions  of  this  bill  and  point 
out  their  manifold  monstrous  absurdities,  I  want  to  talk  a  little  while 
upon  a  subject  which  was  suggested  in  a  colloquy  between  the  chair- 
man of  this  committee  and  myself  the  other  day,  as  to  the  effect  upon 
the  rights  of  people  who  are  boycotted,  if  Congress  should  legfdize 
interB^te  boycotts.    As  I  understand  the  suggestion  of  the  chairman 
it  was  that  (x>ngress  mi^ht  legalize  interstate  Mycotts,  assuming  that 
to  be  the  effect  of  this  bdl,  and  that  still  the  party  whose  business  was 
affected  could  bring  a  suit  at  common  law  for  tne  injury  to  his  busi- 
ness, and  recover  damages  for  the  acts  done  which  were  rendered  le^al 
by  act  of  Congress;  that  he  would  still  have  his  common  law  remedy, 
and  that  he  would  not  be  interfered  with  or  be  disturbed  at  all,  but 
he  could  go  into  the  State  court  and  sue  and  recover,  and  that  he  need 
not  pay  any  attention  to  the  fact  that  Congress  had  stepped  in  and 
I^anzed  the  acts.     I  must  say  that  I  dissent  from  that  position,  and 
that  mv  understanding  is  precisely  the  reverse. 

Mr.  LnTLEFiEiJ>.  Tliat  is  not  exactly  the  proposition.    The  prop- 
osition is,  if  Congress  failed  to  prohibit  an  interstate  boycott. 

Mr.  Daveitpobt.  That  is  another  proposition  entirely. 
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Mr.  LiTTLEFiELD.  That  is  the  proposition  that  the  chairman  had 
in  his  mind. 

Mr.  Davenport.  If  the  chairman  had  that  proposition  in  his 
mind,  that  is  one  that  I  would  not  dispute. 

Mr.  LiTTLEFiELD.  The  only  proposition  pending  here  is  to  exempt. 
Of  course  it  is  an  inaccurate  use  of  language  to  say  that  we  might 
authorize  or  legalize,  but,  popularly  speaking,  where  you  do  not  pro- 
hibit on  the  one  hand  you  are  assumed  to  have  authorized  on  the 
other. 

Mr.  Davenport.  That  onlv  puts  the  discussion  one  step  farther 
back,  because  it  is  manifest  that  Congress,  having  regulated  the  sub- 

{'ect,  and  having  declared  that  cert  am  things  should  not  be  illegal, 
Las  covered  the  ground. 

Mr.  LiTTLEFiELD.  The  first  question  is,  how  does  the  action  of 
Congress  under  the  commerce  clause  either  add  to  or  subtract  from 
the  rights  of  action  of  the  individual? 

Mr.  Davenport.  The  power  to  regulate  commerce  is  plenary  and 
exclusive  in  Congress,  and  the  regulation  of  commerce  consists  in 
declaring,  not  only  that  certain  things  may  be  done,  but  that  certain 
other  things  may  be  left  undone.  The  whole  is  one  system.  I  am 
assuming  that  the  true  construction  that  the  courts  would  put  upon 
this  act,  which  I  think  is  necessarily  true,  would  be  that,  while  all 
combinations  in  restraint  of  trade  were  prohibited  except  these,  it 
would  be  that,  as  to  those  that  were  prohibited,  those  that  were 
excepted  were  permitted. 

Mr.  LiTTLEFiELD.  Is  that  on  the  theory  that  when  Congress  fails 
to  act  it  is  equivalent  to  a  declaration  of  its  approval? 

Mr.  Davenport.  No;  when  they  undertake  to  regulate  a  whole 
subject  and  forbid  part  of  it,  and  exempt  and  except  part,  that  ia 
the  declaration  of  the  will  of  Congress,  that  those  that  are  excepted 
are  permitted.  It  is  a  part  of  the  system  of  regulation.  Of  course 
that  was  the  proposition  in  the  case  of  Gibbons  v,  Ogden,  and  that 
was  Mr.  Webster  s  contention,  that  when  Congress  regulated  a  thing 
and  said  it  should  be  thus  and  so,  it  was  eqiiivalent  to  a  declaration 
that  anything  else  was  not  permitted ;  that  it  covered  the  whole  field 
and  that  it  was  a  part  of  the  system;  and  Chief  Justice  Marshall,  in 
giving  the  opinion  of  the  court,  said  that  the  argument  addressed  in 
support  of  tlie  proposition  by  those  who  advanced  it,  in  their  judg- 
ment had  not  been  answerea;  but  they  passed  on  to  another  ques- 
tion. Justice  Johnson,  who  concurred  in  the  decision,  however, 
advanced  squarely  to  and  took  that  ground,  and  that  position  has 
been  followed  by  the  Supreme  Court  m  repeated  cases,  and  I  have 
them  here.  That  is  the  proposition.  There  is,  of  course,  no  Federal 
common  law. 

Mr.  LiTTLEFiELD.  Is  that  really  an  accurate  statement  of  it? 

Mr.  Davenport.  What? 

Mr.  LiTTLEFiELD.  That  there  is  no  Federal  common  law. 

Mr.  Davenport.  Before  I  completed  the  statement  you  asked 
me  the  question,  "Is  that  an  accurate  statement  of  it?"  There 
is  no  such  thing  as  a  body  of  Federal  common  law  in  the  same  sense 
that  there  is  a  body  of  Federal  statute  law,  but  there  is  a  common 
law  in  each  of  the  States,  and  certain  principles  which  are  thus  com- 
mon and  general  to  them  all  are  apphed  by  the  courts,  the  Federal 
courts,  in  determining  matters  pertaining  to  interstate  commerce. 
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in  the  absence  of  Congressional  regulation.  That  is  the  point  decided 
in  the  case  of  Call  v.  The  Western  Union  Telegraph  Company,  181 
U.  S.  I  do  not  now  recall  the  precise  number  of  tne  report  in  which 
that  case  is  found.  But  there  is  no  Federal  common  law  as  relating 
to  interstate  commerce.  The  distinction  perhaps  may  seem  to  be 
one  without  a  difiFerence,  but  still  it  is  made.  The  courts  have  at* 
tempted  to  adhere  to  their  statement  that  there  is  no  Federal  com* 
mon  law,  and  at  the  same  time  to  take  a  step  by  which  they  apply 
the  common  law  of  the  States,  the  general  prmciples  of  the  conmion 
law,  to  matters  of  interstate  commerce. 

Mr.  LiTrLEFiELD.  There  are  no  Federal  common  law  criminal 
offenses. 

Mr.  Davenport.  No;  that  is  true. 

Mr.  LiTTLEFiELD.  That  distinction  is  very  clear  there. 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  But  I  supposc  that  in  the  administration  of 

t'ustice  in  the  Federal  courts,  either  on  the  criminal  law  or  on  the 
Tederal  side,  the  court  is  governed  in  its  conclusions  and  determina- 
tions by  common-law  principles. 

Mr.  Davenport.  That  is  to  say,  in  the  interpretation  of  the 
crime  described,  they  resort  to  the  common  law  for  the  definition. 

Mr.  Littlefteld.  Yes;  and  also  in  giving  civil  relief  they  resort  to 
the  common  law. 

Mr.  Davenport.  Yes.  *  But  of  course  as  a  substantive  body  of 
law  covering  the  United  States  in  the  same  sense  that  the  statutes 
of  the  Unit^  States  cover  the  United  States,  there  is  no  such  com- 
mon law. 

Mr.  LiTTLEFiELD.  Docs  the  distinction  appear  very  clearly  in  any 
branch  of  the  law  outside  of  the  criminal  branch? 

Mr.  Davenport.  Oh,  yes;  there  are  repeated  decisions.  If  I  had 
not  mislaid  my  collection  of  authorities,  I  would  be  able  to  refer  you 
to  the  cases. 

Mr.  LiTTLEFiELD.  I  do  uot  supposc  you  can  assert  common-law 
rights  on  the  civil  side  of  the  court,  in  a  Federal  court  ? 

Air.  Davenport.  Certainly  you  can;  that  is  to  say,  when  the  court 
has  jurisdiction  of  the  controversy  between  the  parties. 

ifr.  LiTTLEFiELD.  Then  the  common-law  principles  apply? 

Mr.  Davenport.  Certainly.  They  apply  in  all  the  States.  The 
Federal  court,  while  it  is  an  independent  court,  is  yet  a  court  of  that 
State,  in  that  sense.  This  is  the  point.  Take  the  Loewe  case.  Mr. 
Loewe  was  engaged  in  business  in  Danbury,  Conn.  His  whole  busi- 
ness, so  far  as  sales  were  concerned,  was  with  wholesalers  in  other 
States.  The  common  law  and  the  Sherman  antitrust  act  both  for- 
bade and  made  unlawful  the  acts  which  resulted  in  injury  to  him  and 
for  which  he  brought  suit  in  the  Federal  court.  We  also  brought 
suit  in  the  State  court  to  make  sure  that  we  were  not  in  the  wrong 
tribunal  when  we  resorted  to  the  Federal  court. 

Mr.  LiTTLEFiELD.  Supposc  you  just  call  it  a  boycott.  The  boycott 
was  unlawful  at  common  law  and  it  was  also  unlawful  by  virtue  of 
specific  provisions  of  the  Sherman  antitrust  act. 

Mr.  Davenport.  Let  me  define  it. 

Mr.  LiTTLEFiELD.  Very  well. 

Mr.  Davenport.  You  remember  that  Mr.  Webster  in  his  debate 
with  Mr.  Calhoun  said  that  words  were  things,  and  things  of  mighty 
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influence,  not  only  in  anpeals  to  the  passions,  and  so  forth,  but  in 
legal  discussions  also.  INow.  do  not  take  refuge  under  that  vague 
term  ''boycott."  The  act  or  combining  to  prevent  the  customers  of 
Mr.  Loewe  in  other  States  from  buying  of  Mj.  Loewe,  and  to  prevent 
Mr.  Loewe  from  selling  to  those  customers,  was  an  act  which  was 
forbidden  by  the  statutes  of  the  United  States. 

Mr.  LiTTLEPIELD.    Ycs. 

Mr.  Davenpobt.  If  there  had  been  no  such  statutes  of  the  United 
States,  those  very  acts  would  have  been  unlawful  at  common  law.  In 
drawing  the  complaint  and  determining  to  what  tribunal  I  would 
resort,  the  question  arose,  could  I  brin^  that  suit  in  the  State  court 
when  Congress  had  acted  and  forbidden  it,  and  had  provided  a  remedy 
under  the  Sherman  antitrust  act. 

Mr.  LiTTLEFiELD.  That  raised  the  precise  question  as  to  whether 
the  remedy  was  exclusive  of  the  Sherman  antitrust  act. 

Mr.  Davenpobt.  Tes;  and  the  authorities  revealed  the  fact  that  I 
could  go  into  the  State  court  and  recover  civil  damages  for  the  wrong 
sustained  under  the  Federal  law. 

Mr.  Littlefield.  Yes,  You  could  assert  in  the  common  law  State 
court  the  rights  conferred  upon  your  client  by  the  Sherman  antitrust 
act. 

Mr.  Davenpobt.  Yes. 

Mr.  Littlefield.  And  get  a  remedy  under  that  statute  in  your 
State  court. 

Mr.  Davenpobt.  I  could  get  single  damages.  You  know  the  way 
it  would  be  determined  by  our  State  law,  it  being  an  action  at  law 
under  a  general  statute  of  the  United  States.  In  a  common-law 
action,  when  the  jury  renders  its  verdict  for  the  damages,  whatever 
they  are,  the  court,  ot  course,  multiplies  by  three,  and  the  law  of  our 
State  permits  treble  damages;  so  I  could  have  gone  into  the  State 
court  under  the  decisions  of  the  Supreme  Court  of  the  United  States 
and  soi^ht  my  remedy  under  the  seventh  section  of  the  Sherman  act. 
I  also,  i  say,  could  have  gone  into  the  State  court  and  have  enjoined 
them  from  doing  the  things  that  are  forbidden  by  the  Sherman  anti- 
trust act,  because  the  jurisdictions  of  the  two  courts  are  concurrent 
and  are  not  made  exclusive  by  the  act  of  Congress.  When  we  had 
that  situation,  the  road  was  clear. 

Mr.  Littlefield.  Did  you  find  any  authorities  that  prohibited  you 
from  proceeding  on  your  common-law  rights  against  these  defendants 
on  the  same  state  of  facts  1 

Mr.  Davenpobt.  No  authorities  other  than  the  gentlemen  on  the 
other  side  of  the  case,  for  as  soon  as  I  got  these  two  cases,  the  one  into 
the  State  court  and  the  one  into  the  Federal  court,  besides  attempting 
to  get  both  thrown  out  of  court  on  the  ground  that  one  action  abated 
the  other,  they  came  into  the  State  court  and  said  *'The  gentleman 
claims  that  this  thing  is  covered  by  the  Federal  statute,  and  you  can 
not  seek  a  remedy  here  for  these  wrongs  that  are  covered  by  the  Fed- 
eral statute;  that  is  exclusive. 

Mr.  Littlefield.  I  thought  your  action  in  the  State  court  sounded 
on  the  Federal  statute. 

Mr.  Davenpobt.  It  set  up  the  facts  which  brought  it  within  the 
Federal  statute.  Of  course  we  have  in  our  State  a  union  of  equity 
and  law  in  the  same  court,  and  I  asked  for  equitable  relief  as  well  as 
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for  damages;  but  I  didfnot  nerve  myself  up  then  to  the  position  of 
claiming  that  I  could  get  treble  damages;  but  an  investigation  of 
the  matter  afterwards  satisfied  me  I  could  get  treble  damages. 

Mr.  LriTLEFiELD.  Did  your  declaration  on  its  face  disclose  the 
fact  that  you  were  relying  upon  the  provisions  of  the  Sherman  anti- 
trust act  in  a  State  court  ? 

Mr.  Davenport.  It  set  up  the  fact  that  these  acts  were  forbidden 
by  the  Sherman  antitrust  act. 

Mr.  LnTLEFiELD.  And  that  you  relied  upon  that  act?  Did  your 
declaration  disclose  that  you  relied  upon  the  Sherman  antitrust  act 
as  the  basis  of  your  recovery? 

Mr.  Davenport.  Not  particularly,  but  the  facts  were  set  up,  and  it 
was  alleged  that  the  acts  were  unlawful  under  the  Sherman  antitrust 
act.  The  gentlemen  on  the  other  side  came  into  the  court  and  said, 
"The  State  court  has  no  jurisdiction  of  this  matter.''  Thereupon,  or 
course,  I  opposed  that  proposition,  and  the  State  court  said.  Well, 
on  any  theory  of  the  case  1  do  not  see  why,  on  this  state  of  facts,  the 
State  court  has  not  jurisdiction  of  the  matter,"  and  so  the  objection 
was  overruled;  so  those  astute  gentlemen  undertook  to  claim  that 
Congress  having  regulated  this  matter,  and  having  provided  the 
tribunal  in  which  the  suit  could  be  brought,  the  matter  was  outside 
of  the  jurisdiction  of  the  State  court. 

Mr.  Littlefield.  That  is,  it  ousted  the  State  court  of  its  juris- 
diction? 

Mr.  Davenport.  Yes.  They  not  only  pleaded  in  abatement  in 
the  State  court  the  action  in  the  Federal  court,  but  they  went  into 
the  Federal  court  and  pleaded  in  abatement  the  action  m  the  State 
court,  and  Judge  Piatt  said  *'this  matter  is  exclusively  within  the 
jurisdiction  of  the  Federal  court,"  and  therefore  the  State  court 
could  not  take  jurisdiction  of  it.  Well,  that  is  about  the  position  it 
remained  in  until  they  demurred  to  trie  complaint  in  the  Federal 
court,  and  the  avenue  was  opened  to  us  to  get  it  up  to  the  Supreme 
Court  and  get  the  law  declared  as  it  was  declared. 

Now,  suppose  Congress  had  enacted  a  law  that  combinations  in 
restraint  of  trade  of  the  character  described  in  that  complaint  are 
lawful.  Congress  has  the  plenary  and  exclusive  control  over  the 
matter.  I  say  that  the  very  acts  which  were  relied  upon  as  unlawful, 
which  resulted  in  injury  to  us,  would  have  been  lawful,  made  so  by 
the  body  in  whom  the  foil  control  and  power  is  vested  to  say  whether 
they  were  lawful  or  not. 

Mr.  Littlefield.  In  that  case,  then,  you  counted  on  specific  inter- 
state acts? 

Mr.  Davenport.  I  had  to  describe  them.  You  can  not  bring  a 
civil  action  for  a  conspiracy  without  you  set  out  the  acts  and  the  facts. 

Mr.  Littlefield.  But  suppose  you  had  a  conspiracy  in  the  State, 
intra^  as  a  part  of  which  you  nad  your  interstate  commerce  conspiracy? 

Mr.  Davenport.  If  Congress  said  that  everything  that  was  done  by 
those  people  between  his  customers  and  himself  in  mterstate  business 
was  lawful,  he  would  have  been  shut  out  of  that;  and  I  say  inasmuch 
as  he  only  sold  $10,000  worth  of  goods  in  Connecticut  and  $400,000 
worth  in  the  other  States,  that  was  all  shut  out. 

This  was  the  point  that  I  made,  that  the  distinguished  gentlemen, 
whoever  they  are,  who  drew  this  bill,  have,  in  effect,  if  it  should  be 
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adopted  as  proposed,  legalized  those  acts;  and  if  they  did,  I  most 
respectfully  suggest  tnat  what  I  understood  the  chairman  to  bbj,  that 
we  would  still  have  our  remedy  at  common  law  for  the  injuries  we 
have  received  notwithstanding  the  adoption  of  this  law,  I  can  not  con- 
cur in. 

Mr.  LiTTLEFiELD.  That  proceeds  upon  the  assumption  that  the 
exemption  of  these  people  from  the  operation  of  the  law  is  equivalent 
to  a  legal  authorization. 

Mr.  Davenport.  Yes.  Now,  I  fall  right  back  again  there  on  the 
proposition  laid  down  in  Gibbons  t?.  Ogden  and  the  other  cases. 

Mr.  LiTTLEFiELD.  Do  you  understand  that  Gibbons  v,  Ogden  goes 
as  far  as  thai? 

Mr.  Davenport.  Certainly;  that  was  Mr.  Webster's  contention. 

Mr.  LiTTLEFiELD.  It  may  havc  been  Mr.  Webster's  contention. 

Mr.  Davenport.  Not  only  that,  but  the  judges  have  said  so,  and 
they  have  come  up  fair  and  square  to  the  proposition. 

Mr.  LiTTLEFiELD.  Gibbons  v.  Ogden  is  in  4th  Wheaton? 

Mr.  Davenport.  Yes;  and  around  along  about  120  U.  S.  some- 
where is  another  case  right  squarely  in  point,  where  the  cases  are  all 
considered.     It  is  within  the  last  fifty  or  sixty  volumes. 

Mr.  LiTTLEFiELD.  Between  now  and  the  next  hearing  suppose  you 
get  that  case. 

Mr.  Davenport.  Very  well. 

Mr.  Stebbins.  Was  not  that  matter  discussed  in  the  Senate  when 
the  bill  was  up  ? 

Mr.  Davenport.  Yes. 

Mr.  Stebbins.  As  to  the  common-law  right. 

Mr.  Davenport.  Everything  was  discussed  about  it.  That  leads 
me  to  remark  that  even  the  President  of  the  United  States  is  mistaken 
when  he  criticises  the  Sherman  antitrust  act  as  a  crude  performance; 
"the  worst  kind  of  a  law,"  I  think  he  calls  it  in  his  message  to  Con- 
gress. I  think  he  speaks  of  it  as  an  example  of  hasty  legislation,  and 
all  that.  There  is  not  a  piece  of  legislation  on  the  statute  books  of 
this  or  any  other  country  that  was  more  carefully  prepared,  or  the 
scheme  of  which  reveals  a  better  comprehension  of  all  tne  difficulties 
in  the  way ;  thoughtfully,  learnedly  adopted  and  considered ;  and  the 
result  is  tne  product  of  the  very  highest  le^lative  intelligence.  There 
has  not  anything  new  been  pointed  out  or  brought  to  light  here. 
These  various  objections  maae  by  Mr.  Towne  and  others  were  all 
urged  by  Senator  rlatt  of  my  State  against  the  Sherman  law  when  it 
was  pending.  *' You  will  hurt  more  people  than  you  will  do  good  to 
by,  passing  such  a  law  as  this,"  he  said;  and  I  believe  that  Mr.  Piatt 
was  the  only  Senator  who  finally  voted  against  it. 

Mr.  LiTTLEFiELD.  Yes.  But  while  you  are  on  that  part  of  it,  give 
me  your  idea  of  the  legal  distinction  between  a  contract  in  restraint  of 
trade  and  a  conspiracy  in  restraint  of  trade;  then,  when  you  get 
through  with  that,  give  me  the  distinction  between  a  combination  in 
restraint  of  trade  and  a  conspiracy  in  restraint  of  trade. 

Mr.  Davenport.  When  we  were  arguing  that  before  the  Supreme 
Court  oi  the  United  States,  I  adverted  to  that  distinction.  Mr. 
Justice  Holmes,  in  his  dissenting  opinion  in  the  Northern  Securities 
case,  had  this  to  say. 

Mr.  LrrTLEFiELD.  Among  other  fine  distinctions  he  discovered  is 
the  one  you  are  going  to  refer  to. 
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Mr.  Davenport.     He  said  :^ 

The  first  section  makes  "Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  commerce  among  the  several  States,  or  with 
foreign  nations'*  a  misdemeanor,  puni^able  by  fine,  impriaonment  or  both.  Much 
trftuble  is  made  by  substituting  omer  phrases  assumed  to  be  equivalent,  which  then 
are  reasoned  from  as  if  they  were  in  the  act.  The  court-  below  argued  as  if  maintain- 
ing comi>etition  were  the  expressed  object  of  the  act.  The  act  says  nothing  about 
competition.  I  stick  to  the  exact  words  used.  The  words  hit  two  classes  of  cases, 
and  only  two — contracts  in  restraint  of  trade  and  combinations  or  conspiracies  in 
restraint  of  trade,  and  we  have  to  consider  what  these  respectively  are.  Contracts  in 
restraint  of  trade  are  dealt  with  and  defined  by  the  common  law.  They  are  contracts 
with  a  stran^r  to  the  contractor's  business  (although  in  some  cases  carrying  on  a  simi- 
lar one),  which,  wholly  or  partially,  restrict  the  freedom  of  the  contractor  in  carrying 
on  that  buainesB  as  otherwise  he  would.  The  objection  of  the  common  law  to  them 
was  primarily  on  the  contractor's  own  account.  The  notion  of  monopoly  did  not 
come  in  unless  the  contract  covered  the  whole  of  England.  (Mitchel  v.  Reynolds, 
1  P.  Wms. .  181.)  Of  course,  this  objection  did  not  apply  to  partnerships  or  other  forms, 
if  there  were  any,  of  substituting  a  community  of  interest  where  there  had  been  com- 
petition. 

The  suggestion  has  been  made  here  that  every  partnership  is  in 
restraint  of  trade.     The  court  continues: 

Contracts  in  restraint  of  trade,  I  repeat,  were  contracts  with  strangers  to  the  con- 
tractor's business,  and  the  trade  restrained  was  the  contractor's  own. 

Combinations  or  conspiracies  in  restraint  of  trade,  on  the  other  hand,  were  combi- 
nations to  keep  strangers  to  the  agreement  out  of  the  business.  The  objection  to  them 
was  not  an  objection  to  their  effect  upon  the  parties  making  the  contract,  the  mem- 
bers of  the  combinations  or  firm,  but  an  objection  to  their  intended  effect  upon  stran- 
gers to  the  firm  and  their  supposed  consequent  effect  upon  the  public  at  large.  In 
other  words,  they  were  regarded  as  contrary  to  public  policy  because  they  monopo- 
lized .  or  attempted  to  monopolize,  some  portion  of  the  trade  or  commerce  of  the  reaun. 
(See  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.,  1.) 

Mr.  LrrxLEFiELD.  Perhaps  I  have  not  got  it  in  my  mind  clearly, 
but  where  does  he  raise  the  distinction  between  a  combination  and 
a  conspiracy? 

Mr.  Davenport.  I  do  not  think  he  does.  Every  conspiracy 
embraces  a  combination.  I  think  one  includes  the  other;  that  is,  a 
conspiracy  includes  a  combination. 

Mr.  LiTTLEFiELD.  Well,  I  agree  with  you  more  or  less  as  to  the 
accuracy  with  which  the  act  is  drawn.  It  is  subject  to  criticism  as 
having  more  or  less  tautology  in  its  language. 

Mr.  Davenport.  WTien  you  say  that  a  conspiracy  involves  a  com- 
bination, that  is,  that  there  is  a  combination  involved  in  a  conspiracy, 
nevertheless  there  might  be  combinations  that  were  not  conspiracies. 

Mr.  LnTLEFiELD.  A  conspiracy  is  notlung  more  than  an  agreement 
or  combination  between  two  or  more  persons  to  do  an  unlawful  thing. 

Mr.  Davenport.  Or  to  do  a  lawful  thing  by  unlawful  means;  but 
combinations  can  be  made  that  are  not  such  agreements. 

Mr.  LrrTLEFiELD.  Can  vou  think  of  a  combination  that  is  not  an 
agreement  between  two  or  more  people? 

Mr.  Davenport.  Certainly  not. 

Mr.  LiTTLEFiELD.  A  Combination  in  restraint  of  trade  is  a  combi- 
nation between  two  or  more  people  to  do  an  unlawful  thing,  because 
the  law  makes  it  so. 

Mr.  Davenport.  Because  the  law  makes  it  so. 

Mr.  LrrTLEFiELD.  Yes,  of  course. 

Mr.  Davenport.  Tlie  case  of  Steamship  Co.  v.  McGregor  is  one  of 
tlie  cases  they  wer0  ai  ring  at  in  the  Sherman  Act. 

Mr.  LiTTLEFiELD.  T]  ev  refused  to  employ  common  agents? 
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Mr.  Davenport.  Yes;  and  they  resorted  to  brutal  methods  of 
competition.  It  went  all  the  way  up  to  the  House  of  Lords,  and 
every  jud^e  that  passed  upon  it  concurred  in  the  same  opinion,  that 
the  combmation  was  not  illegal  at  common  law,  except  the  master 
of  the  rolls,  who  took  a  different  view  of  it.  I  think  that  was  Lord 
Esher,  althougl\  I  do  not  recoUect  certainly.  The  court  said,  "These 
people  have  combined  to  crush  this  rival  by  driving  him  out  of  busi- 
ness through  competition  with  a  view  to  getting  the  business  and 
monopolizing  it.  He  has  brought  suit  here  against  them  for  a  con- 
spiracy. There  is  a  combination,  and  there  is  a  combination,  to 
monopolize  the  business  and  to  use  means  cruel,  morally  wrong,  per- 
haps, out  still  it  is  all  within  the  exercise  of  their  rights.' '  And  the 
court  said  that  such  a  combination  as  that  was  not  a  conspiracy  under 
the  law  of  England,  and  that  it  was  not  forbidden  in  the  sense  of 
being  illegal,  although,  perhaps,  if  one  of  the  parties  fell  out  with  his 
fellow-mdefactors — as  it  is  fastiionable  to  caU  them  now  days — the 
courts  would  not  enforce  such  a  combination  as  that,  one  against 
another,  but  that  there  was  nothing  illegal  in  that. 

Mr.  LrrTLBFiELD.  Did  they  not  hold  in  that  case  that  the  purpose 
sought  to  be.  obtained  was  a  legal  purpose? 

Mr.  Davenport.  They  did. 

Mr.  LrrTLEFiEiD.  Was  not  that  the  touchstone  as  to  the  question 
of  consoiracy? 

Mr.  Davenport.  Not  only  that,  but  the  means  were  not  illegal. 

Mr.  LrrrLEFiELD.  And  they  held  that  the  purpose  was  legall 

Mr.  Davenport.  It  was  a  combination  in  restraint  of  trade. 

Mr.  LrrrLEFiELD.  The  court  did  not  quite  use  that  language. 

Mr.  Davenport.  Oh,  they  did. 

1^.  Ltttlefield.  Did  they? 

Mr.  Davenport.  Repeatedly,  all  the  way  through,  in  15  Queen's 
Bench  Division  and  m  23d,  and  in  the  appeals  cases  for  1892,  and 
that  is  the  precise  point  in  it,  that  here  is  a  combination  to  monopo- 
lize trade^  to  crush  a  rival,  not  by  fraud,  they  say,  or  by  violence,  or 
by  anythmg  like  that,  but  by  the  use  of  competition,  and  it  was  for 
the  purpose  of  getting  a  monopoly.  That  combination  was  lawful  at 
common  law,  if  we  can  take  the  definition  of  the  highest  court  in 
Great  Britain,  and  it  was  that  kind  of  a  thing  that  the  Congress  of 
the  United  States  aimed  to  prohibit  in  certain  of  the  provisions  of  this 
law  in  the  second  section,  oecause  they  not  only  say  that  combina- 
tions for  that  purpose,  but  that  individual  persons  could  do  the  same 
thing. 

Mj.  Littlefield.  -You  mean  they  could  not  do  the  same  thing? 

Mr.  Davenport.  Could  do  it. 

Mr.  Littlefield.  They  prohibited  them  from  it? 

Mr.  Davenport.  Yes;  that  was  the  idea;  they  wanted  to  prohibit 
them. 

Mr.  Littlefield.  Do  you  not  think  that  Mogul  case  traveled  on 
pretty  thin  ice  ? 

Mr.  Davenport.  The  court  decided  that  wav. 

Mr.  Littlefield.  Do  you  not  think  it  traveled  on  prettv  thin  ice? 

Mr.  Davenport.  Well,  you  think  that  the  courts  ofEngland  ought 
to  have  declared  it  illegal  ? 

Air.  Littlefield.  I  am  not  asking  that  question.  I  am  asking 
whether  there  is  any  other  case  so  extreme  as  the  Mogul  case  to  be 
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found  in  the  reports;  where  they  sustained  conduct  such  as  was  dis* 
closed  in  the  Mogul  case? 

Mr.  Dayenpobt.  I  am  not  prepared  to  say  as  to  that. 

Mr.  LrTTLEFiELD.  If  there  is  any  such,  I  nave  not  seen  it. 

Mr.  Dayenpobt.  But  the  principles  there  are  thei  fundamental 
principles  of  the  law  of  England. 

Mr.  LrmLEFiELD.  The  prmciples  are  all  right,  as  far  as  the  operation 
of  the  principles  is  concerned,  but  the  great  question  is  whetner  they 
distorted  the  case  or  whether  they  wrenched  the  principles  when 
they  applied  them  to  the  facts.  The  principles  are  aU  rignt.  I  am 
askm^  you  if  you  do  not  think  it  is  a  very  extreme  application  of  the 
doctrme. 

Mr.  Dayenpobt.  I  can  not  say  from  my  imperfect  acquaintance 
with  the  decisions  that  it  is,  at  common  law.  But  in  the  modem 
development  of  business  it  is  such  as  justified  Congress  in  enacting 
this  second  clause  in  the  Sherman  antitrust  act.  In  the  Northern 
Securities  case  they  looked  right  through  the  form  of  the  language 
and  said  that  the  incorporation  of  the  Northern  Securities  Company 
was  only  a  combination  of  the  stockholders  of  the  several  roads. 

Mr.  &rEBBiNS.  Carson  on  Conspiracy  extends  the  definition  still 
further.  He  adds  to  the  common  definition  by  saying  that  the  means 
and  the  end  may  both  be  legal,  but  it  would  be  a  conspiracy  if  it  was 
injurious  to  the  public;  ana  also  the  means  wd  end  could  be  legal 
and  lawful,  but  it  might  be  still  a  conspiracy  if  it  was  oppressive  to 
individuals. 

Mr.  LrrrLEFiELJ).  Does  he  ^ve  the  authorities  to  sustain  his  text  t 

Mr.  Stebbins.  Yes.  He  gives  that  definition  at  the  close  of  a  late 
edition  of  his  work. 

Mr.  LiTTLEFiELD.  I  have  read  the  Mogul  case  a  good  deal,  and  I 
can  not  see  where  they  get  the  foundation  for  that  distinction. 

Mr.  Dayenpobt.  You  remember  in  that  other  case,  which  startled 
everybody,  decided  by  the  House  of  Lords,  the  Flood  v.  Allen  case, 
the  court  below  put  it  to  the  jury  in  such  a  way  that  they  eliminatea 
the  idea  of  a  conspiracy,  and  upon  the  elimination  of  that  the  major- 
ity of  the  judges  said  that  what  they  did  was  lawful;  that  if  the 
idea  of  conspiracy  had  been  present  the  case  would  go  the  other 
way.  It  was  later,  in  the  case  of  Quinn  v,  Letham,  which  was  a 
boycott  case  in  the  House  of  Lords,  that  the  opposite  result  was 
reached,  because  the  acts  were,  in  the  judgment  of  the  court,  a 
conspiracy. 

miile  we  are  talking  about  the  existing  Sherman  antitrust  law,  I 
want  to  call  your  attention  to  some  of  the  most  remarkable  omissions 
in  this  proposed  bill.-  I  would  assume  that  the  great  and  clear- 
headed men  that  were  drawing  it  must  have  noticed  these  things. 
You  wiD  observe  that  section  1  of  the  Sherman  antitrust  act  relates 
to  conspiracies  in  restraint  of  trade  among  the  several  States  and 
with  foreign  nations.  The  second  section  relates  to  provisions  in 
regard  to  monopoUzing  or  attempting  to  monopoUze  or  combining 
or  conspiring  with  any  other  person  or  persons  to  monopoUze  any 
p  rt  of  the  trade  or  commerce  among  the  several  States  or  with 
foreign  nations.     Next  comes  section  3,  which  reads  as  follows: 

Sbc,  3.  Every  contract,  combination  in  form  of  trust  or  otherwise,  or  conspiracy 
in  rertmlnt  of  trade  or  commerce,  in  any  Territory  of  the  United  States  or  of  the  Dis- 
trict of  Golambia,  or  in  restraint  of  trade  or  commerce  between  any  such  Territory 
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and  aaother,  or  between  any  sudi  Territory  or  Temtories  and  any  State  or  Statei 
or  the  District  of  Columbia,  or  with  foreign  nations,  or  between  the  District  of 
Columbia  and  any  State  or  States  or  the  District  of  Columbia  and  any  State  or  States 
or  foreign  nations,  is  hereby  declared  illegal. 

So  we  have  here  an  independeat  section,  section  3,  which  is  one  of 
the  first  six  sections  of  this  act,  which  relates  to  combinations  and 
conspiracies  in  restraint  of  trade  and  attempts  to  monopolize  trade, 
although  that  is  not  mentioned  in  this,  I  beUeve,  in  the  District  of 
Columbia  or  in  any  Territory  or  in  trade  between  a  Territory  and 
any  State  or  States  or  the  District  of  Columbia,  or  with  foreign 
nations.  When  you  come  to  examine  this  bill,  there  is  no  reference 
to  that  whatsoever. 

Mr.  LiTTL£Fi£LD.  There  is  no  reference  to  what  1  To  the  District 
of  Columbia  or  the  Territories? 

Mr.  Dayenfobt.  Yes;  and  the  trade  between  them. 

Mr.  LlTTLEFIELD.   YcS. 

Mr.  Dayenfobt.  Then  as  to  labor,  you  may,  perhaps,  have  heard 
that  there  is  a  great  or;g^anization  which  extends  tnroughout  the 
United  States,  which  has  its  headquarters  in  the  District  of  Colum- 
bia.    I  refer  to  the  American  Federation  of  Labor. 

ilr.  LlTTLEFIELD.  I  haYc  heard  of  it. 

Mr.  Dayenfobt.  The  first  question  that  occurs  to  a  person  reading 
the  Sherman  antitrust  act  is,  Where  does  Congress  get  its  power,  in 
the  first  place,  to  regulate  trade  between  the  Territories  and  the 
States  or  between  the  District  of  Columbia  and  the  States!  It  is 
not  granted  in  the  clause  to  regulate  commerce  among  the  States. 
.  Mr.  LlTTLEFIELD.  Would  uot  that  follow  where  you  get  your  con- 
tiguous territories,  with  one  sovereignty  having  the  entire  control  of 
both,  with  the  intervention  or  interposition  of  no  other  sovereignty; 
would  not  that  give  to  the  sovereignty  having  authority  over  both 
contiguous  territories  the  authority  to  regulate  the  subject-matter  in 
the  vmole  territory? 

Mr.  Davenport.  We  assume  that  they  have.  At  any  rate  they 
have  exercised  it. 

Mr.  LlTTLEFIELD.  Yes. 

Mr.  Dayenfobt.  Of  course  the  Federal  power  in  the  District  of 
Columbia  is  complete.  All  the  power  that  the  Federal  Government 
has  got  within  the  States  and  all  the  power  that  the  States  have  got, 
and  more  too,  is  vested  in  the  Grovemment  of  the  United  States  in 
the  District  of  Columbia. 

Mr.  LlTTLEFIELD.  It  is  not  what  we  would  call  the  Federal  power, 
but  is  a  general  power  of  sovereignty. 

Mr.  Dayenfobt.  Yes,  and  it  is  not  confined  by  any  of  the  limi- 
tations, for  instance,  that  a  State  may  have  as  to  its  constitution. 
It  may  exercise  exclusive  jurisdiction  in  all  cases  whatsoever;  and 
that  becomes  quite  important,  perhaps,  in  considering  the  question 
about  the  powers  to  be  conferred  in  this  bill  upon  the  supreme  court 
of  the  District  of  Columbia;  because  you  know  that  uie  supreme 
court  of  the  District  of  Columbia  has  all  the  powers  of  a  State  court, 
but  it  has  a  vast  number  of  other  powers  conferred  upon  it  by  the 
legislation  of  Confess,  which  Congress  could  not  confer  upon  a  cir- 
cuit court  of  the  United  States,  or,  of  course,  upon  a  State  court. 

Mr.  LlTTLEFIELD.  It  would  be  limited  by  the  Federal  jurisdiction- 
Mr.  Dayenfobt.  And  of  course  the  power  over  the  Territories 
is  conferred  by  the  power  to  make  all  needful  rules  and  regulations 
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for  the  property  of  the  United  States.  It  as  in  an  entirely  di£Ferent 
section,  as  you  will  remember,  of  the  Constitution;  it  is  not  in  the 
general  grant  of  powers  to  Congress. 

Mr.  Ltftlefield.  Needful  rules  and  regulations  of  the  territory 
of  the  United  States? 

Mr.  Dayehpobt.  Yes;  it  is  a  peculiar  provision  of  the  Constitu- 
tion, and,  as  of  course  we  know  from  the  cases  that  have  arisen  in 
times  past,  and  the  construction  put  upon  the  matter,  there  is  a  vast 
distinction  between  the  legislation  in  the  Territories  and  the  legislar 
tion  in  the  District  of  Columbia,  and  the  legislation  under  the  general 
powers  of  Congress  in  regulating  affairs  between  the  States. 

Mr.  LrrrLEFiELD.  Is  it  your  idea  that  this  omission  occurs  in  this 
propcNsed  legislation  through  inadvertence,  or  that  it  is  an  intentional 
omission? 

Mr.  Davenport.  I  do  not  know,  but  I  want  to  call  your  attention 
to  this.  Away  back  in  127  U.  S.  occurred  the  case  of  Callan  and 
Wilson,  which  decided  that  a  boycott  was  a  criminal  conspiracy  at 
common  law.  Mr.  Ralston  succeeded  in  getting  a  gentleman  who 
had  been  tried  in  the  police  court  and  convicted  by  tne  police  court 
for  a  boycott  out  of  the  hands  of  the  marshal  by  a  writ  of  habeas 
corpus  brought  to  the  supreme  court  of  the  District  of  Columbia 
ana  carried  up  to  the  Supreme  Court,  upon  the  ground  that  boy- 
cotting is  an  offense  at  common  law,  a  criminal  offense  at  conunon 
law,  and  that  it  was  not  only  a  criminal  offense,  but  that  it  was  a 
heinous  offense  which  he,  according  to  the  principles  of  the  common 
law,  was  entitled  to  have  tried  by  a  jury.  Tnat  case  has  been  referred 
to  over  and  over  again,  and  was  cited  by  Mr.  Justice  Harlan  in  the 
case  of  Arthur  v.  OSkes  (63  Fed.  Rep) .  It  has  been  cited  innumerable 
times  in  the  State  courts,  and  recently  in  the  Supreme  Court  of  the 
United  States.  There  you  have  a  law  of  the  District  of  Columbia 
regarding  a  boycott,  pure  and  simple. 

Air.  LiTTLEFiELD.  Did  that  case  hold  that  the  common  law  ob- 
tains in  the  District  of  Columbia? 

Mr.  Davenport.  Yes;  It  was  a  part  of  the  common  law  of  Mary- 
land, and  therefore  the  common  law  here.  That  is  the  law.  I  want 
to  call  your  attention  to  just  what  this  is.  I  do  not  know  whether 
Machiavelli  himself  drew  this  act,  or  whether  they  blundered  into 
these  things.  I  assume  that  when  things  are  contrived  in  such  a  way 
that  they  oring  about  such  a  result,  and  it  sticks  out  in  every  part 
of  the  machinery,  that  it  was  contrived  to  brii^  about  such  a  result. 
But  I  want  to  show  you  how  this  law  would  fit  into  the  District  of 
Columbia,  where  the  headquarters  of  the  American  Federation  of 
Labor  are.  I  want  to  call  your  attention  to  what  kind  of  a  thing 
they  did,  and  see  how  completely  it  is  covered  by  this  bill. 
^  A.  LiTTLEFiEiJ).  You  say  how  completely  it  is  covered  by  the 

yh.  Davenport.  The  proposed  bill. 

Mr.  LrrrLEFiELD.  Do  the  provisions  of  the  bill  apply  to  them  or 
are  thej  rendered  immime  by  the  provisions  of  the  billf 

Mr.  Davenport.  They  are  rendered  immune.  This  is  highly  im- 
portant. In  the  case  of  Callan  v.  Wilson.  127  U.  S.,  beginning  at 
page  541, 1  read  the  following  statement  or  facts: 

The  infonnAtion  ahowed  that  one  Franz  Krauee,  Louis  Naecker,  Augiist  Naecker 
Cluuries  Amdt,  Louis  Naecker,  jr.,  Herman  Feige,  Gustav  A.  Bruder,  Fritz  Boetcher. 
Herman  Amdt,  JuUus  Schultz,  Louis  Brandt,  Casper  Windus,  Ernest  Amdt,  and 
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Gbiistuui  Feige  were,  during  the  moBths  of  July  and  August,  1887,  rendentB  of  thu 
IMstrict,  eadi  puisuing  the  calling  of  a  muaician; 

Hiat  during  Uioee  months  there  was  in  the  District  an  aaaodation  or  oigani  ration 
of  musicians  by  the  name  of  "  The  Washington  Musical  Assembly,  No.  4308,  K..  of  L.," 
containing  150  members,  and  a  branch  of  a  larger  association  known  as  "Tlie  KnisJitB 
of  Labor  of  America,"  extending  throughout  the  United  States  and  having  a  memW 
ship  of  500,000  nersons,  of  which^  10,000  were  residents  of  this  District; 

That  during  tne  period  named  Edward  G.  Linden,  Louis  P.  Wild,  John  N.  Pistoiio, 
James  C.  GaUan  (the  api>ellant),  Joseph  B.  Caldwell,  Georee  N.  Sloan,  and  John 
PUlon,  Anton  Fischer,  and  Frank  Pistorio  were  members  of  Uie  said  local  assembly, 
each  pursuinff  the  calling  of  a  musician; 

That  on  me  17th  of  July,  1887,  said  local  association  imposed  upon  Fruis 
Krause,  one  of  its  members,  two  fines,  one  of  $25  and  the  other  of  $50,  which  he  refused 
to  pay  upon  the  Around  that  they  were  illegal;  and 

That  said  Linden,  Wild,  Pistorio,  Callan,  Caldwell,  Sloan,  Fallon,  Fischer,  with 
sundry  other  persons,  whose  names  were  unknown,  did,  on  the  7th  day  d  August, 
1887,  unlai^uily  and  maliciously  combine,  conspire,  and  confederate  together  to 
extort  from  Krause  the  sum  of  $75  on  account  of  said  fines;  to  prevent  the  parties  fint 
above  named — Krause,  Naecker,  and  others — and  each  of  them  from  pursuing  their 
calling  and  trade  anywhere  in  the  United  States;  and  to  ''boycott,"  injure,  molest, 
oppress,  intimidate,  and  reduce  to  beggarv  and  want  not  only  said  persons  and  each 
of  them,  but  any  peraonsjwho  should  work  with  or  for  them  or  should  employ  them 
or  either  of  them. 

Now,  you  have  an  indictment,  and  of  course  you  must  come  down 
to  details.  You  must  under  the  laws  of  the  United  States,  in  alleg- 
ing a  conspiracy,  allege  a  specific  act  xmder  a  section  of  the  Revised 
Statutes.     This  statement  continues: 

The  information  charged  that  the  maimer  in  which  the  defendants  so  conspiring 
proposed  to  effect  said  rosiilt  was  to  refuse  to  work  as  musicians  or  in  any  other  capac- 
ity with  or  for  the  persons  first  above  named,  or  with  or  for  any  person,  firm,  or  corpo- 
ration working  with  or  employing  them;  to  request  and  procure  all  other  membere 
ofVbaid  organizations  and  all  other  workmen  and  tradesmen  not  to  work  as  musicians 
or  in  any  capacity  with  or  for  them  or  either  of  them,  or  for  any  person,  firm,  or  corpo- 
ration that  employed  or  worked  with  them  or  either  of  them,  ana  to  warn  and  threaten 
every  person,  fij-m,  or  corporation  that  employed  or  proposed  to  employ  ttie  said  per- 
sons, or  either  of  them;  tnat  if  they  did  not  forthwith  cease  to  so  employ  them  and 
refuse  to  employ  them  and  each  of  them  such  person,  firm,  or  corporation  so  warned 
and  threatened  would  be  deprived  of  any  custom  or  patronage,  as  well  from  the  per- 
sons  so  combining  and  conspiring  as  from  all  other  members  of  said  organization  In 
and  out  of  the  District 

The  information  further  charged  that,  on  the  8th  day  of  August,  1887,  the  said  per* 
sons,  among  whom  was  the  appellant,  in  execution  of  the  purpose  of  said  conspiracy, 
combination,  and  confederacy,  sent  and  delivered  to  each  memoer  of  the  '' Waslungton 
Musical  Assembly,  No.  4308,  K.  of  L.,"  and  to  divers  other  persons  in  the  District, 
whose  names  are  unknown,  a  certain  printed  circular  of  the  tenor  following: 

* 

"Sanctuaby  Washington  Musical  Assbmblt,  4308  K.  of  L., 

"WashingUm,  D.  C,  Auguti  8, 1887. 

'*  Deab  Sir  and  Brother:  In'accordance  with  a  resolution  of  this  assembly^  and  in 
compliance  with  the  constitution  and  by-laws  of  the  order,  you  are  hereby  notified  that 
the  following-named  members  of  this  assembly  are  hereby  suspended  for  having  per- 
formed with  F.  Krause,  in  direct  violation  of  the  official  notice  of  said  Krause's  sus- 
pension from  this  assembly.  lou  will,  therefore,  not  engage  orperform  directly  or 
mdirectly,  with  any  of  them — Louis  Naecker,  August  Naecker,  Charles  Amdt,  Loqib 
Naecker,  Jr.,  Herman  Feige,  Gus.  A.  Bruder,  Fritz  Boetcher,  Herman  Amdt,  Julius 
Bchults,  Lou&  Brandt,  Gasper  Windus,  Ernest  Amdt,  Christian  Feige. 

''By  order  of  the  assembly. 

[seal.]  "E.  C.  Linden,  Jr., 

"i2soordifi^  StcttUxnf- 

To  this  information  the  defendants  interposed  a  demurrer,  which  was  overruled. 
They  united  in  requestinjg  a  trial  by  jury.  That  request  was  denied,  and  a  trial  was 
had  before  the  court,  without  the  intervention  of  a  jury,  with  the  result  already 
stated. 
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The  defendant  was  convicted  and  was  in  the  hands  of  the  maishal, 
and  an  application  was  made  for  the  writ  of  habeas  corpus,  and  the 
supreme  court  of  the  District  of  Columbia  denied  the  writ,  and  an 
appeal  was  taken  to  the  Supreme  Court  of  the  United  States,  and  the 
question  was  whether  or  not  these  peisons  we're  guilty  of  any  crime, 
and,  if  so.  was  it  a  minor  offense,  or  was  it  a  hemous  offense,  which 
entitled  tnem  to  the  common-law  right  of  a  trial  by  jury.  The  court 
goes  into  a  long  examination  of  the  question  as  to  wnat  was  the  com- 
mon law  in  the  District  of  Columbia,  and  of  course  the  District  of 
Columbia  on  this  side  of  the  river  was  set  off  from  Maryland  and  ceded 
to  the  United  States,  and  the  laws  then  in  force,  on  February  28, 1801, 
I  think  it  was,  in  Maryland,  were  the  law  here,  and  they  followed  that 
down,  and  they  said :  ''  Why,  the  conmion  law  is  in  force  here."  Then 
Mr.  tiusiice  Harlan  took  up  the  question  whether  it  was  a  crime. 
Well«  it  was.    What  kind  or  a  crime  was  it?    He  says: 

Without  further  reference  to  the  authorities,  and  conceding[  that  there  ia  a  claas  of 
petty  or  minor  offenses,  not  usually  embraced  in  public  crimmal  statutes,  and  not  of 
the  claas  or  g^ade  tziabie  at  common*  law  by  a  jury,  and  which,  if  committed  in  this 
District,  may,  imder  the^authority  of  Congress  be  tried  by  the  comt  and  without  a 
jury,  we  are  of  opinion  tfiat  the  offense  with  wnich  the  appellant  is  char^^  does  not 
Dekmg  to  that  class.  A  conspiracy  such  as  is  charged  agamst  him  and  his  codefend- 
ants  is  by  no  means  a  petty  or  trivial  offense.  *'  The  general  rule  of  the  common  law, " 
the suraeme  judicial  court  of  Massachusetts  said  in  Commonwealth  v.  Hunt, 4  Met.,  11, 
121  '^,  that  it  is  a  criminal  and  indictable  offense  for  two  or  more  to  confederate 
ana  combine  toeether  hy  concerted  means,  to  do  that  which  is  unlawful  or  criminal, 
to  the  iniury  of  Uie  pubhc,  or  portions  or  classes  of  the  conununity,  or  even  to  the  rights 
of  an  individual."  In  State  v.  Burnham,  15  N.  H.,  396.  401,  it  was  held  ''that  com- 
binations against  law  or  against  individuals  are  always  oangerous  to  the  public  peace 
and  to  pubUc  security.  To  guard  against  the  union  of  individuals  to  effect  an  unlaw- 
ful design  is  not  easy." 

Mr.  LiTTLEFiEUD.  He  held  that  it  was  a  heinous  offense) 

i£r.  Davenport.  Yes.     Now,  that  is  the  law  of  the  District  of 

Columbia.     What  becomes  of  it  if  this  act  is  passed) 

(At  5.30  o'clock  p.  m.,  the  subcommittee  adjourned  imtil  Tuesday, 

April  21,  1908,  at  10.30  o'clock  a.  m.) 

COMPETITION.  .     -    ~ 

The  word  competition  has  been  thus  defined  by  a  French  lexicographer:  "The 
Miration  of  two  or  more  persons  to  the  same  office,  dignity,  or  any  other  advantage." 
Tois  is,  indeed,  in  harmony  with  its  etymological  meaning.  Two  or  more  individuals 
aipiie  at  the  same  time  to  the  same  oosition,  to  the  same  dignity,  to  the  same  advan- 
tage, DO  matter  what;  they  vie  with  each  other  to  obtain  it;  there  is  competition 
between  them  for  its  possession.  But  after  thus  giving  the  general  meaning  of  the 
void,  this  same  lexicographer  attempts  to  give  what  he  calls  its  commercial  meaning, 
and  here  he  seems  to  us  less  happy.  He  odls  it:  "The  rivalry  which  exists  between 
manufacturers,  merchants,  etc.,  whether  concerning  the  qualitv  of  their  products, 
tbeir  merchandise,  etc.,  or  concerning  prices,  with  a  view  to  sharing  the  profits  of 
the  aame  branch  of  commerce,  industry,  etc."  What  is  rivalry  concermng  the  quality 
<rf  goods  or  their  price?  It  is  not  true  that  in  commerce  and  industry,  competition 
always  has  these  characteristics;  and  even  if  it  were  they  would  not  consti,tute  its 
tteenoe.  The  writer  confounds  the  substance  with  the  form,  the  principle  with  the 
changeable  circumstances  under  which  it  is  produced.  Our  lexico^pher  here  seems 
to  as  misled  by  the  desire  to  establish  between  commercial  competitions  and  compe- 
tition in  its  ordinary  acceptation  an  essential  and  generic  difference,  which  does  not 
TCaUv  exist.  In  reality  they  are  the  same  thing.  In  commerce,  as  in  everything  else, 
by  the  word  competition  is  meant  the  struggle  of  two  or  more  individuals  who  aspire 
to  the  same  advantage,  and  vie  with  each  other  to  obtain  it;  the  end  to  be  attained  is 
different,  and  in  many  respects  the  means  of  attaining  it  are  different  also.  For 
instance,  what  a  man  is  in  search  of  in  public  life  is  an  employment  or  dignity,  from 
which  he  hopes  to  derive  honor  or  pront;  in  industrial  or  commercial  pursuits,  it  is 
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the  nle  of  his  products  from  which  he  expects  a  profit.  There  is  a  difference  in  the 
manner,  in  the  circumstances,  but  not  in  the  principle.  There  is  a  still  greater  dif- 
ference in  the  means  employed  to  obtain  the  end  proposed,  because  the  positions  are 
different.  Whoever  aspues  to  a  public  office  which  another  man  disputes  with  him, 
lays  stress  on  his  personal  merit,  nis  talent,  and  the  services  which  he  has  rendered. 

He  curries  favor  with  the  ministers,  in  whose  gift  the  offices  are;  he  obtains  recom- 
mendations to  them  from  some  of  his  supporters;  and  it  is  thus  that  he  endeavere  to 
defeat  his  rivals.  In  commerce  or  industry,  the  competitors  no  longer  court  power, 
because  it  is  not  on  power  that  the  sale  of  their  goods  depends.  They  court  buyers, 
and  the  means  they  employ  consist  less  in  proving  their  personal  merits  than  in  lay- 
ing stress  on  the  cheapness  or  the  quality  of  their  products.  Aside  from  this,  all  com- 
petition is  the  same.  The  endeavor  always  is  to  obtain  an  advantage  which  is  dis- 
puted by  competitors.  To  say  that  commercial  competition  is  a  rivalry  between 
merchants  as  to  either  the  price  or  the  quality  of  their  products  is  as  if  we  were  to  say 
that  competition  in  public  life  consists  in  the  rivalry  which  exists  between  aspinrntt 
to  office,  in  respect  to  either  their  personal  qualities  or  the  services  which  the^  have 
rendered.  We  have  from  the  beginning  of  this  article  endeavored  to  establish  the 
identity  of  commercial  competition  with  that  general  competition  which  is  found  in  all 
human  activity,  because  there  is  in  them  a  common  principle.  In  whatever  way  it 
may  be  produced,  competition  has  always  the  same  point  of  departure,  the  same  motive, 
althougn  it  has  not  always  the  same  mode  of  action  nor  the  same  effects.  It  is  uni- 
versal competition  among  men  which,  everywhere  and  in  all  the  ways  of  life,  prompts 
men  to  vie  with  one  another  to  obtain  advantages  which  are  not  equally  and  super- 
abundantly given  to  all.  This  competition  results  everywhere  from  this  fact  alone, 
that  mankind  have  not  at  their  disposal  a  fund  of  inexhaustible  wealth,  a  fountain  of 
happiness,  fortune,  and  honor  from  which  each  individual  msiv  draw  at  his  pleasure 
without  ever  exhausting  it.  In  public  life,  as  the  number  of  offices,  especially  of  easy 
and  lucrative  ones,  is  not  as  great  as  the  number  of  men  who  aspire  to  them,  there  is 
naturally  a  competition  among  these  men  for  their  possession.  In  commerce,  like^ 
wise,  as  the  number  of  buyers  never  equals  the  number  of  things  to  be  sold,  there  is 
competition  between  the  sellers  to  obtain  the  preference  in  the  market.  Who  does 
not  doarly  perceive  here  the  identity  of  principle?  In  both  cases  competition  is 
caused  by  the  insufficient  quantity  of  the  goods  wished  for,  and  the  natural  desire  of 
each  one  to  obtain  as  many  as  he  can  of  them.  It  is  l>om  with  men,  and  it  wiU  not 
cease  to  exist  until  men  discover  the  means  of  infinitely  increasing  all  the  objects  of 
their  desires. 

But  competition,  as  we  have  already  seen,  proceeds  differently  according  to  the 
course  it  follows  and  the  end  it  has  in  view.  In  all  cases,  and  in  whatever  manner  it 
appears,  it  has  its  useful  effects,  to  which,  considering  the  imperfections  of  human 
nature,  are  attached  certain  inevitable  inconveni<mce8.  Because  of  the  competition 
which  exists  between  those  who  aspire  to  public  offic(»s,  they  vie  with  one  another  in 
making  themselves  more  deserving  of  them  by  rendering  better  service  to  the  govern- 
ment which  employs  them.  If  there  were  always  only  one  man  fit  to  fill  each  of  the 
offices  dependent  upon  the  government,  we  may  be  sure  that  this  one  man  would  take 
his  ease,  and  that  public  duti<^8  would,  in  general,  be  very  badly  performed.  It  is 
because  each  employee  feels  that  he  has  competitors,  either  actual  or  possible,  that  he 
endeavors  to  perform  his  duti(*8  well,  and  especially  to  furnish  no  just  cause  of  com- 
plaint. In  commerce,  likewise,  it  is  because  of  the  competition  among  sellers  that 
each  one  of  them  endeavors  better  to  satisfy  the  public  by  givine  them  products  of  a 
better  quality  or  at  a  lower  price.  If  there  were  but  one  producer  of  each  of  the 
objects  of  human  consumption,  this  one  producer  would  also  take  his  ease  and  would 
hardly  dream  of  improving  either  the  conditions  of  his  production  or  the  quality  of  his 
products.  This  is  nut  too  often  the  case  wherever  there  exists  a  monoply.  Competi- 
tion is,  therefore,  here  as  elsewhere,  a  necessary  condition,  that  industry  may  be  Kept 
up  and  the  public  well  served. 

Connected  with  these  advantages  there  are  inconveniences,  some  of  which  are  ine\'i- 
table,  because  they  result  from  tne  very  nature  of  man,  while  others,  sometimes  more 
serious  still,  result  accidentally  from  the  unfavorable  circumstances  in  which  certain 
countries  are  placed. 

In  the  case  of  Government  employees,  it  sometimes  happens  that  the  competitors, 
instead  of  yiein^  with  one  another  solely  in  talent,  merit,  or  services  rendered,  make 
use  of  deceit  ana  intrigue  striving  to  obtain  by  favor,  or  by  means  still  less  reputable, 
what  should  belong  to  merit  alone.  They  strive  to  win  over,  to  overreach,  and  to 
deceive  the  men  wdo  control  the  patronage;  they  seek  to  infiuence  them  by  recom- 
mendations  they  have  obtained  by  begging,  and  sometimes  even  to  bribe  them. 
In  like  manner,  in  commerce  or  indu8tr>',  intrigue,  imposition,  and  fraud  too  often 
usurp  the  favor  which  is  due  to  real  merit.    The  public  are  deceived  by  gaudy  sign- 
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boards  or  by  fallacious  announcements;  they  are  attracted  bv  the  bait  of  cheapness, 
and  are  cheated  with  adulterated  products.  Nor  are  they  deceived  in  the  quality 
of  the  merchandise  only,  but  sometimes  in  weight  and  measure  as  well.  Thus  it  is 
that  in  this  common  pursuit  of  public  favor  the  most  crafty,  the  most  intrigueing, 
the  most  deceitful  frequently  get  the  better  of  the  most  skillful  or  the  most  deserving. 
If  there  be  any  difference  to  be  made  in  this  regard  between  commercial  competition 
and  that  which  occurs  in  public  life,  it  is  all  in  favor  of  the  former;  for  the  public, 
who.  in  the  purchases  they  make  from  merchants  always  act  on  their  own  account, 
and  with  a  view  to  their  own  most  immediate  interests,  are  much  less  easil]^  deceived 
than  a  government  which  never  acts  but  through  the  medium  of  its  cmef  agents, 
vho  have  no  direct  interest  in  the  selection  which  they  have  to  make,  and  with 
whom  petty  considerations  of  vanity  or  personal  ambition  Irequently  take  precedence 
of  the  public  interest  which  it  is  their  duty  to  serve. 

Although  the  disadvantages  which  attend  competition  are,  to  a  certain  extent, 
inevitable  since  they  proc^nl  from  the  imperfection  of  human  nature,  and  in  this 
sense  are  almost  the  same  ever^here,  we  must  admit  that  they  are  more  or  less  serious, 
more  or  less  apparent,  according  as  society  is  in  an  embarraased  or  a  prosperous  con- 
dition. When  society  is  prosperous,  when  there  is  abundant  emplo^ent  for  labor, 
ao  that  every  individual  easily  finds  an  opportunity  to  use  his  faculties,  competition, 
without  being  entirely  stripped  of  its  excesses,  is  everywhere  more  moral  and  keeps 
more  within  proper  liounds.  As  evenr  man  is  almost  sure  of  receiving  his  diare  of 
prosperitv  and  oi  obtaining  in  return  for  the  performance  of  his  duties  toward  societv 
a  share  of  the  goods  which  it  distributes,  he  is  less  severe  upon  his  competitors.  Eacn 
one  stiU  strives  to  obtain  as  much  as  he  can  of  social  advantage,  and  competition  never 
ceases  to  be  earnest;  but,  after  all.  it  is  only  a  question  of  more  or  less;  competition  is 
generally  confined  within  its  proper  limits.  If  a  person  has  the  least  feeling  of  his 
dignity  as  a  man  he  disdains  to  resort  to  dishonest  means;  it  is  by  real  merit  that  he 
endeavors  to  excel  his  competitors.  This  is  no  longer  the  case  in  a  society  that  is  dis- 
turbed, constrained,  and  ill  at  ease,  and  that  can  give  employment  to  only  a  portion 
of  those  who  crave  it.  In  this  society,  as  there  is  no  longer  enough  for  all.  competition 
between  individuals,  whether  in  public  life  or  in  commercial  pursuits,  is  no  longer  a 
ample  question  of  preeminence;  it  is  oftener  a  question  of  life  and  death.  A  man  then 
must  eel  the  better  of  his  rivals  or  perish.  Here  it  is  that  competition  becomes  at  one 
time  fierce  and  cruel,  at  another  immoral  and  perfidious,  and  tiiat  we  find  everywhere, 
ae  well  in  public  life  sA  elsewhere,  a  ^eat  number  of  men  to  whom  all  means  seem  good. 
In  these  critical  situations  competition,  under  whatever  form,  and  in  whatever  way  of 
life  it  appears  often  presents,  we  must  admit,  to  the  eye  of  the  philanthropic  observer 
a  very  distressing  spectacle.  Nor  must  we  judge  too  Beverely  those  men  of  a  weak  and 
unphilosophic  spirit  who,  witnessing  these  scandals  the  causes  of  which  they  could 
not  fathom,  conceived  the  senseless  and.  besides  inipmoticable  project  of  siippressinK 
competition  itself.  They  did  not  see  blinded  as  they  were  tnat.  even  if  they  had 
sucteeded  in  their  plans  they  would  not  have  destroyed  competition;  they  would 
merely  have  removed  it  without  in  the  least  correcting  its  abuses.  Still  less  were  they 
in  a  condition  to  understand  to  what  degree  this  simple  removal  would  have  been,  in 
other  respects,  unfortunate  for  the  human  race  all  of  whose  resources  it  would  have 
lessened,  and  all  of  whose  labors  it  would  have  disorganized. 

We  would  not  have  the  reader  imagine  that  in  what  we  have  just  said  our  object 
was  to  defend  industrial  or  commercial  competition  against  the  puerile  attacks  which 
have  so  frequently  been  made  on  it.  It  has  always  seemed  to  us  as  ill  becoming 
econpmists  to  stop  to  defend  such  a  principle;  it  is  too  entirely  inherent  in  the  primary 
conditions  of  social  life;  it  is,  at  the  same  time,  too  great,  too  elevated,  too  holy,  ancf, 
in  its  general  application,  too  far  above  the  attempts  of  the  pigmies  who  threaten  it, 
to  need  any  defense.  We  do  not  defend  the  sun.  although  it  sometimes  l>uru8  the 
earth,  which  it  should  onlv  illumine  and  warm;  neither  is  there  any  need  to  defend 
competition,  which  is  to  the  industrial  world  what  the  sun  is  to  the  physical  world. 
The  economist's  task  is  merely  to  explain  its  action  in  the  industrial  sphere,  and  to 
•bow  its  marvelous  effects.  This  is  the  best  defense  of  it  we  can  offer,  and  it  is  the  only 
one  which  becomes  it. 

If  industrial  competition  does  not  differ  in  principle  from  the  ct)ini)etition  to  be 
found  everywhere  else,  and  especially  in  public  life,  it  sijjnally  differs  from  it  in  its 
consequences  which  are  far  ricner  in  results.  Looking  at  it  in  the  first  instance  only 
:u  a  necessar>-  stimulant  of  general  activity,  although  it  acts  in  this  sense  upon  Gov- 
ernment employees  as  well  as  upon  merchants  and  those  engaged  in  industry,  it  has 
incomparably  greater  effects  upon  this  latter  class. 

The  task  of  public  officials  generally  consists  in  obeying,  to  the  best  of  their  power, 
the  instructions  they  have  received  from  those  above  them.  They  nit)ve  in  a  circle 
tTMed  out  for  them  in  advance,  and  which  they  cau  not  leave  even  to  do  more  or  to  do 
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better.  The  only  effect  of  competition  among  them  is,  therefore,  to  render  them  mure 
punctual,  more  exact  in  the  performance  of  the  orders  given  them  by  thoee  above 
them.  They  can  perform  them,  it  ia  true,  with  greater  or  lees  intelligence  but  they 
can  not.  as  a  rule,  add  anything  to  them  of  their  own  accord,  nor.  consequently,  invent 
or  change  anything  for  the  sake  of  improvement.  Besides,  in  spite  of  this  competition, 
of  which  we  were  just  speaking,  the  administration  of  all  tne  governments  of  the 
world  are  in  their  nature  stationary,  and  almost  inaccessible  to  progress.  Their 
accepted  forms  and  methods,  no  matter  what  vices  they  may  conceal,  are  almoet 
invariable.  Hardly  anything  else  than  a  revolution  can  change  them.  If  a  chanse 
in  the  way  of  progress  is  sometimes  made,  which  rarely  occurs,  it  can  come  omy 
from  those  who  are  intrusted  with  the  general  direction  of  the  Government,  and  who 
inspire  its  entire  policy.  It  is  unnecessary  to  add  that  innovations  fertile  in  results 
are  at  all  times  very  rare. 

It  is  not  so  with  industrial  pursuits,  in  which  every  individual,  or  at  least  every  man 
of  enterprise,  acts  on  his  own  account  and  with  entire  independence.  Here  compe- 
tition no  longer  appears  merely  as  a  prompter  of  activity,  exactness,  punctuality,  and 
order,  although  it  produces  these  usenil  results  here  as  well  as  elsewhere ;  it  herd  appean 
also  and  esneciaUy  as  the  principal  agent  of  progress.  And  all  theee  manufactureiB, 
masters  of  tneir  actions  ana  responsible  for  their  works,  stimulated  as  they  are  by  the 
incessant  competition  of  their  rivals,  contrive  how  tiiey  mav  more  and  more  simplify 
labor,  improve  its  methods,  perfect  known  processes,  and  invent  new  ones.  One 
man  invents  a  machine  to  lessen  labor  and  diminish  the  cost  of  production;  another 
invents  a  chemical  compound  to  improve  the  quality  of  his  products;  a  third,  a  form 
of  the  division  of  labor  so  as  to  simplify  its  workings;  a  fourth,  a  system  of  accounts 
more  convenient  than  the  old  ones;  a  fifth,  a  quicker  or  better  way  for  transporting 
and  distributing  products,  and  so  on.  The  question  is,  which  one  will  surpass  his 
rivals  b^  the  abundance  and  usefulness  of  his  improvements.  In  this  way,  besides, 
application  of  these  improvements  generally  follows  close  upon  their  invention, 
which  is  different  from  what  is  remarked  in  oUier  pursuits;  because  here  competition 
always  makes  itself  felt.  Progress,  therefore,  is  here  uninterrupted  and  lastmg.  If 
in  the  sphere  of  governmental  administration  useful  improvements  can  come  only 
from  those  in  power,  and  occur  but  rarely,  in  the  industrifu  sphere  they  come  from  an 
sources,  and  occur  every  day  in  all  branches  of  labor.  And  what  is  it  that  prompts 
them?  Always  the  same  cause — competition.  It  is  the  first,  ^e  might  say  the  only, 
cause  of  this  upward  march  of  mankmd,  and  of  the  continued  progress  so  visible  m 
history,  which  would  have  continued  ever  uninterrupted  were  it  not  for  the  grave 
political  disturbances  which  have  at  times  broken  its  course. 

Competition  is,  therefore,  in  fact,  the  true  motive  power  of  progress  in  human 
society.  Suppress  this  necessary  stimulant,  and  at  once  the  movement  slackens, 
activity  dies  out,  progress  ends.  Much  could  still  be  said  to  bring  this  great  truth  into 
full  relief;  but  it  nas  been  often  explained,  and  is  ^nerally  aamitted  by  ever>'()ne 
who  examines  and  reflects.  It  is  better,'  therefore,  to  insist  upon  another  truth,  ni>  less 
important  and  much  less  generally  understood,  namely,  that  competition  is.  in  the 
industrial  world,  which  embraces  the  entire,  or  almost  the  entire,  social  world,  the 
principal  cause  of  order.  It  here  plainly  takes  leave  of  that  other  competition  of  which 
we  spoke  above.  In  the  world  of  governmental  administration  ever>ihing  moves, 
everything  is  regulated  and  ordered  in  obedience  to  the  decisions  of  superior  authority. 
In  industry  there  is  nothing  of  the  sort;  there  are  no  orders  to  be  received  from  hi^er 
authority .  Wliat,  then ,  takes  the  place  of  this  superior  absent  authority?  Who  governs 
this  industrial  world,  in  default  of  a  directing  power?  Chance,  some  say.  It  is  not 
chance,  but  competition,  which  is  here  the  one  sovereign  regulator.  Men  often  belie\'e 
they  have  said  everything  in  favor  of  this  immortal  principle  when  they  have  recog- 
nized that  it  is  a  necessary  stimulant  for  producers:  but  even  then  they  are  far  from 
understanding  its  marvelous  effects.  Competition  is  the  supreme  guide,  the  infallible 
re^ilator  of  the  industrial  world ;  it  is  the  first  source  of  the  providential  laws  by  which 
this  world  is  directed  and  governed ;  it  is,  if  we  may  be  aJlowed  to  say  so,  the  legislator, 
invisible  but  always  present,  who  introduces  order  and  rule  into  industrial  relations 
so  extended,  «»  varied,  so  multiplied,  where,  without  it,  would  be  but  confusion,  dis- 
order, chaos. 

Let  us  picture  to  ourselves  this  industriid  world  in  its  multiple  and  complex  organi- 
zation, as  it  has  existed  since  the  exchange  of  product  for  product  and  of  service  for 
service  becanie  its  general  law,  and  since  the  division  of  labor  was  everywhere  estab- 
lished. In  virtue  of  this  division  of  labor  no  one  in  this  industrial  worla  produces,  for 
himself — that  is,  to  consume  the  fruits  of  his  own  production.  Each  man  in  it,  on  the 
contrary,  chooses  a  special  branch  of  production  to  which  he  applies  himself,  and 
which,  taken  in  itself  and  isolated  from  the  rest,  would  answer  frequently  to  a  very 
small  proportion  of  his  needs.     In  the  savage  state  every  man  labors  directly  for  him- 
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self  and  consumea  what  he  himself  producee;  he  puivuee  a  wild  animal;  he  knocks  it 
down  with  weapons  which  he  himself  has  made;  he  tears  it  up  with  instruments  which 
ire  of  his  own  workmanship;  he  roasts  it  with  wood  which  he  nas  gathered  with  his  own 
hands,  and  devours  it.  The  entire  labor  of  production  is  performed  by  the  same  hands, 
ind,  moreover,  the  producer  and  the  consumer  are  one.  This  savage  may,  it  is  true, 
iBBociate  himself  with  otheiB  in  his  work ;  but  even  this  association  does  not  affect  unity 
of  production,  nor  the  identity  of  the  producer  with  the  consumer.  This  is  no  longer  the 
case  in  our  more  or  less  civilized  conaition,  which,  thank  God,  is  not  of  yesterday.  In 
it  each  man  works  for  his  fellow-men ;  he  takes  his  products  or  his  services  to  the  general 
market;  he  offers  them  to  all  who  ask  for  them,  and  counts  only  upon  exchange  to 
obtain  in  return  the  different  objects  he  requires  for  his  own  consumption.  One  man 
is  a  bootmaker,  and  produces  boots  only;  another  is  a  hatter,  and  makes  nothinc  but 
hats.  This  man  is  a  outcher;  that  one  a  baker;  another  is  a  smith,  a  distiller,  a  lamp 
maker,  or  a  druggist.  Of  the  thousands  and  thousands  of  things  which  human  con- 
samption  constantly  demands,  each  man  produces  but  one,  and  adheres  to  that.  He 
^ves  his  services  to  whoever  demands  them,  reiving  for  his  own  personal  consumption 
apon  what  he  will  obtain  by  means  of  exchange  mm  all  other  producers.  Still  it  rarely 
happens  that  any  of  these  different  individual  labors  produces  a  complete  product. 
There  is  scarcely  a  product  which  is  not  the  result  of  several  successive  elaborations, 
and  ^nerally  each  of  those  who  have  concurred  in  makin?  it  can  claim  but  a  small 
portion  of  it,  not  to  speak  of  those  who  never  put  their  hand  to  any  special  production 
whatever,  and  therefore  concur  only  in  an  indirect  manner  in  general  production.  In 
this  state  of  things,  as  is  readily  seen,  each  man  is  dependent  upon  the  rest;  as  a  pro- 
ducer, he  is  bound  to  an  immense  chain,  of  which  he  forms,  so  to  speak,  but  one  Imk; 
as  a  consumer,  he  expects  everything  from  his  fellow-men,  and  can  obtain  the  satis- 
faction of  his  wants  omy  bv  a  great  many  exchanges.  It  is  this  division  of  labor  which 
constitutes  the  strength,  the  wealth,  and  the  greatness  of  civilized  nations,  and  raises 
them  so  far  above  the  sava^  tribes  of  the  new  world;  but  from  it  also  flow  infinite 
social  complications — complications  such  that  it  would  be  impossible  for  human  fore^ 
si^t  to  unravel  them,  if  tney  did  not  unravel  themselves,  in  virtue  of  a  higher  pre- 
existing principle.  What  is  this  principle?  Competition,  which  is,  in  this,  truly  the 
ight,  the  guide,  and  the  providence  of  the  civilized  world. 

And,  first  of  all,  since  there  is  in  the  industrial  world  as  it  exists  a  necessary,  uni- 
versal, and  constant  exchange  of  products  and  services,  all  these  products,  all  these 
serxdces  must  be  weighed  and  measured  in  some  way,  in  order  that  we  may  know  on 
what  terms  an  exchange  of  them  can  be  effected.  v\^o  can  weigh  them?  Who  can 
determine  their  measure?  Wlien  we  consider  the  infinite  varietv  of  the  products 
which  are  every  day  displayed  in  the  great  markets  of  the  world,  all  different  in  their 
form,  in  their  texture,  and  m  the  conditions  of  their  manufacture;  when  we  consider 
besides  how  mamr  different  hands  have  concurred  in  such  unequal  proportions,  and 
in  a  thousand  different  places,  in  the  manufacture  of  each  of  these  products;  when  we 
take  into  account  the  still  greater  variety  of  services  rendered  whicn  have  not  resulted 
in  any  material  product  whatever,  and  which  must,  nevertheless,  be  exchanged  for 
real  products;  wnen  we  reflect  that  we  must  compare  and  measure  all^these  products, 
all  tnese  labors,  all  these  services,  in  order  to' establish  an  equivalence  among  them, 
we  ask  ourselves  by  what  superhuman  prodigy  can  this  equivalence  ever  be  deter- 
mined? Is  there  a  human  power  which  would  dare,  we  will  not  say  to  establish  it,  or 
ev«n  to  undertake  it,  but  merely  to  conceive  the  idea  of  formulating  its  laws? 

We  are  told  that  men  dared  to  do  it  at  the  time  of  the  French  revolution.  They 
dared  to  do  it,  but  under  what  conditions,  and  at  what  price?  It  was  established,  in 
the  first  place,  only  for  a  limited  number  of  the  commonest  products,  and  those  whose 
value  seemed  easy  to  estimate,  without  entering  into  the  detailed  appreciation  of  the 
thousand  different  kinds  of  labor  which  had  contributed  to  their  production.  And 
even  for  these  products  they  did  not  establish  any  precise  value,  but  only  a  maximum, 
determined  from  their  former  value  as  fixed  by  competition.  Besides,  who  does  not 
know  the  results  to  which  these  senseless  measures  led?  Incomplete  as  they  were, 
and  although  scarcely  ever  carried  into  execution,  they  were  none  the  less  the  cause 
of  frightful  disorder  m  all  commercial  relations.  If  they  had  been  pushed  any  fur- 
ther they  would  have  plunged  all  society  into  chaos. 

In  spite  of  the  inevitable  failure  of  these  disastrous  endeavors,  there  are  still  in  the 
world,  we  Imow,  some  discontented  spirits,  some  crazed  brains,  which  dream  from 
time  to  time  of  a  fixation  of  relative  values  by  eovemmental  regulation;  but  even 
those  who  dierish  these  chimerical  projects  in  their  unfortunate  moments,  would 
recoil,  we  may  be  sure,  before  the  dimculties  of  the  task  if  they  were  ever  bound  by 
law  to  accomplish  it.  Every  man  possessed  of  common  sense  must  clearly  perceive 
that  it  is  an  undertaking  far  above  the  endeavor  of  any  human  power  to  determine 
the  relative  value  of  all  the  products  and  of  all  the  services  whicli  are  daily  exchanged 
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in  the  world's  markets.    \^lio,  then,  will  establish  this  regulation?    Who  will  work 
this  wonder?    Who?    Competition,  which  alone  is  able  to  accomplish  it. 

"It  is  competition/'  says  Montesquieu,  '* which  puts  a  just  price  upon  goods.'' 
It  is  competition,  and  competition  alone,  which  can  put  upon  goods  their  just  price. 
But  it  does  this,  not  only  for  goods  properly  so  called;  it  does  it  also  for  the  thousand 
different  labors  which  have  contributed  immediately  or  remotely  to  the  production 
of  these  goods,  as  well  as  for  the  innumerable  services  which  have  not  entered  into 
any  product  whatever. 

We  should,  perhaps,  remark  here  in  passing,  that  when  economists  explain  the  laws 
by  means  of  which  the  prices  of  everything  that  is  bought  and  sold  are  determined, 
they  do  not  ordinarily  point  to  competition;  they  point  to  the  principle  of  supply 
and  demand,  and  we  would  by  no  means  find  fault  with  them  for  doing  so.  But  the 
principle  of  supply  and  demand,  as  it  is  here  understood,  presupposes  the  action  of 
competition;  it  supposes  this  action  both  in  the  sellers  and  in  the  buyers;  for  if  we 
leave  competition  out  of  consideration,  the  principle  of  supply  and  demand  has  no 
longer  any  meaning;  it  ceases  to  produce  any  of  the  good  results  which  are  justly  attrib- 
uted to  it. 

The  price  which  competition  puts  upon  merchandise  is,  in  general,  equivalent  to 
the  cost  of  production,  in  which  we  must  include  the  necessary  profit  of  the  producen. 
What  is  the  cost  of  production?  Of  what  does  it  consist?  It  consists  of  the  sum  of  aQ 
the  expenses,  small  or  great,  which  have  been  incurred  in  a  thousand  different  ways 
by  a  thousand  different  hands,  and  perhaps  in  manv  different  places,  to  bring  a  product 
to  the  point  it  reaches  at  the  moment  of  sale.  Who  can  compute  exactly  the  cost  of 
production?  Nobody,  not  even  the  seller,  who  will  give  you  at  most,  an  exact  account 
of  the  expenses  which  he  has  personally  incurred  on  account  of  this  product,  but  who 
will  never  be  able  to  tell  you  what  it  cost,  before  coming  into  his  hands.  If  it  were 
necessary  to  determine  in  an  official  manner  the  cost  price  of  only  one  of  the  products 
which  are  daily  offered  for  sale  in  the  market,  a  pretty  thing  it  would  be  to  see  all  the 
officers  of  the  various  ^vemments  at  work.  In  vain  would  they  assemble  for  this 
purpose  the  wisest  statisticians,  the  most  expert  merchants,  the  most  skilled  manu- 
facturers, and  the  ablest  administratorH;  in  vain  would -they  add  to  these  a  reinforce- 
ment of  real  economists;  all  these  lights  united  could  not  accomplish  such  a  task; 
there  would  necessarily  occur  a  great  number  of  errors  in  their  calculations.  But, 
what  all  the  science  of  such  a  council  could  not  do  for  one  single  product,  competition 
does  without  an  effort  for  the  millions  of  products  in  circulation.  It  does  it  so  well, . 
according  to  principles  so  sure,  and  with  a  precision  so  infallible,  that  there  is  not  any- 
where, where  competition  exerts  its  full  power,,  a  single  product  which  sells  regularly 
either  for  more  or  for  less  than  it  really  cost  from  the  time  of  its  first  formation  to  its 
entire  competition. 

Not  that  it  has  not,  in  this  respect,  inequalities  and  variations,  some  accidental, 
other  permanent.  B  ut  even  these  inequalities  have  also  their  raison  d ' etre.  They  are 
not  determined  by  chance;  far  from  it;  they  are  eovemed  by  laws  and  rules,  and  all 
tend  to  the  better  ordering  of  this  industrial  world  which  we  have  described. 

When  there  are — as  is  usually  the  case,  and  as  it  is  even  essential  that  tliere  should 
be — a  certain  number  of  producers  who  are  engaged  in  the  same  kind  of  production, 
the  price  which  competition  puts  upon  their  merchandise  is  not  determined  for  each 
one  of  them  by  the  cost  price  of  the  merchandise  to  him,  which  may,  and  almost 
always  does,  vary  with  different  producers.  The  price  which  competition  puts  upon 
their  merchandise  is  the  common  or  medium  cost  price.  It  there  are  among  them 
some  more  skillful  than  the  rest,  who  have  been  able  by  means  of  better  processes  or 
greater  attention  to  economize  more  or  less  in  the  cost  of  production,  tnese  gain  a 
little  more  by  selling  at  the  same  price;  they  grow  rich,  and  it  is  only  just  that  they 
should;  it  is  the  legitimate  reward  of  their  skill.  It  is,  at  the  same  time,  an  incentive 
to  all  other  producers.  If  there  are,  on  the  other  hand,  producers  who,  less  attentive 
or  less  skillful,  have  allowed  their  cost  price  to  exceed  the  medium,  they  suffer  loss 
and  ruin;  it  is  the  necessary  penalty  of  their  carelessness  or  theit*  incapacity.  Most 
producers  keep  their  cost  price  at  the  ordinary  level,  and  these  maintain  Uiemselves; 
these  do  not  grow  rich,  but  then  they  are  not  ruined. 

Besides  these  inequalities  between  producer  and  producer,  which  are  a  necessary 
stimulant  t')  the  activity  of  all,  there  are  ()iliei"s,  consisting  in  variations  of  the  selling 
price,  which  frequently  occur  without  any  corresponding  change  in  the  cost  price. 
Tliese  variations  are  the  fluctuations  of  the  market.  There  is  no  product  which  is  not 
subject  to  fluctuations  of  this  kind;  the  differences  between  them,  in  this  regard,  is 
merely  a  question  of  more  or  less.  Some  aie  it  is  true,  for  the  a)nvenience  of  oon- 
sumers,  marked  at  fixed  prices  in  the  stores,  where  they  are  sold  at  retail,  but  they  have, 
nevertheless,  in  the  general  market  and  at  wholesale,  prices  which  vary  more  or  leas, 
according  to  times  and  circumstances.    Why,  it  will  be  asked,  these  fluctuations  in  the 


L 


HEARING   ON   HOUSE   BILL  19746 — DAVENPORT.  301 

selling  price,  which  should  always  be  regulated  by  the  cost  price?  Is  not  this  a  eame  o  f 
chance,  which  destroys  the  equilibrium  of  things  and  overturns  the  general  law  we 
have  just  stated?  Is  there  not  at  least  an  inaccuracy,  a  defect  in  the  picture?  It  is 
not  a  game  of  chance,  there  is  no  inaccuracy  or  defect;  it  is,  on  the  contrary,  one  of  the 
ample  but  providential  means  which  aimpetition  emplovs  to  regulate  the  world. 
But  to  make  this  clear  we  must  consider  another  phaae  of  the  raar>'elou8  order  which 
it  establishes. 

It  is  something  great  to  determine  the  relative  value  of  products.  Without  it,  as 
▼e  have  said,  the  industrial  world  would  not  last  a  day.  But  it  is  not  enough  to 
determine  this  value.  If  it  is  necessary  that  products  be  exchanged  according  to 
stated  conditions,  it  is  no  less  necessary  tliat  producers  or  workmen  be  regularly  sup- 
pUed  to  the  innumerable  sources  of  production;  in  other  words,  that  labor  producers 
oe  distributed  exactly  in  proportion  as  they  are  needed.  Here  is  another  problem  as 
grave  and  important  as  the  first  and  which  liuman  wisdom  would  find  itself  powerless 
to  solve  if  there  were  not  always  present  this  mysterious  power  which  glides  men 
without  their  knowledge.  If  in  the  industrial  world  products  are  innumerable  and 
of  infinite  variety,  the  different  kinds  of  labor  which  concur  in  the  formation  of  these 
products  are  neither  less  varied  nor  less  numerous.  All  these  laborers  are,  besides, 
necessary  and  in  almost  the  same  degree.  Their  dependence  one  upon  another  is 
such  that  no  one  of  them  can  be  neglected  without  the  other  suffering  thereby.  How, 
for  instance,  could  the  baker  make  his  bread  if  the  miller  had  forgotten  to  grind  his 
wheat?  And  how  could  the  miller  give  the  baker  his  flour  if  the  farmer  had  forgotten 
to  sow,  to  reap,  and  to  thrash  his  grain?  How  could  the  farmer,  in  turn,  give  the  miller 
his  grain  if  tne  plowright  and  the  blacksmith  had  not  made  in  time  the  necessary 
implements  for  plowing,  harvesting,  and  thrashing  this  grain?  The  work  of  the 
blacksmith  is  no  less  dependent  upon  that  of  the  mmer  who  takes  the  iron  from  the 
mine  than  that  of  the  plowman  is  upon  the  work  of  the  blacksmith.  In  addition,  all 
are  equally  dependent  upon  the  work  of  the  carrier,  who  transports  their  respective 
products,  as  well  as  upon  the  services  of  the  public  agents  who  provide  for  the  security 
of  these  products  wnile  being  transported.  Human  industry  is  like  an  immense 
chain,  all  the  links  of  which  are  united.  Let  one  of  these  links  be  broken  and  the 
whole  chain  gives  way.  It  must,  therefore,  be  so  arranged  that  none  of  its  works  will 
ever  be  abandoned  or  omitted;  that  they  will  be  accomplished  exactly  at  their  proper 
time  and  in  proportion  to  the  needs  of  every  day.  Who  is  charged  to  provide  for  such 
a  want  in  society?  Nobody;  and  we  may  add  that  nobody  could  do  it.  The  different 
employments  oi  industry,  the  labors  of  all  kinds  which  are  performed  in  all  the  dif- 
ferent d^rees  of  production,  are  so  numerous  that  no  person  could  even  count  them, 
much  less  provide  for  them.  To  see  that  every  one  of  these  innumerable  forces  is 
kept  daily  at  work  is  a  task  so  far  above  all  human  foresight  that  it  would  be  absurd 
to  dream  of  intrusting  it  to  man.  It  has,  however,  been  dreamt  of  at  times.  Under 
the  pretext  that  the  satisfaction  of  the  wants  of  society  was  abandoned  to  chance  it 
was  seriously  proposed  to  confide  to  a  self-styled  social  power  the  duty  of  regulating 
the  different  employments  and  methodically  dividing  all  available  forces  among  them. 
But  before  disposing  of  these  forces  and  apportioning  them  let  this  power  determine 
to  attempt  merely  to  name  them  exactly  or  com]^letely;  the  sight  of  the  insurmount- 
able difficulties  of  this  first  task  will  perhaps  convince  it  that  it  has  hardly  understood, 
until  the  present  moment,  the  incalculable  extent  of  what  it  has  dared  to  undertake 

Some  have  compared  the  organization  of  industry  to  the  organization  of  an  army, 
and  though  that,  as  men  had  succeeded  perfectly  in  regulating  the  movements  of  an 
army,  they  could,  in  like  manner  and  just  as  easil>r,  regulate  the  movements  of  industry. 
How  pitiable  a  comparison!  As  if  the  organization  of  an  army,  where  their  occupa- 
tions are  all  alike,  and  vary,  at  most,  from  one  branch  of  the  service  to  the  other;  which 
bafl  but  one  object  for  all;  which  can  and  must  be  divided  regularly  and  systematically 
into  regiments,  battalions,  companies,  etc.;  which  always  resides  in  certain  chosen 
places  and  under  the  control  of  chiefs — as  if  the  or^nization  of  Puch  an  assemblage, 
we  say,  could  be  for  an  instant  compared  to  the  organization  of  induPtry ,  whose  employ- 
ments are  so  numerous;  which  uses  different  processes  and  instruments  in  each  of 
these  employments;  which  must  be  divided  among  an  infinite  number  of  different 
places,  80  as  to  be  at  all  Uie  sources  of  production  and  distribute  its  forces  everywhere 
m  QDequal  groups,  according  to  the  needs  and  resources  of  the  respective  localities; 
which  by  its  very  nature  refuses  all  regular  division  and  uniform  movement,  and 
fcir  which  unity  of  direction  would  be  death — to  compare  these  two  things  is  to 
c<^»pipare  an  atom  to  a  whole  world.  We  repeat,  therefore,  there  is  no  human  power 
which  can  foresee  and  know  all  the  work  to  be  performed  in  the  different  channels  of 
industr>'  or  which,  for  a  still  stronger  reason,  can  provide  for  its  doing.  What  then 
will  do  it?  The  same  mysterious  and  sovereign  p<.»wer  that  has  already  regulated  the 
relative  value  of  exchangeable  products — competition — a  power  much  more  enlightened 
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and  much  more  active  and  vigilant  than  any  of  those  to  which  the  care  of  public 
interests  is  ordinarily  confided. 

The  means  which  it  employs  are,  moreover,  very  simple.  The  first  is  to  keep  all  its 
particular  interests  constantly  on  the  alert  by  according  the  favors  of  fortune  in  all 
things  only  to  the  most  vigilant,  the  most  active,  and  the  most  skiUlul.  The  second  is 
to  direct  the  particular  interest  of  each  man  to  the  satisfaction  of  the  wants  of  his  fellow- 
men.  As  long,  in  fact,  as  competition  acts  alone,  and  violence  or  fraud  do  not  inter- 
fere, the  only  way  for  a  man  to  get  the  better  of  his  rivals  is  to  provide  better  than  they 
the  means  of  satisfying  in  a  more  prompt,  more  suitable,  and  more  complete  manner  the 
wants  of  those  arouna  him.  Thus,  by  the  aid  of  competition,  if  there  are  in  society 
such  as  civilization  has  made  it  a  million  different  wants,  there  are  also  several  mil- 
lions of  eyes  incessantly  open  to  discover  these  wants,  several  millions  of  minds  inceft- 
santly  occupied  in  studying  and  understanding  them,  and  several  millions  of  aims 
ever  eager  to  supply  them.  The  duties  to  be  performed  in  the  various  branches  of 
industry  are  very  numerous,  it  is  true;  but  the  eyes  which  watch  them  are  still  more 
numerous.  There  is  no  danger  that  any  necessary  or  even  useful  employment  will 
escape  this  active  and  general  vigilance;  no  sooner  does  a  branch  strike  or  languish, 
thmi  a  crowd  of  competitors  offer  to  take  its  place.  Thus  it  is  that  in  this  long  and  mul- 
tiple chain  of  industry,  which  coils  about  itself  in  a  thousand  different  ways,  and  which 
is  made  ud  of  innumerable  links,  there  is  never  any  break  ob  ^p.  Thus  it  is  that 
this  incredible  prodigy  before  which  human  nature  must  bow  is  accomplished  in  a 
Hianner  so  natural  and  so  simple  that  we  are  no  longer  even  surprised  at  it. 

But  it  is  not  enough,  however,  that  all  the  occupations  of  industry  be  filled  contin- 
uously and  completely;  they  must  also  be  filled  in  the  proper  proportion.  That  is, 
the  number  of  men  who  labor  at  them  and  the  amount  of  energy  or  capital  consecrated 
to  them,  must  always  be  proportioned  to  the  real  extent  of  the  work  to  be  done.  Here 
again  we  propound  ourselves  this  eternally  recurring  question:  Who  in  the  world 
could  furnish  this  just  proportion?  And  we  are  forced  to  reply  once  more,  no  one,  not 
even  the  producers.  Competition  alone  can  do  it,  and  competition  alone  does  do  it, 
competition  alone  instructs  the  world  in  this  regard,  beginning  with  the  workmen  them- 
selves, who  could  not  determine,  without  its  aid  the  amount  of  labor  necessary  even 
in  the  special  branch  of  production  in  which  they  are  engaged.  And  how  does  com- 
})etition  instruct  them?  By  increasing  or  diminishing  the  mean  profits  in  each  branch 
of  production,  according  as  the  labor  applied  to  this  branch  more  or  less  fully  corre- 
sponds to  the  extent  of  its  wants.  If  there  be  too  much  labor  applied  in  any  certain 
production  at  once,  thanks  to  competition,  wages  decline  and  the  laborers  are  thereby 
warned  to  seek  employment  elsewhere .  If ,  on  the  contrary,  there  be  a  scarcity  of  labor, 
wages  ^  up,  and  tnis  is  a  warning  to  those  who  are  engaged  elsewhere  to  betake  them- 
selves m  greater  numbers  to  where  the  scarcity  exists.  Thus,  by  the  sole  influence  of 
high  or  low  wages,  labor  is  distributed  and  divided  with  an  almost  infallible  precision 
among  the  different  branches  of  production,  according  to  the  measure  of  their  means, 
and  equilibrium  is  always  maintained  between  the  work  to  be  done  and  the  labor 
assigned  to  it.  Here  it  is  that  we  most  recognize  the  necessity  and  providential  effect 
of  those  fluctuations  of  the  market  of  which  we  spoke  above. 

The  wants  of  society  are  not  ever  the  same ;  on  tne  contrary,  they  vary  from  day  to  day 
in  regard  to  most  objects  of  consumption.  Suppose,  therefore,  that' by  a  marvelous 
effort  of  some  public  power,  the  equihbrium  of  the  different  branches  of  labor  had  been 
exactly  established  to  a  given  day,  so  that  for  each  piece  of  work  to  be  done  there 
would  be  at  hand  a  corresponding  amount  of  labor,  still  nothing  would  have  been  done, 
if  allowance  had  not  been  made  for  the  fact  that  this  amount  of  labor  varies  for  each 
occupation ,  according  to  the  variable  measure  of  its  wants .  To-d ay ,  for  instance ,  a  capi- 
tal of  10,000,000  francs  and  a  force  of  1,000  workmen  are  applied  to  a  particular  branch 
of  production  and  they  are  nearly  the  exact  measure  of  what  it  neecls  at  present;  but 
to-morrow  its  needs  change,  the  product  which  this  branch  of  industry  supplies  is  most 
in  demand  where  there  is  least  of  it,  this  is  what  happens  every  day,  not  only  for  arti- 
cles of  fashion,  but  fcr  many  others.  The  capital  and  labor  devoted  to  this  kind  of 
production  find  themselves,  therefore,  all  at  once  either  insufficient  or  superabundant; 
they  must  be  increased  or  diminished  in  order  to  preserve  the  equilibrium.  Who  will 
regulate  tliese  frequent  and  rapid  variations?  Sometimes,  even  without  the  wants 
being  diminished,  production  may,  with  the  same  amount  of  capital  and  labor,  become 
all  at  once  superabundant  simply  because  the  processes  of  manufacture  have  been 
simplified .  WTio  will  restore  it  to  its  proper  proportion?  Always  the  same  principle — 
competition;  and  the  means  which  it  employs  for  this  end  consist  precisely  in  these 
variations  in  price,  in  these  fluctuations  of  the  market  of  which  we  are  speaking. 
They  are  necessary  and  daily  warnings  for  the  producers.  If  prices  rise,  they  under- 
stand that  the  merchandise  is  becoming  rare  and  that  they  must  hasten  to  supply 
themselves  with  more  of  it;  if,  on  the  contrary,  prices  fall,  they  understand  that  the 


HEAWNG  ON  HOT78B  BELL  19746 — ^DAVENPORT.  808 

market  is  oveFBtocked  and  that  they  must  slacken  production.  Thus  production  is 
constantly  kept  within  bounds  and  taught  to  limit  itself  in  all  its  branches  by  the 
extent  of  man's  wants..  Hence,  that  marvelous  equilibrium  of  disposable  resources 
and  wants  to  be  satisfied,  which  is  the  normal  state  of  civilized  societies,  and  at  which 
we  might  well  be  surprised ,  if  we  could  experience  surprise  at  anything  we  see  every  day. 
When  the  chan^  in  the  extent  of  the  demand  are  considerable  and  sudden,  as  some- 
times happens,  it  is  not  always  possible,  it  is  true,  to  reduce  or  increase  the  production 
instantly  in  the  measure  desired,  and  hence  some  accidental  disturbances  occur  here 
and  there:  but  in  this  case  the  change  in  the  selling  price,  which  continues  as  long  as 
the  derangement  ex  sts,  does  not  cease  to  wars  and  annoy  the  producers,  and  to  urge 
them  to  reduce  or  increase  their  labor  to  the  desired  proportion. 

Economists  generally  say  too  little  about  competition,  at  least  in  express  terms. 
They  rarely  even  pronounce  its  name.  They  are  incessantly  invoking  the  principle, 
however,  in  disguised  terms.  It  is  impossiole,  in  fact,  to  establish  or  to  cany  out 
any  of  the  laws  which  political  economy  has  produced,  without  the  intervention  of 
competition,  for  all  these  laws  ure  based  upon  it.  In  the  work  of  production,  as  in 
the  distribution  of  wealth,  competition  appears  throughout,  not  as  an  accidental  fact, 
but  as  the  sovereign  regulator.  It  is  competition  that  regulates  the  price  of  goods; 
determines  salaries  and  profits;  that  fixes  a  ground  rent  when  there  &ould  be  one; 
which,  in  a  word,  establishes  the  rate  of  remunerations  and  values  of  all  sorts.  They 
say,  and  say  truly,  that  it  stimulates  producers;  but  it  does  much  more,  it  distrib- 
utes, classines,  ana  arranges  them.  If  it  is  the  stimulant  of  production,  it  is  also  the 
check.  It  is  a  Ught  and  a  guide  still  more  than  an  incentive.  We  may  truly  say  that 
industrial  order,  as  it  exists,  is  its  work.  Ima^ne,  if  you  can,  even  one  economic  truth, 
even  one  of  the  rules  and  laws  which  the  science  promulgates,  of  which  it  is  not  the 
source.  Economists,  it  is  true,  invoke  it  incessantly,  but  they  do  so  nearly  always 
without  rmming  it. 

In  some  respects  this  matters  but  little.  Whether  they  appeal  to  this  principle 
by  name,  or  designate  it  by  the  circumstances  it  implies,  by  its  action  and  effects,  it 
is  ever  in  reality  the  same  thing.  It  does  not  on  this  account  lose  any  of  its  essential 
truths.  In  consequence  of  this  reserve  or  foreetfulness  of  the  masters  of  the  science 
of  economy,  however,  competition  has  not  in  tneir  works  the  place  which  is  due  to  it; 
this  immortal  principle  is  not  as  clearly  manifested  as  it  should  be,  nor  is  its  grandeur 
sufficiently  understood.  It  is  this,  perhaps,  which  has  given  a  certain  credit  to  the 
puerile  declamations  of  those  who  attack  it;  and  this  also  explains  how  even  the  adepts 
m  the  science  have  sometimes  dishonored  it  by  the  unworthy  capitulations  to  which 
they  have  submitted  it  or  by  the  incredible  feebleness  of  the  arguments  which  they 
have  used  in  its  defense. 

It  has  sometimes  been  said  that  industrial  competition  was  a  new  principle,  inauff- 
uiated  in  1789,  and  one  of  the  fruits  of  the  French  revolution.  As  if  humanity  could 
have  reached  the  point  of  civilization  which  it  had  reached  at  this  epoch  with- 
out knowing  this  powerful  lever,  this  sovereign  guide,  so  necessary  to  the  development 
3f  its  activity.  After  what  we  have  just  said,  it  seems  to  us  supeinuous  to  demonstrate 
the  error  of  such  an  hypothesis.  Competition  was  not  bom  in  1789,  it  was  bom  in 
the  very  cradle  of  human  society,  which  it  has  led  step  by  step  from  its  state  of  primi- 
tive barbarity  to  the  point  of  civilization  which  it  now  has  reached.  Th^  truth  in 
the  case  is,  that  competition,  although  it  has  never  ceased  to  enlighten  and  govern 
the  world,  has  been  submitted  at  all  times  to  restrictions  of  more  than  one  kind,  the 
sad  effects  of  the  errors  or  evil  passions  of  men;  these  restrictions  were  more  numerous 
previous  to  1789,  at  which  period  some  of  them  were  suppressed,  though  they  did 
not,  alas,  entirely  disappear. 

If  competition  had  always  reigned  without  opposition,  if  it  had  been  able  to  develop 
itself  in  all  its  plentitude  in  the  midst  of  human  society,  such  is  the  virtual  strength, 
the  power,  and  inexhaustible  fecundity  of  this  principle  that  humanity  would  have 
marched  from  progress  to  progress,  and  with  unceasing  rapidity,  toward  a  future  of 
proeperity,  wealth,  and  general  well-being,  of  which  at  present,  perhaps,  it  has  not 
the  least  conception.  We  can  judge  of  this  from  the  progress  it  made  in  certain  coun- 
tries during  the  intervals,  always  too  brit»f ,  in  which  it  enjoyed  a  satisfactory,  if  not 
complete,  hberty.  But  this  liberty  was  needed  in  the  past,  and  is  needed  in  the 
present.  The  action  of  competition  supposes  the  liberty  of  man  at  least  in  his  indus- 
trial relations.  In  fact,  it  supposes,  first,  absolute  spontaneity  and  freedom  between 
the  contracting  parties,  between  the  seller  and  the  buyer  of  an  article,  between  him 
who  offers  a  product  and  him  who  accepts  it;  for  if  one  of  the  parties  can  impose  his 
conditions  on  the  other  there  is  no  longer  any  competition,  there  is  no  longer  even  a 
contract.  It  supposes,  moreover — and  this  is  also  an  essential  condition — ^that  each 
one  be  free  to  eo  to  a  tnird  party  when  he  is  not  satisfied  with  the  conditions  offered 
him.    Now,  wno  does  not  know  to  how  many  obstacles  this  twofold  liberty  has  been 
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subjected  at  all  times?  These  obstacles  arise  sometimes  from  the  spirit  of  anarchy 
and  disorder,  and  from  the  absence  of  a  tutelary  authority  able  to  protect  the  contnct- 
ing  parties,  and  sometimes  from  abuses  of  this  authority. 

Charles  Coqukun. 


Committee  on  the  Judiciary, 

House  of  Representatives, 

Tuesday,  April  £1,  190S. 

The  subcommittee  met  at  10.80  o'clock  a.  m.,  Hon.  Charles  E. 
Littlefield  in  the  chair. 

ABOinCEirr  of  MB.  DANIEL  DAVENPOBT— Continued. 

Mr.  Davenport.  Mr.  Chairman,  during  the  discussion  of  tins  prop- 
osition on  Saturday  last  I  did  not  have  at  hand  an  authority  which 
I  told  the  committee  I  would  produce,  upon  the  subject  of  the  effect 
of  the  regulation  of  commerce  by  Congress,  the  pjoint  being  that 
because  the  power  of  Congress  is  plenary  and  exclusive,  what  it  says 
shall  be  and  shall  not  be  covers  the  whole  subject,  and  it  super- 
sedes  

Mr.  Littlefield.  The  common-law  remedies? 

Mr.  Davenport  (Continuing) :  The  common  law  bearing  upon  the 
proposition. 

Mr.  Littlefield.  That  is,  making  an  application  to  a  particular 
case — take  your  clients  in  the  Danbury  Hat  Case — the  existence  of  the 
antitrust  law  deprived  you  of  what  would  have  been  your  comnwn- 
law  remedy  in  the  State  courts. 

Mr.  Davenport.  If  the  Sherman  Antitrust  Act  should  be  amended 
in  the  manner  that  is  proposed  here,  it  would  cut  off  our  common- 
law  right,  because  Congress  has  legislated  on  the  subject  and  said 
that  certain  combinations  should  be  lawful,  in  effect. 

Mr.  Littlefield.  Yes. 

Mr.  Davenport.  I  cite  here  and  quote  from  the  case  of  Kobbins  t;. 
Shelby  Taxing  District  (120  U.  S.,  492).    The. court  says: 

Certain  principles  have  been  already  established  b^'  the  decisions  of  this 
court  which  will  conduct  ns  to  a  satisfactory  decision.  Among  those  principles 
are  the  following: 

1.  The  Constitution  of  the  I'nlted  States  having  given  to  Congress  the  i)ower 
to  regulate  coiumerce,  not  only  with  foreign  nations*  but  among  tlie  several 
States,  that  power  is  necessarily  exclusive  whenever  the  subjects  of  it  are 
national  in  their  character,  or  admit  only  of  one  imiform  system,  or  plan  of 
regulation.  This  was  decided  in  the  case  of  Cooley  t*.  Hoard  of  Wardens  of 
the  Port  of  Philadelphia  (12  IIow.,  299,  319),  and  was  virtually  Involved  in  the 
case  of  Gibbons  r.  Ogden  (9  Wheat.,  1),  and  has  been  confirmed  in  many  sub- 
sequent cases,  iimongst  others,  in  lirown  v.  Maryland  (12  Wheat.,  419) :  Tb<* 
Passenger  Cases  (7  How.,  283)  ;  Cnmdall  v.  Nevada  (6  Wall.,  35,  42)  :  Ward  r. 
Maryland  (12  Wall.,  418,  430)  ;  State  Freight  Tax  Cases  (15  Wall.,  232,  27im: 
Henderson  v.  Mayor  of  New  York  (92  U.  S.,  259,  272)  ;  Railroad  Co.  r.  Huse:« 
(95  U.  S.,  4(i,%,  469)  :  Monile  r.  Kimball  (102  U.  S.,  691,  Gi)7)  ;  (iloucester  K«Try 
Co.  r.  Pennsylvania  (114  U.  S.,  196,  203)  ;  Wabash,  etc.,  Railwjjy  CV  r.  llli'i**:'^ 
(118  U.  S.  557). 

2.  Another  established  doctrine  of  this  court  is,  that  where  the  power  of 
Congress  to  regulate  is  exclusive  the  failure  of  Congress  to  make  express  regu- 
lations indicates  its  will  that  the  subject  shall  be  left  free  from  any  'restric- 
tions or  impositions;  and  any  regulation  of  the  subject  by  the  States,  except 
in  matters  of  local  concern  only,  as  hereafter  mentioned,  is  repugnant  to  such 
freedom.  This  was  held  by  Mr.  Justice  Johnson  In  Gibbons  v.  Ogden  (9 
Wheat,  1,  222)  ;  by  Mr.  Justice  Grler  In  The  Passenger  Cases  (7  How.,  283,  462). 
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and  has  been  affirnied  in  subsequent  cases.  (State  Freijrht  Tax  Cases,  15  Wall., 
232,  279;  Railroad  Co.  v.  Husen,  95  U.  S.,  465.  46D;  Welton  v.  Missouri,  91  U.  S., 
275,  282;  Mobile  v.  Kimball.  102  U.  ^.,  691,  697:  Brown  v.  Houston,  114  U.  S., 
622,  631;  Walling  r.  Michigan,  116  U.  S.,  446,  455:  Pickard  v.  Pullman  So.  Car 
Co.,  117  U.  S.,  34;  Wabash,  etc..  Railway  Co.  r.  Illinois,  118  U.  S.,  557.) 

So  much  for  that  proposition.  In  the  case  of  Call  v.  The  Western 
Union  Tele^aph  Company  (181  U.  S.)  is  found  an  authority  which 
defines  precisely  the  situation  of  the  United  States  in  regard  to  the 
common  law.  ^There  is  no  body  of  common  law  of  the  United  States, 
either  civil  or  criminal,  which  has  the  same  character  as  a  body  of 
substantive  law,  such  as  the  Federal  statutes  have,  for  instance.  I 
thought  I  had  a  typewritten  extract  from  that  case  here,  but  I  can 
not  mid  it.  As  I  said  the  other  day,  each  State  has  a  system  of  com- 
mon law,  and  there  are  common  to  those  systems  of  common  law  in 
all  the  States  certain  fundamental  principles  which  the  Federal 
courts  in  matters  pertaining  to  interstate  commerce  resort  to;  but 
it  has  not  the  force  of  a  Federal  system  of  law. 

Mr.  LiTTUEFiELD.  One  is  Federal  in  its  character  and  the  other 
is  State  or  common  law  in  its  character.  I  suppose  that  is  the  difTer- 
entiation,  is  it  not? 

Mr.  Davenport.  Yes.  It  is  carefully  distinguished  there,  in  that 
case. 

Mr.  LiTTLEFiELD.  Where  the  court  has  jurisdiction  in  either  civil 
or  criminal  matters,  that  is  conferred  by  the  statute,  and  the  Federal 
court  is  administering  the  law,  it  may  be  governed  by  common-law 
rules  in  determining  the  rights  of  parties. 

Mr.  Davenport.  Yes,  in  the  case  of  the  United  States  courts. 

Mr.  LiTTLETiELD.  But  they  do  not  get  any  of  their  jurisdiction 
from  the  common  law  ? 

Mr.  Davenport.  The  United  States  courts  proper  are  in  cases  of 
diversity  of  citizenship  of  course  courts  in  the  States  in  which  they 
5*it,  in  the  same  sense  as  the  State  court  is,  though  independent,  and 
they  administer  the  rights  of  parties  and  proceed  according  to  the 
principles  of  law  applicable  to  such  matters  in  those  States. 

Mr.  Littlefield.  But  thev  do  that  bv  virtue  of  a  Federal  statute  ? 

Mr.  Davenport.  No. 

Mr.  Littlefield.  Is  it  not  a  Federal  statute  which  provides  that 
the  same  rules  shall  be  applied  in  the  same  proceeding? 

Mr.  Davenport.  That  is  merely  as  to  matters  of  procedure. 

Mr.  Littlefield.  Yes. 

Mr.  Da  vex  fort.  The  chairman  asked  me  the  other  dav  a  verv  in- 
teresting  question  when  I  was  reading  a  quotation  from  Mr.  Justice 
Matthews,  as  to  the  historical  accuracy  of  the  statement  that  the 
Declaration  of  Independence  was  the  fii-st  official  act  of  this  nation, 
and  I  referred  to  a  case,  as  throwing  some  light  upon  it,  which  was 
decided  in  the  early  history  of  the  Government  by  Chief  Justice  Jay, 
in  which  the  doctrine  was  laid  down  that  the  United  States  origi- 
nated oh  the  4th  day  of  July,  1776,  and  that  its  national  character 
was  not  postponed  until  either  the  acknowledgment  of  independence 
in  the  treaty  of  peace  in  1788  between  Great  Britain  and  the  United 
States,  or  until  the  adoption  of  the  Constitution  in  1787.  I  find  thei-e 
are  two  cases  which  support  that  proposition.  One,  which  I  referred 
to  the  other  day,  was  the  case  of  Chisholm  v.  Georgia  (2d  Dallas, 
decided  in  1793),  and  the  other  is  the  case  of  Ware  v.  Hylton  (3d 
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Dallas,  in  179G).  Both  cases  involved  the  consideration  of  the  prop- 
osition underlying  this  subject,  and  both  proceeded  upon  the  theory 
that  the  United  States  became  a  nation  and  took  its  origin  in  the  year 
1776.  There  miffht  be  some  question  raised  whether  it  did  not  exist 
even  before  the  Declaration  or  Independence,  in  view  of  the  fact  that 
the  Continental  Congress  had  really  assumed  the  powers  of  a  revolu- 
tionary body,  and  was  proceeding  to  raise  an  army — had  raised  an 
army  and  appointed  a  commander  in  chief  and  entered  into  various 
international  relations  thereby,  under  the  laws  of  nations.  I  think 
this  proposition  is  of  importance. 

Mr.  LiTTLEFiELD.  Was  one  of  those  cases  a  case  where  the  court  in 
the  opinion  referred  to  the  rights  that  are  fundamental  to  the  social 
compact  ? 

Mr.  Davenport.  No.  In  the  case  of  Chisholm  v.  Georgia  (2d 
Dallas)  a  citizen  of  South  Carolina,  I  think,  had  brought  a  suit 
against  the  State  of  Oeorgia,  and  the  defense  was  made  that  ^ou 
could  not  sue  a  sovereign  State,  and  the  Supreme  Court  of  the  United 
States  in  that  case  held  that  under  the  provisions  of  the  Constitution 
as  it  then  was  you  could  sue  the  State,  and  it  was  that  decision  that 
led  to  the  adoption  of  the  eleventh  amendment.  The  case  of  Ware  i\ 
Hylton  was  wnere  a  party  owed  a  debt  to  a  British  subject  before  the 
breaking  out  of  the  Involution,  the  debtor  living  in  Virginia. 
Shortly  after  the  Declaration  of  Independence  the  State  of  Virginia 
passed  a  sequestration  act  and  also  an  act  that  was  claimed  to  oe  a 
confiscatory  act,  and  the  debtor  had,  in  pursuance  of  those  laws,  paid 
his  debt  into  the  public  treasury  of  Virginia,  and  Vir^nia  had  taken 
that  money  and  spent  it.  When  the  definitive  treaty  or  peace  between 
Great  Britain  and  the  United  States  was  made  there  was  a  provision 
in  it  that  there  should  be  no  legal  impediment  to  the  recovery  by  the 
British  creditors  of  their  debts  from  tne  citizens  of  the  United  States, 
and  a  suit  was  brought  by  the  British  creditor  against  his  debtor  in 
Virginia.  John  Marshall,  then  a  practicing  lawyer,  appeared  for  the 
State  of  Virginia,  and  in  behalf  of  the  debtor  also,  to  maintain  the 
validity  of  those  sequestration  and  confiscatory  laws,  and  that  they 
could  not  be  affected  by  the  treaty,  and  in  the  discussion  of  those 
questions  this  subject  of  the  relations  between  the  colonies  during  the 
Revolutionary  war  and  Great  Britain,  singly  and  collectively,  was 
involved ;  so  that  the  chairman  will  find  upon  investigation  that  Mr. 
Justice  Matthews's  statement  in  the  case  of  Fich  &  Co.  v.  Hopkins, 
118  U.  S.,  which  I  have  cited,  is  not  only  historicallv  correct,  but  that 
it  is  a  matter  of  vast  legal  import.  The  Declaration  of  Inde- 
pendence and  the  ensuing  governmental  legislative  acts  of  the  Conti- 
nental Congress  really  were  the  Constitution  of  the  American  people 
up  to  1781,  when  articles  of  confederation  were  finally  adopted  by  the 
requisite  number  to  make  it  effective;  and  when  Mr.  Lincoln  in  his 
Gettysburg  address  said,  speaking  in  1863,  "  four  score  and  seven 
years  ago  our  fathers  brought  forth  upon  this  continent  a  new  pation, 
conceived  in  liberty  and  dedicated  to  the  proposition  that  all  men  are 
created  equal,"  it  was  historically  and  legally  sound ;  and,  as  I  say, 
I  consider  that  that  has  great  weight,  as  it  affects  the  construction 
of  the  fifth  amendment  to  the  Constitution. 

Mr.  LiTTLEFiELD.  That  as  a  matter  of  rhetoric  would  to  a  certain 
extent  contraindicate  the  utterance  of  our  great  friend,  Rufus  Choate, 
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who  referred  to  the  Declaration  of  Independence  as  a  mass  of  glitter- 
ing generalities. 

Mr.  Davenport.  I  know  that  he  said  that,  and  he  said  many  other 
foolish  things  in  his  time.  You  must  remember  that  the  Declaration 
of  Independence  is  saturated  with  nationality.     It  says: 

When  In  the  course  of  human  events,  it  becomes  necessary  for  one  people  to 
dissolve  the  political  bands  which  have  connected  them  with  another,  and  to 
assume  among  the  powers  of  the  earth,  the  separate  and  equal  station  to  which 
the  laws  of  nature  and  of  nature*s  God  entitle  them,  a  decent  respect  to  the 
opinions  of  mankind  requires  that  they  should  declare  the  causes  which  Impel 
them  to  the  separation. 

Then,  if  you  will  remember,  all  through  the  Declaration  of  Inde- 
pendence, when  they  arraign  the  King  of  England  for  what  he  has 
done  to  them,  they  are  all  assumed  to  be  acts  done  against  the  Ameri- 
can people.  He  has  done  this,  that,  and  the  other  "with  our  assem- 
blies," and  so  forth.  But  to  sum  it  all  up,  I  say  that  the  Declaration 
of  Independence  is  saturated  with  the  idea  of  nationality,  and  it 
would  be  a  mistaken  point  of  view,  either  historically  or  legally,  to 
regard  the  Declaration  of  Independence  as  of  no  more  significance 
than  the  declaration  of  a  political  party — a  platform.  It  is  an  instru- 
ment of  an  entirely  different  character. 

Mr.  LrrTLBriELD.  The  Mecklenburg  declaration  was  a  precursor  of 
the  Declaration  of  Independence. 

Mr.  Davenport.  That,  I  believe,  is  a  fake.  But  be  that  a^  it 
may,  the  Declaration  of  Independence  is  the  title  deed  of  American 
institutions. 

Mr.  LirrLBFiELD.  Your  idea  is  that  that  saturated  the  situation 
with  the  fundamental,  inherent  principles  of  natural  justice,  and 
that  having  produced  that  result  the  Constitution  shoula  be  treated 
as  likewise  saturated  with  the  same  conditions. 

Mr.  Davbnpoht.  Yes;  It  would  be  neither  legally  nor  historically 
correct  to  separate  the  two.  The  Declaration  of  Independence  when 
it  was  proclaimed  was  read  at  the  head  of  the  Army.  It  was  read 
at  every  camp  fire  during  the  dark  days  of  the  Revolution.  When 
they  got  pretty  well  discouraged  Washington  would  have  it  brought 
out  and  read  to  the  soldiers.  Talk  about  your  State  conventions 
adopting  and  ratifying  the  Constitution — the  constitutional  con- 
vention ratifying  it!  Why,  the  whole  American  people  put  every- 
thing they  had  behind  the  Declaration  of  Independence  for  the 
purpose  of  making  it  good,  and  bv  their  sacrifices  and  by  their 
struggles  they  ratified  and  established  that  instrument  as  their  funda- 
mental law  until  they  should  see  fit  later  to  change  it.  The  point,  of 
course,  that  I  seek  to  bring  out,  is  that  that  document  is  fundamental 
to  our  institutions;  the  principles  involved  in  it  are  fundamental. 
And  while  in  1777  the  Congress  proposed  to  the  States  to  have  a  cer- 
tain loose  form  of  national  government,  the  articles  of  confederation, 
adopted  in  1781,  which  proved  to  be  inadequate  and  unsatisfactory, 
and  while  later  they  proposed  the  Constitution  of  the  United  States, 
framed  by  the  Constitutional  Convention  of  1787,  which  was  ratified 
by  the  people  of  the  several  States  in  the  following  year,  these  were 
merely  changes  in  the  form  of  government.  Those  instruments  were 
built  upon  and  embodied  the  fimdamental  principles  in  the  Declara- 
tion 01  Independence;  and  you  will  remember  in  this  connection 
that  Mr.  Hamilton,  in  one  of  the  early  numbers  of  the  Federalist, 
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« 

perhaps  the  first  number,  said:  ^^A  nation  without  a  national  gov- 
ernment is  an  awful  spectacle.''- 

I  think  there  can  be  no  doubt  of  the  correctness  of  this  position: 
and  that  being  so,  I  think  the  position  so  ably  maintained  by  the 
chairman  of  this  committee,  Mr.  Littlefield,  in  his  minority  report 
on  the  employers'  liability  bill  is  that  its  menas  is  the  same  as  that 
of  the  fourteenth  amendment  in  this  respect,  that  the  true  construc- 
tion, probably,  of  the  fifth  amendment  will  ultimately  prevail.  In 
discussing  the  several  propositions  offered  in  relation  to  this  sub- 
ject it  should  ever  be  borne  in  mind  that  in  all  probability  there  will 
soon  come  in  the  progress  of  events  a  declaration  by  the  Supreme 
Court  of  the  United  States  directly  to  that  effect  upon  that  point; 
and  that  this  proposed  Hepburn  bill  and  Mr.  Smith's  bill  and  all 
other  bills  which  look  to  the  exemption  of  certain  classes  of  persons 
from  the  operation  of  the  Sherman  antitrust  law,  not  based  on  a 
natural  but  on  an  artificial  distinction,  will  fall,  just  as  the  classifi- 
cations of  that  character  made  by  the  legislatures  of  the  States  in 
their  statutes  have  fallen,  and  for  the  same  reason. 

On  the  question  about  the  common  law,  I  wanted  to  direct  the 
attention  or  the  committee  to  the  case  of  the  Western  Union  Tele- 
graph Company  v.  Call  Publishing  Company  (181  U.  S.),  com- 
mencing at  page  100.    The  court  said : 

This  court  Las  often  held  that  the  full  control  over  interstate  commerce  is 
vested  in  Congress,  and  that  it  can  not  be  regulated  by  the  States.  It  has 
also  held  that  the  inaction  of  Congress  is  indicative  of  its  intentions  that  such 
interstate  commerce  shall  be  free,  and  many  cases  are  cited  by  counsel  for 
the  telegraph  company  in  which  these  i)roposltions  have  been  announced. 
Reference  is  also  made  to  opinions  in  which  it  has  been  stated  that  there 
is  no  Federal  common  law  different  and  distinct  from  the  common  law  existing 
in  the  several  States.  Thus,  in  Smith  v.  Alabama  (124  U.  S.,  466,  478).  it 
was  said  by  Mr.  Justice  Matthews,  speaking  for  the  court : 

There  is  no  common  law  of  the  United  States  in  the  sense  of  a  national 
customarj'  law  distinct  from  the  common  law  of  England  as  adopted  by  the 
several  States,  each  for  itself,  applied  as  its  local  law, -and  subject  to  such  al- 
terations as  may  be  provided  by  its  own  statutes.  (Whenton  v,  Peters,  8  Pet., 
591.)  A  determination  in  a  given  case  of  what  that  law  is  niny  be  different 
in  a  court  of  the  United  States  fnmi  thnt  which  prevails  in  the  judicial  tribu- 
nals of  a  particular  State.  This  arises  from  the  circumstance  that  courts  of 
the  United  States,  in  cases  within  their  jurisdiction  where  they  are  called  u|)on 
to  administer  the  Inw  of  the  State  in  which  they  sit,  or  by  which  the  transaction 
is  governed,  exercise  an  indei)endent,  though  concurrent,  jurisdiction,  and  are 
required  to  ascertain  and  declare  the  law  according  to  their  own  judgment. 
This  is  illustrated  by  the  case  of  Railroad  Co.  v.  Lockwood  (17  Wall.,  357  K 
where  the  common  law  prevailing  in  the  State  of  New  York  in  reference  to  the 
liability  of  common  carriers  for  negligenct»  received  a  different  interpretation 
ffoni  that  placed  ui)on  it  by  the  judicial  tribunals  of  the  State:  but  the  law  as 
jipplied  is  none  the  less  the  law  of  that  State  (p.  478). 

Then  the  court  continues  as  follows: 

Properly  understood,  no  exceptions  can  be  taken  to  declarations  of  this  kind. 
There  is  no  body  of  Federal  common  law  separate  and  distinct  from  the  couiuion 
law  existing  in  the  several  States  in  the  sense  that  there  is  a  body  of  statute 
law  enacted  by  Congress  separate  and  distinct  from  the  body  of  statute  law 
enacted  by  the  several  States.  But  it  is  an  entirely  different  thing  to  hold  tlmt 
there  is  no  common  law  in  force  generally  throughout  the  X'nitel  8t:ites,  -mhI 
tint  the  countless  multitude  of  interstate  commercial  transactions  are  subject 
to  i:o  rales  and  burdene<l  l)y  no  restrictions  other  than  those  expressed  in  tlie 
statutes  of  Congress. 

And  the  court  goes  on  to  expatiate  on  that  point,  and  they  say  that 
there  are  certain  principles  wnich  by  reason  of  their  generality,  and 
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as  you  may  sav,  universality,  of  application,  may  be  considered  in 
connection*  with  interstate  transactions. 

Of  course  the  whole  point  of  what  I  have  been  saying  on  that 
particular  subject  is  this:  I  say  you  could  not  adopt  this  proposed 
Hepburn  bill  as  it  is  provided  in  the  sections  that  relate  to  what  we 
may  briefly  call  the  "  boycott,"  and  things  connected  therewith,  which 
Mr.  Low  says  are  independent  of  the  other  provisions  of  the  statute 
and  are  intended  to  be  substantive  chants  in  the  law— you  could  not, 
I  say,  adopt  those  and  leave  a  party  situated  as  Mr.  Ix)w  was,  and 
iiS  almost  evervbody  who  does  an  interstate  business  is,  any  protec- 
tion; because  Congress  having  said  that  all  contracts,  combinations, 
and  so  forth,  in  restraint  of  trade,  are  illegal,  but  that  certain  other 
ones  shall  be  in  effect  legal,  that  would  be  the  declaration  by  the  body 
having  plenary  and  exclusive  power  over  the  subject  and  which 
declares  what  the  law  is  on  the  subject;  and  if  Mr.  Low  undertook 
to  resort  to  the  State  court,  or  indeed  the  Federal  court,  if  he 
brought  a  suit  based  on  diversity  of  citizenship,  he  would  be  con- 
fronted with  the  difficulty  that  Congress  had  legalized  the  things 
which  at  common  law  were  illegal. 
Mr.  LnTLEFiELD.  And  of  which  he  complained  ? 
Mr.  Davbnpobt.  And  of  which  he  complained.  Of  course  the 
situation  is  entirely  different  now. 

Mr.  LiTTLEFiELD.  That  is,  unless  he  could  establish  that  it  was  an 
unreasonable  combination  in  restraint  of  trade. 

Mr.  Davenpobt.  No,  that  would  not  make  any  difference.    These 
things  I  am  speaking  of  are  outside. 
Mr.  LmLBFiELD.  Yes. 

Mr.  Davenfobt.  There  are  two  ways  to  stab  this  law  to  death. 
One  is  that  concocted  by  the  gentlemen  who  drew  this  bill,  to  put  in 
the  word  "  unreasonable  '"  in  the  first  section. 

Mr.  LnTLETTELD.  You  cited  your  authorities  and  made  yourself 
clear  on  that  proposition,  quoad  its  criminal  features,  but  would  that 
apply  to  the  c\\\\  remedy  under  the  statute  with  the  same  force?  Do 
you  think  it  would  ? 

Mr.  Davenport.  That  brings  me  to  a  thought  I  think  I  had  not 
approached. 

Mr.  LrrTLEriELD.  Of  course  we  know  that  the  criminal  pleading 
requires  more  definiteness  than  civil  pleading. 

Mr.  Da\'enport.  You  must  remember  that  this  statute  is  penal  not 
only  because  it  is  criminal,  but  because  it  treats  all  the  busmess  sub- 
jected to  it  as  a  public  nuisance.  It  confiscates  all  trust -made  goods 
while  in  transit.  The  United  States  Government  in  proceeding 
against  these  parties  does  not  proceed  against  them  as  if  it  were  itseli 
a  person  having  any  property  rights  or  any  interest  in  the  matter, 
but  in  behalf  oithe  public.  It  proceeds  to  destroy  or  control  the  evil 
by  the  equity  branch  of  the  Government — this  thing  which  has  been 
by  the  Supreme  Court  likened  to  a  public  nuisance.  The  Sherman 
Act  is  therefore  penal  for  this  reason.  It  is  also  penal  in  the  pro- 
vision for  treble  damages,  except  in  so  far  as  these  gentlemen  may 
succeed  in  destroying  its  effectiveness  in  that  respect  by  reducing  the 
dama^res  from  treble  to  single. 

Mr.  LrrTLEFiELD.  Is  that  question  of  damages  its  turning  point  on 
its  penal  character? 
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Mr.  Davenport.  No;  I  say  if- 


Mr.  LiTTLEFiELD.  YouF  idea  is  that  all  the  remedies,  whether  civil 
or  criminal,  under  the  Sherman  antitrust  act  are  penal  in  their  char- 
acter? 

Mr.  Davenport.  Certainly.  While,  of  course,  it  is  to  remedy  a 
supposed  great  public  evil,  yet  the  act  is  penal  in  its  character. 

Mr.  LrrrLBFiELD.  That  is,  the  act  that  gives  the  civil  remedv  is  the 
same  act  that  makes  them  criminally  liable,  and  when  that  falls  down 
for  any  reason  on  the  criminal  side  it  also  falls  on  the  civil  side,  out 
of  the  same  infirmity  ? 

Mr.  Davenport.   Yes. 

Mr,  LiTTLEFiEiiD.  The  moment  you  import  any  lan^a^e  which 
weakens  it  into  the  criminal  side  of  the  statute,  the  civil  side  sound- 
ing on  its  criminal  features  is  also  rendered  infirm ;  is  that  your  idea  f 

Mr.  Davenport.  They  are  all  stabbed  at  the  same  blow  by  inserting 
the  word  "  unreasonable  "  thei^e. 

Mr.  Littlefield.  Your  idea  is  that  that  affects  equally  injuriously 
the  civil  remedy  as  it  does  the  criminal  one  ? 

Mr.  Davenport.  Certainly  it  does.  I  think  that  could  be  demon- 
strated. 

Mr.  Littlefield.  You  have  no  authorities  on  that  specific  point, 
though? 

Mr.  Davenport.  The  very  authorities  which  I  have  quoted. 

Mr.  LnTLEFiELD.  But  they  were  all  relating  to  penal  statutes  and 
criminal  offenses. 

Mr.  DiAVENPORT.  Thev  were  criminal,  some  of  them. 

Mr.  Littlefield.  YevS. 

Mr.  Davenport.  But  the  same  doctrine  is  laid  down  there  in  them. 
An  examination  of  those  cases  reveals  the  fact  that  whether  you  de- 

Erive  a  man  of  his  freedom  by  the  interposition  of  a  court  of  equity — 
is  freedom  which  he  otherwise  would  possess — or  whether  you  strip 
him  of  his  property,  whether  it  be  by  wa^  of  penalty  or  in  any  other 
way,  or  whether  you  expose  him  to  criminal  prosecution,  running 
through  those  cases  is  this  doctrine,  that  the  statute  is  of  a  penal  na- 
ture; and  in  order  to  subject  a  man  to  loss  in  any  respect  in  conse- 
quence of  them  you  have  got  to  have  that  measure  of  definiteness 
which  is  applicable  equally  to  the  criminal  and  to  the  civil.  Of 
course  you  can  see  how  it  would  act.  Suppose  the  United  States  re- 
sorted to  its  action  in  equity  to  restrain  these  people.  You  must 
remember  that  in  that  act  there  is  a  provision  that  every  bit  of  prop- 
erty is  confiscated  in  its  passage  from  State  to  State.  The  Govern- 
ment can  seize  it.  The  subject-matter  that  is  brought  about  by  these 
combinations,  or  with  which  those  combinations  relate,  is  subject  to 
confiscation  by  the  Government,  and  I  think  it  is  not  necessarv  for  me 
to  do  anything  further  along  those  lines  than  to  throw  out  tliat  sug- 
gestion. But  the  question  of  the  chairman  brings  to  mv  mind  a  sub- 
ject more  or  less  cognate  to.  it.  I  want  to  show  you  the  destructive 
purpose — it  must  have  been  a  purpose — of  those  who  concocted  this 
bill.  I  know  that  they  say :  "  Why,  we  did  not  know  about  this,  we 
did  not  understand  it,  etc.,  but  that  is  almost  too  much  for  me  to  ac- 
cept. I  have  no  doubt  that  Mr.  Low  and  Professor  Jenks  and  Mr. 
Marburg  had  no  conception  of  what  was  the  precise  effect  of  what 
was  done. 
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Mr.  LimjEFiBLD.  They  do  not  undertake  to  be  responsible  for  the 
legal  end  of  the  proposed  bill. 

Mr.  Davenport.  I  understand  not,  and  I  could  not  impute  to  them 
anything ;  but  when  we  see  things  done  which  have  a  definite  eflFect  to 
ruin  this  act,  we  can  not  believe  but  what  there  was  back  of  it  some- 
where a  concerted  movement  to  bring  about  those  results. 

Mr.  LrrrLEPncLD.  When  we  understand  that  eminent  lawyers  put 
the  language  into  shape,  we  have  a  right  to  assume  that  they  knew 
what  they  meant,  I  suppose. 

Mr.  Davenport.  The  chairman  asked  me  the  other  day  if  I  could 
define  the  difference  between  a  combination  and  a  conspiracy.  I 
think  we  would  all  agree  that  a  combination  to  destroy  and  kill  is  a 
conspiracy,  and  I  should  look  upon  this  performance  as  a  conspiracy 
to  destroy  the  rights  of  the  individual  by  Congressional  legislation  in 
the  interests  of  great  combinations,  both  of  labor  and  capital.  Pre- 
cisely what  part  one  and  another  may  have  taken  in  it,  I  do  not  know. 
I  have  no  doubt  Casca  was  there,  and  Cassius,  and  we  are  told  that 
Brutus  was  there,  too,  he  whose  sworn  duty  was  to  defend  this  law. 

Mr.  LrrTLEnELD.  What  we  want  to  know  is  what  is  going  to  hap- 
pen to  Caesar. 

Mr.  Davenport.  You  know,  when  Mark  Antony  held  up  the  man- 
tle of  Caesar,  he  was  able  to  say — I  do  not  know  now  he  was  able  to 
do  it,  because  it  is  said  that  he  was  not  there  the  day  of  the  assassi- 
nation, but  he  did  say :  "  See  what  a  rent  the  envious  Casca  made," 
and  "  In  this  place  ran  Cassius'  dagger  through,"  "  Through  this  the 
well  beloved  Brutus  stabbed ;  and  as  he  pluckxl  his  cursed  steel  away 
mark  how  the  blood  of  Caesar  foUow'd  it,  as  rushing  out  of  doors,  to 
be  resolv'd  if  Brutus  so  unkindly  knock'd,  or  no."  I  do  not  know 
that  we  can  point  out  to  you  who  did  this  particular  thin^  or  that,  but 
we  can  show  you  who  gets  the  benefit  of  it  all,  througn  the  actual 
ruination  of  the  Sherman  Anti-Trust  Act  for  all  purposes?  We  may 
suppose  that  all  the  conspirators  had  a  hand  in  it. 

Mr.  LiTTLEFiELD.  I  Want  to  get  one  clear  illustration  into  the  record 
so  as  to  get  your  view  of  the  law  in  relation  to  this  question  of  the 
effect  of  the  proposed  legislation  upon  the  common  law  rights  of 
men  situated  as  your  clients  were  in  the  Danbury  Hat  Case.  As  I 
understand  it,  roughly  speaking,  the  Danbury  hat  people  sold  in  the 
State  of  Connecticut  $10,000  worth  of  their  product,  and  throughout 
the  country  $400,000  worth  of  their  product.  Under  the  provisions 
of  the  Sherman  Anti-Trust  Act  you  adequately  alleged  a  boycott  in- 
terstate in  its  character,  by  virtue  of  which  they  recovered.  T^et  us 
assume  for  the  purpose  of  illustration — I  do  not  know  what  the  facts 
may  have  been — ^that  there  were,  say,  a  dozen  or  fifteen  or  a  hundred 
or  two  hundred  people  in  the  State  of  Connecticut  who  among  the 
others  entered  into  a  conspiracy  to  boycott  the  Danbury  hat  people 
in  Connecticut,  and  then  in  order  to  make  their  attack  upon  the  Dan- 
bury hat  people  more  effective,  they  extended  the  boycott  through 
the  country,  as  alleged  by  you  in  your  declaration.  Oi  course,  when 
a  conspiracy  is  formed,  any  act  done  by  any  conspirator  is  one  for 
which  all  the  conspirators  are  responsible.  The  first  matter  on  which 
I  want  you  to  make  a  statement  is  this.  Of  course  the  combination 
in  Connecticut  would  be  amenable  there,  assuming  it  to  be  a  boy- 
cott. Why  does  it  prove  any  less  actionable,  the  Sherman  Anti-Trust 
Act  or  the  provisions  of  this  bill  to  the  contrary  notwithstanding,  if 
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in  connection  with  that  conspiracy  they  had  other  conspirators  all 
through  the  country  for  the  purpose  not  only  of  carrying  out  that 
conspiracy  but  a  wider  conspiracy  of  which  the  Connecticut  con- 
spiracy is  the  original  or  constituent  part?  Why  could  not  your 
Client  bring  an  action  against  the  Connecticut  people  and  recover 
against  them  on  the  ground  that  these  other  acts  were  merely  a  part 
ox  their  original  conspiracy,  and  if  harm  was  done  the  original  con- 
spirators were  responsible  for  the  act  that  was  done?  Do  I  make 
myself  clear? 

Mr.  Davenport.  I  think  I  catch  your  point.  The  trouble  would  be 
this — that  we  would  have  to  count  upon  acts  done  which  were  unlaw- 
ful.    But  Congress  says  they  shall  be  lawful. 

Mr.  LiTTLEFiELD.  Yes ;  but  the  acts  upon  which  you  would  count 
in  the  illustration  I  am  giving  you  would  be  acts  done  in  the  first 
instance  in  Connecticut. 

Mr.  Dave>'port.  If  the  combination  contemplated  this  interstate 
boycott,  it  does  not  make  any  difference  whether  it  was  entered  into 
at  the  beginning  or  at  a  later  stage. 

Mr.  LiTi'LEFiEi^D.  If  there  was  a  combination  in  Connecticut  in 
connection  with  the  State  business  of  the  Danbury  hat  people,  that 
was  actionable;  and  if  then,  in  addition  to  and  in  connection  with 
and  in  pursuance  of  that  same  actionable  conspiracy,  without  any 
reference  whatever  to  the  Sherman  Anti-Trust  Act,  a  further  and 
more  enlarged  conspiracy  was  entered  into  which  covered,  for  in- 
stance, the  whole  of  the  United  States,  the  question,  to  my  mind,  is 
whether  your  clients  could  not  recover  upon  the  original  conspiracy 
thus  enlarged  and  thus  spread  all  over  the  country. 

Mr.  Davenport.  I  do  not  think  it  would  make  any  difference. 

Mr.  Litixefield.  I  make  my  point  clear,  do  I  ? 

Mr.  Davenport.  I  think  I  understand  it.  The  difficulty  is  that 
the  acts  for  which  we  seek  redress  would  be  made  lawful  by  the 
authoritv  which  alone  can  make  them  lawful. 

Mr.  LiTTLEFiELD.  To  go  back  to  the  illustration;  then,  of  course, 
your  clients  could  recover  of  the  people  engaged  in  the  lawful  boy- 
cott in  Connecticut,  no  matter  what  the  Sherman  Anti-Trust  Act 
might  say. 

Mr.  Davenport.  Yes:  because  that  would  be  intrastate. 

Mr.  LiTiXEFiELD.  Yes;  that  would  be  intrastate,  and  while  you 
might  bring  your  action  sounding  on  that  conspiracy,  the  moment 
you  undertook  to  show  in  the  court  that  it  had  spread  so  that  it  had 
gotten  to  be  interstate  in  its  character,  you  would  be  met  by  the 
statement  that  that  was  not  admissable — that  you  could  not  put  it  in 
as  a  part  of  your  case.  It  would  not  be  an  aggravation  of  the  original 
offense. 

Mr.  Davenport.  Not  at  all,  because  they  would  be  doing  some- 
thing that  they  would  be  authorized  by  the  supreme  authority  to  do* 

If  that  has  been  sufficiently  elucidated,  I  want  to  call  the  atten- 
tion of  the  chairman  to  a  very  large  sized  negro  in  this  woodpile. 

Mr.  Marbirg.  May  I  ask  a  question  about  that  latter  point ? 

Mr.  Davenport.  Yes, 

Mr.  Marburg.  It  is  this,  whether  in  your  opinion  this  modification 
of  the  Sherman  Antitrust  Act  which  suspends  the  operation  of  the 
law  in  certain  respects  takes  away  certain  remedies  which  the  indi- 
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vidua]  would  have  under  the  common  hiw  in  the  State  courts  or 
under  State  statutes  ? 

Mr.  Davenport.  The  questioner  has  in  mind  those  provisions  of 
the  act  which  I  was  not  now  immediately  considering.  I  say,  and  I 
want  to  put  it  before  the  committee  in  this  connection,  that  if  this 
proposed  bill  was  adopted,  if  this  language  were  adopted,  the  courts 
would  necessarily  construe  it  to  be  a  legalization  of  the  things  that 
are  excepted  from  the  operation  of  the  law. 

Mr.  MARBi^RG.  That  is  the  point. 

Mr.  Davenport.  Section  3  of  the  bill  reads: 

Sec.  3.  That  in  any  suit  for  damages  under  section  seven  of  tlie  said  act 
approved  July  second,  elgliteen  hundred  and  ninety,  based  upon  a  right  of 
action  accruing  prior  to  the  passage  of  this  act,  the  plaintiff  shall  be  en- 
titled to  recover  only  the  damages  by  him  sustained  and  the  costs  of  suit, 
including  a  reasonable  attorney's  fee;  and  no  suit  for  damages  under  said 
section  of  the  said  act,  based  upon  a  right  of  action  accruing  prior  to  the 
{lassage  of  this  act,  shall  be  maintained  unless  the  same  shall  be  commenced 
within  one  year  after  the  passage  of  this  act. 

Nothing  in  said  act  api)roved  July  second,  eighteen  hundreil  and  ninety,  or 
in  this  act,  is  intended,  nor  shall  any  provision  thereof  hereafter  be  enforced, 
80  as  to  interfere  with  or  to  restrict  any  right  of  employees  to  strike  for  any 
cause  or  to  combine  or  to  contract  with  each  other  or  with  employers  for 
the  purpose  of  peaceably  obtaining  from  employers  satisfactory  terms  for 
their  labor  or  satisfactory  conditions  of  employment,  or  so  as  to  interfere 
with  or  to  restrict  any  right  of  employers  for  any  cause  to  discharge  all  op 
any  of  their  employees  or  to  combine  or  to  contract  \Vith  each  other  or  with 
employees  for  the  purpose  of  peaceably  obtaining  lal)or  on  satisfactory  terms. 

I  hope  later  to  point  out  to  the  committee  that  the  courts  would 
construe  that  to  be  a  declaration  by  Congress  that  those  things  that 
are.  excepted  are  to  be  thereafter  legal. 

Mr.  LiTTLEFiELD.  That,  as  near  as  I  can  understand  it,  is  the  pur^ 
pose  of  the  people  behind  the  bill.  That  is  what  I  understand  they 
want. 

Mr.  Davenpobt.  Now,  I  say  that  these  provisions  would  knock  into 
a  legal  cocked  hat  the  remedies  as  they  exist  now  at  common  law  as 
well  as  under  the  statute,  because  you  know  that  now  the  law  of  God 
and  the  Sherman  Act  and  the  common  law  are  all  working  together 
to  prevent  these  things.  Now,  God  may  forbid  this  business,  and  the 
State  may  forbid  it,  but  there  is  a  Dody,  Congress,  between  the 
two  which  can  lay  down  the  law  that  these  things  shall  be  legal. 

Mr.  LiTTLEFiELD.  That  is,  this  bill  specifically  authorizes  the  things 
that  your  Danbury  Hat  Case  was  predicated  upon,  because  that  was 
a  peaceable  boycott. 

Mr.  Davenport.  Yes. 

Mr.  Mabburg.  Was  there  no  remedy  against  a  boycott,  interstate, 
before  the  original  Sherman  law  ? 

Mr.  Davenport.  There  was,  and  there  is  to-day. 

Mr.  Marburg.  Does  not  this  provision  which  says :  "  Nothing  in 
this  act  referring  to  the  Sherman  Act,"  or  ''  in  this  act,"  simply  sus- 
pend the  operation  of  the  Sherman  law  ? 

Mr.  Davenport.  I  do  not  so  construe  it.  I  can  not  conceive  of  a 
court  construing  that  act  any  other  way  than  by  saying :  "  Now,  we 
have  full  control  over  this  subject  and  we  are  legislating  " 

Mr.  Littlefield.  Your  point  is,  while  this  language  may  be  drawn 
for  accomplishing  that  purpose,  it  really  goes  further. 
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Mr.  Davenport.  Yes,  and  the  principles  laid  down  in  the  cases  I 
have  cited,  where  the  court  holds  that  what  Congress  says  shall  be 
done  and  what  shall  not  be  done  in  fact  covers  the  whole  subject. 
The  cases  beginning  with  the  case  of  Gibbons  v.  Ogden  and  running 
down  to  the  present  time  are  all  to  this  effect. 

Mr.  Marburg.  Would  you  permit  this  being  put  in  while  that  point 
IS  beinff  discussed  ?    This  is  a  letter  of  the  assistant  solicitor-general. 

Mr.  Davenport.  No ;  I  do  not  want  it  in  here.  If  he  wants  to 
say  anything,  let  him  come  here  and  say  it,  or  put  it  in  later. 

Mr.  LiTTLEFiELD.  You  do  not  want  to  be  understood  as  saying 
that  there  was  any  criminal  remedy  for  interstate  offenses  before  the 
Sherman  antitrust  act  was  passed  ? 

Mr.  Davenport.  No. 

Mr.  LnTLEFiBLD.  What  remedies  to  you  refer  to,  then? 

Mr.  Davenport.  I  am  speaking  about  the  right  of  the  party  to 
maintain  an  action  for  damages. 

Mr.  LrrTLEFiELD.  An  action  at  common  law  ? 

Mr.  Davenport.  Or  an  action  in  equity.  It  would  present  a  very 
interesting  situation  if  a  man  walked  up  to  the  court  and  said,  "  Here, 
r  want  to  have  these  people  enjoined  from  this,"  referring  to  some- 
thing that  an  act  of  Cfongress  says  they  may  do.  A  man  might  pro- 
ceed on  his  common-law  rights,  formerly. 

Mr.  Littlefield.  And  then  the  Sherman  antitrust  act  came  in? 

Mr.  Davenport.  Yes. 

Mr.  Littlefield.  And  that  made  an  entire  change  in  the  situation  ? 

Mr.  Davenport.  It  did  not  interfere  with  it  at  sul. 

Mr.  Littlefield.  No;  but  it  created  a  new  tribunal. 

Mr.  Davenport.  Yes;  an  extra  one. 

Mr.  Littlefield.  And  it  exercised  a  power  under  the  commerce 
clause  that  had  not  been  exercised. 

Mr.  Davenport.  Yes ;  that  is  precisely  the  position  we  took  in  the 
Buck  case. 

Mr.  LmiiEFiELD.  Yes;  the  Buck  case  was  a  case  of  a  peaceable 
boycott  ? 

Mr.  Davenport.  Yes.  We  said :  "  Here  are  the  facts,"  and  when 
we  came  to  argue  the  case  we  said :  "  These  acts  are  unlawful,  and  we 
want  the  court  to  enjoin  them.  They  are  unlawful  for  three  reasons. 
One  is  that  it  is  a  lying,  malicious  attempt  to  ruin  a  man's  business. 
The  other  is  that  it  is  forbidden  by  the  statutes  of  the  United  States 
and  that  it  is  therefore  unlawful,  and  that  it  is  also  unlawful  at  the 
common  law."  When  a  party's  business  is  threatened  by  acts  which 
are  unlawful,  threatened  with  injury,  he  can  resort  to  a  court  of  law 
or  a  court  of  equity  for  protection ;  that  is,  for  threatened  injury  he 
can  resort  to  a  court  of  equity.  So  we  asked  Justice  Gould  to  enjoin 
them  for  these  several  reasons. 

Mr.  Littlefield.  Where  a  party  is  threatened  with  harm  for  which 
there  is  no  adequate  remedy  at  law  ? 

Mr.  Davenport.  Yes.  When  Judge  Gould  passed  on  this  case  he 
did  not  say  a  word  about  the  Sherman  antitrust  act :  he  passed  that 
over.  He  said :  "  The  acts  are  unlawful  at  common  law,  and  you  are 
entitled  to  that  redress."  Of  course,  since  that  time  the  decree  in  the 
Buck  case  has  been  made  permanent.  Now  the  Suprenie  Court  of 
the  United  States,  in  the  Loewe  case,  has  held  that  this  kind  of  busi- 
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ness  is  unlawful  at  common  law,  and  also  forbidden  by  the  Sherman 
antitrust  act.    But  let  us  return  to  our  subject  a  little  closer. 

Mr.  Emery.  It  has  been  asserted  that  the  tenn  "  any  right  therein 
contained  "  was  to  legalize  a  right  that  had  been  previously  ascer- 
tained and  interpreted. 

Mr.  Davenport.  What  of  that  ? 

Mr.  EMEftT.  That  is  referred  to  in  that  way. 

Mr.  Davenport.  Suppose  it  is.    That  is  not  tenable. 

Mr.  Lfttlefield.  Your  contention  is  that  the  particular  language 
is  confined  to  some  specific  condition  ? 

Mr.  Emery.  'That  it  will  not  interfere  with  any  right  to  strike  for 
any  cause ;  that  the  word  "  any  "  was  put  in  there  for  the  purpose  of 
limiting  the  right  to  a  right  that  has  previously  been  determined  and 
adjudicated. 

Mr.  LiTTLEFiELD.  You  mean  that  the  act  does  not  mean  what  it  says 
it  means? 

Mr.  Emery.  They  use  the  word  ''  every  "  in  the  first  section. 

Mr.  Davenport.  The  substantive  provisions  of  the  Sherman  Anti- 
Trust  Act  are  to  be  preserved  except  so  far  as  they  are  modified  by 
these  sections  of  the  proposed  bill.  The  first  object  in  the  proposed 
bill  is  to  tie  up  the  hands  of  the  United  States  Government  so  that 
the  proceedings  in  equity  under  it  are  to  be  limited  in  that  direction 
in  such  a  way  as  to  make  it  practically  impossible  of  any  enforcement. 
They  also  reduce  the  treble  damages  to  single  damages.  But  as  I 
have  explained  heretofore,  they  have  not  interfered  with  such  rights 
in  equity,  as  the  party  may  have  to  go  into  a  court  of  equity  ana  re- 
strain any  injury  that  may  be  threatened  by  any  violation  of  the  first 
provision  of  the  bill.  We  must  bear  in  mind  all  the  while,  in  con- 
sidering this  matter,  that  it  is  not  proposed  by  this  bill  to  amend  the 
first  section  of  this  Sherman  Act  by  writing  in  there  the  word  "  un- 
reasonable." or  by  saying  "  any  contract  or  combination  that  the 
Commissioner  of  tlorporations  aeems  unreasonable."  That  first  sec- 
tion of  the  Sherman  Act  is  to  be  preserved.  It  is  to  be  preserved  ex- 
actly as  it  stands  to-day,  except  as  it  is  modified  by  the  provisions 
that  I  have  been  referrmg  to  last.  Now,  where  does  that  leave  the 
party?  He  has  got  to  confine  himself  to  his  single  damages  under 
that  provision  as  amended.  There  has  been  no  subject  more  carefully 
considered  by  Congress. 

Mr.  LiTTLEFiELD.  That  expression  excludes  the  pimitive  and  exem- 
plary damages,  a  thing  that  universally  prevails  in  every  other  juris- 
diction ? 

Mr.  Davenport.  Yes;  and  not  only  that,  but  what  explanation 
was  made  for  this  proposed  modification?  Prof.  Jenks,  who  says 
that  he  has  incidentally  acquired  some  knowledge  of  the  law,  says 
that  he  thinks  men  may  be  spiteful  nowadays,  and  may  use  the 
Sherman  Act  to  oppress  people.  AVhat  was  the  object  of  putting  that 
provision  in  the  law,  anyway?  This  Judiciarv  Committee  in  past 
years  has  pondered  over  this  subject  a  great  deal,  and  at  one  time 
it  reported  a  measure  to  the  House  providing  that  they  could  recover 
not  less  than  $250.  Two  hundred  and  fifty  dollars"  was  to  be  the 
minimum,  and  that  could  be  multiplied  by  three.  The  Judiciary 
Committee  of  the  House  recommended  the  passage  of  an  amendment 
to  the  law  of  that  kind.  The  explanation  when  this  treble  damage 
feature  was  put  into  the  bill  originally  was  that  it  was  preposterous 
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to  suppose  that  an  individual  who  might  be  injured  by  these  great 
combinations  to  the  extent  only  of  a  few  dollars  could  go  nil  over  the 
United  States  for  the  purpose  of  collecting  testimony  and  hiring  law- 
yers for  the  purpose  oi  tackling  the  Sugar  Trust  or  the  Standard  Oil 
Trust,  or  any  other  great  combination,  when  he  was  to  be  content  with 
single  damages.  The  absolute  necessity,  if  this  provision  was  to  be  of 
any  value  whatever,  either  as  discouraging  trusts  or  protecting  people 
who  were  victims  of  trusts,  of  having  the  feature  in  mere  of 
punitive  damages,  treble  damages,  was  manifest.  It  was  felt  that 
it  must  necessarily  have  that  feature,  and  Senator  George  pointed 
it  out  very  clearly.  And  when  this  Judiciary  Committee  of  the 
House  reported  in  1900  in  favor  of  this  amendment  as  suggested  by 
the  bill  of  Mr.  Littlefield,  they  set  forth  the  reasons  why  it  was 
absolutely  necessary — if  you  were  going  to  afford  any  protection 
whatever  to  the  parties  injured — that  there  should  be  a  minimum,  and 
they  thought  $250  was  a  small  enough  amount  of  damages  to  be  re- 
covered by  a  party  affected  in  that  way  privately.  The  purpose  of 
putting  this  in  the  law  was  to  enable  the  party  to  be  sure  that  he 
was  recovering  something  adequate,  considering  the  great  expense 
he  was  to  go  to,  and  the  difRcuhy  of  proving  his  actual  damages; 
and  I  say  that  every  time  this  matter  of  changing  the  law  about 
treble  damages  has  come  up,  the  position  taken  by  Congress  has  been 
that,  instead  of  weakening  this  provision  about  treble  damages,  it 
should  be  strengthened.    Such  a  bill  passed  Congress,  did  it  notl 

Mr.  LiTTLEFiEij).  It  passed  the  House. 

Mr.  Davenport.  Yes,  it  passed  the  House.  And  it  took  the  posi- 
tion that  the  private  party  should  be  entitled  to  recover  at  least  $250. 
So  far  as  Professor  Jenks  is  concerned,  I  do  not  suppose  that  he 
•^ally  appreciates  what  sort  of  a  practical  nullification  of  those  pro- 
visions of  the  Sherman  Anti-Trust  Act  would  be  accomplished  by 
this  provision  of  the  proposed  bill.  You  might  just  as  well  take 
away  altogether  the  right  of  the  party  to  bring  suit  for  his  damages 
if  you  reduced  the  possibility  of  his  recovery  to  single  damages. 
That  was  the  consensus  of  opinion  of  the  Senators  and  Representa- 
tives when  the  Sherman  Anti-Trust  Act  was  pending.  It  has  been 
repeatedly  said  by  this  committee.  One  excellent  report  is  that  of 
Mr.  Overstreet  on  the  bill  of  Mr.  Littlefield,  and  friends  and  enemies 
of  the  trusts  in  Congress  have  repeatedly  asserted  not  only  the  justice 
but  the  necessity  of  the  provision  for  treble  damages  in  the  law. 
But  how  about  the  equitable  remedy  of  the  party  ? 

Mr.  Littlefield.  I  was  going  to  suggest  the  fact  that  the  court  has 
the  power  to  issue  an  injunction  to  restrain  the  carrying  on  of  a  com- 
bination of  this  kind.  It  was  predicated  upon  the  theory  that  the 
plaintiff  has  an  inadequate  remedy  at  law. 

Mr.  Davenport.  Practically,  what  relief  has  he?  I  recall  to  your 
mind  sections  737,  738,  and  739  of  the  Revised  Statutes,  and  the  act 
of  1875  and  the  act  of  1887,  relative  to  the  jurisdiction  of  the  United 
States  courts.  Why  was  the  provision  nut  into  this  act,  on  the  motion 
of  Senator  Spooner,  providing  that  tht  process  of  the  United  States 
should  run  into  all  tne  districts,  bringing  people  from  all  over  the 
United  States  under  the  jurisdiction  of  a  particular  court?  It  was 
for  this  reason :  You  know  that  under  the  laws  defining  the  jurisdic- 
tion of  these  courts  a  party  who  seeks  his  remedy  in  equity  can  only 
sue  a  party  in  the  district  where  the  latter  resides.     It  is  only  in 
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cases  where  the  right  of  action  in  equity  is  based  upon  a  diversity  of 
citizenship  solely  that  the  party  is  permitted  to  sue  in  the  district 
where  he  resides. 

Mr.  LiTi'i^FiELD.  He  is  pennitted  to  sue  the  defendant  where  the 
defendant  resides. 

Mr.  Davenport.  And  in  the  cases  where  it  is  based  solely  upon 
diversity  of  citizenship  he  can  sue  the  defendant  in  the  district  where 
the  plaintiff  resides,  provided  he  can  catch  him  there. 

Air.  LiT'rLEi'iELD.  Oh,  yes. 

Mr.  Davemort.  But  in  everv  other  case,  which  v.ould  l)e  such  a 
case  as  this,  he  would  have  to  resort  to  the  district  where  the  defend- 
ant resides,  and  if  there  is  more  than  one  defendant,  and  there  are 
defendants  in  other  districts,  he  has  got  to  leave  the  others  all  out. 
It  is  a  restriction  upon  the  jurisdiction  of  the  suits  in  equity  brought 
by  a  private  party.  He  can  only  sue  the  party  in  the  district  where 
the  defendant  resides,  and  if  the  defendants  are  scattered  all  over 
the  United  States  he  can  only  proceed  against  the  one  that  he  can 
catch,  and  under  the  provisions  of  the  sections  that  I  refer,  it  is  ex- 
pressly provided  that  the  judgment  rendered  shall  not  affect  any 
defendant  wl  o  is  not  within  the  jurisdiction  of  the  court. 

Mr.  LiTi'LEFiKLD.  And  not  served? 

Mr.  Davemvc  ut.  The  only  exception  is,  of  course,  where  it  is  an 
action  affecting  real  estate,  and  the  real  estate  is  in  tlie  district,  and 
there  is  some  lien  upon  it  to  be  enforced,  or  there  is  some  cloud  upon 
the  title,  in  which  case  there  is  a  provision  for  constructive  notice  to 
the  party,  which  binds  that  7'es;  but  it  is  expressly  provided  that  the 
judgment  shall  not  be  binding  upon  the  absent  party  not  served. 

Mr.  Littlefield.  That  makes  the  matter  in  rem  as  distinguished 
from  in  personam. 

Mr.  Davenport.  Now,  look  at  the  situation  we  are  in.  We  can 
not  sue  this  multitude  of  people  scattered  all  over  the  United  States 
in  any  single  court  of  the  United  States.  We  can  only  select  Tom, 
Dick,  or  Harry  in  one  district,  and  the  decree  of  the  court  in  equity 
would  only  bind  them.  We  were  able  to  come  to  the  court  in  the 
District  of  Columbia  because  the  supreme  court  of  the  District  of 
Columbia,  as  you  know,  is  a  court  of  general  jurisdiction,  and  if  you 
could  catch  the  defendants  here  you  could  serve  them,  and  the  court 
could  get  jurisdiction,  the  same  as  they  could  in  a  court  of  general 
jurisdiction  in  a  State.  It  has  not  those  limitations  that  exist  in 
regard  to  circuit  courts  of  the  United  States,  and  we  fortunately 
were  able  to  get  service  here  in  the  District  of  Columbia  upon  Mr. 
Gompers  and  the  other  members  of  the  executive  council,  they  being 
in  session  here,  and  that  ffave  that  court  jurisdiction.  But  unless 
you  preserve  the  right  of  the  United  States  Government  as  it  exists 
in  the  Sherman  Act  to-day  to  proceed  in  equity  against  these  giant 
combinations,  either  of  capital  or  labor,  who  desire  to  and  do  in 
point  of  fact  break  the  laws  of  the  United  States,  you  are  practically 
ruining  the  remedy.  So  say  I,  the  provisions  of  this  bill  proposing 
a  reduction  from  treble  to  single  damages,  and  proposing  to  tie  up 
the  hands  of  the  Federal  Government  in  its  right  to  proceed  against 
these  people,  rob  the  party  injured  of  all  practical  remedy,  and  f 
say  that  that  is  runious  to  the  principal  features  of  the  Sherman 
Anti-Trust  Act.    That  is  the  effect  so  tar  as  that  is  concerned. 
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Mr.  LiTTLEFiELD.  You  made  a  suggestion  the  other  day  about  the 
effect  upon  litigation  such  as  you  now  have  pending  in  the  District 
of  Columbia ;  ^at  is,  the  effect  that  this  bill  had  upon  the  right  to 
recover  in  the  District  of  Columbia. 

Mr.  Davenport.  When  we  adjourned  on  Saturday  I  was  speaking 
about  the  devastation  that  this  act  would  work  in  the  law  as  to  the 
District  of  Columbia.  I  had  called  the  attention  of  the  committee 
to  the  fact  that  under  the  common  law  as  it  existed  in  the  District 
of  Columbia  in  1886  the  Supreme  Court  of  the  United  States  had 
held  that  a  combination  to  boycott  was  a  criminal  conspiracy  at 
common  law,  and  a  heinous  offense,  and  of  course  unlawful  and 
criminal  in  all  its  aspects.  Then  came  along  the  Sherman  Anti- 
Trust  Act,  which  by  its  provisions  covers  the  District  of  Columbia, 
and  operates  upon  that  very  matter,  and  makes  a  further  criminal 
penalty  for  doing  the  things  that  are  provided  against.  If  you 
amend  the  act  as  it  is  proposed  to  do  here,  you  wipe  out  at  once,  of 
course,  the  law  as  it  relates  to  the  District  of  Columbia,  for  the  lan- 
guage here  reads : 

Nothing  In  siiid  act  approveil  July  second,  eighteen  hundred  and  ninety,  or 
in  this  act,  nor  shall  any  |)io\is*ion  tliereof  be  enforce!,  so  jir  to  interfere  with 
or  to  restrict  any  right  of  employees  to  strike  for  any  cause  or  to  combine  or  to 
contract  with  each  other  or  with  employers  for  the  purpose  of  peaceably  ob- 
taining from  employers  satisfactory  terms  for  their  labor  or  satisfactory  con- 
ditions of  employment,  or  so  as  to  interfere  with  or  to  restrict  any  right  of 
employers  for  any  cause  to  discharge  all  or  any  of  their  employees  or  to  com- 
bijie  or  to  contract  with  ench  other  or  with  employees  for  the  purpose  of  peice- 
ably  obtaining  labor  on  satisfactory  terms. 

Bearing  in  mind  the  allegations  of  the  information  in  the  case  of 
Callan  r.  Wilson  (127  U.  S.).  which  I  read  to  the  committee  on 
Saturday,  you  will  see  that  that  conspiracy  is  entirely  legalized. 
Nothing  was  done  by  those  gentlemen  in  that  case  but  what  is  covered 
by  what  they  are  permitted  oy  this  proposed  bill  to  do, 

Mr.  LiTTLEFiELD.  Your  theory  that  that  act  permits  it  by  exempt- 
ing them  from  it  in  this  connection  must  be  referred  to  a  little  differ- 
ent proposition  from  that  which  you  have  been  discussing,  which 
has  been  the  power  exercised  by  Congress  under  the  commerce  clause, 
because  now  you  get  into  the  common  law  jurisdiction. 

Mr.  Davenport.  This  is  not  under  the  commerce  clause. 

Mr.  LiTTiiErDELD.  That  is  under  the  common  law  jurisdiction  of 
the  District  of  Columbia. 

Mr.  Davenport.  Yes.  The  Constitution  provides  that  Congress 
shall  exercise  exclusive  legislative  authority  in  the  District.  The 
language  is  that  they  have  the  absolute  power. 

Mr.  LiTTLEFiELD.  I  Understand  that  perfectly ;  they  exercise  the 
same  power  that  a  State  exercises. 

Mr.  Davenport.  Yes.  You  must  remember  that  the  Sherman  Anti- 
Trust  Act  applies  here. 

Mr.  LiTTLEFiELD.  Applies  to  the  District  of  Columbia  ? 

Mr.  Davenport.  Yes,  certain  sections  of  it;  and  those  sections  re- 
main, and  this  proviso  comes  along,  to  the  effect  that  nothing  in  the 
act  approved  July  2,  1890,  or  in  tnis  act,  is  intended,  nor  shall  any 
provisions  thereof  hereafter  be  enforced;  so  that  the  provisions  of 
the  Sherman  Anti-Trust  Act  which  relate  to  the  District  of  Columbia 
forbidding  these  things  are  by  this  act  repealed. 

Mr.   LiTTLEFiELD.     I  CS. 
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Mr.  Davenport.  Or  they  are  modified  in  such  a  way  that  those 
very  things  which  are  forbidden  at  the  common  law  are  made  legal. 

Mr.  LrrrLEFiELD.  It  is  provided  that  the  inhibitions  of  the  Sher- 
man Anti-Trust  Act  do  not  apply,  but  your  idea  is  that  the  negative 
language  of  this  section  is  affirmative  in  its  operation.  Instead  of 
simply  exempting  them  from  the  operation  of  the  statute,  they  are 
affinnative  declarations  that  the  acts  referred  to  are  authorized. 

Mr.  Davenport.  We  have  the  statute  right  here.  You  must  re- 
lember  that  these  gentlemen  do  not  repeal  the  act;  they  amend  it. 
Section  3  of  the  act  reads: 

Every  contract,  combination  in  form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  In  any  Territory  of  the  United  States  or  of  the 
District  of  Columbia,  or  In  restraint  of  trade  or  commerce  between  any  such 
Territory  and  another,  or  between  any  such  Territory  or  Territories  and  any 
State  or  States  or  the  District  of  Columbia,  or  with  foreign  nations,  or  between 
tlie  District  of  Columbia  and  any  State  or  States  or  foreign  nations,  is  hereby 
declared  iUegal.  Srery  person  who  shall  make  any  such  contract  or  engage  in 
any  such  combination  or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  Imprisonment  not  exceeding  one  year,  or  by  both  such  pun- 
ishments, in  the  discretion  of  the  court. 

This  proposed  section  3  in  the  bill  reads : 

Nothing  in  said  act  approved  July  second,  eighteen  hundred  and  ninety,  or 
in  this  act,  nor  shall  any  provision  thereof  hereafter  be  enforced,  so  as  to  inter- 
fere with  or  to  restrict  any  right  of  employees  to  strike — 

or  to  do  all  these  things  that  they  did  in  that  case  of  Callan  v. 
Wilson.  So  I  say,  so  far  as  the  criminal  law  is  concerned  in  the  Dis- 
trict of  Columbia,  if  you  adopted  this  bill  in  the  way  it  is  proposed, 
you  would  tear  up  b;^  the  roots  the  whole  criminal  law  of  the  District 
of  Columbia  pertaining  to  this  subject. 

Mr.  LiTTLEFiELD.  Prior  to  the  passage  of  the  Sherman  anti-trust 
act  the  criminal  la;w,  the  common  law,  obtained  in  the  District  of 
Columbia  and  prohibited  a  boycott  or  a  criminal  conspiracy. 

Mr*  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  The  moment  the  Sherman  anti-trust  act  came 
into  operation  in  the  District  of  Columbia  that  suspended  the  opera- 
tion or  the  common  law. 

Mr.  Davenport.  Not  exactly. 

Mr.  LiTTLEFiELD.  What  is  your  proposition  about  that? 

Mr.  Davenport.  It  overlaid  it. 

Mr.  LiTTLEnELD.  Well,  it  overlaid  it.  The  moment  you  repeal  the 
Sherman  anti-trust  act — — 

Mr.  Davenport.  You  do  not  repeal  it. 

Mr.  LiTTLEFiELD.  The  moment  you  suspend  its  operation,  then 

Mr.  Davenport.  You  do  not  suspend  it. 

Mr.  LiTTLEFiELD.  What  do  you  do  ? 

Mr.  Davenport.  You  say  that  these  things  shall  be  legal. 

Mr.  LiTTLEFifeLD.  No,  you  do  not. 

Mr.  Davenport.  How  else  can  you  construe  that  ? 

Mr.  LiTTLEFiELD.  It  says  it  shall  not  apply  to  those  things,  but  it 
does  not  say  in  terms  that  they  shall  be  legal.  Your  proposition  is 
that  while  this  language  is  negative  in  its  character,  it  is  affirmative 
in  its  effect.    Is  that  your  proposition  ? 

Mr.  Davenport.  Wnv,  so  far  as  this  amendment  is  concerned. 
That  language  commencing  on  line  24,  at  the  bottom  of  page  7,  and 
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Mr.  LiTTLEFiELD.  You  made  a  suggestion  the  other  day  about  the 
effect  upon  litigation  such  as  you  now  have  pending  in  the  District 
of  Columbia ;  mat  is,  the  effect  that  this  bill  had  upon  the  right  to 
recover  in  the  District  of  Columbia. 

•  _  

Mr.  Davenpokt.  When  we  adjourned  on  Saturday  I  was  speaking 
about  the  devastation  that  this  act  would  work  in  the  law  as  to  the 
District  of  Columbia.  I  had  called  the  attention  of  the  committee 
to  the  fact  that  under  the  common  law  as  it  existed  in  the  District 
of  Columbia  in  1886  the  Supreme  Court  of  the  United  States  had 
held  that  a  combination  to  boycott  was  a  criminal  conspiracy  at 
common  law,  and  a  heinous  onense.  and  of  course  unlawful  and 
criminal  in  all  its  aspects.  Then  came  along  the  Sherman  Anti- 
Trust  Act,  which  by  its  provisions  covers  the  District  of  Columbia, 
and  operates  upon  that  Very  matter,  and  makes  a  further  criminal 
penalty  for  domg  the  things  that  are  provided  against.  If  you 
amend  the  act  as  it  is  proposed  to  do  here,  you  wipe  out  at  once,  of 
course,  the  law  as  it  relates  to  the  District  of  Columbia,  for  the  lan- 
guage here  reads: 

Nothing  in  wiid  act  approveil  July  second,  eighteen  hundred  an«i  ninety,  or 
in  this  act,  nor  shall  any  piovi^Ion  thereof  be  enforce',  so  sis  to  Interfere  with 
or  to  restrict  any  right  of  employees  to  strike  for  any  cause  or  to  combine  or  to 
contract  with  each  other  or  with  employers  for  the  purpose  of  peaceably  ob- 
taining from  employers  satisfactory  terms  for  their  labor  or  satisfactory  con- 
ditions of  employment,  or  so  as  to  interfere  with  or  to  restrict  any  right  of 
employers  for  any  cause  to  discharge  all  or  any  of  their  employees  or  to  com- 
bUie  or  to  contract  with  each  other  or  with  enuUoyees  for  the  purpose  of  peace- 
ably obtaining  labor  on  satisfactory  terms. 

Bearing  in  mind  the  allegations  of  the  information  in  the  case  of 
Callan  i\  Wilson  (127  U.  S.),  \vhich  I  read  to  the  committee  on 
Saturday,  you  will  see  that  that  conspiracy  is  entirely  legalized. 
Nothing  was  done  by  those  gentlemen  in  that  case  but  what  is  covered 
by  what  they  are  permitted  oy  this  proposed  bill  to  do. 

Mr.  LiTTLEriELD.  Your  theory  that  that  act  permits  it  by  exempt- 
ing them  from  it  in  this  connection  must  be  referred  to  a  little  differ- 
ent proposition  from  that  which  you  have  been  discussing,  which 
has  been  the  power  exercised  by  Congress  under  the  commerce  clause, 
because  now  you  get  into  the  common  law  jurisdiction. 

Mr.  Davenport.  This  is  not  under  the  commerce  clause. 

Mr.  L1TTI4EFIELD.  That  is  under  the  common  law  jurisdiction  of 
the  District  of  Columbia. 

Mr.  Davenport.  Yes.  The  Constitution  provides  that  Congress 
shall  exercise  exclusive  legislative  authority  in  the  District  The 
language  is  that  they  have  the  absolute  power. 

Mr.  LiTiTLEFiELD.  I  Understand  that  perfectly;  they  exercise  the 
same  power  that  a  State  exercises. 

Mr.  Davenport.  Yes.  You  must  remember  that  the  Sherman  Anti- 
Trust  Act  applies  here. 

Mr.  LiTTLEFiELD.  Applies  to  the  District  of  Columbia  ? 

Mr.  Davenport.  Yes,  certain  sections  of  it;  and  those  sections  re- 
main, and  this  proviso  comes  along,  to  the  effect  that  nothing  in  the 
act  approved  July  2,  1890,  or  in  this  act,  is  intended,  nor  shall  any 
provisions  thereof  hereafter  be  eliforced;  so  that  the  provisions  of 
the  Sherman  Anti-Trust  Act  which  relate  to  the  District  of  Columbia 
forbidding  these  thinsfs  are  by  this  act  repealed. 

Mr.   LiTTLEFiELD.    YCS. 
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Mr.  Davenport.  Or  they  are  modified  in  such  a  way  that  those 
very  things  which  are  forbidden  at  the  common  law  are  made  legal. 

Mr.  LmLETiELD.  It  is  provided  that  the  inhibitions  of  the  Sher- 
man Anti-Trust  Act  do  not  apply,  but  your  idea  is  that  the  negative 
language  of  this  section  is  affirmative  in  its  operation.  Instead  of 
simply  exempting  them  from  the  operation  of  the  statute,  they  are 
affirmative  declarations  that  the  acts  referred  to  are  authorized. 

Mr.  Davenport.  We  have  the  statute  right  here.  You  must  re- 
lember  that  these  gentlemen  do  not  repeal  the  act;  they  amend  it. 
Section  3  of  the  act  reads: 

Every  contract,  combination  in  form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  in  any  Territory  of  the  United  States  or  of  the 
District  of  Columbia,  or  in  restraint  of  trade  or  commerce  between  any  such 
Territory  and  another,  or  between  any  such  Territory  or  Territories  and  any 
State  or  States  or  the  District  of  Columbia,  or  with  foreign  nations,  or  l>etweeD 
the  District  of  Columbia  and  any  State  or  States  or  foreign  nations,  is  hereby 
declared  illegal.  Every  person  who  shall  make  any  such  contract  or  engage  in 
any  such  combination  or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  thou- 
sand doUars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both  such  pun- 
ishments. In  the  discretion  of  the  court 

This  proposed  section  3  in  the  bill  reads : 

Nothing  in  said  act  approved  July  second,  eighteen  hundred  and  ninety,  or 
in  this  act,  nor  shall  any  provision  thereof  hereafter  be  enforced,  so  as  to  inter- 
fere with  or  to  restrict  any  right  of  employees  to  strike — 

or  to  do  all  these  things  that  they  did  in  that  case  of  Callan  v. 
Wilson.  So  I  say,  so  far  as  the  criminal  law  is  concerned  in  the  Dis- 
trict of  Columbia,  if  you  adopted  this  bill  in  the  way  it  is  proposed, 
you  would  tear  up  by  the  roots  the  whole  criminal  law  of  the  District 
of  Columbia  pertaining  to  this  subject. 

Mr.  Littlefield.  Prior  to  the  passage  of  the  Sherman  anti-trust, 
act  the  criminal  law^  the  common  law,  obtained  in  the  District  of 
Columbia  and  prohibited  a  boycott  or  a  criminal  conspiracy. 

Mri  Davenport.  Yes. 

Mr.  Ltttlefield.  The  moment  the  Sherman  anti-trust  act  came 
into  operation  in  the  District  of  Columbia  that  suspended  the  opera- 
tion 01  the  common  law. 

Mr.  Davenport.  Not  exactly. 

Mr.  Littlefield.  What  is  your  proposition  about  that? 

Mr.  Davenport.  It  overlaid  it. 
'  Mr.  Littlefield.  Well,  it  overlaid  it.    The  moment  you  repeal  the 
Sherman  anti-trust  act — — 

Mr.  Davenport.  You  do  not  repeal  it. 

Mr.  Littlefield.  The  moment  you  suspend  its  operation,  then 

Mr.  Davenport.  You  do  not  suspend  it. 

Mr.  LrrTLEFiELD.  What  do  you  do  ? 

Mr.  Davenport.  You  say  that  these  things  shall  be  legal. 

Mr.  LrrrLEFifeLD.  No,  you  do  not. 

Mr.  Davenport.  How  else  can  you  construe  that  ? 

Mr.  Littlefield.  It  says  it  shall  not  apply  to  those  things,  but  it 
does  not  say  in  terms  that  they  shall  be  legal.  Your  proposition  is 
that  while  this  language  is  negative  in  its  character,  it  is  affirmative 
in  its  effect.    Is  that  your  proposition? 

Mr.  Davenport.  Wliv,  so  far  as  this  amendment  is  concerned. 
That  language  commencing  on  line  24,  at  the  bottom  of  page  7,  and 
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running  to  the  end  of  section  3,  is  to  be  written  right  into  this  law, 
so  that  it  would  read 

Mr.  LiTTELFiELD.  That  is  true,  but  in  that  case  it  undertakes  to 
operate  as  an  exception  to  the  operation  of  that  law ;  that  is,  the  pro- 
vision of  the  act  undertakes  to  operate  as  an  exception.  Your  propo- 
sition is  that  while  it  is  negative,  or  is  stated  as  an  exception,  it  is 
really  permissive. 

Mr.  Davenport.  Yes,  and  I  say  the  effect  of  it  is  that  it  does 
legalize  it. 

Mr.  LiTTLEFiELD.  That  is  another  way  of  stating  that  same  propo- 
sition. 

Mr.  Davenport.  Suppose  a  person  was  indicted  for  that  offense. 

Mr.  Littlefield.  Suppose  a  person  was  indicted  for  that  offense  i 

Mr.  Davenport.  Yes. 

Mr.  Littlefield.  If  he  was  indicted  under  the  common  law,  that 
would  be  one  thing,  but  if  he  was  indicted  under  the  Sherman  Anti- 
Trust  Act,  that  would  be  another  thing.     If  he  was  indicted  under  the 
common  law  would  the  Sherman  anti-trust  law  step  in  and  supersede^ 
the  common  law? 

Mr.  Davenport.  Yes,  it  would  suspend  the  operation. 

Mr.  Littlefield.  Very  well ;  suppose  the  Sherman  Anti-Trust  Act 
quoad  the  criminal  law  was  repealed.  What  would  you  have,  the 
common  law? 

Mr.  Davenport.  Yes. 

Mr.  Littlefield.  Suppose  you  suspend  the  operation  of  the  Sher- 
man Anti-Trust  Act  quoad  the  District  of  C!olumbia,  what  would 
you  have,  the  operation  of  the  common  law  ? 

Mr.  Davenport.  I  suppose  the  effect  of  that  would  be  to  repeal 

Mr.  Littlefield.  Let  us  go  a  little  further.  This  act  undertakes,  on 
its  face,  at  an^  rate,  to  exempt  these  parties  from  the  operation  of  the 
Sherman  Anti-Trusit  Act  in  the  District  of  Columbia.  Why  is  not 
that  equivalent  to  a  suspending  of  the  operation  of  the  Sherman 
Ajiti-Trust  Act  quoad  the  District  of  Columbia,  as  to  these  people! 

Mr.  Davenport.  You  assume  in  that  statement  that  the  natural 
construction  of  this  language  is  that  the  Sherman  Anti-Trust  Act  in 
respect  to  these  matters  shall  not  be  held  to  apply  to  the  District  of 
Columbia. 

Mr.  LlTILEFIELD.    YcS. 

Mr.  Davenport.  That  is  not  it  at  all.  There  stands  on  the  statute 
book  the  law,  and  it  writes  in  there  after  this  section  these  words. 

Mr.  Littlefield.  An  exception? 

Mr.  Davenport.  An  exception. 

Mr.  Littlefield.  Certainly,  it  writes  in  an  an  exception.  But  your 
proposition  is  that  while  that  on  its  face  is  an  exception,  it  goes  fur- 
ther than  that,  and  instead  of  relieving  them  from  the  affirmative 
provisions  of  a  statute  and  relegating  them  to  the  common  law,  the 
exception  permits  them  to  do  the  things  that  otherwise  it  would  be 
unlawful  to  do? 

Mr.  Davenport.  It  does. 

Mr.  Littlefield.  That  is  your  proposition? 

Mr.  Davenport.  Yes. 

Mr.  Littlefield.  The  bill  on  its  face  does  not  undertake  to  do  that, 
but  your  idea  is 

Mr.  Davenport.  I  must  most  respectfully  disagree  with  that. 


HEARING    ON   HOUSE   BILL  19745— DAVENPORT.     '  321 

Mr.  LiTTLEFiELD.  The  bill  in  terms  does  not  undertake  to  do  that. 

Mr.  Davenport.  What  else  does  it  undertake  to  do  ? 

Mr.  LiTTLEFiELD.  Your  proposition  is  that  the  construction  of  the 
whole  of  the  section  results  in  that  conclusion  ? 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  Now,  I  will  hear  you  on  that;  or  perhaps  you 
have  gotten  through  on  that. 

Mr.  Davenport.  I  have  stated  the  proposition,  and  the  results  are 
apparent. 

Mr.  LiTTLEFiELD.  That  depends  a  great  deal  on  the  construction 
YOU  put  on  the  language. 

Mr.  Davenport.  I  assume  that  as  the  courts  construe  statutes,  that 
would  be  construed  to  be  precisely  what  was  the  intent  of  Congress. 
What  are  they  doing:  what  are  they  making  such  an  exception  for? 
Here  is  a  law  that  prohibits  contracts  in  restraint  of  trade  in  the 
District  of  Columbia,  combinations  and  conspiracies  in  restraint  of 
trade  in  the  District  of  Columbia,  and  they  say  that  shall  not  apply 
any  longer  to  conspiracies  of  the  kind  we  have  been  talking  about; 
it  shall  relate  only  to  conspiracies  in  regard  to  combinations  of 
capital,  for  instance.  I  say  that  the  necessary,  common  sense,  legal 
effect  of  that  provision  is  to  legitimatize  in  the  District  of  Columbia 
those  things  which  were  forbidden  by  the  common  law  prior  to  the 
enactment  of  the  Sherman  Antitrust  Act,  and  which  are  forbidden 
by  the  Sherman  Antitrust  Act.  Why  do  they  make  the  exception, 
except  to  protect  them  ? 

Mr.  LiTTLEFiELD.  YouT  pTopositioD  is  that  if  the  exception  only 
operates  to  remove  the  inhibition  of  the  Sherman  Anti-Trust  Act, 
which  would  allow  the  operation  of  the  common  law,  which  would 
make  the  same  things  criminal  under  the  same  circumstances,  the 
exception  does  not  accomplish  anything? 

Mr.  Davenport.  Certainly. 

Mr.  LiTTLEFiELD.  And  the  inference  is  that  Congress  intended  to 
do  something? 

Mr.  Davenport.  Yes. 

Mr.  LitTLEFiELD.  And  then  you  go  further  and  say  that  the  gentle- 
men using  this  language  must  have  had  some  intelligent  purpose  in 
their  minds  when  tKey  used  it. 

Mr.  Davenport.  Yes,  I  assume  so. 

Mr.  LiTTLEFiELD.  And  the  only  intelligent  purpose  is  to  authorize 
what  on  its  face  seems  to  be  an  exception. 

Mr.  Davenport.  It  does  not  seem  possible  that  these  distin^ished 
gentlemen,  the  names  of  some  of  wnom  we  have  heard,  while  the 
names  of  others  they  have  refused  to  tell  us,  but  who  are  referred  to 
by  the  Secretary  of  Commerce  and  Labor  as  most  eminent  men, 
thoroughly  competent  to  undertake  the  task  which  they  essayed — I 
read  a  statement  of  that  kind  in  a  speech  made  bv  Mr.  Smith  over  in 
Philadelphia  the  other  night,  in  which  he  said  tnat  this  is  a  master- 
piece— did  not  have  this  purpose  in  mind.  We  must  assume  that 
these  gentlemen  had  this  in  mind,  and  the  act  must  have  been  before 
them  with  its  many  provisions — with  its  several  provisions;  there 
are  not  many  of  them,  either. 

Mr.  Emery.  The  precise  statement  was  that  they  were  thoughtful 
and  intelligent  men,  well  equipped  for  the  task. 
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Mr.  LiTTLEFiELD.  He  did  not  use  the  language  that  the  bill  tN\is  a 
"masterpiece?" 

Mr.  Emery.  I  am  quoting  from  the  Philadelphia  Ledger;  it  was  in 
defense  of  this. 

Mr.  Davenport.  There  are  so  many  of  these  things  that  I  want  to 
talk  about  that  I  must  revert  to  this  subject  of  what  kind  of  a  power 
it  is  that  is  vested  in  this  Commissioner,  or  whatever  tribunal  is  to  be 
substituted  for  the  Commissioner.  The  mind  lingers  on  that.  So  far 
as  relates  to  the  action  of  the  Commissioner  passing  upon  the  reason- 
ableness of  the  contract  that  is  submitted  to  him,  to  go  on,  as  to  its 
future  operation,  I  am  very  clear  in  my  mind  that  that  is  a  legislative 
act. 

Mr.  Littlefield.  Right  there,  this  same  thing  has  been  lodging  in 
my  mind.  Is  there  a  profound  distinction  between  a  reasonable  rate 
predicated  of  a  public-service  corporation  as  to  which  the  State  has 
the  entire  control,  which  is  exercised  by  virtue  of  the  sovereignty  of 
the  State  over  the  corporation  of  its  creation  and  by  virtue  of  the 
further  fact  that  the  corporation  does  exercise  a  part  of  the  sover- 
eignty, thus  giving  the  State  the  right  to  regulate  the  contract,  or  is 
there  not  a  profound  difference  between  a  reasonable  rate  under 
those  circumstances  and  the  reasonable  price  that  the  ordinary  man 
engaged  in  business  or  commerce  charges  for  his  product? 

Mr.  Davenport.  Absolutely. 

Mr.  LriTLEFiELD.  The  question  is  whether  that  consideration  affects 
this  proposition  you  now  have  in  your  mind. 

Mr.  Davenport.  But  I  must  respectfully  submit  to  the  chairman  of 
the  committee  that  the  power  of  Congress  and  the  power  of  the  State 
to  regulate  charges  of  people  engaged  in  a  public  employment  is  not 
derived  from  the  power  to  charter  and  create  the  instrumentality,  but 
it  arises  from  the  nature  of  the  occupaticMi. 

Mr.  Littlefield.  It  arises  from  the  fact  that  the  corporation  exer- 
cises partial  sovereimty,  or  some  of  the  governmental  powers. 

Mr.  Davenport.  No.  There  is  a  case  in  93  U.  S.  where  that  precise 
question  was  argued  and  settled  by  the  Supreme  Court.  In  that  case 
there  were  people,  individuals,  engaged  in  the  handling  of  ^ain  at 
warehouses,  and  the  State  of  Illinois  fixed  the  charges  for  the  serv- 
ices, and  it  was  contended  that  they  had  not  any  power  to  do  it,  and 
the  Supreme  Court  of  the  United  States,  speaking  by  Mr.  Justice 
Waite,  laid  down  the  proposition  that  wherever  a  person  was  engaged 
in  a  public  employment,  charged  with  a  public  service,  like  an  inn- 
keeper  

Mr.  Litflefield.  Or  like  a  common  carrier. 

Mr.  Davenport.  Or  like  a  common  carrier,  it  was  not  the  fact 
that  he  was  chartered  by  the  State,  but  it  was  the  fact  of  the  em- 
ployment to  which  he  devoted  his  propertv;  and  they  held  that  the 
act  was  constitutional,  and  even  went  so  far  in  that  case  as  to  inti- 
mate that  the  courts  could  not  review  it ;  but  they  receded  from  that 
very  speedily  when  it  came  to  the  question  whether  the  action  was 
confiscatory. 

Mr.  Littlefield.  That  proceeds  on  an  entirely  different  hypothesis, 
whether  the  rate  was  connscatory. 

Mr.  Davenport.  The  power  to  regulate  commerce  between  the 
States  does  not  rest  upon  any  such  distinction  as  that  they  are  a 
corporation  or  anything  else,  it  is  because  they  are  engaged  in  inter- 
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state  commerce ;  and  the  Congress  has  no  more  power  to  regulate  the 
commerce  that  is  concerned  in  transportation  than  it  has  to  regulate 
any  other  kind  of  interstate  commerce.  The  power  is  plenary,  the 
power  to  regulate,  which  the  Supreme  Court  has  said  is  the  power 
to  lay  down  the  rule  by  which  it  shall  be  conducted,  and  applies  to 
all  kinds  of  interstate  commerce,  by  whomsoever  carried  on,  and  it 
is  applied  to  railroads  particularly,  because  that  is  a  most  important 
branch  of  interstate  commerce;  but  they  have  got  the  same  power 
over  people  engaged  in  interstate  commerce  who  buy  and  sell  and 
deal  in  other  States  that  they  have  over  the  transportation  com- 
panies. 

Mr.  LiTTLEFiELD.  So  far  as  the  act  relates  to  interstate  commerce 
itself. 

Mr.  Davenport.  Yes. 

Mr.  LiTTLBFiELD.  What  do  you  say  about  the  proposition  that  the 
State  has  the  power  to  regulate  the  price? 

Mr.  Davenport.  It  has  not  any. 

Mr.  LiTTLEFiELD.  Outsidc  of  these  corporations  that  are  quasi- 
public. 

Mr.  Davenport.  It  has  not  any,  as  I  will  proceed  to  show. 

Mr.  LiTTLEFiELD.  Does  not  this  bill  here  contemplate  that  in  the 
last  analysis? 

Mr.  Davenport.  It  does ;  and  I  want  to  show  the  committee  some 
authorities  on  some  of  the  aspects  of  the  case.  We  were  talking 
about  these  questions  that  are  germane — about  what  the  nature  ox 
this  power  is? 

Mr.  LiTTLEFiELD.   YcS. 

Mr.  Davenport.  As  I  said,  so  far  as  passing  upon  the  reasonable- 
ness of  these  contracts  that  have  a  future  action,  and  the  reasonable- 
ness of  that  action  in  the  future,  is  concerned,  that  is  a  legislative 
power,  I  think.  But  now  we  have  another  problem — namely,  whether 
the  determination  does  come  under  the  provisions  of  this  law.  The 
language  of  the  act  is,  first,  that  upon  doing  certain  things  the  party 
is  entitled  to  register.  Having  been  registered,  he  can  be  taken  on 
the  roll  by  the  action  of  the  Commissioner  or  the  President.  I  think 
it  is  by  the  Commissioner,  by  the  concurrence  of  the  Secretary  of 
Commerce  and  Labor,  as  the  bill  was  originally  drawn.  In  case  the 
Commissioner  of  Corporations  acts  arbitrarily,  or  injuriously,  or  un- 
fairly, the  party  is  in  some  wav  to  have  the  right  of  review  by  the  su- 
preme court  of  the  District  oi  Columbia ;  and  the  question  occurs  at 
once,  What  is  that  power  which  the  Commissioner  exercises  in  strik- 
ing his  name  off  the  roll.  Is  that  a  judicial  power?  Is  that  an  ex- 
ecutive or  an  administrative  act?  If  so,  can  any  court  take  any  juris- 
diction over  the  matter?  Can  power  be  conferred  upon  a  court  look- 
ing to  a  review  of  such  a  matter  as  that? 

Mr.  LnTLEPiBLD.  If  the  power  is  executive  in  its  character  or 
le^slative? 

MT,  Davenport.  Whatever  name  you  give  to  that,  it  is  not  possibly 
legislative  in  that  respect;  it  is  the  determination  whether  a  man's 
name  shall  be  on  a  roll  or  shall  be  removed  from  that  roll.  There 
is  nothing  legislative  about  that  proposition,  as  I  understand  it. 

Mr.  LiTTLEFiELD.  Your  question  is  whether  it  is  oxe'Mitivo  or 
judicial? 
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!Mr.  Davenport.  Whatever  that  power  is,  can  you  protect  the  poor 
victim  of  this  new-fangled  method  of  dealing  with  his  rights  by 
going  to  any  court?  This  act  contemplates  the  review  bjr  some  court 
to  protect  him  in  them.  That  idea  runs  through  the  bill.  I  want 
to  call  your  attention  to  the  case  of  the  Interstate  Commerce  Com- 
mission V.  Brimson  (154  U.  S.,  447)  and  some  of  the  general  princi- 
ples involved  in  it.  But  before  I  go  to  that,  I  want  to  call  the 
attention  of  the  committee  to  the  case  of  In  re  Pacific  Railway  Com- 
mission (32  Fed.  Bep.),  commencing  on  page  241,  where  Mr.  Justice 
Field  presided.  I  want  to  direct  the  attention  of  the  committee  to 
the  impossibility  of  lodging  in  a  court  the  power  of  reviewing  any 
such  act  as  it  is  contemplated  that  this  official  shall  perform,  and  in 
that  connection  I  want  to  read  a  little,  as  apropos  of  what  the  chair- 
man alluded  to  here  a  moment  ago.     I  read  from  page  259 : 

Sawyer,  Circuit  Judge  (concurring). 

I  fully  concur  In  the  reasoning  of  the  circuit  Justice,  and  the  conclusions 
reached,  but  I  deem  it  proper  to  present  some  further  views  in  support  of  our 
decision. 

It  is  necessary  to  understand  the  exact  legal  relation  of  the  Central  Pacific 
Railroad  Company  to  the  United  States  in  order  to  correctly  appreciate  the 
constitutional  powers  of  Congress,  and  of  the  commission  acting  under  its 
authority,  over  it.  The  Central  Pacific  Railroad  Company  is  a  private  cor- 
poration, created  and  existing  imder  the  laws  of  the  State  of  California.  It 
derived  none  of  its  corporate  faculties,  or  franchises,  from  the  United  States. 
It  Is  in  no  way  subject  to  regulation,  as  an  Instrument  of  foreign,  or  inter- 
state commerce,  or  their  authority  to  establish  post-roads,  or  their  war 
powers,  in  pursuance  of  the  constitutional  provisions  on  the  subject,  or  such 
regulation  as  Is  authorized  by  the  terms  of  the  contract  found  In  the  acts  of 
Congress  of  1862  and  1864,  accepted  by  the  railroad  company  as  a  contract. 
The  Central  Pacific  Railroad  Company  is  simply  an  artificial  person,  created 
with  certain  faculties  by  the  State  of  California,  and  It  stands  In  relation  to 
the  United  States,  within  the  scope  of  Its  faculties,  in  precisely  the  same  situa- 
tion ns  a  natural  person  under  like  circumstances. 

It  is  important  to  bear  this  in  mind  through  all  the  consideration 
of  this  matter,  that  intrinsically  there  is  no  distinction  between  pri- 
vate persons  and  corporations,  associations,  and  combinations,  whefiier 
with  capital  stock  or  without  capital  stock,  whether  for  profit  or  other- 
wise, in  respect  to  the  matter  of  restraint  of  commerce  between  the 
States,  which  is  forbidden  by  the  substantive  provisions  of  this  act. 
Keverting  now  to  the  case  where  the  opinion  was  given  by  Mr.  Justice 
Field,  I  read  first  from  the  syllabus,  at  page  241 : 

1.  Constitutional  law — Judicial  powers — Pacific  Railway  Commission. 

The  Pacific  Railway  Commission  Is  not  a  judicial  body,  and  possesses  no 
judicial  lowers  under  the  act  of  Congress  of  March  3,  1887,  creating  It,  and  can 
determine  no  rights  of  the  Government,  or  the  corporations  whose  afl^airs  It  Is 
appointed  to  investigate. 

2.  Same — Power  of  Congress — Production  of  private  papers. 

Congress  can  not  compel  the  production  of  private  books  and  papers  of  citi- 
zens for  its  inspection,  except  in  the  course  of  judicial  proceedings,  or  in  suits 
instituted  for  that  purpose,  and  then  only  upon  averments  that  its  rights  in  some 
way  depend  upon  evidence  therein  contain M. 

This  idea  that  is  embodied  in  this  bill  of  course  is  that  same  heresy 
that  seems  to  find  lodgment  in  the  executive  mind  at  the  present  time, 
that  Congress  can  exact  a  license  from  a  corporation  before  it  can  do 
interstate  business,  and  as  a  condition  of  that  license  can  re(]^uire  of  it 
that  it  shall  show  its  hand,  contribute  to  that  publicity  which  is  the 
favorite  topic  and  most  loved  idea  of  the  gentlemen  who  are  initiating 
this  kind  of  legislation. 
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Mr.  LrrTLEFiELD.  And  it  must  be  a  very  important  proposition. 

Mr.  Davenport.  Very ;  auite  true. 

Mr.  LiTTLBFiELD.  That  all  comes  right  down  to  the  question  whether 
Congress  has  power  to  impose  conditions  upon  the  people  so  engaged 
in  interstate  commerce,  without  relation  to  the  question  whether  the 
conditions  relate  to  interstate  commerce. 

Mr.  Davenport.  Yes,  and  further  than  that,  whether  tKey  can  im- 
pose such  conditions  upon  their  right  to  engage  in  interstate  com- 
merce. 

Mr.  LiTTLEFiELD.  That  is  the  same  thing;  whether  they  can  impose 
conditions  upon  their  right  to  engage  in  or  continue  in  interstate 
commerce. 

Mr.  Davenport.  That  is  it. 

Mr,  LrrTLEFiELD.  Because  they  enj?age  in  or  continue  in  as  distin- 
g^uished  from  conditions  that  relate  to  ^e  interstate  commerce  condi- 
tions.    That  is  the  distinction  laid  down  in  the  Howard  case. 

Mr.  Davenport.  I  will  read  further  from  this  syllabus : 

4.  Constitutional  law — Power  of  Congress — Investigation  by  Conimissloii. 

Congress  can  not  empower  a  commission  to  Investigate  the  private  affairs, 
books,  and  papers  of  the  officers  and  employees  of  corporations  Indebted  to  the 
Government,  as  to  their  relations  to  other  companies  with  which  such  corpora- 
tions have  had  dealings,  except  so  far  as  such  officers  and  employees  are  will- 
ing to  submit  the  same  for  inspection ;  and  the  investigation  of  the  Pacific  Rail- 
way Commission  into  the  affairs  of  officers  and  employees  of  the  Pacific  Rail- 
way companies  under  the  act  of  March  3,  1887,  is  limited  to  that  extent. 

6.  Same — ^Judicial  powers. 

The  judicial  power  of  the  United  States  is  limited  to  "  cases  "  and  "  contro- 
versies "  enumerated  in  article  3,  paragraph  1,  Constitution,  as  modified  by  the 
eleventh  amendment,  and  to  petitions  on  habeas  corpus,  and  can  not  be  extended 
by  Congress ;  and  by  such  "  cases  "  and  "  controversies  "  are  meant  the  claims 
of  litigants  brought  for  determination  by  regular  judicial  proceedings  estab- 
lished by  law  or  custom. 

7.  Same — Legislative  power — Investigations — Courts. 

The  judicial  department  is  Independent  of  the  legislative.  In  the  Federal  Gov- 
ernment, and  Congress  can  not  make  the  courts  its  instruments  in  conducting 
mere  legislative  investigations. 

Mr.  Justice  Field,  presiding  over  this  court  as  circuit  justice,  speaks 
as  follows: 

Impressed  with  the  gravity  of  the  questions  presented,  we  have  given  to  them 
all  the  consideration  in  our  power.  The  Pacific  Railway  Commission,  created 
under  the  act  of  Congress  of  March  3,  1887,  is  not  a  judicial  body. 

I  take  it  that  no  one  would  contend  that  this  gentleman  having  this 
power  is  a  court.  No  one  would  contend  that  the  Commissioner  of 
Corporations  is  a  court.  Of  course,  he  could  not  be  a  court  under  the 
provisions  of  the  Constitution,  because  he  does  not  hold  office  for  life, 
and  so  forth. 

Mr.  Marburg.  May  I  ask  whether  Mr.  Davenport  heard  our  state- 
ment that  it  was  proposed  to  change  to  the  Interstate  Commerce 
Commission  ? 

Mr.  LiTTUEFiELD.  They  have  gone  back  to  the  Commissioner  of 
Corporations  now.  The  proponents  of  the  bill  have  returned  to  the 
Commissioner  of  Corporations. 

Mr.  Martin.  Did  I  understand  Mr.  Davenport  to  state  that  Con- 
gress had  not  the  power  to  order  the  production  of  books  and  papers 
for  the  enlightenment  of  its  committees? 
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Mr.  Da\t:nport/  I  have  certainly  not  advanced  any  such  proposi- 
tion as  that.  I  was  reading  the  syllabus  of  this  ease.  I  have  here  the 
case  of  the  Interstate  Commerce  Commission  v.  Brimson,  where  the 
very  propositions  laid  down  here  are  approved  and  distinguished. 

Mr.  LiTTLEFiELD.  Of  coursc,  it  depends  a  great  deal  on  the  condi- 
tions. The  general  proposition  is  that  Congress  has  not  the  power 
to  compel  ftnybody  to  produce  books  and  papers.  There  are  some 
lines  or  investigation  where  they  have  the  power,  and  there  are 
others  where  they  have  not  the  power. 

Mr.  Davenport.  I  have  read  to  you  from  this  decision  which  is 
quoted  with  approbation  in  the  case  of  Interstate  Commerce  Com- 
mission V.  Brimson. 

Mr.  LiTTLEFiELD.  They  stated  that  under  certain  circumstances 
the  Railway  Commission  had  not  power  to  compel  the  production 
of  books  and  papers? 

Mr.  Martin.  Did  not  thev  also  state  that  Congress  could  not  do 
that? 

Mr.  Davenport.  For  what  purpose? 

Mr.  Martin.  For  the  purpose  of  investigation. 

Mr.  Davenport.  They  say  "  except  so  fer  as  they  are  willing  to 
submit  the  same  for  inspection,"  subject  to  the  right  to  be  exempted 
from  all  consequences  oi  prosecution.  But  that  is  all  covered  in  this 
case.    I  quote  now  further  from  the  decision,  at  page  249 : 

The  Pacific  Railway  Comnussion,  created  under  the  act  of  Congress  of  March 
3,  1887,  is  not  a  Judicial  body;  it  possesses  no  judicial  powers;  it  can  determine 
no  rights  of  the  Government  or  of  the  companies  whose  affairs  It  investigates. 
Those  rights  will  remain  the  subject  of  judicial  inquiry  and  determination  as 
fully  as  though  the  commission  had  never  been  created,  and  in  such  Inquiry 
its  report  to  the  President  of  its  action  will  not  be  even  admissible  as  evidence 
of  any  of  the  matters  investigated.  It  is  a  mere  board  of  inquiry,  directed  to 
obtain  information  upon  certain  matters  and  report  the  result  of  its  investiga- 
tions to  the  President,  who  is  to  lay  the  same  before  Congress.  In  the  progress 
of  its  investigations,  and  in  the  furtherance  of  them,  it  is  in  terms  authorized 
to  involve  the  aid  of  the  courts  of  the  United  States  in  requiring  the  attendance 
and  testimony  of  witnesses,  and  the  production  of  books,  papers,  and  documents. 
And  the  act  provides  that  the  circuit  or  district  court  of  the  United  States, 
within  the  jurisdiction  of  which  the  inquiry  of  the  commission  is  had,  in  case  of 
contumacy  or  refusal  of  any  person  to  obey  a  subpoena  to  him,  may  issue  an 
order  requiring  such  person  to  api>ear  before  the  commissioners  and  produce 
books  and  papers  and  give  evidence  touching  the  matters  in  question. 

The  investigation  directed  is  to  be  distinguished  from  the  inquiries  authorized 
upon  taking  the  census.  The  constitution  provides  for  an  enumeration  of  the 
inhabitants  of  the  States  at  regular  periods,  in  order  to  furnish  a  basis  for  the 
apportionment  of  Representatives,  and,  in  connection  with  the  ascertainment  of 
the  number  of  inhabitants,  the  act  of  Congress  provides  for  certain  inquiries  as 
to  their  age,  birth,  marriage,  occupation,  and  respecting  some  other  matters  of 
general  interest,  and  for  a  refusal  of  anyone  to  answer  them  a  small  penalty 
is  imposed.  (Rev.  St.,  par.  2171.)  There  is  no  attempt  in  such  inquiries  to 
pry  into  the  private  affairs  and  par>er8  of  anyone,  nor  are  the  courts  called 
upon  to  enforce  answers  to  them.  Similar  inquiries  usually  accompany  the 
taking  of  a  census  of  every  country,  and  are  not  deemed  to  encroach  upon  the 
ripT  ts  of  the  citizen.  And  in  addition  to  the  inquiries  usually  accompanying 
the  taking  of  a  census  there  is  no  doubt  that  Congress  may  authorize  a  com- 
mission to  obtain  information  upon  any  subject  which,  in  its  judgment,  it  may 
be  important  to  possess.  It  may  inquire  into  the  extent  of  the  productions  of 
the  country  of  every  kind,  natural  and  artificial,  and  seek  information  as  to  the 
habits,  business,  and  even  amusements  of  the  people.  But  in  its  inquiries  it  is 
controlled  by  the  same  guards  against  the  invasion  of  private  rights  which 
limit  the  investigations  of  private  parties  into  similar  matters.  In  the  pursuit 
of  knowledge  it  can  not  compel  the  production  of  the  private  books  and  papers 
of  the  citizen  for  its  inspection,  except  in  the  progress  of  judicial  proceedings 
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or  in  suits  Instituted  for  that  imrpose,  and  in  both  cases  only  uiKin  avernie.its 
that  its  rights  are  in  some  way  dependent  for  enforcement  ni)on  the  evidence 
those  boolvs  and  papers  contain. 

Of  all  the  rlphts  of  the  citizen,  few  a'o  of  greater  importance  or  more  essen- 
tial to  his  i^eace  and  happiness  tlian  tlie  rijjht  of  personal  8e<*urity,  and  that  in- 
volves not  merely  protection  of  his  person  from  assault,  but  exempt i<»n  of  his 
private  affairs,  books,  and  papers  from  the  ini?i»ection  and  s^i-rntiny  of  otliers. 
Without  the  enjoyment  of  this  right  all  other  rights  would  lose  half  tlieir  value. 
The  law  provides  for  the  compulsory  production,  in  the  progress  of  judicial  pro- 
cee<ling8,  or  by  direct  suit  for  that  purpose,  of  such  documents  as  affect  the  in- 
terest of  others,  and  also,  in  certain  cases,  for  the  seizure  of  criminating  papers 
necessary  for  flie  prosecution  of  offenders  against  public  justice,  and  only  in  one 
of  these  ways  can  they  be  obtained  and  tlieir  contents  made  known  against  the 
will  of  thft  owners 

In  the  recent  case  of  Boyd  f.  U.  S.  (116  U.  S.,  016;  6  Sup.  Ct.  Uep.,  524)  the 
Supreme  CJourt  held  that  a  provision  of  a  law  of  Congress,  which  authorized  a 
court  of  the  United  States  in  revenue  cases,  on  motion  of  the  Government 
attorney,  to  require  the  defendant  or  claimant  to  produce  in  court  his  private 
b(Joks,  invoices,  and  papers,  or  that  the  allegations  of  the  attorney  resf)ecting 
them  should  be  taken  as  confessed,  was  unconstitutional  and  void  as  applied 
to  suits  for  penalties  or  to  establish  a  forfeitui-e  of  the  party's  goods.  The  court, 
speaking  by  Mr.  Justice  Bradley,  said : 

"Any  compulsory  discovery  by  extorting  the  party's  oath,  or  compelling  the 
production  of  his  private  books  and  papers,  to  convict  him  of  crime  or  to  forfeit 
his  property.  Is  contrary  to  the  principles  of  a  free  government.  It  is  abhorrent 
to  the  Instincts  of  an  Bnglishman;  it  is  abhorrent  to  the  instincts  of  an 
American.  It  may  suit  the  purpose  of  despotic  power ;  but  it  can  not  abide  the 
pure  atmosphere  of  political  liberty  and  ipersonal  freedom.*' 

The  language  thus  used  had  reference,  it  is  true,  to  the  compulsory  production 
of  papers  as  a  foundation  for  criminal  proceedings,  but  it  is  applicable  to  any 
such  production  of  the  private  books  and  papers  of  a  party  otherwise  than  in 
the  course  of  judicial  proceedings,  or  a  direct  suit  for  that  purpose.  It  is  the 
forcible  intrusion  into,  and  compulsory  exposure  of,  one's  private  affairs  and 
papers,  without  judicial  process  or  In  the  course  of  judicial  proceedings,  which 
is  contrary  to  the  principles  of  a  free  government,  and  is  abhorrent  to  the 
instincts  of  Englishmen  and  Americans. 

In  his  opinion  in  the  celebrated  case  of  Entick  r.  Carrington,  reported  at 
length  in  19  How.,  State  Tr.,  1029,  Lord  Camden  said : 

Papers  are  the  owner's  goods  and  chattels;  they  are  his  dearest  proi)erty, 
and  are  so  far  from  enduring  a  seizure  that  they  will  hardly  bear  an  inspection ; 
and  though  the  eye  can  not,  by  the  laws  of  England,  be  guilty  of  a  trespass, 
yet,  where  papers  are  removed  and  carried  away,  the  secret  nature  of  those 
goods  will  be  an  aggravation  of  the  trespass,  and  demand  more  considerable 
damages  in  that  respect.  Where  is  the  written  law  that  gives  any  magistrate 
such  a  power?  I  can  safely  answer  there  is  none;  and  therefore  it  is  too  much 
for  us  without  such  authority,  to  pronounce  a  practice  legal  which  would  be 
subversive  of  all  the  comforts  of  society. 

Compulsory  process  to  produce  such  papers,  not  in  a  judicial  proceeding,  but 
before  a  commissioner  of  inquiry,  is  as  subversive  of  "  all  the  comforts  of  so- 
ciety "  as  their  seizure  under  the  general  warrant  condemned  in  that  case.  The 
principles  laid  down  in  the  opinion  of  Lord  Camden,  said  the  Supreme  Court 
of  the  United  States,  "  affect  the  very  essence  of  constitutional  liberty  and 
security.  They  reach  further  than  the  concrete  form  of  the  case  then  before 
the  court  with  Its  adventitious  circumstances;  they  apply  to  all  invasions  on 
the  part  of  the  government,  and  its  employees,  of  the  sanctity  of  man's  home 
and  the  privacies  of  life." 

In  Kilbourn  v.  Thompson  (103  U.  S.,  168)  we  have  a  decision  of  the  Supreme 
Court  of  the  United  States  that  neither  House  of  Congress  has  the  power  to 
make  inquiries  into  the  private  affairs  of  the  citizen ;  that  is,  to  compel  ex- 
IK)sure  of  such  affairs. 

Xow,  you  get  the  kind  of  information  in  its  constitutional  aspect 
that  this  Commissioner  is  to  be  charged  with  procuring  from  these 
people.  There  is  no  appeal  contemplated  from  the  refusal  to  admit 
them  on  the  roll,  but  Mr.  Low  had  some  idea  that  inasmuch  as  the 
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language  of  the  law  was  impjerative,  there  was  not  any  discretion 
about  it  left  with  the  Commissioner,  that  perhaps  a  mandamus  would 
lie  to  compel  the  registration  of  a  party ;  but  after  he  has  gotten  on 
the  roll  and  his  name  is  on  the  register,  it  can  be  stricken  off  by  the 
commissioner  for  the  reasons  set  out  here.    The  bill  reads : 

In  case  any  corporation  or  association  so  registered  shall  refuse  or  shall  fail 
at  any  time  to  file  the  statements  or  to  give  the  information  required  under 
this  act,  or  to  comply  with  the  requirements  of  this  act,  or  in  case  information 
furnished  by  it  shall  be  false  in  any  material  particular,  the  Commissioner  of 
Corporations  shall  have  |)ower  to  cancel  the  registration  of  such  corporation 
or  association  after  thirty  days'  notice  in  writing  to  such  corporation  or  asso- 
ciation. 

If  any  of  those  conditions  exist,  he  has  the  power  to  strike  the  name 
of  the  party  from  the  register.    Then  it  provides: 

Any  corporation  or  association  aggrieved  by  such  action  of  the  Commissioner 
of  Corporations  may  apply  to  the  supreme  court  off  the  District  of  Columbia, 
in  a  suit  or  proceeding  in  equity,  for  such  relief  in  the  premises  as  may  be 
proper,  and  said  court  shall  have  Jurisdiction  to  hear  and  determine  such 
application,  subject  to  ap|)ea1  as  in  other  causes  in  equity. 

I  say  that  there  is  not  the  first  element  of  a  judicial  *act  in  the  action 
of  the  Commissioner.  It  is  an  administrative  act.  It  is  an  executive 
act.  He  determines  for  himself  whether  or  not  that  name  shall  re- 
main on  that  book.  He  is  to  determine  whether  in  his  opinion  the 
information  is  false  or  true,  whether  it  was  full  enough  or  not  suffi- 
ciently full  to  disclose  the  thing  fairly  to  him.  A  thousand  con- 
ditions may  exist  which  under  this  bill  may  justify  him  in  striking 
the  name  from  the  roll,  and  from  that  act  it  is  proposed  to  permit  an 
appeal  or  resort  to  a  court  for  review. 

Mr.  LiTTLEFiELD.  Docs  that  provision  in  relation  to  the  court 
amount  to  anything  much  more  than  a  suggestion  for  a  mandamus 
proceeding?  It  does  not  appear  to  be  an  appeal  in  terms.  It  is  a 
curious  kind  of  a  provision. 

Mr.  Davenport.  Of  course  it  is  curious.     It  is  all  curious. 

Mr.  LiTTLEFiELD.  It  does  not  appear  just  exactly  who  are  going 
to  be  the  parties  to  it.  It  is  not  an  appeal  in  terms.  It  is  authorizing 
somebody  for  the  party  to  appeal  to  the  court  for  such  relief  as  the 
court  may  give.     That  is  about  what  it  comes  to. 

Mr.  Davenfcrt.  I  think  what  Mr.  Justice  Field  savs  here  will  be 
sufficient  to  satisfj'  the  committee.  Back  of  that  is  a  further  question. 
If  this  is  an  executive  act  performed  by  the  Commissioner  of  Corpor- 
ations I  do  not  believe  it  is  within  the  power  of  any  tribunal  to 
review  the  exercise  of  the  dis(Tetion  of  an  executive  officer.  I  sup- 
pose that  is  absolutely  conclusive,  and  the  only  ground  they  would 
have  for  a  review  would  he  if  the  Commissioner  of  Corporations  had 
misconstrued  and  misapplied  the  law,  or  perhaps  as  where  they  have 
held  in  some  of  the  cases  involving  the  exercise  of  discretion  on  the 
part  of  the  Post-Office  Department  that  where  the  exercise  of  that 
discretion  was  clearly  wrong  the  court  might  interfere  to  correct  it. 

Mr.  Marburg.  Could  not  Congress  confer  that  power? 

Mr.  Davenport.  That  is  precisely  the  thing  we  are  going  to  talk 
about. 

Mr.  LiTTLEFiELD.  That  is  the  question,  whether  the  Congress,  under 
a  form  of  government  where  the  three  departments,  the  executive, 
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legislative,  and  judicial,  are  distinct  and  independent,  can  confer 
that  power. 

Mr.  Marbukg.  Have  they  not  power  in  the  matter  of  patents? 

Mr.  Davemort.  There  is  another  pseudo  analogy. 

Mr.  LiTTLEFiELD.  Of  coursc  as  a  general  question  the  courts  can 
not  review  the  exercise  of  the  executive  discretion,  and  that  is  the 
proposition  right  now. 

Mr.  Marburg.  May  I  make  it  clear  ?  Admitting  the  rule  that  with- 
out special  provision  of  law  there  shall  be  an  appeal  from  the  execu- 
tive officer — there  is  no  such  appeal — ^the  question  is  whether  Congress 
can  specifically  confer  that  right  of  appeal. 

Mr.  Davenport.  That  is  precisely  the  point  we  are  going  to  talk 
about. 

Mr.  LiTTLEFiELD.  It  comcs  down  to  the  point  whether  the  legislative 
can  control  the  executive  discretion. 

Mr.  Davenport.  The  theory  of  the  proponents  of  this  bill,  so  far 
as  we  can  discern  that  theory  from  its  provisions,  is  that  the  business 
of  this  country  is  not  to  be  under  the  absolute  control  of  a  czar  who  is 
to  say, "  You  shall  have  this  favor  "  and  "  You  shall  not  have  it,"  but 
that  the  party  has  got  a  right  to  get  his  name  on  this  register,  and 
that  he  has  got  a  right  to  have  it  stay  there,  and  if  the  incoming  or 
the  outgoing  official  sees  fit  to  strike  his  name  ojff  the  register,  with  all 
the  terrible  consequences  that  follow,  he  is  to  have  a  place  of  refuge  to 
which  he  can  resort,  and  that  is  to  be  the  supreme  court  of  the  Dis- 
trict of  Columl)ia,  which  will  protect  him  in  it.  The  determination  of 
that  question  rests  to  a  certain  extent,  I  believe,  upon  the  question 
whether  or  not  the  power  that  is  sought  to  be  conferred  upon  this 
officer  is  a  judicial  or  an  executive  power.  If  it  is  the  judicial  power, 
it  is  one  thing;  if  it  is  executive  power,  it  is  another.  If  it  is  an  execu- 
tive power,  can  any  judicial  power  be  extracted  from  it,  or  can  the 
court  be  clothed  with  the  power  to  review  that  action?  I  submit  that 
the  authorities  are  clear  that  no  such  power  under  our  Constitution 
can  be  vested  in  the  court. 

Mr.  LiTTLEFiELD.  That  is,  your  proposition  is  that  the  Executive 
in  the  exercise  of  his  discretion,  within  his  constitutional  limits,  is 
supreme. 

Mr.  Davenport.  Yes,  and  that  if  you  undertake  to  confer  that 
executive  power  upon  a  court,  it  is  a  nullity.  A  few  quotations  from 
this  case,  commencing  on  page  254  of  Thirty-second  Federal  Re- 
porter: 

The  Government  established  by  that  instrument  is  one  of  delegated  powers, 
supreme  ;in  its  prescribed  sphere,  but  without  authority  beyond  it.  No  depart- 
ment of  it  can  exercise  any  lowers  not  specifically  enumerated  or  necessarily 
implied  in  those  enumerated.     Such  Is  the  teaching  of  all  of  our  great  Jurists. 

♦  ♦  *  *  *  «  * 

The  first  section  of  the  third  article  of  the  Constitution  declares  that  "the 
judicial  power  of  tlie  I'nited  States  shall  be  vested  in  one  supreme  court,  and 
such  inferior  courts  as  Congress  may,  from  time  to  time,  ordain  and  establish." 
The  second  section  of  the  same  article  declares  that  **  the  judicial  power  shall 
extend  to  all  cases,  In  law  and  equitj*,  arising  under  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made." 

Then  it  proceeds  to  cite  the  various  cases,  and  then  it  continues: 

This  section  was  modified  by  the  eleventh  amendment,  declaring  that  "  the 
judicial  power  shall  not  be  construed  to  extend  to  any  suit,  in  law  or  equity. 
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coiDnieiicod  or  prosociited  ajcaiiist  one  of  the  T'nited  States  by  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreljrn  State/' 

The  judicial  power  of  the  United  States  is  therefore  vested  In  the  courts, 
and  can  only  be  exercised  by  them  In  the  cases  and  controversies  enumerated, 
and  in  petitions  for  writs  of  habeas  corpus.  In  no  other  proceedings  can  that 
power  be  involved,  and  it  is  not  competent  for  Congress  to  require  its  exercise 
in  any  other  way.  Any  act  providing  for  such  exercise  would  be  a  direct  in- 
vasion of  the  rights  reserved  to  the  States  or  to  the  people;  and  it  would  be 
the  duty  of  the  court  to  declare  it  null  and  void.  Story  says.  In  his  Com- 
mentaries on  the  Constitution,  that  "  the  functions  of  the  judges  of  the  courts 
of  the  United  States  are  strictly  and  exclusively  judicial.  They  can  not.  there- 
fore, be  called  ui)on  to  advise  the  President  in  any  executive  measures,  or  to 
give  extra  judicial  interpretations  of  law,  or  to  act  as  commissioners  in  cases 
of  pensions  or  other  like  proceedings."     (Section  1777.) 

The  judicial  article  of  the  Constitution  mentions  cases  and  controversies. 
The  term  **  controversies,"  if  distinguishable  at  all  from  "  cases,"  is  so  in  that  It 
is  less  comprehensive  than  the  latter,  and  includes  only  suits  of  a  civil  nature. 
(Chisholm  v.  Georgia,  2  Dall.,  431,  432;  1  Tuck.  Bl.  Comm.  App.,  420,  421.) 

You  have  got  to  have  a  case,  in  other  words,  to  bring  the  judicial 
power  of  the  United  States  into  operation.  Then  Justice  Field  pro- 
ceeds to  quote  from  the  case  of  Osbom  v.  U.  S.,  where  Chief  Justice 
Marshall  dilates  upon  the  fact  that  there  have  got  to  be  parties  to 
a  proceeding  in  order  to  call  into  operation  the  judicial  powers.  Hav- 
ing defined  what  the  judicial  power  is,  and  how  it  can  be  exercised 
only  by  the  courts,  and  that  they  can  exercise  only  such  powers  as  are 
of  a  judicial  nature,  he  proceeds  to  take  up  the  subject  as  to  whether 
you  can  clothe  the  courts  of  the  United  States  with  any  further  power 
than  of  a  strictly  judicial  nature,  and  he  holds  that  it  is  impossible. 
But  inasmuch  as  those  matters  are  covered  by  the  Supreme  Court 
itself  in  the  case  of  the  Interstate  Commerce  Commission  v.  Brim- 
son  ( 154  U.  S. ) ,  I  will  quote  from  that.  This  case  is  to  be  found  begin- 
ning on  page  447.  There  was  a  divided  court  here,  and  Mr.  Justice 
Brewer  and  Mr.  Justice  Fuller  and  Mr.  Justice  Jackson  dissented, 
and  their  dissenting  opinion  is  to  be  found  in  155  U.  S.,  at  the  first 
page.  The  act  under  consideration  was  the  interstate-commerce  act, 
and  under  it  the  Commissioners,  when  they  were  investigating  these 
matters  committed  to  it,  were  authorized  to  summon  witnesses,  and 
upon  the  refusal  of  the  witnesses  to  testify  or  to  produce  books,  and 
so  forth,  the  Commission  was  entitled  to  go  into  court  and  present 
a  case  against  the  party,  and  obtain  from  the  court  an  order  for  their 
production.    The  court  sustained  the  validity  of  that  provision. 

Mr.  LiTTLEFiELD.  That  is  the  same  provision  they  operated  under 
in  the  recent  Ilarriman  case? 

Mr.  Davenport.  It  was  the  one  they  operated  under  in  the  Hearst 
case. 

Is  the  twelfth  ^ei'tion  of  the  act  uncoustitutioiml  aud  void,  so  far  as  it  au- 
thorizes or  requires  the  circuit  courts  of  the  United  States  to  use  their  process 
in  aid  of  inquiries  before  tlie  ConunissiouV  TI.e  court  rocoguizes  the  importance 
of  this  question,  and  has  bestowed  upon  it  the  most  careful  consideration. 

As  the  Constitution  extends  the  judicial  power  of  the  United  States  to  all 
cases  in  law  and  equity  arising  under  that  instrument  or  under  the  laws  of 
the  United  States,  as  well  to  all  controversies  to  which  the  United  Suites  shall 
be  a  party  (art.  3,  sec.  2)  and  as  the  circuit  courts  of  the  United  States  are 
capable,  under  the  statutes  defining  and  regulating  their  jurisdiction,  or  exert- 
ing such  power  In  cases  or  controversies  of  that  character,  within  the  limits 
prescribed  by  Congress  i25  Stat.,  434,  c.  806),  the  fundamental  Inquiry  on  this 
appeal  Is  whether  the  present  proceeding  Is  a  ** case "  or  " controversy"  within 
the  meaning  of  the  Constitution.  The  circuit  court,  as  we  have  seen,  regarded 
the  petition  of  the  Interstate  Commerce  Commission  as  nothing  more  than  an 
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application  by  an  administrative  body  to  a  Judicial  tribunal  for  the  exercise 
of  its  functions  in  aid  of  the  execution  of  duties  not  of  a  Judicial  nature,  and 
accordingly  adjudged  that  this  proceeding  did  not  constitute  a  case  or  contro- 
versy to  which  the  Judicial  power  of  the  United  States  could  be  extended. 

Then  they  quote  from  what  the  court  below  said,  and  continue: 

In  other  words.  If  the  Interstate  Commerce  Act  made  the  refusal  of  a  wit- 
ness duly  summoned  to  appear  and  testify  before  the  Commission  in  respect  to 
a  matter  rightfully  committed  by  Congress  to  that  body  for  examination,  an 
offense  against  the  United  States,  punishable  by  tine  or  imprisonment,  or  both, 
a  criminal  prosecution  or  an  information  for  the  violation  of  such  a  statute 
would  be  a  case  or  controversy  to  which  the  judicial  power  of  the  L-nited  States 
extended;  while  a  direct  civil  proceeding,  expressly  authorized  by  an  act  of 
Congress,  in  the  name  of  the  Commission,  and  under  the  direction  of  the 
Attorney-General  of  the  United  States,  against  the  witness  so  refusing  to 
testify,  to  compel  him  to  give  evidence  before  the  Commission  touching  the  same 
matter,  would  not  be  a  case  or  controversy  of  which  cognizance  could  be  taken 
by  any  court  established  by  Congress  to  receive  the  Judicial  power  of  the  United 
States. 

Then  they  go  on  and  speak  about  the  powers  of  Congress  to  regu- 
late commerce  between  the  States,  and  tne  choice  of  Congress  as  to 
the  means  to  be  resorted  to  so  long  as  they  keep  within  certain  limits, 
and  they  then  proceed: 

It  was  not  disputed  at  the  bar,  nor  indeed  can  it  be  successfully  denied,  that 
the  prohibition  of  unjust  charges,  discriminations,  ot  preferences,  by  carriers 
engaged  in  Interstate  commerce,  in  respect  to  property  or  persons  transported 
from  one  State  to  another,  is  a  proper  regulation  of  interstate  commerce,  or 
that  the  object  that  Congress  has  in  view  by  the  act  In  question  may  be  legiti- 
mately accomplished  by  it  under  the  power  to  regulate  commerce  among  the 
several  States.  In  every  substantial  sense  such  prohibition  is  a  rule  by  which 
interstate  commerce  must  be  governed,  and  is  plainly  adapted  to  the  object  to 
be  accomplished. 

They  hold  that  as  between  the  commissioner  and  the  witness  a  case 
or  controversy  was  presented  which  could  be  adjudicated  by  the 
court.    They  say : 

In  the  course  of  the  argument  at  the  bar  our  attention  was  callwl  to  Ilay- 
bum's  case  (2  Dall.,  409)  and  United  States  r.  Ferreira  (13  How..  40,  4U), 
as  announcing  principles  not  in  harmony  with  the  views  we  have  expressed  in 
this  opinion. 

Haybum's  case  was  an  application  for  a  mandamus  to  be  directed  to  the 
circuit  court  of  the  United  States  for  the  district  of  Pennsylvania,  command- 
ing that  court  to  proceed  in  a  petition  by  Hay  burn  to  be  put  on  the  pension 
list  of  the  United  States  in  conformity  with  an  act  of  Congress  approved 
March  23,  1792  (c.  11,  1  Stat.,  243),  which  provided  for  the  settlement  of  the 
claims  of  widows  and  orphans  barred  by  limitations  previously  established, 
and  to  regulate  claims  in  invalid  pensions.  This  court  took  the  case  under 
advisement,  but  as  Congress  prmided  In  another  way  for  the  relief  of  invalid 
pensioners,  no  decision  was  made.  Nevertheless,  by  a  note  to  Hayburn's  case 
we  are  informed  of  the  views  expressed  at  the  circuit  by  different  members  of 
this  court  in  relation  to  the  act  of  1792.  They  concurred  in  holding  that  it 
was  not  in  the  power  of  Congress  to  assign  to  the  courts  of  the  United  States 
any  duties  except  surh  as  were  properly  judicial  and  to  be  performed  In  a 
Judicial  manner,  and  that  the  duties  assigned  to  the  circuit  courts  were  not 
of  that  description  and  were  not  contemplated  by  the  act  of  Congress  as  of 
that  character,  and,  consequently,  that  the  act  could  be  considered  as  only 
appointing  commissioners  for  the  purposes  mentioned  in  it  by  official  instead 
of  personal  descriptions,  which  positions  the  Judges  of  the  court  were  at  lib- 
erty to  accept  or  decline. 

In  a  note  prepared  by  Chief  Justice  Taney,  under  the  direction  of  this  court, 
and  found  in  13  How.,  51,  52,  an  account  Is  given  of  Todd's  case,  which  also 
involved  the  validity  of  the  act  of  1792,  so  far  as  it  imposed  upon  the  circuit 
courts  duties  relating  to  pensions.  And  it  is  there  stated  that  Chief  Justice 
Jay  and  Justice  Cushing,  upon  further  reflection,  became  satisfied  that  the 
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power  conferred  by  the  act  of  1792  on  the  circuit  court  as  a  court  could  not 
be  construed  as  giving  such  power  to  the  judges  of  the  court  as  commissioners. 

In  other  words,  they  rejected  the  idea  that  it  was  a  designation  of 
them  by  their  official  title.    They  continued : 

The  same  general  principles  were  announced  in  Ferreira*s  case,  which  arose 
under  the  treaty  of  1819  between  Spain  and  the  United  States,  and  under  cer- 
tain acts  of  Congress  passed  to  carry  a  particular  article  of  that  treaty  into 
execution.  The  case  came  before  this  court  upon  appeal  from  a  decision  or 
award  made  by  the  district  judge,  acting  upon  a  special  statute  authorizing 
him  to  receive  and  adjudicate  certain  claims.  A  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction  In  this  court  raised  the  question  whether  the  district 
judge  exercised  judicial  power,  strictly  speaking,  under  the  Constitution.  The 
motion  to  dismiss  was  sustained.  Chief  Justice  Taney,  referring  to  the  statutes 
under  which  the  district  judge  proceeded,  said :  "  It  is  manifest  that  this  power 
to  decide  upon  the  validity  of  these  claims  is  not  conferred  on  them  as  a  judicial 
function  to  be  exercised  in  the  ordinary  forms  of  a  court  of  justice.  For  there 
is  to  be  no  suit ;  no  parties  in  the  legal  acceptance  of  the  term  are  to  be  made ; 
no  process  to  issue ;  and  no  one  is  authorized  to  appear  in  behalf  of  the  United 
States,  or  to  summon  witnesses  in  the  case.  The  proceeding  is  altogether  ex 
parte,  and  all  that  the  judge  is  required  to  do  is  to  receive  the  claim  when  the 
party  presents  it,  and  to  adjust  It  upon  such  evidence  as  he  may  have  before 
him,  or  be  able  himself  to  obtain.  But  neither  the  evidence  nor  his  award  are 
to  be  filed  in  the  court  in  which  he  presides,  nor  recorded  there;  but  he  is  re- 
quired to  transmit  both  the  decision  and  the  evidence  upon>  which  he  decided  to 
the  Secretary  of  the  Treasury;  and  the  claim  is  to  be  paid  if  the  Secretary 
thinks  it  just  and  equitable,  but  not  otherwise.  It  Is  to  be  a  debt  from  the 
United  States  upon  the  decision  of  the  Secretary,  but  not  upon  that  of  the  judge. 
It  is  too  evident  for  argument  on  the  subject  that  such  a  tribunal  is  not  a  judi- 
cial one,  and  that  the  act  of  Congress  did  no  intend  to  make  it  one.  The  author- 
ity conferred  on  the  respective  judges  was  nothing  more  than  that  of  a  com- 
missioner to  adjust  certain  claims  against  the  United  States;  and  the  office  of 
judges  and  their  respective  jurisdictions  are  referred  to  in  the  law  merely  as 
a  designation  of  the  persons  to  whom  the  authority  is  confided,  and  the  terri- 
torial limits  to  which  It  extends.  The  decision  is  not  the  judgment  of  a  court 
of  justice.     It  is  the  award  of  a  commission."     (13  How.,  40,  46,  47.) 

Then  here  we  come  to  Gordon's  case  (117  U.  S.),  and  the  case  of 
In  re  Sanborn  (148  U.  S.).    They  say: 

In  Gordon's  case  the  question  was  whether  this  court  had  jurisdiction  to 
review  the  action  of  the  court  of  claims  In  respect  to  a  claim  examined  and 
allowed  In  the  latter  court  under  an  act  of  Congress  (12  Stat.,  765,  ch.  92,  sees. 
5,  7,  14)  which,  among  other  things,  provided  that  no  money  should  be  paid  out 
of  the  Treasury  for  any  claim  passed  upon  by  the  0)urt  of  Claims  until  after 
an  appropriation  therefor  should  be  estimated  by  the  Secretary  of  the  Treas- 
ury, and  an  appropriation  to  pay  It  to  be  made  by  Congress.  Under  that  act 
neither  the  Court  of  Claims  nor  this  court  could  do  anything  more  than  certH^ 
their  opinion  to  the  Secretary  of  the  Treasury,  and  It  depended  upon  that 
officer.  In  the  first  place,  to  decide  whether  he  would  include  it  in  his  estimates 
of  private  claims,  and  If  he  decided  In  favor  of  the  claimant  it  rested  with 
Congress  to  determine  whether  It  would  or  would  not  make  an  appropriation 
for  Its  payment.  Neither  the  Court  of  Claims  nor  this  court  could,  by  any 
process,  enforce  its  judgnuMit:  and  whether  the  claim  was  paid  or  not  did  not 
depend  on  the  decision  of  either  court,  but  upon  the  future  action  of  the  Secre- 
tary of  the  Treasury  and  of  Congress. 

That  appeal  was  dismissed,  and  then  follows  Sanborn's  case,  and 
a  long  examination  of  all  the  cases,  with  this  result,  that  where  you 
seek  to  impose  upon  a  court  the  power  to  review  an  act  which  rests 
in  the  discretion  of  a  commissioner 

Mr.  LiTTLEFiELD.  That  is,  executive  discretion? 

Mr.  Davenport.  The  executive  discretion  of  the  Commissioner, 
that  Congress  can  not  confer  power  of  review  upon  a  court.  In  other 
words,  you  come  back  to  the  proposition  that  whatsoever  this  com- 
missioner sees  fit  to  do  in  excluding  a  party  from  the  roll  is  final. 
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The  court  has  no  power,  no  authority — can  not  have  any — to  review 
that  action.  I  have  said  enough  on  this  whole  subject  to  satisfy  my 
loauacity,  I  think,  and  I  am  ready  to  stop. 

Mr.  LiTTLEFiELD.  Do  I  Understand  that  your  fund  is  exhausted  ? 

Mr.  Davenport.  Not  exhausted,  by  any  means,  but  I  recognize  that 
there  is  a  limit.  By  and  by,  when  this  matter  assumes  a  concrete 
shape  and  we  see  just  what  it  is  that  these  gentlemen  really  ask  this 
committee  to  do,  I  would  like  to  analyze  the  provisions  as  they  then 
appear  in  the  light  of  what  I  have  said  hitherto. 

Mr.  LiTTLEFiELD.  That  is,  when  the  pool  settles  down  and  there  l«? 
no  further  disturbance  you  would  like  to  have  an  opportunity? 

Mr.  Davenport.  Yes. 

Mr.  Marburg.  I  thought  it  was  understood  that  my  colleagues 
were  to  have  the  closing. 

Mr.  LiTTLEFiELD.  \ ou  may  close;  but  if  you  submit  by  your 
amendments  any  new  propositions,  it  is  perfectly  proper  for  these 
people  to  be  heard  in  criticism  of  them,  and  then  you  may  close  the 
whole  thing. 

Mr.  Emery.  Do  I  understand  it  is  proposed  now  to  vest  the  pow- 
ers which  they  were  first  going  to  give  to  the  Commissioner  of  Cor- 
porations, ana  which  it  was  then  su^getsted  to  give  to  the  Interstate 
Commerce  Commission,  in  the  Commissioner  of  Corporations  ?  That 
is,  do  I  understand  that  those  powers  are  to  be  taken  back  again  and 
vested  in  the  Commissioner  of  Corporations? 

Mr.  LiTTLEFiELD.  I  Understand  the  last  proposition  is  that  the 
Commissioner  of  Corporations  in  the  first  instance  shall  exercise 
jurisdiction,  and  then  the  matter  may  be  further  determined  by  the 
Interstate  Commerce  Commission,  and  later  on  by  the  Supreme 
Court.    That  is,  in  a  general  way,  my  understanding. 

Mr.  Davenport.  Perhaps  I  ought  to  call  the  attention  of  the  com- 
mittee, very  briefly,  to  what  this  bill  would  legalize.  It  would  legal- 
ize such  boycotts  as  are  described  and  set  forth  in  the  complaint  in  the 
Loew^e  Case  and  in  the  Buck's  Stove  and  Range  Case.  It  would 
legalize  all  such  boycotts  as  were  attempted  in  the  Debs  Case  and  in 
the  Ann  Arbor  Case,  cases  which  came  before  Judge  Taft,  where 
the  employees  of  a  railroad  attempted  to  enter  into  an  arrangement 
with  their  employers  by  which  the  employers  were  not  to  haul  the 
goods  or  the  cars  of  another  railroad.  It  would  legalize  that,  of 
course,  under  the  terms  of  this  proposed  bill.  It  would  also  legalize 
all  those  things  that  might  generically  be  described  as  Sam  Parksism, 
as  applied  to  interstate  commerce.  It  would  also  legalize  all  agree- 
ments to  strike  for  the  purpose  of  establishing  the  closed  shop.  It 
would  legalize  all  arrangements  like  that  which  the  Pennsylvania 
Company  threatened  to  carry  out  in  its  dealings  with  the  Toledo 
and  Ann  Arbor  Company  when,  at  the  demand  of  the  engineers  on 
the  Pennsylvania  Railroad,  they  were  going  to  refuse  to  haul  the  cars 
of  the  Toledo  and  Ann  Arbor  Railroad  Company,  and  they  went 
into  court  and  enjoined  them.  If  this  proposed  bill  in  its  present 
provisions  were  enacted,  all  those  things  would  be  legitimatized. 
Anything  that  the  employees  among  themselves  may  agree  to  do, 
that  they  may  agree  to  do  with  their  employers,  or  their  employers 
may  agree  to  do  among  themselves  or  with  their  employees,  is  made 
legitimate  by  these  provisions;  and  this  must  have  been  done 
designedly. 
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Mr.  LiTTLEFiELD.  Ill  short,  it  authorizes,  if  it  authorizes  at  all, 
any  combination  or  conspiracy  that  does  not  contemplate  physical 
violence  ? 

Mr.  DxWENPORT.  Yes.  It  has  been  suggested,  and  I  believe  it  is 
incorporated  in  the  bill  as  introduced  in  the  Senate,  that  it  might  be 
remedied  by  inserting  the  words  "  to  strike  for  any  purpose  not 
unlawful  at  common  law."  I  am  quite  sure  that  our  friends,  loving 
their  allies  of  the  labor  world  as  they  do,  would  never  seriously  asE 
to  have  such  a  provision  as  that  inserted  in  the  law  that  would  pro- 
hibit men  from  striking  absolutely,  because  we  all  know  that  at  com- 
mon law,  as  Mr.  Gompers  has  said,  the  combination  to  strike  to  raise 
wages  was  not  only  unlawful  but  criminal;  and  I  would  suggest  to 
the  gentlemen  that  in  their  efforts  to  improve  this  matter  they  resort 
to  some  other  test  than  that  of  those  things  that  were  unlawful  at 
common  law,  because  Congress,  if  it  passed  such  a  thing  as  that, 
would  be  immediately  and  directly  accused  of  trying  to  take  away 
from  the  laboring  people  the  right  to  strike  as  it  is  secured  under  the 
present  Sherman  Antitrust  Act. 

Mr.  LiTTiiEFiELD.  Inasmuch  as  Mr.  Gompers  personally  stated  in 
these  hearings  that  nothing  would  be  satisfactory  to  him  unless  he 
is  exempted  absolutely  from  the  operation  of  the  Sherman  antitrust 
act,  perhaps  our  friends  may  not  feel  it  necessary  to  exercise  their 
ingenuity  in  finding  provisions  that  will  take  care  of  the  organiza- 
tions. 

Mr.  Marburg.  With  little  knowledge  of  the  subject,  I  might  say 
that  as  Mr.  Low  has  already  stated  our  sole  p'urpose  is  to  relieve  labor 
of  the  anxiety  and  the  fear  that  the  Sherman  antitrust  act  will  be  in- 
terpreted to  prohibit  the  strike.  Mr.  Gompers  wants  to  go  further, 
and  he  wants  to  legalize  boycotts.  Mr.  Low  and  some  of  us  are  op- 
posed to  such  an  extension  of  that  power. 

Mr.  LmuBFiELD.  I  understand. 

Mr.  Marburg.  Mr.  Gompers's  position  is  this :  That  he  will  go  with 
us  as  far  as  we  are  willing  to  go.  If  we  will  not  do  more  than  to 
legalize  strikes,  he  will  go  with  us  that  far,  hoping  for  further 
remedies. 

Mr.  LiTTLEFiEU).  Then  he  has  communicated  to  you  views  that  he 
did  not  succeed  in  communicating  to  the  committee. 

Mr.  Marburg.  I  asked  him  specifically  if  he  indorsed  the  bill,  and 
he  said  yes.    The  hearings  will  show  that. 

Mr.  r)AVENPORT.  Are  you  supporting  the  proposition  to  legalize 
strikes  for  all  purposes  ? 

Mr.  LrrrLEFiEU).  Yes ;  they  have  it  in  the  bill  "  for  any  cause." 

Mr.  Davenport.  For  a  specific  case,  take  the  case  where  the  loco- 
motive engineers  of  the  Pennsylvania  Railroad  were  going  to  strike 
if  the  Pennsylvania  Railroad  hauled  cars  of  the  Toledo  and  Ann 
Arbor  Railroad  Company,  and  thereby  force  their  employers  not 
to  haul  them. 

Mr.  Marburg.  I  imagine  that  the  court  would  step  in  and  say  that 
that  was  an  interference  with  interstate  commerce. 

Mr.  LiTTLEFiELD.  It  does  not  make  any  difference  what  the  court 
would  do.  What  do  you  want  to  do?  You  have  a  provision  here 
authorizing  a  strike  for  any  cause.  Do  you  stand  by  that  or  are  you 
opposed  to  that? 
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Mr.  Marburg.  I  would  be  inclined  to  stand  by  it,  because  I  think 
in  that  case  the  interstate  commerce  clause  would  come  in,  and  in 
other  cases  the  common  law  would  step  in.  They  do  not  authorize 
them,  but  they  simply  extend 

Mr.  Emery.  The  language  of  the  bill  expressly  authorizes  a  strike 
"  for  any  cause." 

Mr.  Davenport.  This  is  an  attempt  to  rob  the  people  of  the  coun- 
try of  the  benefit  of  the  Sherman  antitrust  act  in  such  interrup- 
tions of  commerce,  either  transportation  or  trade,  which  would  re- 
sult from  a  strike  of  that  character? 

Mr.  Marburg.  I  think  that  is  correctly  stating  it ;  but  other  reme- 
dies would  step  in  to  prevent  it. 

Mr.  Davenport.  But  why  deprive  the  people  of  that  protection? 

Mr.  Littlefield.  The  only  remedy  you  have  except  the  common 
law  is  the  Sherman  antitrust  act,  and  you  would  wipe  that  out. 

Mr.  Emery.  Do  you  mean  any  criminal  remedy? 

Mr.  LiTi^LEFiELD.  There  is  no  regulation  under  the  interstate  com- 
merce act  except  under  the  Sherman  antitrust  act.  Of  course,  if 
that  is  the  only  conception  you  people  have  of  the  legislation  you 
are  attempting,  that  is  one  thing.  The  amendment  made  would  wipe 
out  the  Sherman  antitrust  act.  You  have  not  any  provisions  that 
would  prevent  these  results.  Your  lawyers  must  have  known  better 
than  that.  I  am  assuming  now  that  they  have  intelligence  enough  to 
get  outside  of  their  offices.  Certainly  the  one  you  referred  to  knew 
better  than  that. 

Mr.  Davenport.  Mr.  Loewe  had  a  lot  of  men,  both  union  and  non- 
union men,  working  for  him  that  had  been  working  for  him  for  years. 
They  were  entirely  satisfied;  his  imion  men  were  entirely  satisfied. 
For  the  purpose  of  hitting  at  another  concern  than  Mr.  Loewe's,  as  a 
means  to  subdue  a  large  manufacturing  concern  in  Yonkers,  as  a  step 
in  that  way,  they  wanted  to  get  control  of  the  business  of  Mr.  I-ioewe 
in  order  that  he  should  use  the  union  label  in  a  certain  ji^rade  of  hats. 
That  was  the  real  purpose  lying  back  of  this  case.  Mr.  Loewe  was 
waited  upon  and  told :  "  You  must  unionize  your  shop  and  acquire  the 
right  to  use  the  union  label.  In  order  to  do  that  you  must  discharge 
your  nonunion  men."  He  said:  "  Why.  I  can  not  do  that:  I  can  not 
turn  these  men  out  on  the  street."  "  Well,  if  you  do  not,  this  is  what 
we  shall  do  to  you.  We  will  call  out  every  union  man  in  your  fac- 
tory. We  will  drive  out  or  force  out  the  nonunion  men,  so  that  you 
can  not  manufacture.  At  the  same  time,  for  the  purpose  of  carrying 
out  our  purpose,  we  will  send  men  out  on  the  road  to  go  to  your  cus- 
tomers and  tell  them  that  if  they  buy  any  hats  from  you  we  will  boy- 
cott their  business,  and  if  they  continue  to  buy  of  you  we  will  send 
men  to  their  customers  and  tell  them  that  if  they  buy  of  them,  because 
they  buy  of  you,  we  will  boycott  their  business,  and  so  we  will  do 
through  the  United  States."  Upon  the  refusal  of  Mr.  Loewe  to  do  as 
they  demanded  they  proceeded  to  do  that  very  thing.  Right  in  the 
midst  of  the  busy  season,  when  he  was  filling  orders  which  he  had 
obtained  from  people  in  other  States,  they  ordered  out  his  union  men, 
and  then  they  threatened  the  nonunion  men  that  if  they  continued  to 
work  for  him  they  would  not  have  an  opportunity  to  work  in  any 
shop  in  the  United  States.  That  drove  them  out.  That  left  the 
business  at  that  end  as  completely  paralyzed  as  if  there  had  been 
a  fire.     Simultaneously  they  sent  out  8  or  io  men  all  over  the  country 
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to  his  customers  and  carried  out  their  threats.  There  was  an  illegal 
combination  to  restrain  trade  between  the  States,  to  cut  off  the  possi- 
bility of  filling  orders  by  a  strike,  and  at  the  same  time  to  prevent 
men  from  buying.  I  want  to  know  whether  it  is  your  purpose  to 
amend  the  Sherman  antitrust  act  so  as  to  deprive  the  people  of  this 
country  of  the  protection  that  is  afforded  against  a  strike  of  that 
character. 

Mr.  Marbi^rg.  I  should  call  that  a  boycott,  and  I  should  call  it  a 
vicious  boycott.  As  I  say,  I  am  not  legal  counsel  to  set  forth  whether 
this  provision  does  that  or  not ;  but  our  purpose  is  not  to  legalize  any 
such  proceeding  as  that. 

Mr.  Davenport.  That  is  not  the  point.  Are  you  anxious  to  de- 
prive the  people  of  this  country  of  that  protection  ? 

Mr.  Marburg.  No  ;  I  should  want  the  Sherman  law  to  still  protect 
the  people  against  a  boycott. 

Mr.  LiTTLEFiELD.  The  bill  as  you  have  it  drawn,  on  its  face,  author- 
izes that  very  thing. 

Mr.  Marburg.  That  is  a  question  for  the  lawyers, 

Mr.  LiTTLEFiEU).  The  lawyers  who  drew  it  must  have  known  it. 
If  you  people  who  had  it  drawn  did  not  know  it,  the  lawyers  did 
not  give  you  a  straight  deal  on  the  language.  There  can  not  be  any 
doubt  about  the  fact.  The  bill  authorizes  a  strike  for  any  cause.  Of 
course  a  boycott  is  a  cause. 

At  1.15  o'clock  p.  m.  the  subcommittee  took  a  recess  until  2  o'clock 
p.  m. 

after  recess. 

The  subcommittee  met  at  2.15  o'clock  p.  m.,  Hon.  Charles  E. 
Littlefield  (chairman)  in  the  chair.* 

AEGUMEHT  OF  MB.  HEHBT  B.  MARTIN,  27  THAMES  STREET, 
ITEW  TORK,  REPRESENTING  THE  AMERICAN  ANTITRUST 
LEAGUE. 

Mr.  Martin.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
represent  the  American  Antitrust  League,  of  which  I  am  national 
secretary,  and  I  appear  at  this  time  in  opposition  to  the  proposed 
amendment  to  the  Sherman  antitrust  act  or  1890,  or  rather  I  snould 
leave  out  the  word  ''Sherman.*' 

Mr.  Littlefield.  We  know  what  you  mean  when  you  say  it,  and 
that  covers  the  whole  ground. 

Mr.  Martin.  In  saymg  I  appear  in  behalf  of  our  organization  in 
opposition  to  the  proposed  amendment  known  as  the  Hepburn  bill, 
I  wish  to  be  understood  as  opposing  that  part  of  the  amendment 
which  proposes  to  give  greater  license  and  leeway  to  the  so-called 
business  combinations,  combinations  of  corporations  and  individuals 
and  organizations  for  the  purpose  of  profit  oy  means  of  monopolies. 
I  am  mclined,  and  many  of  the  members  of  our  organization  are 
inclined,  to  favor  some  amendment  to  the  antitrust  act,  which 
would  exempt  labor  organizations  and  farmers'  organizations  from 
the  operations  of  that  Taw.  We  have  always  understood,  most  of 
us,  and  it  was  my  understanding  at  the  time  the  law  was  passed  in 
1890,  that  it  was  not  intended  to  apply,  and  would  not  apply,  to 
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labor  organizations  or  farmers'  organizations.  In  fact;  at  one  time 
the  bill  received,  I  believe,  a  majonty  vote  in  the  Senate,  a  very  large 
majority  vote  of  the  Senate,  containing  a  provision  specifically  ex- 
empting them. 

Mr.  Emery.  May  I  ask  on  what  authority  you  make  that  state- 
ment that  an  amendment  exempting  labor  and  agricultural  organi- 
zations received  a  large  majority  vote  in  the  Senate? 

Mr.  Martin.  I  said  it  was  my  understanding,  but  I  will  be  very 
glad  to  look  up  the  official  record  and  correct  it  if  I  am  wrong. 

Mr,  LiTTLEFXELD,  Right  there,  let  me  interrupt  you.  Of  course, 
this  Sherman  antitrust  law  makes  all  contracts  and  agreements  in 
restraint  of  trade  void,  and  all  persons  who  are  parties  thereto  crimi- 
nally Uable.  Do  you  wish  to  be  understood  as  saying  that  labor 
oi^anizations  ought  to  be  allowed  to  make  contracts  of  that  sort  that 
other  people  are  prohibited  from  making? 

Mr.  MARTIN.  No.  The  reason  we  favor  the  excepting  of  labor 
organizations  from  the  provisions  of  the  act,  criminal  and  otherwise,  is 
because  labor  organizations  are  not  the  same  kind  of  combinations 
that  capitalists  make.  The  form  of  organization  and  the  purpose  of 
the  organization  formed  by  the  capitalists  is  a  combination  for  the 
creation  of  a  monopoly,  which  is  a  public  enemy.  It  is  intended  to 
extort  undue  profit  from  the  public.  The  combination  made  by  the 
labor  organizations  is  a  combmation  to  raise  the  general  level  of  the 
comfort  and  welfare  of  the  people  and  the  increase  in  the  share  of  the 
necessities  of  Ufe  received  by  the  great  mass  of  the  wealth  producers, 
which  purpose  and  work  the  laws  of  all  civilized  nations  recognize  as 
commendable  and  beneficial  to  civilization.  The  other — the  combi- 
nation of  wealthy  men  to  establish  monopoly — is  hostile  to  good  <:ov- 
emment  and  liberty,  but  the  labor  orjganization,  as  a  general  rule,  is 
recognized  by  all  enlightened  countries  as  beneficial  to  civiUzation. 

Mr.  Ltttlefield.  In  order  to  accomplish  both  of  these  results,  one 
of  which  is  hostile  and  the  other  advantageous,  both  the  parties  may 
enter  into  agreements  that  restrain  interstate  trade  and  commerce. 
The  only  power  Congress  has  to  reach  either  condition  is  through  the 
commerce  clause.  Do  you  take  the  ground  that  labor  organizations 
ought  to  be  authorized  to  make  contracts  that  would  restrain  interstate 
trade  and  commerce  for  their  purposes,  while  the  other  people  should 
not  be  authorized  to  make  the  contracts  for  the  purposes  that  they 
have  in  mind  ? 

Mr.  Martin.  I  am  in  favor  of  a  law  prohibiting  combinations 
among  capitalists  for  the  purpose  of  establishing  monopolies,  and  that 
is  what  the  law  prohibits  and  condemns  to-day.  I  am  in  favor  of  the 
law  exempting  organizations  of  laborers,  who  are  struggling  merely  to 
secure  a  larger  share  of  the  just  fruits  of  their  labor,  from  the  operations 
of  the  law,  because  theireffort  is  distinctly  beneficial,  not  only  to  them- 
selves and  to  the  entire  community,  but  to  civilization. 

Mr.  LnTLEFiELD.  In  order  to  accomplish  that  purpose,  you  w^ant 
them  to  be  authorized  to  do  what  other  people  are  punished  criminally 
for  doine:? 

Mr.  Martin.  No,  sir;  the  other  people  are  not  trying  to  do  what 
they  are  trying  to  do. 

Mr.  Littlefield.  Yes,  but  if  you  are  exempted  from  the  oper- 
ations of  the  Sherman  antitrust  law,  you  are  authorized  to  do  what 
other  people  are  prohibited  from  doing. 
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Mr.  Martin.  No,  sir. 

Mr.  LiTTLEFiELD.  Then  you  do  not  understand  the  force  of  lan- 
guage. 

Mr.  Martin.  The  labor  organizations  are  not  trying  to  do  what 
the  other  people  are  doing. 

Mr.  LiTTLEFiELD.  You  depart  from  the  assumption.  Let  me 
give  you  this  illustration.  You  take  the  parties  who  are  interested  in 
any  product  that  they  may  undertake  to  monopolize,  and  if  they  get 
a  complete  monopoly,  that,  in  a  very  indirect  aegree,  interferes  with 
inteistate  trade  and  commerce.  Take  the  Addystone  pipe  case.  Sup- 
pose the  monopoly  had  been  sustained,  the  pipe  would  nave  been  still 
transported  in  commerce,  but  so  far  as  the  public  is  concerned  the 
results  would  have  been  almost  inappreciable.  On  the  other  hand, 
if  the  men  engaged  as  employees  ana  operatives  of  the  railroads  were 
authorized  to  enter  into  a  combination,  that  combination,  if  carried 
out,  might  absolutely  stop  interstate  trade  and  commerce.  The  one 
might  not  have  any  appreciable  effect  on  interstate  commerce;  the 
other  might  have  absolutely  paralyzed  it,  and  has  done  so  in  a  number 
of  instances.    Do  }rou  want  tnem  authorized  to  do  that? 

Mr.  Martin.  I  did  not  grasp  that  statement. 

Mr.  LiTTLEFiELD.  They  dia  it  in  the  Debs  case. 

Mr.  Martin.  You  ask  me  to  find  a  certain  person  guilty  or  innocent, 
or  two  certain  parties,  of  a  certain  offense,  but  you  do  not  furnish  me 
with  the  full  evidence  as  to  the  case. 

Mr.  LiTTLEFiELD.  The  Debs  case  was  exactly  that  kind  of  a  combi- 
nation between  the  employees  of  railroads.  It  was  denounced  by  the 
Sherman  antitrust  law,  and  if  you  exempt  them  from  the  operation 
of  the  Sherman  antitrust  law,  so  far  as  tnat  is  concerned,  they  would 
be  authorized  to  carry  out  just  exactly  the  kind  of  a  combination  they 
did  in  the  Debs  case,  which  absolutely  paralyzed  interstate  trade  and 
commerce. 

Mr.  Martin.  As  to  the  Debs  case^  I  have  some  knoyi^ledge  of  that 
case  from  personal  contact.  I  was  in  Chicago  at  the  time  and  knew 
what  took  place,  although  I  may  not  be  very  familiar  with  the  legal 
decision. 

Mr.  LiTTLEFiELD.  When  you  come  to  discuss  the  legal  questions, 
you  would  probably  be  more  intelligent  if  you  had  read  the  opinions 
of  the  court. 

Mr.  Martin.  I  have  read  the  opinion  of  the  court,  too,  in  that 
case.  I  might  make  a  mistake  in  giving  an  opinion  on  a  hypothetical 
case,  such  as  you  gave,  with  only  a  partial  Knowledge  or  the  facts, 
but  with  a  full  knowledge  of  the  facts  1  might  find  my  error.  In  that 
case  the  Department  of  Justice  made  an  error,  because  the  prosecuting 
attorney  in  that  case  was  the  attorney  of  the  General  Managers' 
Association  of  Chicago,  which  bodv  was  operating  flagrantly  in  viola- 
tion of  the  antitrust  act,  against  the  whole  people  of  the  country,  far 
worse  than  the  organization  of  labor  was  in  mat  case.  The  Attorney- 
General  was  in  consultation  with  liini,  he  took  tliis  lawbreaker's 
advice,  who  also  helped  to  prepare  the  case  against  labor. 

Mr.  LiTTLEFiELD.  How  (lid  that  change  the  legal  status  of  it? 

Mr.  Martin.  It  sliowed  that  there  was  a  combination  of  monop- 
olists with  the  Attorney-General  formed  and  operated  so  as  to  pern^it 
a  certain  body  of  capitalists,  known  as  the  General  Managers'  Asso- 
ciation, to  escape  the  operations  of  the  law,  and  to  make  use  of  the 
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law,  which  was  made  to  punish  their  acts — against  a  body  of  men 
whom  the  law  never  was  mtended  to  be  enforced  against. 

Mr.  LiTTLEFiELD.  You  are  quite  fan-iliar  with  the  Debs  case.  Do 
you  want  to  go  on  record  as  stating  that  labor  organizations  ought 
lo  be  authorized  to  do  what  thev  tried  to  do  in  the  Debs  case  ? 

Mr.  Martin.  I  am  not  quite  clear  as  to  what  you  think  they  were 
trying  to  do  in  the  Debs  case. 

Mr.  LiTTLEFiELD.  You  know  what  the  facts  were. 

Mr.  Martin.  I  know  w^iat  some  of  the  facts  were. 

Mr.  LiTTLEFiELD.  You  know  what  the  court  passed  on,  do  you  not, 
or  do  you  ? 

Mr.  Martin.  The  court  had  two  proi}ositions,  as  I  understand, 
as  to  whether  they  were  guilty  of  violation  of  the  antitrust  act  or 
violation  of  certain  other  acts,  and  in  the  final  determination  of  the 
case,  my  recollection  is  that  the  court  found  them  guilty  of  violating 
the  law  which  prohibited  the  tying  up  of  mail  routes  and  not  for 
violating  the  antitrust  act. 

Mr.  LiTTLEFiELD.  The  opinion  went  on  both  grounds.  I  will 
read  you  what  the  court  said  in  the  very  last  case  on  that. 

Mr.  Emery.  I  would  like  to  ask  Mr.  Martin  a  question  right  there. 
It  is  true  this  question  does  not  relate  directly  to  the  matter  at  issue, 
but  inasmuch  as  Mr.  Martin  has  *stated  that  the  law  was  unequally 
applied  to  combinations  I  should  like  to  ask  Mr.  Martin,  as  a  matter 
or  tact,  if  he  does  not  remember,  or  does  not  know^,  that  Judge  Gross- 
cup  called  the  attention  of  the  Federal  grand  iury  of  Chicago  to  the 
very  condition  which  he  stated  ? 

Mr.  Martin.  I  am  not  thoroughly  familiar  with  that  fact,  but  I 
have  heard  that  that  was  the  case. 

Mr.  Emery.  Do  you  not  know,  as  a  matter  of  fact,  that  the  same  sug- 
gestion you  now  throw  out  was  thrown  out  then,  and  Judge  Grosscup, 
presiding  judge,  called  the  attention  of  the  grand  iury  to  the  facts,  and 
they  made  an  investigation  and  it  disclosed  no  such  condition? 

Mr.  Martin.  I  am  not  sure  of  that.  I  am  sure,  if  they  went  to  the 
bottom  of  the  facts,  they  would  have  found  iust  such  a  condition, 
though  with  a  far  greater  amplitude  of  detail  than  I  have  given. 

Mr.  LiTTLEFiELD.  Here  is  exactly  w^hat  the  court  said  m  the  last 
case  in  which  they  discussed  that,  the  Loewe  case : 

We  enter  into  no  examination  of  the  act  of  July  2,  1890  (ch.,  647,  26  Stat.,  2C9), 
upon  which  the  circuit  court  relied  mainly  to  sustain  its  jurisdiction.  It  must  not 
be  understood  from  this  that  we  dissent  from  the  conclusions  of  that  court  in  reference 
to  the  scope  of  the  act,  but  simply  that  we  prefer  to  rest  our  judgment  on  the  broader 
ground  wnich  has  been  discussed  in  this  opinion,  belie  vine  it  of  importance  that  the 
principles  underlying  it  should  be  fully  stated  and  affirpied. 

Mr.  Martin.  I  think  that  confirms  my  statement  and  shows  that  I 
was  familiar  with  the  main  point  involved. 

Mr.  LiTTLEFiELD.  Oh,  yes;  the  main  point  involved  in  the  Supreme 
Court  of  the  United  States.  I  say  the  Supreme  Court  of  the  United 
States  put  it  upon  the  broader  ground.  But  here  is  what  Judge  Taft 
said  about  the  combination  in  the  Debs  case: 

But  the  illegal  character  of  thii?  combination,  with  Debs  at  its  head  and  I  helan  as  an 
aspociate,  does  not  depend  upon  the  general  law  of  boycotts.  The  gigantic  character  of 
the  conspiracy  of  the  American  Railway  Union  staggers  the  imagination.  The  i ail- 
roads  liave  become  as  neceai?ary  a  living  and  part  of  the  people  of  this  country  as  are  the 
arteries  of  the  human  iKxly,  and  yet  Deby  and  Phelan  and  their  associates  ])iop<>sefi .  by 
Tnciting  the  employees  of  all  the  railroads  of  the  country  to  suddenly  quit  thoir  ^ei  ^  wi\ 
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without  any  diasatisf action  with  the  terms  of  their  employment,  to  paralyze  utterly  all 
traffic  by  which  people  live,  and  in  this  way  compel  Pullman,  for  whose  acts  neither 
the  public  nor  the  railway  companies  are  in  the  slightest  degree  responsible,  and  over 
whose  acts  they  can  properl^r  exercise  no  control,  to  pay  more  wages  to  his  employees. 

Do  you  think  that  ou^ht  to  be  authorized  ? 

Mr.  Martin.  Mr.  Chairman,  the  judge  is  mistaken  as  to  one  point 
of  fact  when  he  says  that  the  American  Railway  Union  organizations 
attempted  to  make  that  strike  for  the  purpose  of  coercing  Pullman. 
That  organization,  'only  two  or  three  days  oefore  the  trouble  began, 
voted,  by  an  overwhelming  majority,  not  to  strike  to  force  the  settle- 
ment with  Pullman.  Then  the  companies  discharged  the  crews  with- 
out notice,  simply  for  the  purpose  of  forcing  them  to  strike  anyway. 

Mr.  LrrrLEFiELD.  I  understand  you  to  say  that  Judge  Taft  does 
not  state  the  facts  correctly. 

Mr.  Martin.  Not  that  one  fact. 

Mr.  LiTTLEFiELD.  Assummg  that  he  does  state  them  correctly, 
assuming  that  Judge  Taft,  in  his  capacity  as  jud^e,  on  the  evidence 

E resented  to  him  correctly  foimd  tne  facts  as  f  have  stated  them 
ere,  are  you  in  favor  of  authorizing  that  sort  of  a  condition?  That 
is,  do  you  believe  that  the  law  ought  to  permit  that  condition  to  be 
carried  out? 

Mr.  Martin.  Put  in  your  own  words,  please,  what  you  mean  by 
"  that  condition.''     Then  I  will  answer  the  question. 

Mr.  LiTTLEFiELD.  I  mean  the  condition  described  by  Judge  Taft  in 
the  language  I  have  just  read  to  you.  Do  you  think  tne  law  ought  to 
be  such  as  to  authorize  a  combination  of  that  character  and  place  it 
beyond  the  reach  of  the  courts? 

Mr.  Martin.  In  order  that  I  may  give  an  intelligent  answer  to  that 
question,  which  is  a  big  question,  as  the  judge's  language  indicates,  a 
question  as  to  what  ought  to  be  done  by  the  labor  men  who  had  the 
power  to  operate  the  railroads,  whether  they  should  exercise  their 
power  to  stop  operating  the  railroad  for  a  cause  that  looked  good 
to  them,  is  a  oig  question.  It  is  also  a  big  question  to-day,  in  that 
same  connection,  whether  a  half  a  dozen  men  sitting  in  an  office  in 
New  York  shall  have  the  power,  more  absolute  than  the  labor  men's 
power,  over  the  railroads  of  the  United  States,  and  use  it  for  monopoly 
profit.  These  men  who  organized  at  that  time  organized  for  the  pur- 
pose of  improving  their  wages,  which,  in  the  case  of  hundreds  of  thou- 
sands of  men  in  the  railroad  service  at  that  time,  were  less  than  $1  a 
day.  If  you  have  ever  done  railroad  work  at  less  than  $1  a  day  you 
will  realize  that  they  had  some  cause  to  organize  so  as  to  better  tneir 
condition. 

Mr.  LiTTLEFiELD.  Do^ou  think  that  the  statute,  as  it  stands  now, 
would  prohibit  precisely  the  same  condition  as  I  read  to  you  from  the 
opinion  of  Judge  Taft  ? 

Mr.  Martin.  I  do  not. 

Mr.  LiTTLEFiEi|D.  Do  you  think  that  the  law  ought  to  be  amended 
or  repealed  so  as  to  exempt  the  men  engaged  in  that  kind  of  a  com- 
bination from  the  operation  of  the  law?     That  is  a  simple  question. 

Mr.  Martin.  Not  so  simple.  I  think  it  is  hardly  fair  to  the  whole 
truth  on  the  subject  for  a  question  as  long  as  that  to  be  presented  to 
me  for  a  categorical  answer,  yes  or  no,  but  I  will  be  very  glad  to  accept 
from  the  chairman  this  document  and  to  read  these  decisions  and  I  will 
be  glad  to  prepare  as  elaborate  an  answer,  with  as  much  deliberation. 
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as  was  used  in  the  preparation  of  the  question.  I  want  to  say  to  you 
that  this  is  a  very  great  question,  and  it  is  not  to  be  decided  by  me 
answering  '*yes"  or  **nO;  a  categorical  answer  to  a  long  question 
framed  up  as  that  is.  I  do  not  think  that  tends  to  elucidate  the 
merits  of  the  questions.  I  am  trying  to  suggest  to  the  committee 
something  I  think  will  throw  a  Uttle  light  on  tnis  subiect. 

Mr.  LiTTLEriELD.  You  are  trying  to  suggest  that  labor  organiza- 
tions be  exempted. 

Mr.  Martin.  Yes,  sir. 

Mr.  LiTTLEFiELD.  And  when  I  put  to  you  a  case  showing  what  they 
have  done  contrary  to  the  provisions  of  the  law,  you  decline  to  answer 
a  question  based  on  those  facts. 

Mr.  Martin.  No,  sir;  I  promise  to  answer  it. 

Mr.  Littlepield:  You  qo  not  answer  it  now. 

Mr.  Martin.  I  will  give  you  a  partial  answer  to  it  now.  I  am  in 
favor  of  exempting  the  labor  organizations  from  the  operation  of  the 
Sherman  antitrust  law,  because  1  believe  that  the  labor  organizations 
are  organized  for  a  beneficent  purpose. 

Mr,  Littlefield.  You  are  in  favor  of  making  it  possible  to  accotn- 
plish  the  results  described  in  that  opinion?  That  is  a  simple  question. 

Mr.  Martin.  I  do  not  think  that  the  result  described  in  that  opinion 
was  an  accurate  description  of  the  facts  that  resulted  from  labor 
organizations. 

Mr.  Littlefield.  Are  you  in  favor  of  an  interstate  boycott  ?  That 
is  a  concrete  question,  aiid  I  suppose  you  understand  it ;  being  famil- 
iar with  labor  organizations  you  know  what  a  boycott  is. 

Mr.  Martin,   i  es,  but  it  is  a  very  difficult  thing  to  define. 

Mr.  Littlefield.  Have  you  read  the  Loewe  case  1 

Mr.  Martin.  Yes,  sir. 

Mr.  Littlefield.  Do  you  know  what  it  was? 

Mr.  Martin.  I  have  heard  it  stated  here  by  Judge  Davenport. 

Mr.  Littlefield.  It  was  an  opinion  prohibiting  interstate  boycott. 

Mr.  Martin.  Yes,  substantially. 

Mr.  Littlefield.  Do  you  think  it  ought  to  be  authorized  or  pro- 
hibited? There,  in  the  Loewe  case,  the  court  held  that  those  organ- 
izations were  engaged  in  interstate  boycott,  and  held  that  they  were 
in  the  provisions  of  the  law. 

Mr.  Martin.  Without  accepting  anyone's  definition  of  a  boycott 
(as  there  is  no  official  definition  of  it,  I  believe),  but  accepting  my  own 
definition  of  it,  I  am  in  favor  of  it,  and  if  the  chairman  will  permit  me, 
I  should  like  to  answer  fully  on  that.  I  am  in  favor  of  a  boycott, 
because  a  boycott,  in  the  first  place,  is  a  thing  that  is  intended  to 
redress  wrong,  and  in  the  second  place,  it  is  a  thing  you  can  not  stop 
bv  law  if  you  try  it.  It  is  as  old  as  civilization.  It  is  the  ostracism  of 
the  old-time  Greeks  against  people  they  did  not  like.  If  the  people  of 
the  United  States  do  not  like  any  particular  thing,  they  can  ostracize 
that  thing — can  refrain  from  using  it.  We  hear  a  good  deal  about  the 
Sherman  law  affecting  labor  organizations  as  regards  boycott.  I 
think  they  have  the  privilege  of  doing  all  the  boycotting  needed  in 
their  business,  even  under  the  Sherman  antitrust  act  as  it  now  stands. 
They  do  not  have  to  declare  a  boycott  in  terms  in  order  to  make  one 
effective. 

Mr.  Littlefield.  I  assume  that  if  you  came  in  to  tell  the  committee 
what  the  law  ought  to  be,  you  know  what  the  law  is.     The  Loew^  case 
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is  the  last  definition  of  the  law.  Do  you  think  a  boycott,  such  as  is 
described  in  the  Loewe  case  and  such  as  the  court  held  was  wathin  the 
operation  of  the  Sherman  antitrust  law,  ought  to  be  authorized? 
That  is  a  simple  question. 

Mr.  Martin.  A\  ell,  Mr.  Chairman,  before  I  would  answer  that  ques- 
tion directly  ^' Yes"  or  '*No,'*  I  would  want  to  make  an  examination 
of  all  the  facts  in  the  case. 

ilr.  LiTTLEFiELD.  Havc  you  ever  heard  of  the  Buck^s  Stove  and 
Range  Company  case  ? 

Mr.  Martin.  Yes,  sir;  I  have. 

Mr.  LiTTLEFiELD.  Do  you  know  anything  about  that? 

Mr.  Martin.  Only  in  a  general  way;  I  have  not  examined  it  in 
detail. 

Mr.  LiTTLEFiELD.  Did  you  ever  read  JudgeGould's  opinion  on  that, 
ordering  the  temporary  injunction? 

Mr.  Martin.  Except  a  short  newspaper  report  on  it,  no.  Mr. 
Chairman,  I  think  it  is  hardly  conducive  to  thorough  elucidation  of 
the  case  or  throwing  any  particular  light  on  it  to  ask  me  to  pass 
judgment  on  a  particular  case  without  furnishing  me  all  the  facts. 

Mr.  LiTTLEFiELD.  I  know;  lut  you  ask  us  to  recommend  some  legis- 
lation here  exempting  labor  organizations  from  the  operation  of  the 
Sherman  antitrust  law.  Here  are  some  circumstances  under  which 
that  law  has  been  held  to  apply,  and  we  have  to  take  all  those  things 
into  account  when  we  make  up  our  judgment  as  to  what  to  do.  We 
w^ant  to  know  what  the  effect  of  the  legislation  is  going  to  be.  If  the 
effect  of  the  legislation  would  be  to  authorise  an  interstate  boycott, 
that  is  the  thing  we  ought  to  consider,  ought  we  not? 

Mr.  Martin.  Certainly. 

Mr.  LiTTLEFiELD.  Asto  whether  we  think  it  is  wise  to  recommend 
it.  It  is  upon  that  precise  point  I  wanted  to  get  your  opinion,  as  to 
whether  you  thought  an  interstate  boycott  ought  to  be  authorized. 

Mr.  Martin.  Upon  that  point  I  say,  I  do  not  think  it  matters  so 
very  materiiillv  whether  the  Sherman  antitrust  act,  or  an  amendment 
to  it,  is  passea,  or  the  act,  as  it  now  stands,  exempts  labor  organiza- 
tions from  the  force  of  that  act  as  applied  to  boycotts,  because  I  am 
quite  settled  in  my  opinion  that  the  labor  organizations  of  the  country 
can  do  about  all  tlie  boycotting  they  want  to  if  the  Sherman  antitrust 
act  remains  as  it  is. 

Mr.  LiTTLEFiELD.  What  is  it  they  can  not  do,  if  it  remains  as  it  is, 
then,  if  they  can  keep  right  on  boycotting? 

Mr.  Martin.  It  has  been  held  by  some  that  the  effect  of  the  decision 
in  the  Loewe  case  was  to  prohibit  them  from  striking.  That  is  an 
easier  act  to  get  at  than  the  fact  of  a  boycott. 

Mr.  LiTTLEFiELD.  Who  holds  that  the  decision  in  the  Loewe  case 
prohibits  them  from  striking? 

Mr.  Martin.  That  has  been  believed  by  some  of  the  people  them- 
selves. 

Mr,  LiTTLEFiELD.  Have  you  read  the  opinion? 

Mr.  Martin.  The  Loewe  opinion? 

Mr.  LiTTLEFiELD.  Yes;  you  do  not  find  anything  of  that  kind  in 
it,  do  you? 

Mr.  Martin.  It  is  a  question  whether  it  could  be  construed  that 
way  or  not,  a  question  in  my  mind.  Are  you  satisfied  that  it  would 
not  apply  to  strikes? 
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Mr.  LiTTLEFiELD.  It  would  not  apply  to  strikes  unless  a  strike 
is  the  instrument  being  used  to  carry  out  a  boycott.  Of  course,  if 
you  once  get  a  boycott — a  criminal  conspiracy  to  injure  a  person — any 
act  to  carry  that  out  would  be  clearly  subject  to  tne  same  inhibition 
that  the  original  act  was  subject  to.  A  strike  independent  of  it  is 
not  at  all  prohibited. 

Mr.  Martin.  Mr.  Chairman,  is  it  not  a  fact  that  every  strike  is 
practically  a  boycott? 

Mr.  LiTTLEFiEiJ).  You  know  more  about  that  than  I  do. 

Mr.  Martin.  Let  me  elucidate.  For  instance,  there  are  siibstan- 
tiallv  two  kinds  of  boycotts.  A  consumer  boycotts  the  manufac- 
turer  when  he  refuses  to  buy  his  product ;  a  worker  boycotts  a  manu- 
facturer when  he  refuses  to  work  for  him.  It  is  a  refusal  to  purchase 
or  a  refusal  to  sell.  In  Ireland,  when  they  boycott  a  landlord,  they 
not  only  refuse  to  buy  from  him,  but  they  refuse  to  sell  to  him, 
that  is  where  the  word  ** boycott"  came  from,  and  it  applies  both 
ways.  That  is  why  I  said  to  you  that  I  did  not  understand  that  the 
word  ** boycott"  had  received  a  full  definition  in  law  yet.  I  do  not 
know  that  there  are  any  two  men  who  would  agree  on  what  it  means, 
but  in  its  two  main  propositions  those  things  are  included. 

Now,  Mr.  Chairman,  the  main  purpose  I  am  appearing  here  in  oppo- 
sition to  this  legislation,  as  I  stated  m  the  first  place,  was  because  we 
believe  the  proposed  Hepburn  amendment  will  nave  the  effect  of  per- 
mittinjg  criminal  conspiracies  of  great  capitalists  for  the  purpose  of 
establishing  monopolies  to  escape  from  many  of  the  penalties  of  the 
law  that  now  hang  over  them  and  which  they  are  now  liable  to. 

Mr.  LiTTLEFiELD.  You  do  not  object  to  it  so  much  on  account  of  its 
operation  so  far  as  the  labor  oi^anizations  are  concerned  as  you  do 
on  account  of  the  great  combinations  of  capital? 

Mr.  Martin.  As  I  said,  in  my  opinion  the  main  opposition  is  the 
one  that  I  am  speaking  of  now.  Incidentally,  also,  we  would  desire, 
if  the  law  might  be  made  clear,  that  so  beneficent  an  organization  as 
a  labor  orgamzation  should  not  be  subjected  to  the  pains  and  penal- 
ties when  it  is  going  about  its  work  in  a  peaceable  and  orderly  man- 
ner.    Section  9  of  the  Hepburn  amendment,  for  instance,  says: 

That  the  President  shall  have  power  to  make,  alter,  and  revoke,  and  from  time  to 
time,  in  his  discretion,  he  shall  make,  alter,  and  revoke,  regulations  prescribing  what 
facts  shall  be  set  forth  in  the  statements  to  be  filed  with  the  Commissioner  of  Corpora^ 
tions  by  corporations  and  associations  for  profit  and  having  capital  stock  applying  for 
registration  under  this  act. 

That  is  an  indication  of  a  substitution  of  Executive  discretion  for 
the  plain  prescription  of  the  law,  and  we  beheve  that  the  antitrust 
law  was  framed  bv  very  able,  wise  lawyers,  Senators,  and  Members 
of  Congress,  and  that  it  has  stood  the  test  of  time  very  well — that  it 
has  operated  in  the  main  beneficially  to  the  people— and  we  believe 
that  the  main  difficulty  to-day  is  no  inherent  detect  in  its  provisions 
or  evil  results  that  flow  from  the  enforcement  of  those  provisions,  but 
rather  from  the  lack  of  the  enforcement  of  the  law. 

Mr.  LiTTLEFiELD.  There  does  seem  to  have  beeousome  of  that. 

Mr.  Martin.  The  greatest  complaint  that  the  people  of  the  United 
States  have  to-day  against  the  antitrust  act  is  not  against  the  pro- 
visions of  the  act,  but  against  the  lack  of  enforcement.  We  beheve 
that  if  the  act  was  properly  enforced  it  would  destroy  practically 
every  monopoly  in  the  United  States.     The  effect  of  that  would  b« 
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SO  beneficial  to  the  people  at  large,  including  the  wageworkers,  that 
they  would  have  far  less  occasion  to  engage  in  strikes  and  boycotts 
than  they  do  at  the  present  time,  under  the  lax  enforcement  of  that 
law.  The  main  result  would  be  that  they  would  be  far  less  liable  to 
come  under  the  condemnation  of  the  act. 

One  of  the  great  evils  that  I  believe  exists  with  reference  to  the 
enforcement  of  this  act  and  similar  ones  made  against  the  establish- 
ment of  monopolies  is  the  fact  that  the  courts,  composed  almost 
entirely  as  they  are  of  members  of  the  legal  profession,  many  of  whom 
have 

Mr.  LiTTLEFiELD.  Do  you  have  in  mind  a  system  of  courts  com- 
posed of  other  than  lawyers? 

Mr.  Martin.  Not  at  all.  I  was  describing  what  particular  kinds  of 
lawyers — lawyers  many  of  wi.oai  had  formerly  been  in  the  service  of 
corporations  who  had  been  engaged  in  violating  the  law.  The  result 
is  tnat  they  look  with  lenient  eye  upon  the  offenses  of  their  former 
employers  and  associates,  and  are  disposed,  perhaps,  to  not  enforce 
the  law  with  as  great  rigidity  and  sternness  as  they  should. 

Mr.  LiTTLEFiELD.  You  do  not  mean  enforce  the  law,  you  mean 
construe  and  apply  the  law.  What  particular  decision  do  you  have 
in  mind  now  that  is  subject  to  this  criticism  you  are  now  making? 
I  have  heard  that  criticism  made  a  great  many  times  and  hav6  alwavs 
had  a  great  deal  of  curiosity  to  know  just  exactly  the  case  and  the 
'Conclusions  reached  by  the  court  in  construing  a  statute  to  justify 
that  criticism.     I  do  not  mean  that  there  may  not  be  one. 

Mr.  Martin.  I  will  rive  you  one  case,  that  is  the  case  of  the  Joint 
Traffic  Association,  which  was  brought  before  Judge  Lacombe,  I 
think  it  was,  of  New  York,  and  the  facts  developea  that  not  only 
that  judge,  but  several  other  judges  in  that  circuit,  were  stockholders 
in  some  of  the  offending  corporations  at  the  time  the  case  was  brought. 

Mr.  LiTTLEFiELD.  What  did  the  court  decide? 

Mr.  Martin.  The  court  decided  that  the  combination  was  legiti- 
mate, was  not  in  violation  of  the  law.  It  was  carried  up  to  the 
Supreme  Court  of  the  United  States,  and  that  pourt  held  that  it 
was  a  criminal  conspiracy. 

Mr.  LiTTLEFiELD.  I  Understand  that  jrour  criticism  is  that  Jud^e 
Lacombe,  who  passed  on  the  case  in  either  the  district  or  circuit 
court,  was  a  stockholder  in  some  of  the  corporations  interested? 

Mr.  Martin.  He  was  when  the  suit  was  first  brought.  I  under- 
stand that  while  the  case  was  pending  he  stated  in  court  afterwards, 
or  some  of  them  did,  that  they  had  dissevered  their  connection,  or 
separated  themselves  from  the  ownership  of  the  stock,  sold  it  or 
something  of  that  kind,  in  order  to  comply  with  the  letter  of  the  law. 

Mr.  LiTTLEFiELD.  That  is,  he  had  technically  made  himself 
eUgible,  but  your  feeling  is  that  the  influences  still  continued? 

Mr.  Martin.  I  fear  so,  on  account  of  the  character  of  the  decision 
that  followed. 

Mr.  Stebbins.  May  T  make  a  statement  in  regard  to  that? 

Mr;  LiTTLEFiELD.  Certainly. 

Mr.  Stebbins.  A  bill  in  equity  was  filed  and  it  came  on  for  hearing 
before  Judge  Wheeler,  of  Vermont.  He  was  the  only  judge  qualified 
to  sit  in  that  case.  I  think  there  were  eight  judges  within  that 
circuit.  One  of  them  was  sick,  if  I  remember  correctly,  and  the 
others  were  disqualified  for  one  reason  or  another.     The  case  was 
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heard  by  Judge  Wheeler,  and  his  decision  was  that  there  was  no 
yiolation  of  the  antitrust  act.  Then  it  was  taken  to  the  Court  of 
Appeals  and  heard  by  Judge  Lacombe  and  Judffe  Wallace ;  it  was  a 
peminctory  matter,  1  think.  Senator  Chandler  tnought  that  District 
Attorney  McFarland  had  not  properly  or  vigorously  prosecuted  the 
case,  and  he  was  so  much  disappointed  that  I)istrict  Attorney 
McFarland  was  summoned  before  the  Senate  Committee  on  Interstate 
Commerce. 

Mr.  LiTTLEFiELD.  Was  that  Wallace  McFarland? 

Mr.  Stebbins.  Yes,  sir;  of  New  York. 

Mr.*  LITTLEFIELD.  I  kuow  him  very  well. 

Mr.  Stebbins.  It  now  turns  out  that  Judge  Wallace,  having  retired 
and  while  drawing  a  pension  from  the  Government,  as  I  understand, 
is  counsel  for  the  tooacco  trust,  opposing  the  United  States  in  its 
attempt  to  break  up  that  combination. 

Mr.  Littlefield.  I  do  not  suppose  that  is  a  legitimate  subject  of 
criticism  against  Judge  Wallace,  ir  he  has  gone  off  the  bench.  I  sup- 
pose it  is  open  to  any  attorney  to  take  a  client. 

Mr.  Martin.  And  draw  a  pension  from  the  United  States? 

Mr.  Littlefield.  I  suppose  so;  I  do  not  see  any  objection  to  an 
attorney,  after  he  has  left  the  bench,  taking  any  client  he  pleases. 

Mr.  Martin.  Would  a  retired  army  officer  be  justified  in  taking  up 
arms  a^gainst  the  Government  of  the  United  States? 

Mr.  Littlefield.  There  is  no  parallel  in  the  two  propositions. 

Mr.  Martin.  The  trust  is  a  puolic  enemy  just  as  mucn  as  a  foreign 
government. 

Mr.  LmLEFiELD.  There  is  no  parallel  between  the  two  propositions. 
If  that  is  the  only  legal  conception  you  have  of  the  situation,  it  is,  to 
the  very  last  degree,  inadequate. 

Mr.  Martin.  It  is  amply  adequate  for  me. 

Mr.  Littlefield.  That  is  all  right. 

Mr.  Martin.  And  I  know  of  my  own  personal  observation  that  it 
is  adeauate  and  the  fixed  opinion  of  a  vast  number  of  the  people  of  the 
Unitea  States,  and  becommg  more  so,  happily. 

Mr.  Emery.  Will  you  pardon  me  a  question  ?  You  intimate  that  a 
judge  who  could  not  see  his  way  clear  to  decide  unfavorably  to  the 
combination  of  which  you  speak^  gave  evidence  of  improper  bias  which 
made  him  open  to  suspicion  of  improper  motives.  Would  you  make 
the  same  insinuation  against  a  justice  of  the  Supreme  Court  who 
reached  the  same  opinion  that  the  lower  court  did  ? 

Mr.  Martin.  If  he  had  formerly  been  a  stockholder  in  or  a  high 
salaried  employee,  as  counsel  of,  a  combination  operating  in  violation 
of  the  law,  and  which  he  knew  as  a  lawyer,  was  violating  the  law. 

Mr.  Emery.  You  are  assuming  facts  not  proven. 

Mr.  Martin.  I  stated  to  the  Committee  on  the  Judiciary  of  the  Sen- 
ate of  the  United  States,  at  the  time  when  the  American  Antitrust 
League  preferred  charges  against  the  then  Attorney-General  of  the 
United  States,  Mr.  Knox,  of  Pennsylvania,  that  we  held,  and  we 
believed,  that  it  was  good  justice  and  good  counsel  and  good  law,  that 
a  lawyer  who  combined  and  conspired  and  aided  in  the  preparation 
of  the  papers  and  trust  agreements  of  a  criminal  conspiracy  in  vio- 
lation of  the  antitrust  law,  was  himself  a  criminal,  and  therefore 
unfit  to  be  Attomev-General  of  the  United  States  or  to  sit  upon  the 
bench,  and  we  still  hold  to  that  opinion,  and  we  believe  that  the 
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enlightened  public  opinion  of  the  American  people  is  coming  rapidly 
to  the  point  where  it  will  insist  upon  eliminating  from  its  courts  and 
from  its  prosecuting  attorneys'  offices  and  the  Attomey-General's 
office,  at  all  times,  any  man  who  has  had  to  do  with  the  organization 
or  the  conduct  of  these  criminal  conspiracies  against  public  policy. 

Mr.  LiTTLEFiELD.  What  particular  combination  was  it  that  Mr. 
Knox  had  been  connected  with?     I  have  forgotten. 

Mr.  Martin.  The  United  States  Steel  Trust  and  the  Armor  Plate 
Trust  and  the  Carnegie  steel  combine. 

Mr.  Emery.  I  called  Mr.  Martin's  attention  to  that  in  order  to  find 
out  if  he  noticed  that  three  of  the  most  distin^ished  justices  dis- 
sented from  that  opinion — Gray,  Shiras,  and  White. 

Mr.  LiTTLEFiELD.  The  Joint  Traffic  Association  case? 

Mr.  Emery.  Yes. 

Mr.  Martin.  Mr.  Chairman,  I  am  not  thoroughly  familiar  with  the 
antecedents  of  those  three  judges,  but  I  believe  it  is  the  duty  of  the 
United  States  Senate  and  the  President,  before  any  man  is  appointed 
to  the  United  States  Supreme  Court  or  any  other  United  States  court 
where  the  antitrust  act  is  to  be  construed  by  that  judge,  that  his 
antecedents  should  be  very  thoroughly  and  minutely  examined  to  see 
whetJier  he  has  any  bias  upon  this  question,  which  is  so  vital  to  the 
interests  of  the  people  of  the  United  States.  The  only  thing  that 
really  threatens  the  substantial  welfare  of  the  people  of  this  country 
in  the  future,  in  my  jud^ent,  is  the  lawlessness  and  the  enormous 
power  of  these  combinations,  who  so  far  have  largely  been  able  to 
escape  even  the  operations  of  this  good  antitrust  law,  nramed  in  1890« 

Mr.  Davenport.  Have  you  lodged  any  complaints  with  the  De- 
partment of  Justice  under  the  existing  law  whicn  they  have  not  paid 
any  attention  to? 

Mr.  Martin.  Yes,  sir. 

Mr.  LiTTLEriELD.  What  case? 

Mr.  Martin.  Judge  Davenport's  question  was  a  little  broad.  He 
said  ''which  they  have  not  paid  any  attention  to."  They  have  paid 
some  attention  to  them. 

Mr.  LiTTLEFiELD.  But  they  have  not  taken  them  up  and  prose- 
cuted them? 

Mr.  Martin.  Yes,  sir. 

Mr.  LiTTLEFiELD.  What  case? 

Mr.  Martin.  One  case  is  the  Eastern  Railroad  Association. 

Mr.  LiTTLEFiELD.  What  is  that? 

Mr.  Martin.  It  is  an  association  composed  of  several  hundred 
railroad  corporations  in  the  fifteen  Atlantic  coast  States. 

Mr.  LiTTLEFiELD.  I  ucvcr  had  heard  of  it  before. 

Mr.  Martin.  It  is  probably  the  oldest  illegal  trust  in  the  United 
States,  as  well  as  one  of  the  largest  and  most  infamous  in  its  opera- 
tions. 

Mr.  Davenport.  Is  there  anything  in  the  character  of  that  com- 
bination that  is  in  the  nature  of  a  trust,  or  anything  in  restraint  of 
trade  between  the  States? 

Mr.  Martin.  Yes,  distinctly  so. 

Mr.  Davenport.  As  I  recall  it,  that  was  organized  along  in  1865. 

Mr.  Martin.  In  1868, 1  believe. 

Mr.  Davenport.  For  the  purpose  of  promoting  the  general  in- 
terests of  the  railways  and  tne  protection  of  the  members  against 
unjust  claims  of  patentees. 
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Mr.  Martin.  That  is  only  partially  true. 

Mr.  Davenport.  The  wliole  point  is  whether,  in  order  to  protect 
themselves  from  infringements  of  patents  and  claims  of  patents,  that 
they  had  infringed  upon  somebody's  patent,  several  of  the  railroads 
organized  an  association  to  deal  with  that  subject.  You  would  not 
consider  that  in  any  way  in  restraint  of  trade  between  the  States, 
would  vou  ? 

ilr.  ilARTiN.  I  certainly  would. 

Mr.  LiTTLEFiELD.  In  what  respect  have  their  operations  been 
enlarged  ?  William  D.  Bishop,  for  a  long  time  an  active  man  in  that 
combmation,  was  a  former  president  of  the  New  York,  New  K  aven 
and  Hartford  Railroad  Company.  I  have  always  understood  from 
him  that  that  was  their  purpose.  What  other  purpose  had  they  than 
that? 

Mr.  Martin.  Their  purposes  are  partly,  at  least,  disclosed  in  their 
by-law^s,  their  constitution,  and  standing  resolutions,  which  I  will  be 
very  glad  to  furnish  the  committee,  and  the  effect  of  their  operations 
has  been  distinctly  injurious  to  the  interests  of  inventors  of  every 
form  of  railroad  appHance. 

Mr.  Davenport.  Is  that  in  restraint  of  trade  between  the  States'^ 

Mr.  Martin.  Yes;  they  practically  destroy  a  man's  opportunity 
to  sell  his  patent  or  his  invention  to  a  railroad  company. 

Mr.  Davenport.  That  is  the  precise  kind  of  a  combination  that  the 
United  States  Supreme  Court  says  is  not  within  the  purview  of  the 
Sherman  antitrust  act;  it  is  collateral  to  it.  It  is  the  same  as  the 
combination  between  locomotive  engineers  not  to  work  for  the  rail- 
road company  unless  they  would  pay  them  certain  wages.  They  say 
that  is  outsiae  of  the  scope  of  the  Sherman  antitrust  act. 

Mr.  Martin.  We  have  the  advice  of  some  very  able  cqunsel  who 
tell  us  that  it  is  absolutely  in  violation  of  the  law,  and  we  are  endeavor- 
ing to  get  actioh  upon  the  case,  and  we  believe  we  will. 

Mr.  Littlefield.  What  did  you  present  to  the  Department  of 
Justice,  briefly,  on  that  proposition? 

Mr.  Martin.  We  presented  the  facts  as  to  the  nature  of  the  com- 
bination in  restraint  of  trade  in  that  case,  the  Eastern  Railroad 
Association,  and  some  of  its  operations. 

Mr.  LrTTLEFiELD.  Did  you  furnish  the  names  of  the  witnesses  by 
which  the  facts  could  be  proven,  and  all  that  sort  of  thing? 

Mr.  Martin.  Yes. 

Mr.  Littlefield.  How  long  ago  ? 

Mr.  Martin.  I  think  the  first  presentation  was  made  at  least  four 
or  five  years  ago,  perhaps  prior  to  that. 

Mr.  Littlefield.  Have  you  been  at  work  on  it  ever  since? 

Mr.  Martin.  Yes,  sir;  upon  reflection  it  was  more  than  seven  years 
ago. 

Mr.  Littlefield.  What  does  the  Department  of  Justice,  in  sub- 
stance, say  to  you  ? 

Mr.  Martin.  In  some  cases — w^e  have  a  record  of  what  they  say. 

Mr.  Littlefield.  I  mean  briefly. 

Mr.  Martin.  We  will  file  that  with  the  committee. 

Mr.  Littlefield.  No,  I  mean  just  in  a  general  way. 

Mr.  Martin.  In  some  cases  they  refused  to  act,  and  in  the  case  of 
Mr.  Knox  he  did  not  do  anything  at  all,  but  sent  one  letter  back  with- 
out any  answer.     Mr.  Knox  was  a  defendant  himself. 
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Mr.  Davenport.  Did  you  present  any  other  aspect  of  the  matter 
than  the  fact  that  the  combination  operated  to  discourage  inventors? 

Mr.  Martin.  It  operated  to  rob  the  inventors  of  their  inventions. 

Mr.  LiTTLEFiELD.  Did  you  present  any  other  facts  except  those? 

Mr.  Martin.  We  presented  evidence  to  show  that  it  tended  to 
monopolize  and  restrain  interstate  trade  in  inventions.  It  tended  to 
comer  the  market,  shut  the  inventor  out  of  the  market,  and  deprive 
him  of  his  opportunity  to  sell. 

Mr.  Davenport.  The  Supreme  Court  would  shut  you  out,  and 
perhaps  Mr.  Knox  had  in  mind  what  the  Supreme  Court  had  expressly 

Mr.  Martin.  We  had  the  opinions  of  abler  lawyers  than  Mr.  Knox, 
that  the  combination  was  in  violation  of  law,  and  all  we  wanted  was  a 
chance  to  test  it.  We  had  ample  facts  to  test  it,  but  he  stood  there 
and  locked  the  door  to  justice  which  we  thought  we  should  receive, 
and  that  is  one  of  the  tnings  we  think  ought  to  be  corrected  by  an 
amendment  of  the  law. 

Mr.  Davenport.  If  you  amended  it  as  to  that  it  would  be  clearly 
imconstitutional.  If  you  amended  this  act  so  as  to  take  in  what  you 
say  it  would  not  be  worth  anything. 

Mr.  Martin.  We  are  told  oy  some  of  the  ablest  counsel  in  the  United 
States  that  it  would  be  a  better  act  than  it  is  now. 

I  herewith  submit  to  be  included  in  the  record,  the  opinions  of 
United  States  Senator  William  E.  Chandler  and  Senator  George 
Turner,  who  are  auite  as  eminent  lawyers  as  the  then  Attomev- 
General,  and  they  both  hold  the  Eastern  Railroad  Association  to  oe 
a  lawless  trust. 


Opinion  of  Untied  Stntes  Senator  George  Turner. 

United  States  Senate  Chamrbb, 

WaHhington.  D,  C,  May  77,  i902. 
H.  B.  Martin,  Esq., 

Secretary  Antitrust  League,  Washington,  D,  C 

Dear  Sir:  From  the  papers  submitted  to  me  It  appears  that  the  Eastern 
Railroad  Association  is  a  trust  formed  by  several  hundred  railway  companies 
operating  east  of  the  Mississippi  River,  whereby  each  companjr  contributes  to  a 
fund  controlled  by  trustees,  engages  to  be  bound  by  the  action  of  the  trustees, 
and  to  do  nothing  whatever  in  the  matters  committed  to  the  said  trustees,  and 
under  and  by  virtue  of  the  trust  agreement  the  fund  thus  created  is  to  be  used 
by  the  trustees: 

First.  To  investigate  concerning  the  validity  and  utility  of  all  patents  granted 
for  Improvements  and  devices  to  be  used  in  connection  with  the  oi)eration  of 
the  railways. 

Second.  To  defend  all  suits  brought  by  patentees  against  railways,  members 
of  the  trust,  for  using  any  such  Improvements  and  devices. 

Third.  To  compromise  such  suits  when,  In  the  opinion  of  the  trustees,  the 
patent  is  valid,  provided  the  sum  paid  by  the  way  of  compromise  be  not  more 
than  it  would  cost  to  litigate  the  suits. 

Fourth.  When  patent  rights  are  found  to  be  both  valid  and  useful,  to  negotiate 
and  purchase  the  same  for  the  benefit  of  the  members  of  the  trust,  and  upon 
such  terms  as  the  trustees  may  determine. 

The  companies  agree  that  they  will  not  negotiate  or  deal  with  patentees  either 
in  the  matter  of  purchase  or  by  way  of  compromise  for  illegal  use,  but  that  all 
such  negotiation  and  dealings  shall  be  by  the  trustees.  The  effect  of  the  agree- 
ment Is  far-reaching,  as  a  moment's  reflection  will  readily  show,  upon  the  value 
of  the  proi)erty  of  patentees  and  upon  their  ability  to  vend  the  same  throughout 
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the  several  States  covered  by  the  a^eenient.  The  patentees,  as  to  all  such 
States,  are  reduced  to  the  necessity  of  dealing  with  a  single  purchaser.  This 
purchaser  is  armed  with  a  large  fund  to  fight  in  the  courts  all  patents  which 
It  can  not  purchase  on  its  own  terms.  It  is  an  impudent  bully,  which  takes  any 
property  that  it  pleases  upon  such  terms  as  it  pleases,  and  is  armed  with  a  club 
to  beat  its  victims  to  death  if  they  decline  to  submit. 

Since  the  trust  is  interstate  in  its  sco^ie  and  operations,  has  for  its  object  the 
restraint  of  trade  in  imtent  riishts,'  is  created  by  contract,  has  taken  and  main- 
tained the  trust  form,  and  is,  moreover,  a  criminal  conspiracy  at  common  hiw» 
thus  presenting  all  the  features  denounced  by  section  1  of  the  act  of  July  2.  1800^ 
it  necessarily  follows  that  it  is  illegal  if,  first,  a  patent  right  is  property  which 
may  be  said  to  enter*  into  and  form  a  part  of  trade  and  commerce,  and,  second,, 
if  a  combination  to  lower  the  value  of  property  entering  into  Interstate  com- 
merce is  as  much  "  in  restraint  of  trade  "  within  the  meaning  of  the  act  of  1S90 
as  a  combination  to  raise  the  value  of  such  property  would  be. 

It  does  not  require  either  {profound  consideration  or  an  extended  examination 
of  authorities  to  see  that  the  question  of  the  corre<;tues8  of  both  the  foregoing 
subjimctive  propositions  must  be  answered  in  the  affirmative. 

First.  A  patent  right  is  property.  It  is  created  by  statute,  and  the  freedom 
of  vending  it  in  all  the  States  is  declared  by  statute.  The  fact  that  it  is  in- 
corporeal in  character  and  intangible  does  not  change  its  character  as  property. 
Justice  Davis,  of  the  Suiireme  Court  of  the  United  States,  in  Ex-parte  Robinson 
(2  BiSB.,  309),  uses  the  following  language  concerning  the  character  of  patents 
and  the  free  right  to  vend  them  within  the  United  States : 

"  The  property  in  inventions  exists  by  virtue  of  the  laws  of  Congress,  and  no 
State  has  a  right  to  interfere  wtih  its  enjoyment  or  to  annex  conditions  to  the 
grant.  If  the  patentee  complies  wih  he  laws  of  Congress  on  the  subject  he  has 
the  right  to  go  into  the  open  market  anywhere  w^ithin  the  United  States  and  sell 
his  property." 

Inventions  secured  by  patents  have  been  specifically  declared  to  be  property 
by  the  Supreme  Court  of  the  United  States  in  the  following  cases; 

Brown  v,  Duchesne  (19  How.,  197). 

Cammeyer  v.  Newton  (94  U.  S.,  225). 

Densmore  v,  Schofield  (102  U.  S.,  375). 

Soloman  v.  United  States  (137  U.  S.,  346). 

Being  property,  and  the  right  to  freely  vend  them  in  the  several  States  beings 
secured  by  statute,  why  are  not  patented  inventions  as  much  within  the  spirit 
and  purpose  of  the  act  of  1890  as  any  other  species  of  property?  It  is  inii)08- 
Rible  to  conceive  of  any  reason  why  they  are  not.  There  is  no  such  reason.  In- 
deed, as  to  many  tangible  articles  of  property  covered  by  patents  the  patented 
idea  involved  in  and  connected  with  them  constilutes  a  great  part  of  their 
value,  and  in  some  instances  the  greater  part.  The  protection  which  the  law 
carries  for  such  articles  against  c(mibinntions  in  restraint  of  trade  therein  is  a 
protection  for  both  the  value  of  the  articles  considered  simply  as  manufactured 
articles  and  the  value  of  the  patent  right  which  inheres  in  and  belongs  to  them. 
We  see,  then,  that  the  law  does  include  within  its  inirvlew  the  patent  right 
when  connected  with  tangible,  physical  property,  and  it  is  impossible  to  conceive 
wiiy  it  should  not  be  taken  to  include  the  patent  right  when  disconuectetl  with 
tl:e  tangible,  physical  property. 

Second.  Is  it  not  a  combination  to  lower  the  value  of  property  entering  Into 
interstate  commerce  **  in  restraint  of  trade*  within  the  meaning  of  the  act 
of  1890?  The  evil  most  In  the  public  mind  at  the  time  of  the  passage  of  that  act 
was  the  existence  of  trust  combinations  formed  to  increase  the  price  of  manu- 
factured articles,  but  that  combinations  might  be  formed  for  the  ofiposlte  pur- 
pose could  not  have  escaped  the  intelligence  of  Congress,  and  that  conibiiiatious 
and  conspiracies  had  existed  in  the  past  for  that  purpose  and  constituted 
indictable  crimes  at  common  l:iw  was  well  known  to  the  Members  uf  both 
Houses.  The  terms  of  the  act  are  general.  They  are  **  every  contract,  etc.,  in 
restraint  of.  trade  or  commerce  among  the  several  States,"  etc.  Since  it  is  as 
much  in  restraint  of  trade  to  depref^s  the  value  of  articles  of  projierty  as  it  is 
to  enhance  them,  and  indeed  more  so,  and  since  the  history  of  the  law  showed 
that  conspiracies  for  the  first  purpose  were  as  likely  to  occur  as  conspiracies 
for  the  second,  and  that  they  were  equally  as  injurious  as  the  second  kind,  it 
is  impossible,  in  view  of  the  broad  and  comprehensive  language  employed,  to 
conclude  that  (Congress  did  not  have  both  kinds  of  contracts  and  conspiracies  in 
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view.  It  is  true  that  only  contracts  nud  consi^iiucies  of  the  se<ond  Idiul  liave 
been  before  the  courts  since  the  passage  of  the  act  of  1890.  I)ut  that  is  no  argu- 
ment against  the  view  here  taken.  The  law  has  been  in  force  a  comparatively 
short  time,  and  it  requires  much  time  for  cases  involving  every  i)ha8e  of  any 
law  to  arise  and  be  adjudicated.  It  may  he  observed,  however,  of  these  ctist*?-, 
which  have  been  adjudicated,  that  the  reasoning  on  which  the  judgments  pro- 
ceeded was  as  applicable  to  the  one  case  as  the  other.  ai»d  that  i'.i  noMe  of  the 
opinions  is  there  the  most  remote  suggestion  that  the  1  w  was  !iot  intended  t«) 
cover  both  classes  of  cases.  Can  anyone  doubt  that  if  all  the  grain  dealers 
in  tiie  United  States  should  enter  into  a  combination  to  commit  the  purchase 
of  ail  corn  bought  in  the  United  States  to  the  hands  of  one  firm  or  cori>oration. 
thereby  compelling  the  farmers,  whose  necessities  comi)el  them  to  sell,  to  sell 
at  any  price  this  firm  or  corporation  might  fix,  that  such  combination  would 
be  declared  to  be  in  restrahit  of  trade  and  commerce  within  the  meaning  of  the 
act  of  1890?  If  such  a  combination  would  be  in  restraint  of  trade  and  com- 
merce, then  this  combination  is  in  restraint  of  trade  and  commeix>e.  The  only 
difterence  in  the  two  cases  is  one  of  degree  in  the  number  of  individimls  aflfected 
and  the  public  injury  Inflicted. 

These  considerations  do  not  apimar  to  have  occurred  to  Acting  Attorney- 
General  Whitney,  Attorney-General  Olney,  or  Attorney-General  Griggs,  when 
they  declined  to  intervene  against  this  trust  combination  at  the  request  of  Mr. 
Tubman.  Mr,  Wliitney  contents  himself  with  declaring  that  he  did  not  think 
a  **  combination  of  present  consumeis  of  a  given  commodity  effects  a  restraint 
or  a  monopoly  of  trade  or  commerce  within  the  meaning  of  the  act"  Why 
such  a  combination  docs  not  have  such  an  effect  he  does  not  undertake  to 
show,  unless  his  general  statement  that  a  patentee  is  the  owner  of  a  monoix>ly, 
and  that  the  railroads  are  the  pole  consumers  and  the  patentee  the  sole  pro- 
ducer, can  t)e  taken  as  a  reason  in  favor  of  his  contention.  The  considerations 
stated  by  him  appear  to  be  entirely  foreign  to  his  conclusion.  The  latter  is  a 
complete  non  sequltur.  Attorney -General  Olney  does  not  discuss  the  ques- 
tions involved  at  all,  and  it  is  evident  that  he  gave  them  only  perfunctory  con- 
sideration, if  he  gave  them  any  consideration.  Attorney-General  Griggs  evi- 
dently did  not  see  the  features  of  this  combination  which  enabled  it  to  kill 
competition  and  to  control  at  will  the  prices  to  be  paid  Inventors  for  their  pat- 
ented inventions.  He  speaks  of  it  as  if  Its  sole  purpose  was  to  keep  In  touch 
with  new  Inventions  afl'ectlng  railway  business  and  to  examine  and  report  con- 
cerning their  validity,  utility,  and  value.  He  does  make  one  statement  whicli 
bears  on  the  subjects  I  have  been  discussing,  but  It  Is  nothing  but  a  bare  state- 
ment,  and,  moreover,  It  Is  palpably  incorrect.  He  says  "  If  his  pate:it  Is  valid 
there  can  be  no  competition."  There  can  be  com]>etltlon  between  railways  for 
the  purchase  of  valuable  railway  patents.  Supiiose  there  was  only  one  Hue 
of  railroad  from  the  Atlantic  to  the  Pacific  coast  having  the  right  to  use  the 
Westlughouse  air  brake:  would  not  that  line  of  railway  have  a  great  advantage 
over  its  competitors  in  the  matter  of  passenger  traffic;  and  if  such  a  patent 
right  were  put  up  for  .«ale  for  tije  exclusive  use  of  one  of  two  or  more  com- 
I)eting  lines  of  railways,  would  there  npt  be  keen  comi)etition  for  its  purchase? 
If  the  free  right  to  vend  patented  inventions  were  not  broken  down  and  de- 
stroyed by  this  combination,  there  would  be  such  inventions  for  which  rival 
lines  of  railways  would  compete. 

I  have  not  thought  it  necessary  to  quote  from  the  contract  by  which  the 
•Kastern  Railroad  As.sociation  was  formed.  That  contract  and  the  constitution 
and  by-laws  of  the  association  made  to  carry  it  out  shows  Its  objects  and 
puri)ose8  to  be  what  I  have  stated.  If  I  have  committed  an  error  It  Is  in 
understatements  rather  than  overstatements.  Neither  have  I  deemed  it  neces- 
sary to  quote  from,  or  refer  to,  the  several  cases  construing  and  applying  the 
act  of  LSDO.  They  are  too  well  known  to  the  profession  to  require  more  than 
the  me.ition  I  have  made  of  them. 

In  conclusion,  I  think  that  the  question  of  the  character  of  this  association 
may  well  be  again  submitted  to  the  Attorney-General  for  examinati(m,  and  for 
the  action  of  the  Department  after  such  examination,  with  the  confident  hope 
and  expectation  that  that  examination  will  Induce  a  different  opinion,  and 
cause  ditt'erent  action  to  be  taken  from  that  reached  and  taken  when  the 
matter  was  before  under  consideration  in  the  Department  of  Justice. 
Very  respectfully, 

Geo.  Turner. 


HEA.RING  ON  HOUSE  BILL  19745 — ^MARTIN.  351 

Opinion  of  United  States  Senator  Wiliiatn  E,  Chandler,  March  2'/,  J902. 

A  combination  of  all  or  a  lai*ge  number  of  railroads  to  contest  patents  on 
all  articles  required  for  railroad  use  in  which  each  railroad  agrees  not  to 
settle  with  any  patentee  without  the  consent  of  a  committee  of  the  combination ; 
nor  while  any  claim  is  pending  against  any  other  member  of  the  combination, 
and  by  which  the  combination  agrees  to  defend  all  suits  against  each  railroad 
and  to  pay  the  expenses  of  such  defense  and  i>ay  any  Judgments  which  may  be 
recovered,  is  an  illegal  conspiracy  in  restraint  of  tiade  under  the  act  of 
Congress  of  July  2,  18»0  (20  Stat.  L.,  209). 

The  ol)ject  is  to  enable  the  combination  to  control  and  fix  tlie  prices  to  be 
imid  as  royalties  upon  all  inventions,  and  does  not  allow  each  railroad  to  make 
its  own  settlements  with  the  ratentees.  It  is  a  conspiracy  to  get  lower  prices 
for  wh  it  the  combination  buys  as  contradistinguished  from  a  conspiracy  to 
get  higher  prices  for  what  a  combiujition  produces  and  sells;  and  both  are 
obnoxious  to  the  law  against  monopolies. 

Patents  are  property  created  by  express  national  law.  A  patented  article 
has  attached  to  it  a  si)ecial  value  growing  out  of  the  patent.  Congress  having 
decided  that  it  is  for  the  public  good  that  inventive  genius  shall  be  stimulated 
by  iiatent  monotK>lies,  all  patents  and  all  patented  articles  are  i>roper  subjects 
of  tiade  and  commerce,  and  as  such  are  protected  by  all  the  laws  which  protect 
other  mercLnndise.  If  it  is  desirable  that  they  shall  exist,  it  is  desirable  that 
there  shall  be  unhindered  trade  therein,  and  such  trade  can  not  be  lawfully 
lessened  by  combinati<ms  and  conspiracies  to  diminish  the  value  thereof 
through  lawsuits,  to  fix  the  prices  which  shall  be  imid  therefor,  and  to  other- 
wise prevent  free  traffic  therein. 

The  railroads  can  no  more  combine  to  fix  low  prices  which  they  shall  pay 
than  an  association  of  imtentees  can  combine  to  fix  high  pi  ices  which  they  shall 
charge. 

The  fact  that  the  patentees  are  for  a  limited  period  monopolists  gives  no 
right  to  the  railroads  to  establish  an  illegal  combination  to  limit  the  monopolies. 
Congress  can  abolish  imtents;  the  railroads  can  not. 

All  the  aliove  proix)sitit)ns  seem  clear  and  not  doubtful.  The  facts  In  the 
case  of  the  Eastern  Railroad  Association  are  all  of  recoid  in  their  own  books 
and  reports  and  are  too  plain  to  need  recital.  The  association  is  formeii  ex- 
pressly for  the  purpose  above  supposed,  and  for  no  other  i)urpo8e.  To  be  sure, 
it  is  stnteil  that  its  object  is  only  to  resist  illegal  patents,  but  that  recital  does 
not  change  the  avowed  purpose  to  allow  no  patents  to  be  settled  for  by  any  one 
member  of  the  association  except  with  the  assent  of  a  committee  of  all  the  rail- 
roads, and  to  defend  any  claim  against  any  member  and  to  pay  the  exi)enses 
:ind  the  judgment,  if  any  is  recovered.  The  Joint  Traffic  Association  contended 
that  its  object  was  not  to  fix  and  maintain  unreasonable  rates,  but  only  rates 
which  should  be  reasonable.  The  subterfuge  did  not  avail  with  the  Supreme 
Court,  and  the  sul>te:frge  that  the  open  combination  of  all  the  railroads  to 
control  the  settlements  for  all  patents  is  only  intended  to  apply  to  illegal  patents 
will  be  equally  worthless. 

It  is  difficult  to  believe  that  an  illegal  combination  so  plain  and  evident 
sliould  have  existed  during  all  these  thirty  years  last  passed.  It  can  not  be 
doul>ted  that  the  President  and  the  Attorney-General,  when  they  know  the  facts, 
will  act  with  as  much  promptness  and  vigor  as  they  have  in  the  case  of  the 
Northern  Securities  Comi)any,  where  tlie  facts  and  the  law  are  not  so  clear 
and  plain  as  In  the  prcpent  case,  because  in  the  first  the  purpose  Is  not  stated 
in  words,  while  in  the  latter  it  Is  openly  and  expressly  avowed. 

"J  he  foregoing  opinion  is  given  in  full  view  of  the  letter  of  Acting  Attorney- 
General  E.  a.  Whitney  of  August  23,  1803,  and  the  letter  of  Attorney-General 
Olney  of  December  11,  1S03.  Those  gentlemen  were  members  of  Mr.  Cleveland's 
AdmlnlRtration,  and,  like  Attorney-<ieiieral  Judson  Harmon,  were  doubtless 
influenced  In  tlieir  opinion  by  tlieir  close  relations  to  their  Piesldent,  of  whom 
Mr.  William  J.  I'ryan  cm  March  21,  11X)2,  spoke  as  follows: 

"For  four*  yeais  hv  st(><>(l  l)otween  the  leoplo  and  reform:  for  four  years  he 
made  the  White  House  the  rf»ndezvous  of  cunning  and  crafty  rei)resontatives 
at  predatory  wealth:  for  four  yt»ars  tl:e  corporations  and  syndicates  controlled 
Ills  Administration."  , 

Insensibly  to  then)selves,  perhaps,  Mr.  Whitney  and  Mr.  Olney  were  con- 
irolle^l  by   sur:oundings  like  these:   and   Messrs.   McKenna   and   Griggs  nils- 
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taken ly  refused  to  reverse  the  decisions  of  their  predecessors,  doubtless  over- 
come by  the  lingerluK  malaria  of  the  late  Administration.  But  there  is  no 
such  atmosphere  now  in  the  White  House  or  in  the  Department  of  Justice. 
President  Roosevelt  and  Attorney-General  Knox  are  the  friends  of  the  people 
and  reform  and  not  representatives  of  predatory  wealth,  and  It  is  impossible 
that  they  should  not  suppress  a  combination  so  evidently  illegal  as  that  of  the 
Eastern  Railroad  Association. 

Wm.  E.  Chandler. 

Mr.  LiTTLEFiELD.  If  what  could  be  done  ? 

Mr.  Martin.  Broaden  the  antitrust  act  so  that  the  individual  citi- 
zen can,  in  the  Federal  courts,  seek  redress  himself. 

Mr.  LiTTLEFiELD.  The  individual  citizen  can  now  if  he  is  individu- 
ally injured.  But  do  you  mean  the  individual  citizen  starting  the 
machinery  of  the  courts  ? 

Mr.  Martin.  Yes;  and  still  further,  so  that  the  individual  district 
attorney  in  any  part  of  the  United  States  can  proceed  without  the 
direction  of  the  Attorney-Greneral. 

Mr.  Davenport.  If  you  broaden  the  Sherman  antitrust  act  so  as 
to  bring  within  its  pronibitions  the  thin^  that  are  covered  now  and 
such  a  thing  as  you  propose,  the  act  would  not  be  worth  the  paper  it 
was  written  on, 

Mr.  Martin.  That  may  be  your  opinion,  but  we  have  the  opinions 
of  very  able  counsel  to  the  contrary. 

Mr.  LiTTLEFiELD.  That  is,  you  take  stock  in  what  you  pay  for? 

Mr.  Martin.  Not  necessarily. 

Mr.  LiTTLEFiELD.  If  vou  did  not,  you  would  not  continue  to  hire 
the  man,  would  you  ?  Y  ou  would  hire  other  men  if  you  did  not  get 
the  kind  of  advice  you  wanted. 

Mr.  Martin.  We  have  sometimes  had  good  advice  from  verv 
eminent  members  of  the  bar  that  we  did  not  have  to  pay  very  mucn 
for,  they  being  patriotic  citizens  and  in  favor  of  enforcing  the  law. 

Mr.  LiTTLEFiELD.  We  have  a  saying  in  the  profession  that  side- 
walk advice  is  not  very  valuable. 

Mr.  Martin.  We  found  it  so  a  good  many  times. 

The  question  was  asked  as  to  whether  we  had  made  complaints  to 
the  Department  against  any  particular  trusts,  and  I  mentioned  this, 
one,  the  Eastern  Railroad  Association,  and  we  also  complained 
against  the  Standard  Oil  Trust,  and  we  were  very  pleased  to  see 
the  Government  taking  lively  action  in  the  case  of  that  combina- 
tion. We  also  made  complaint  against  the  Steel  Trust,  and  the 
Government  has  not  taken  any  action  in  that  case.  Also  against 
the  Armor  Plate  Trust,  in  whicK  they  did  not  take  any  action,  even 
to  the  extent  of  keeping  the  Armor  rlate  Trust  attorney  out  of  the 
Attomey-Generars  office. 

Mr.  LiTTLEFiELD.  What  is  the  organization  you  represent,  and 
what  is  its  purpose? 

Mr.  Martin.  The  American  Anti-Trust  League,  and  its  purpose  is  to 
secure  the  enforcement  of  the  law  against  trusts  and  combinations,  and 
to  eventually  abolish  all  trusts  and  combinations  and  to  secure 
economic  liberty  for  all  the  people. 

Mr.  LiTTLEFiELD.  IIow  widely  diffused  is  the  organization? 

Mr.  Martin.  It  is  diffused  to  some  extent  in  most  all  the  States  ixk 
the  Union. 

Mr.  TjITTlepield.  Do  you  have  local  organizations? 

Mr.  Martin.  Yes,  sir;  in  the  various  cities  and  States. 
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Mr.  LrrxLEFiELD.  How  many  people  do  you  have  in  your  member- 
ship? 

|dr.  Martin.  Our  membership  is  a  volimtary  membership,  not 
measured  by  the  payment  of  per  capita  tax,  as  in  many  organizations; 
it  is  an  organization  more  open,  as  you  may  say;  tnat  is,  being  an 
entirely  volimtary  association,  the  members  merely  enroll,  all  sub- 
scribing to  the  principles  of  the  organization^  and  enrolling.  We  do 
not  coUect  a  per  capita  tax.  The  organization  is  supported  by  the 
voluntary  contributions  of  its  members.  It  is  more,  in  its  general 
skeleton  organization,  like  a  political  party,  which  its  members  are 
free  to  manage  to  suit  themselves  in  their  different  localities. 

Mr.  LiTTLEFiELD.  How  many  of  such  members  do  you  have? 

Mr.  Martin.  I  presume  we  have  in  the  neighborhood  of  150,000; 
somewhere  along  there.  The  membership,  of  course,  being  loosely 
organized,  it  is  impossible  to  keep  track  of  the  exact  membership, 
but  we  hope  ultimately,  with  the  rapid  progress  of  public  sentiment, 
that  we  will  have  a  majority  of  the  people  in  the  Umted  States  voting 
for  all  we  want,  and  that  is  the  mam  purpose  we  have  in  view.  Our 
organization  is  formed  for  the  purpose  of  securing  a  large  enrollment, 
not  for  the  per  capita  tax,  but  for  the  purpose  of  enforcing  the  law 
against  trusts  and  abolishing  those  institutions. 

Mr.  LiTTLEFiELD.  Do  you  have  any  formal  organization,  by-laws, 
or  anything  of  that  kind  ? 

Mr.  Martin.  Yes:  we  have  a  constitution,  bv-laws,  and  declaration 
of  principles  which  set  forth  our  purposes.         ' 

Mr.  Davenport.  Was  your  organization  invited  to  this  celebrated 
trust  conference  in  Chicago? 

Mr.  Martin.  I  presume,  likely,  that  some  branches  of  it  were.  I 
will  not  be  sure  whether  I  was  invited  or  not .  I  think  I  had  some  cor- 
respondence with  some  of  the  gentlemen  connected  with  it.  How  do 
you  define  that  as  an  "  antitrust  conference  ?'' 

Mr.  LiTTLEFiELD.  What  was  that,  Mr.  Marburg? 

Mr.  Marburg.  A  conference  on  trusts. 

Mr.  Martin.  I  would  Uke  to  ask  this  privilege,  to  insert,  as  apart  of 
my  remarks,  such  part  of  the  constitution  and  by-laws  of  the  Eastern 
Railroad  Association  as  might  be  material. 

Mr.  LiTTLEFiELD.  Make  an  abstract  of  it. 

Mr.  Martin.  Now,  Mr.  Chairman,  one  other  point  in  regard  to  this 
matter  of  this  proposed  amendment  that  we  object  to  as  antitrust 
men  very  strongly  m  behalf  of  the  antitrust  league,  is  that  it  proposes, 
after  a  certain  kngth  of  time,  that  there  shall  be  immunity  granted  to 
past  defendants.  We  object  very  strongly  to  that.  The  fact  is  that 
many  of  these  past  and  present  offenders  against  the  act  are  so 
powerful,  their  operations  have  been  so  secret  and  so  well  concealed, 
that  it  is  a  very  difficult  operation  on  the  part  of  the  Government  to  col- 
lect and  arrange  the  eviaence  and  secure  the  arrest  and  conviction  of 
the  offenders,  and  we  believe  that  any  such  a  limitation  as  that  would 
be  very  dangerous  to  the  proper  enforcement  of  the  law.  The  men 
who  violated  this  law  in  the  creation  and  organization  of  trusts  did  it 
not  as  men  ignorant  of  the  law;  they  did  it  on  the  advice  of  counsel, 
perhaps,  a  good  many  times,  and  they  are  not  in  a  position  to  plead 
the  excuse  of  ignorance  of  the  law,  and  they  should  be  made  to  stand 
the  punishment,  if  there  is  any  possible  way  to  punish  them.  They 
have  shown  hardness  of  heart,  a  disposition  not  only  to  violate  the  law 

39745— OS 2:J 


854  HEARING   ON   HOUSE  BILL  19745 MARTIN. 

in  the  first  instance^  but  to  continue  to  defy  the  Government  to  punish 
them. 

Mr.  LiTTLEFiELD.  In  your  opinion,  there  are  no  equities  that 
operate  in  their  favor? 

Mr.  Martin.  That  is  saying  it  prettv  broadly.  I  would  not  want 
to  say  that  there  was  any  smner  Mdtnout  any  privileges  whatever. 
The  law  does  not  provide  capital  punishment,  ana  the  enforcement  of 
its  provisions  would  be  none  too  severe  when  you  take  into  consider- 
ation the  nature  of  the  offenses  that  the  violators  of  the  law  have  been 
guilty  of  in  the  organization  of  these  trusts. 

Mr.  Emery.  I  noted  in  your  objection  just  made  that  you  have  not, 
apparently,  criticised,  at  least  adversely,  the  seventh  section  of  the 
bdl,  providing  for  the  reduction  from  treble  to  double  damages.  Is 
your  organization  in  favor  of  that? 

Mr.  Martin.  No;  we  would  not  be  in  favor  of  that. 

Mr.  Marburg.  Mr.  Martin,  do  you  think  that  there  is  no  combina- 
tion in  restraint  of  trade  that  ought  to  be  allowed,  that  is  to  say, 
every  combination  in  restraint  of  trade  is  injurious  to  the  public? 

Mr.  Martin.  I  think  that  is  as  near  the  truth  as  it  could  be  stated. 
While  I  am  not  acquainted  with  any  combinations  in  restraint  of 
trade  that  are  not  iniurious,  I  have  heard  oftentimes  mention  made  of 
good  trusts  and  bad  trusts,  but  the  only  ones  that  I  know  are  bad 
trusts,  and  we  have  in  our  organization  a  pretty  extensive  acquaint- 
ance with  them. 

Mr.  Davenport.  Have  you  in'  mind,  when  jrou  speak  of  this 
Eastern  Railroad  Association  being  a  trust,  that  it  is  a  trust  under  the 
laws  of  the  States  or  that  it  is  a  trust  covered  by  the  Sherman  anti- 
trust act? 

Mr.  Martin.  Yes,  sir;  I  understand  that  it  is  a  trust  within  the 
purview  of  the  Sherman  antitrust  act.  It  operates  in  restraint  of 
commerce  in  inventions,  not  only  to  the  improvement  of  the  railroad 
service,  but  very  injuriously  to  the  safety  of  life  and  limb  of  the  travel- 
ing puolic.  There  are  many  inventions  that  would  add  greatly  to 
the  saving  and  prevention  of  accidents  which  have  destroyed  great 
numbers  of  lives  and  inflicted  great  injury,  that  would  to-day  be  in  use 
upon  the  railroad^  of  this  country  had  it  not  been  for  the  unlawful 
operations  of  this  Eastern  Railroad  Association.  The  general  public 
have  a  great  interest  in  the  destruction  of  this  combination. 

Mr.  Stebbins.  Will  you  pardon  me  just  to  make  a  statement?  The 
constitution  and  by-laws  of  the  Eastern  Railroad  Association  were 
submitted  to  Senator  Hoar.  He  read  them  over  very  carefully,  and 
he  told  me  that,  beyond  the  shadow  of  a  doubt,  the  association  oper- 
ated in  violation  of  the  antitrust  act;  and  furthermore,  as  I  under- 
stand, afi  it  hafi  been  reported  to  me,  when  the  question  of  Attorney- 
General  Elnox's  confirmation  came  up  in  the  Senate.  Senator  Hoar 
took  up  these  papers  and  held  them  in  his  hands,  ana  said: 

Here  ia  a  case  that  is  clearly  within  the  law  and  Mr.  Knox  has  not  commenced  a 
suit  against  this  combination. 

That  was  reported  to  me  personally  by  a  Senator. 
Mr.  Davenport.  The  purposes  of  the  association,  briefly  stated, 
are.' 

Sbction  1.  Whenever,  in  the  opinion  of  the  executive  committee,  a  patent  sub- 
mitted for  examination  by  any  member  is  valid,  or  whenever  it  is  deemed  inexpedi- 
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ent  to  contest  any  claim  made  upon  a  member  of  the  association  for  the  use  of  a  pat" 
eated  invention,  it  shall  be  the  duty  of  said  committee,  at  the  request  of  any  of  the 
associate  members,  to  negotiate  either  for  the  use  of  said  patent,  or  for  a  settlement  of 
the  claun  preferred,  ana  when  effected,  to  report  the  same  to  each  associate  mem- 
ber for  acceptance. 

Sbc.  2.  If  any  member  declines  accepting  the  basis  of  settlement  so  offered  (and  a 
failure  to  acknowledge  receipt  of  said  notice  for  fifteen  days  after  its  date,  shall  be 
deemed  an  assent  to  ue  terms  thereof),  the  association  shall  not  be  responsible  for  the 
defense  of  any  suit,  or  for  the  expense  of  any  litigation  u^inst  that  company  and 
growing  out  of  that  case,  incurred  subsequent  to  date  of  saia  notice. 

8bc.  3.  Whenever  a  suit  is  brought  against  any  member  of  the  association  for  in- 
Mnging  upon  a  patent  reported  upon  as  valid,  and  whenever  a  claim  is  made  agunst 
any  member  for  the  use  of  a  patent  reported  upon  as  valid,  and  for  which  a  basis  of 
settlement  has  been  a^ed  ui>on  as  aforesaid,  it  shall  be  the  duty  of  that  member  to 
make  report  of  that  suit  or  claim  to  the  secretary,  and  thereafter  the  said  committee 
shall  manage  the  same  at  the  expense  of  the  association:  Provided^  The  member  so 
reporting  has  not  previously  declined,  or  shall  not  subsequently  decline,  such  basis  of 
settlement  as  has  been  or  may  be  recommended  by  the  executive  committee. 

Sec  4.  Members  of  the  association  shall  not  settle  any  suit  or  claim  against  them 
after  being  advised  by  the  secretary  that  a  similar  suit  or  claim  is  in  charge  of  the 
association  for  defense  in  behalf  of  any  of  its  members,  without  the  consent  of  the 
secretary,  indorsed  by  the  president. 

In  other  words,  this  association  is  formed  for  the  purpose  of  pro- 
tecting the  association  from  suits  against  it  for  the  the  use  of  pat- 
ented appliances,  either  as  being  infringements  or  as  being  invalid. 
What  I  can  not  bring  my  mind  to  see  is  how  that  is  an  arrangement  in 
restraint  of  trade.  It  is  exactly  the  same  as  that  large  class  of  cases 
covered  in  the  case  of  Hopkins  v.  The  United  States  and  Anderson  v. 
The  United  States,  in  171  U.  S.,  where  thev  say  that  those  things  are 
collateral  entirely  to  interstate  trade,  anci  that  they  are  not  within 
the  prohibition  of  the  law,  and  where  thev  intimate  very  decidedly 
that  if  Congress  undertook  to  prohibit  such  combinations  which  had 
effect  only  mdirectly  at  the  most,  it  would  be  beyond  the  constitu- 
tional power  of  Congress.  What  is  there  about  that  combination 
which  brings  it  within  the  scope  of  the  power  of  Congress?  We  all 
know  that  m  the  origination  or  this  Sherman  antitrust  act  attempts 
were  made  originally  to  approach  the  thing  from  vour  standpoint, 
and  that  the  Congress  advanced  all  that  and  saia,  ^^Here  we  will 
exercise  the  whole  power  that  Congrass  has  over  the  subject.  We 
will  do  it  in  the  same  way  that  we  would  prohibit  these  coraoinations, 
just  the  same  as  the  Constitution  prohibits  action  by  the  States,  and 
we  will  avoid  all  these  difficulties.''  I  would  like  to  Have  Mr.  Stebbins 
point  out  to  me  wherein  that  comes  within  the  scope  of  the  interstate 
commerce  clause. 

Mr.  Stebbins.  The  Eastern  Railroad  Association  report  for  1878 
and  1879  gives  some  matter  relating  to  the  force  and  meaning  of  its 
constitution  and  by-laws.  The  first  constitution  and  by-laws,  I  think, 
were  adopted  some  time  in  1868  or  1870.  In  its  second  constitution 
and  by-laws,  article  9,  is  a  reference  to  the  assessments  which  were  to 
be  made  upon  all  the  railroads  annually,  according  to  their  mileage 
and  gross  receipts.     The  latter  part  of  the  article  reads: 

''When  said  assessment  is  made,  to  pay  him  the  sum  so  assessed 
upon  it,  and  that  said  treasurer  may  maintain  an  action  in  his  own 
name  against  each  of  said  companies  severally  for  the  assessment  as 
aforesaid  made  upon  it."  ' 

They  never  could  enforce  that,  of  course;  anybody  knows  that. 
So,  in  the  next  constitution  they  left  that  clause  out.     That  fact 
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ifl  a  recognition  that  the  combination  was  illegal  at  common  law. 
In  explaming  this  new  constitution  the  president  makes  these 
remarks : 

Section  4  prohibits  any  member  settling  any  suit  or  claim  brought  aeainst  it,  after 
being  advised  by  the  secretary  that  a  similar  suit  or  claim  is  in  charge  of  the  association 
for  defense  in  behalf  of  any  of  its  members,  without  the  consent  of  the  secretary 
indorsed  by  the  president. 

This  provision  of  the  constitution  may  appear  tyrannical,  and  it  does  to  a  certain 
extent  deprive  members  of  the  liberty  of  individual  and  independent  action  in  the 
settlement  of  claims;  but  the  subject  has  been  well  considered,  and  the  rule  is  believed 
to  be  essential  to  the  successful  carrying  out  of  the  main  object  of  the  association,  to 
wit,  the  protection  of  its  members  against  unjust  claims  made  for  patented  inventions. 

One  member  may  find  it  expedient  to  settle  a  claim  under  special  inducements; 
but  the  money  thus  paid  enables  the  party  making  the  unjust  claim  to  prosecute 
other  members,  which  in  most  cases  he  would  otherwise  be  unable  to  do.  Again, 
the  weaker  members  of  the  association  might  be  unduly  influenced  in  the  settlement 
of  such  claims  when  they  learned  that  a  more  powerful  member  had  found  it  expedient 
to  settle. 

Such  methods  of  influencing  the  settlement  of  claims  are  well  known  to  those 
engajged  in  the  manipulation  oi  fraudulent  patent  claims,  and,  if  allowed  to  prevail ^ 
the  influence  and  salutary  effect  of  the  association  would  be  destroyed.  To  obtain 
the  best  results  the  members  of  the  association  must  act  as  a  unit,  and  it  is  believed 
that  this  unity  of  action  has  been  the  true  cause  of  our  success  heretofore. 

I  do  not  need  to  read  any  more  than  that.  As  far  as  its  being  a 
conspiracy,  that  is  proven  by  their  own  words.  An  inventor  secures 
letters  patent  for  a  railway  appUance,  and  he  makes  preparations 
for  manufacturing  and  selling  it.  Then  the  railroads,  some  of  them, 
see  it  and  put  it  m  use.  Suppose  the  Maine  Central  puts  a  patented 
thing  in  use,  for  I  know  of  a  case  of  that  kind,  or  another  railroad  in 
some  other  part  of  the  country,  the  New  York,  New  Haven  and 
Hartford  or  tne  Baltimore  and  C)hio.  The  inventor  sees  his  invention 
in  use  and  he  writes  to  the  several  companies  stating  that  they  are 
infringing  his  patent.  What  do  they  clo?  They  simply  refer  him 
to  the  counsel  of  the  Eastern  Railroad  Association.  He  tries  to  sell  to 
different  companies,  but  none  of  them  will  buy  of  him.  He  can  not 
sell  to  the  companies  who  are  infringing.  Now,  notice  has  been 
sent  out  to  every  railroad  this  side  of  Pittsburg  not  to  trade  with 
this  man,  to  boycott  him,  have  nothing  to  do  with  him.  The  rail- 
roads may  go  on  and  use  the  invention  or  they  may  cease  to  use  it, 
just  as  it  pleases  them.  If  the  inventor  resides  in  the  District  of 
Columbia  or  in  one  of  the  States  and  attempts  to  make  sales  or  even 
to  sell  the  right  to  use,  or  grant  a  license,  tnere  is,  under  the  circum- 
stances, a  restraint  of  interstate  trade,  there  is  a  boycott  upon  him, 
just  as  clear  as  can  be. 

Mr.  Davenport.  I  can  see  clearly  that  that  might  be  within  the 
prohibitions  of  the  law,  but,  now,  take  a  concrete  case.  Suppose 
Congress  should  pass  a  law  prohibiting  the  railway  engineers  nrom 
forming  an  association  for  the  purpose  of  increasing  their  wages.  Do 
you  think  that  such  a  law  as  that  would  be  of  any  constitution^ 
validity  because  of  the  fact  that  it  is  outside  of  interstate  traffic?  Or 
take  tms  case:  Suppose  all  the  manufacturers  in  the  United  States  who 
were  accustomed  to  sell  goods  in  other  States  should  enter  into  an 
agreement  among  themselves  that  they  w^ould  not  use  a  particular 
patented  machine  in  the  manufacture  of  their  goods,  which  goods  go 
into  interstate  commerce,  would  you  consider  that  that  would  be 
within  the  purview  of  the  Congressional  power? 
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Mr.  Stebbins.  K  they  should  agree  not  to  trade  with  anyone 
generally. 

Mr.  Davenport.  This  is  another  proposition. 

Mr.  Stebbins.  No;  that  is  what  they  do  here.  It  is  very  evident 
what  the  scheme  is.  If  they  will  not  trade  with  him,  of  course  he  is 
helpless.  Suppose  the  inventor  commences  a  suit  in  equity.  The 
association's  counsel  conducts  the  defense,  manufactures  evidence, 
and  does  all  manner  of  things  to  wear  him  out  in  the  courts. 

Mr.  Davenport.  I  can  see  that  that  might  be  in  violation  of  the 
State  law. 

Mr.  Stebbins.  If  he  gets  a  decree  and  the  matter  goes  before  a 
master,  he  can  not  prove  any  damages  or  profits.  The  amount  that 
he  would  receive  for  a  license,  or  the  royalties,  would  be  the  measure 
of  damages.  But  bj  their  agreement  they  refuse  to  buy  any  license, 
consequently  there  is  no  measure  of  damages.  They  have  restrictea 
his  interstate  trade  so  no  damages  can  be  proven.  What  is  the  result 
of  a  lawsuit?  Just  the  same.  There  was  a  case  recently  tried  over 
in  Pittsburg,  the  only  lawsuit  on  a  patent  that  I  have  heard  about  for 
fifteen  or  twenty  years.  A  man  in  West  Virginia  made  an  invention 
relating  to  locomotive  fire  grates,  and  he  tried  to  introduce  it  on  the 
Baltimore  and  Ohio,  Pennsylvania,  New  York  Central,  and  other  rail- 
roads, but  he  could  not  do  anything  with  these  roads.  One  day  he 
was  looking  around  and  saw  his  invention  in  use  on  a  Baltimore  and 
Ohio  locomotive,  and  further  investigation  showed  it  was  very  exten- 
sively used  by  the  Baltimore  and  Ohio,  New  York  Central,  and  Penn- 
sylvania railroads.  He  finally  got  a  lawyer  interested,  who  lived  in 
Newcastle,  Pa. 

The  patent  had  expired  two  years  before,  and  of  course  he  could 
not  institute  a  suit  in  equity  for  an  injunction,  so  he  brought  a  suit  at 
law.  Upon  the  stand  he  was  asked :  "  Did  you  ever  grant  any  license 
to  any  railroad?"  He  answered  "Not  any  at  all."  "Then  how  have 
you  been  damaged?"  He  said  "It  has  been  put  in  use  extensively," 
but  of  course  counsel  for  the  defense  objected  to  that  and  the  judge 
sustained  them.  He  could  not  introduce  evidence  to  show  that  he 
had  been  damaged  at  all  in  the  absence  of  royalties  and  licenses. 
Other  witnesses  were  placed  upon  the  stand  to  prove  the  same  fact, 
the  extensive  use  of  the  invention,  and  I  think  the  jud^  ruled  out 
the  testimony.  The  case  was  given  to  the  jury,  and  I  believe  it 
brought  in  a  verdict  of  six  cents.  That  is  the  way  it  always  turns 
out.  It  was  possible  for  him  to  collect  only  6  cents.  He  took  the  case 
to  the  court  of  appeals  on  writ  of  error,  and  that  court  decided  that 
in  the  absence  of  royalties  and  licenses  other  evidence  was  admissi- 
ble to  show  the  value  of  the  invention,  and  a  new  trial  was  directed. 
To  show  how  the  decision  affected  this  association,  note  what  was 
done.  The  general  counsel  for  the  association  filed  in  the  Supreme 
Court  a  petition  for  a  writ  of  certiorari,  No.  453,  and  it  was  considered 
last  faU  and  was  dismissed.  That  is  the  way  it  turns  out  with  every 
inventor  of  a  railway  apphance.  The  new  trial  will  be  fruitless  for 
the  inventor. 

Mr.  Davenport.  That  was  not  brought  under  the  Sherman  anti- 
trust law. 

Mr.  Stebbins.  No. 

Mr.  Davenport.  I  can  see  myself  that  if  people  in  different  States 
bind  themselves  together  not  to  buy  a  thing  of  a  man  that  the  com- 
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bination  might  be  in  restraint  of  trade  between  the  States ;  it  begins 
to  dawn  on  me  a  little. 

Mr.  Stebbins.  You  remember  Justice  Holmes's  dissenting  opinion 
in  the  Northern  Securities  case.  His  first  class  of  cases  was  where 
individuals  agree  together  to  restrain  their  own  trade.  There  is  no 
vaUd  consideration.  One  restrains  his  own  trade  in  consideration  of 
the  other  restraining  his  trade.  This  Eastern  Railroad  As  ociation 
agreement  is  one  of  that  class  of  cases,  it  seems  to  me,  beyond  the 
shadow  of  a  doubt.  The  real  purpose  of  this  scheme  is  to  get  inven- 
tions and  not  pay  for  them,  or  to  suppress  their  use  entirely.  What 
has  been  the  result?  Life  and  labor  saving  devices  have  not  been 
introduced  upon  railroads  as  they  otherwise  would  have  been.  If 
there  had  been  free  competition,  an  open  market,  you  would  find  all 
sorts  of  improved  safety  appUances  m  use  to-day.  But  for  these 
unlawful  associations  there  would  have  been  no  necessity  for  Con- 
gress passing  the  act  in  regard  to  the  compulsory  use  of  couplers  and 
power  brakes. 

Mr.  Davenport.  I  can  see  myself  that  there  is  a  principle  there.  If 
they  combine  together  not  to  buy  of  a  man  for  the  purpose  of  destroy- 
ing the  market'that  might  be  in  violation  of  the  Sherman  antitrust  act* 

Mr.  Marburg.  Under  the  bill  as  we  propose  to  amend  it,  if  it  were 
shown  to  the  Commissioner  of  Corporations  that  this  result  which  you 
name  was  the  aim  of  this  association  and  it  was  the  actual  result  of  | 

the  working  of  this  association,  in  your  judgment,  would  not  the  Com- 
missioner of  Corporations  interpret  such  an  agreement  as  an  unrea-  i 
sonable  restraint  of  trade  ?  | 

Mr.  Stebbins.  I  do  not  know  how  he  would  decide;  probably  he 
would  not;  there  would  be  influence  brought  to  bear  upon  him  and  he 
would  likely  give  a  clean  bill  of  health. 

Mr.  Littlefield.  You  do  not  seem  to  have  that  implicit  confi- 
dence in  his  unerring  accuracy .  i 

Mr,  Stebbins.  I  have  aided  inventors  and  been  with  them  to 
Attorneys-General  Olney,  Harmon,  McKenna,  and  Griggs.     No  relief  i 

could  be  secured  from  tnem.  There  was  certainly  some  influence  at 
work.  It  was  very  evident.  One  man  whom  I  was  helping  called 
upon  me  one  day  and  wanted  me  to  go  up  to  the  Attomev-Gfeneral's  , 

office  with  him.  We  tried  to  see  the  Attomev-General  and  were 
referred  to  Solicitor-General  Richards.     We  coula  not  touch  him  with  i 

a  10-foot  pole.  I  said  ''I  will  call  on  him  alone."  On  the  way  to  the 
Attorney-Generars  office  at  another  time  I  met  the  Hon.  Jeremiah 
Wilson,  whom  I  suppose  you  know,  and  I  told  him  where  I  was  going,  i 

and  he  said  ^^I  will  go  along  with  you."     We  went  up  there  and  saw  | 

Richards.  Mr.  Wilson  knew  about  this  stealing  of  inventions  and  did 
a  ^ood  share  of  the  talking,  but  he  could  not  make  any  impression  on  i 

Richards.     The  fact  of  it  is,  I  suppose  the  association  had  some  very  i 

able  counsel,  and  it  is  my  opinion  that  Elihu  Root  has  been  their  con- 
sulting counsel  for  many  years,  and  that  he  still  is,  and  that  he  and 
W.  D.  Bishop  were  the  persons  who  drafted  this  constitution  and 
by-laws.  That  is  my  opmion,  and  I  think  I  could  advance  some 
reasons  for  holding  tfiat  opinion. 

Mr.  Davenport.  On  the  face  of  it  the  real  purpose  seems  to  be  dis- 
guised, I  must  say,  if  the  facts  are  as  you  have  stated,  if  that  does  not 
come  as  close  to  the  principles  in  Montague  against  Lowery  as  any- 
thing could  do. 
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Mr.  Stebbins.  Mr.  Chairniftn,  from  my  study  of  the  decisions 
I  think  that  any  combination  that  is  in  direct  restraint  of  interstate 
trade  or  commerce,  and  for  that  purpose,  is  within  the  purview  of 
the  act.  If  the  restraint  is  only  mcidental  to  the  main  purpose  of 
the  contract  or  aOTeement,  then  it  is  not  within  the  act. 

Mr.  Mabburg.  1  would  like  to  have  you  answer  this  question, 
Mr.  Stebbins.  Can  you  say  whether,  in  your  opinion,  this  agreement 
of  the  Eastern  Railroad  Association  is  in  reasonable  or  unreasonable 
restraint  of  trade? 

Mr.  Stebbins.  The  words  "reasonable"  and  "unreasonable"  are 
adjectives;  they  have  no  signification  whatever  unless  appUed  to 
some  state  of  facts. 

Mr.  Marbubg.  In  view  of  the  state  of  facts  you  have  set  forth, 
is  this  agreement  in  reasonable  or  unreasonable  restraint  of  trade  ? 

Mr.  Stebbins.  I  should  say  that,  inasmuch  as  it  is  directly  in 
restraint  of  interstate  trade  and  for  the  main  purpose  of  restraining 
interstate  trade,  it  is  unreasonable.  Reasonableness  or  unreason- 
ableness is  not  the  test.  Those  words  are  adjectives  which  are 
applied  to  a  state  of  facts.  I  think  that  anyone  in  passing  on  these 
cases  does  not  think  of  reasonable  or  unreasonable.  Attention  is 
directed  to  the  state  of  facts,  what  the  intent  or  purpose  of  the 
contract  or  the  combination  is.  What  are  the  contractors  after? 
What  is  in  their  minds?  Are  they  after  something  that  is  incidentally 
in  restraint  of  interstate  trade,  or  are  thej^  getting  up  a  scheme  for 
the  purpose  and  object  of  restraining  interstate  trade  and  fixing 
the  price  so  they  can  get  more — get  something  for  nothing. 

I  will  go  a  little  further.  I  do  not  agree  with  some  remarks  that 
were  made  about  the  labor  organizations.  If  the  labor  organizations 
make  any  contract  or  combination  in  direct  restraint  of  interstate 
trade,  of  course  such  contract  or  combination  is  a  violation  of  the 
aw;  you  can  not  get  away  from  that.  There  is  something  to  be  said 
as  far  as  the  enforcement  of  the  law  is  concerned,  in  lavor  of  the 
labor  unions.  They  have  been  discriminated  against  without  any 
doubt.  Take  the  American  Railway  Union  case.  When  Attorney- 
General  Olney  came  into  office  there  was  trouble  up  near  Buffalo. 

There  were  some  lumber  handlers,  I  think,  on  stnke.  The  owners 
of  the  lumber  wanted  Attorney-General  Olney  to  bring  suit  under  the 
antitrust  act,  but  he  w^ould  not  do  so.  He  said  the  law  was  not 
intended  to  apply  to* labor  unions.  When  the  strike  of  the  American 
Railway  Union  came  on  at  Chicago  he  thought  otherwise.  He 
appointed  an  attorney  of  one  of  the  twenty-two  railroads  that  were  in 
combination  there — twenty-two  general  managers  were  in  a  combina- 
tion— as  a  special  United  States  attorney  to  file  a  bill  in  equity,  and  one 
of  the  grounds,  the  main  ground  for  asking  relief,  was  that  tne  union 
was  violating  the  antitrust  act.  He  did  not  bring  any  suit  against 
the  general  managers  under  the  law,  and  of  course  that  is  where  he 
discriminated  against  the  labor  unions.  When  the  case  in  re  Debs, 
came  before  the  United  States  Supreme  Court,  Attorney-General 
Olney  made  the  argument,  and  he  very  carefully  avoided  any  refer- 
ence to  the  Sherman  antitrust  act  until  he  reached  the  very  end  of  his 
argument.  Then,  in  a  sneering  tone — I  heard  it  myself — he  said  in 
substance:  **In  regard  to  the  Sherman  antitrust  act,  that  is  a  mere 
experimental  piece  of  legislation,  and  we  will  not  go  into  it.''  He 
was  willing  to  use  the  antitrust  law  against  the  labor  men,  but  he 
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would  not  use  it  against  the  General  Managers'  Association.  Carroll 
D.  Wright,  an  ex-commissioner  of  labor,  specially  pointed  out  that 
the  General  Managers'  Association  had  no  stanoing.  The  fault  is 
not  in  enforcing  the  law  against  labor  unions,  but  in  discriminating 
against  them. 

Mr.  Emery.  Do  you  think  the  Attomej^-General  was  moved  in 
applying  the  Sherman  antitrust  act,  that  is,  through  the  attorney 
who  first  brought  the  action  in  Chicago,  by  any  animosity  against 
organizations  of  labor,  or  do  you  think  he  discriminated  against 
them  in  favor  of  this  railroad  organization? 

Mr.  Stebbins.  I  know  that  he  was  counsel  for  the  Boston  and 
Maine  Railroad  and  the  Boston  and  Lowell.  He  was  consulting 
counsel  for  the  C,  B.  &  Q. 

Mr.  Martin.  That  was  one  of  the  roads  directly  involved  in  the 
trouble. 

Mr.  Emery.  I  want  to  ask,  in  connection  with  the  remarks  about 
Mr.  Olnejr,  if  you  have  noted,  in  recent  years,  perhaps  for  the  last 
eight  or  nine  years,  that  Mr.  Olney  has  been  one  of  the  most  frequent 
contributors  to  magazines  like  the  American  Review  of  Reviews  in 
defense  of  such  combinations  of  labor? 

Mr.  Stebbixs.  That  amounts  to  nothing.  Do  not  judge  a  man 
only  by  what  he  says,  look  and  see  what  he  is  doing,  because  his  acts, 
as  a  wnole,  are  a  revelation  of  his  real  opinions. 

Mr.  Emery.  That  is  a  pretty  strong  extemaUzation  of  his  thought. 
On  the  other  hand,  did  you  notice  the  question  I  asked  Mr.  Maxtin 
as  Ho  whether  or  not  he  knew  that  Judge  Grosscup  had  suggested, 
doubtless  by  the  same  discrimination  that  you  have  su^gested^  called 
the  attention  of  the  Federal  grand  jury  to  the  aUeged  combination 
among  the  railway  managers,  and  that  such  investigation  was  had  at 
that  tune  by  the  Federal  grand  jury  which  was  then  in  session? 
^Mr.  Stebbins.  Who  knows  who  the  district  attorney  was,  or  what 
he  was  doing.  The  Federal  grand  jury  is  controlled,  a  great  many 
times,  by  the  district  attorney. 

^Mr.  Emery.  In  the  absence  of  such  knowledge  on  your  part,  why  do 
you  assume  that  it  was  so  in  that  case  ? 

^  Mr.  Stebbins.  I  looked  up  that  case  at  the  time,  and  I  came  to  the 
conclusion  that  Olney  did  not  act  fairly.  Why  did  he  not  bring  suit 
against  both  the  illegal  combinations  ?  What  I  tell  the  labor  leaders 
is:  ^ ^Do  not  get  the  law  changed.  Do  not  seek  exemption.''  That  is 
not  right.  It  will  never  be  done.  What  you  want  is  to  get  section 
4  amended  so  you  can  get  into  court  on  vour  own  motion.  Then  you 
need  not  go  up  to  the  Attorney-General  s  office.  If  you  have  a  f^ht 
with  any  illegal  combination,  make  them  take  the  same  medicme 
they  give  you.     That  is  fair  all  aroimd,  it  seems  to  me. 

Mr.  LmLEFiELD.  That  is,  it  is  your  idea  that  it  puts  the  control  of 
the  machinery  in  the  hands  of  the  Department  of  Justice,  where  it 
ou^ht  not  to  be,  exclusively? 

Mr.  Stebbins.     Yes,  sir. 

Mr.  Littlefield.  That  is,  you  think  that  every  citizen  ought  to 
have  the  privilege  of  moving  under  any  criminal  law  the  same  as  he 
does  anywhere  else  ? 

Mr.  Stebbins.  Of  course,  if  he  is  aggrieved  he  can  go  to  the  dis- 
trict attorney  and  get  before  the  grand  jury,  but  it  may  not  do  him 
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any  good.  These  parties  who  want  the  law  changed,  and  who  pro- 
pose that  all  these  organizations  go  before  the  Commissioner  of  Cor- 
porations and  file  their  agreements^  will  attain  the  same  end  very 
effectually  by  amending  section  4  of  the  law.  Then,  if  they  think 
any  of  their  neighbors  are  in  an  unlawful  combination  or  conspiracy, 
if  they  have  the  evidence,  they  can  summons  them  ri^ht  into  court; 
they  can  have  their  agreement  tested  there  without  having  it  sub- 
mitted to  the  Commissioner  of  Corporations.  They  get  a  judge  to 
pass  upon  it  then,  and  he  will  determine  whether  it  is  reasonable  or 
unreasonable.  That  is  the  easiest  way — to  amend  the  law  and  to  do 
right  by  all  parties^  by  the  corporations,  railroads,  and  the  labor 
organizations,  and  by  the  people  at  large — that  is,  give  them  all  a 
chance  to  go  into  court,  not  put  the  cost  of  enforcing  this  law  exclu- 
sively upon  the  Government.  Let  the  individual  citizen  in  Maine  or 
in  CaUfomia,  if  he  knows  of  a  combination  violating  this  law,  and  it 
is  affecting  his  interests,  be  granted  power  to  go  into  court  and  have 
it  enjoined. 

Mr.  Emery.  You  know  that  in  the  debates  upon  that  very  subject 
in  the  Senate  a  great  deal  of  care  was  given  to  the  explanation  and 
defense  of  that  particular  provision? 

Mr.  Stebbins.  There  was  reference  made  to  it  in  the  House. 

Mr.  Emery.  By  both  parties  in  the  Senate. 

Mr.  Stebbins.  Yes;  but  the  idea  in  the  Senate  was  that  suits  were 
going  to  be  grave  matters,  and  that  they  should  not  be  intrusted  for 
prosecution  to  an  individual,  not  even  to  a  district  attorney.  Sen- 
ator George  made  the  remark  that  for  an  individual  to  bring  suit 
against  one  of  these  combinations  was  like  a  man,  untrained  in  mili- 
tary affairs  taking  his  shotgun  and  going  out  to  fight  a  drilled  army. 
The  trouble  with  this  section  4  is  obvious  to  everybody.  Suppose 
that  a  man  seeks  an  injunction  against  this  Eastern  Railroad  Asso- 
ciation. The  members  are  in  the  fifteen  Atlantic  Coast  States.  In 
the  State  of  New  York  process  runs  throughout  the  whole  State,  and 
the  same  in  Pennsylvania;  so  you  see  fifteen  suits  and  one  in  the 
District  of  Columbia  would  be  necessar}'.  So  to  get  complete  relief 
he  must  bring  sixteen  suits.  If  the  law  were  changed  so  he  could 
institute  suit  under  section  4,  he  could  bring  all  deSndants  in,  and 
get  general  reUef  in  a  single  suit. 

Mx.  Davenport.  Proceeding  in  the  name  of  the  United  States,  do 
you  think  any  law  would  be  constitutional  which  deprived  the  Presi- 
dent of  the  United  States  of  the  power  to  determine  whether  or  not 
suits  or  criminal  proceedings  should  be  instituted  in  the  name  of  the 
United  States?  Does  not  the  provision  of  the  Constitution  which 
vests  the  executive  power  in  the  JPresident  give  to  him  the  decision  as 
to  whether  or  not  proceedings  in  the  name  of  the  United  States  shall 
be  instituted  for  the  purpose  of  executing  the  law  ? 

Mr.  Stebbins.  In  regard  to  the  enforcement  of  the  criminal  law. 
that  is  one  thing;  this  is  a  penal  statute.  Under  section  4,  Federal 
courts  can  issue  injunctions  to  restrain  crimes. 

Mr.  Davenport.  I  am  referring  to  proceedings  brought  in  the  name 
of  the  United  States.  I  can  see  that  the  difficulties  tnat  exist  on  the 
part  of  the  private  individual  going  into  a  court  of  equity  to  protect 
himself,  as  I  have  tried  to  point  out  this  morning,  make  it  practically 
valueless  because  of  the  restrictions  on  the  courts  into  which  he  must 
go.     Now,  you  were  going  to  say  something  about  section  7. 
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Mr.  Stebbins.  I  was  going  to  remark  that  in  this  class  of  cases, 
where  a  combination  of  railroads  takes  a  man's  inventions  and  boy- 
cotts him  and  uses  the  inventions  he  can  not  get  any  relief  under 
section  7.  The  same  trouble  arises  in  regard  to  proving  damages  that 
arises  under  the  sections  of  the  patent  acts,  either  the  equity  section 
or  the  law  section.  So,  you  see,  suit  under  section  7  does  not  help  him 
out  at  all,  no  matter  how  great  his  loss  may  have  been,  from  the 
restraint  of  his  interstate  trade;  he  cannot  collect  anything  under  that 
section. 

Mr.  Davenport.  If  he  could  prove  some  damages,  it  would  be  a 
good  thing  to  leave  the  treble  damages  in. 

Mr.  Stebbins.  Certainly.  I  do  not  know  whether  you  have  looked 
up  the  matter,  but  you  remember  that  in  the  statute,  21  James  I, 
there  was  a  provision  for  treble  damages,  and  in  the  Zeno  statute,  480 
A.  D.,  there  was  a  provision,  I  think,  for  real  or  actual  damages. 

Mr.  Davenport.  Of  course  in  respect  to  treble  damages,  in  a  case 
in  115  U.  S.^  the  C.  B.  &  Q.  v,  Hume,  the  Supreme  Court  sustains  that 
kind  of  legislation  and  heartily  approves  of  it  for  the  reason  that 
the  individual  attacking  the  roaa  is  at  such  a  tremendous  disad- 
vantage. 

Mr.  Stebbins.  I  should  be  pleased  to  read  the  statute  of  Zeno, 
because  it  apphes  as  well  to  combinations  of  merchants  as  to  combi- 
nations of  laborers. 

We  command  that  no  one — either  of  his  own  authority,  or  under  sacred  rescript  or 
pragmatic  sanction  already  obtained  or  hereafter  to  be  obtained,  or  sacred  allowance 
Dy  our  favor — dare  to  exercise  a  monopoly,  whether  of  any  sort  of  clothing,  fish,  shell- 
fish, sea-urchins,  or  any  article  else  pertainine  to  food  or  any  sort  of  necessary,  or  of  any 
material  of  any  kind ;  and  that  no  one  by  illicit  agreement  conspire,  or  contract,  not 
.  to  sell  any  article  of  trade  for  less  price  than  that  which  ^ose  thus  acpreeing  shall  have 
mutually  established.  Also,  builders,  contractors  for  building,  and  persons  holding 
themselves  out  as  mechanics  of  any  other  sort,  as  likewise  batmng-house  keepers,  are 
wholly  forbidden  to  agree  with  eact  other  not  to  carry  on  work  previously  committed 
to  another,  or  not  to  undertake  any  charge  previously  enjoined  upon  another:  All  per- 
sons being  hereby  authorized  to  complete  without  fear  any  work  begun  and  left  undone 
by  another;  and  as  well  also  to  bring  to  justice  all  outrages  as  aforesaid — without  fear 
and  without  iudicial  expense. 

If  anyone  aare  to  exercise  a  monopoly  he  shall  forfeit  the  whole  of  his  property,  and 
be  condemned  to  perpetual  exile. 

Moreover,  if  hereafter  chiefs  (primates)  of  other  callings,  whether  in  fixing  prices 
for  things  or  in  regard  to  anv  unlawful  orders  by  them  issued,  dare  to  bind  by  con- 
tract such  as  give  an  assent  thereto — we  decree  tnat  they  shall  be  punished  by  a  fiine 
of  40  pounds  of  gold:  Your  own  office  also  to  be  condenined  in  50  pounds  of  gold  in 
case  tnat  upon  the  creation  of  any  such  prohibited  monopolies  or  corporate  agreements, 
the  above  most  wholesome  penalties  imposed  by  us  shall  in  any  instance,  whether  from 
venality  or  subterfuge  or  in  any  other  way,  fail  of  being  fully  exacted 

In  view  of  what  the  President  has  said  aboUt  the  law  being  a  crude 
and  imperfect  piece  of  legislation  I  wish  to  make  this  remark:  The 
Lex  Julia  de  Annonu  was  copied  into  the  Basilicon,  Greek  in  one  col- 
umn and  Latin  in  the  other.  This  statute  of  Zeno  was  promulgated 
during  the  reign  of  Charles  the  Fifth,  who  then  ruled  most  all  of 
Europe.  There  was  complaint  about  monopolies,  and  Charles  con- 
sulted his  great  lawyer,  Damhoderius,  who  went  back  and  took  the 
old  Roman  law^,  witli  some  little  changes,  and  the  Emperor  promul- 
gated it  throughout  Europe.  Then  when  Coke  was  fighting  monopoly 
as  an  institution — that  is  different  from  the  monopoly  m  fact— he 
went  back  and  studied  the  old  Roman  law,  and  in  most  of  his  remarks 
he  has  irf  mind  monopoly  as  an  institution  and  not  as  a  fact.  When 
parliament  came  to  pass  the  statute  of  21  James  the  First,  it  was  not 
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oonfined  and  restricted  to  those  monopolies  which  had  been  instituted 
by  law,  but  it  applied  to  all.of  them;  that  is,  to  all  monopolies  in  fact. 

I  happened  to  know  that  Senator  Hoar  went  back  and  studied  all 
these  old  laws.  You  will  find  in  the  Sherman  antitrust  law  the  triple 
damages;  you  will  find  it  also  in  the  statute  21  James  the  First. 
There  was  a  provision,  as  I  imderstand  it,  in  this  statute  of  Zeno  for 
actual  damages.  The  Lex  Julia  imposed  very  severe  penalties,  and  it 
is  a  peculiar  fact  that  in  suits  for  cornering  grain  a  slave's  testimony 
was  admissible,  and  it  was  the  only  class  of  cases  in  which  a  slave 
could  testify,  snowing  that  monopolies  were  considered  to  be  a  great 
public  menace. 

Senator  Hoar  went  back  and  studied  the  old  laws  and  was  familiar 
with  them,  and  the  triple  damages  in  section  7  of  the  antitrust  act  was 
doubtless  suggested  by  what  he  found  in  the  statute  of  21  James  I. 
When  a  President  of  the  United  States,  or  any  other  person,  states 
what  has  been  stated  in  regard  to  this  antitrust  act,  in  view  of  the 
debates  in  the  Senate  and  the  pedigree  of  the  law,  and  without  any  dis- 
respect whatever,  I  feel  like  sajring,  in  the  words  of  Job,  that  ^*His 
beliv  is  full  of  the  east  wind." 

Mr.  Martin.  There  is  one  sentence  of  this  letter  of  Senator  Ed- 
munds that  I  wish  to  quote  in  the  body  of  my  remarks  in  support  of 
the  suggestion  I  made  during  my  original  argument. 

Mr.  LrrxLEFiELD.  Put  the  whole  letter  in. 

Mr.  Martin.  It  supports  the  contention  I  made  that  the  great 
difficulty  of  the  people  is  the  lack  of  the  enforcement  of  the  law  and 
not  any  fault  in  tne  law  itself.     He  says  : 

Aiken,  S.  C,  January  f ,  190S, 

Dear  Sir:  Yours  of  the  27th  ultimo  has  reached  me  here.  The  statement  of  Senator 
Vest  contained  in  the  slip  you  inclose  is  correct.  I  have  not  the  Congressional  Record 
or  the  Senate  files  to  refer  to.  but  I  am  sure  on  looking  them  up  you  will  find  that  the 
bill  reported  by  Mr.  Sherman  from  the  Finance  Committee  was  not  the  one  passed 
by  Congress,  but  that  the  one  passed  by  Congress  was  reported  by  the  Judiciary  Com- 
mittee to  which  the  Sherman  bill,  after  it  was  reported  from  the  Finance  Committee 
and  discussed  and  probably  more  or  less  amenaed,  was  referred  for  consideration; 
and  that  the  bill  reported  by  the  Judiciary  Committee  and  passed  was,  in  every 
essential  respect,  entirely  different  from  the  Sherman  bill  and  was  purely  a  substitute 
for  it.  The  Judiciary  Committee  was,  I  think,  unanimously  of  the  opinion  that  the 
bill  it  reported  was,  in  respect  of  its  general  scope,  an  exercise  of  the  whole  constitu- 
tional power  of  Congress,  which  coula  only  legislate  for  the  freedom  and  reflation  of 
commerce  with  foreign  nations  and  among  the  several  States;  and  I  am  of  the  same 
opinion  still.  The  only  difficultv  with  the  bill  we  reported,  and  which  became  law, 
was  the  want  of  administration;  tliat  is  to  say,  that  the  law  was  and  is  entirely  capable 
of  putting  an  end  to  such  so-called  trusts  and  such  combinations  as  interfere  with  or 
restrain  commerce  among  the  States,  etc.,  if  the  officers  of  the  Government  having 
charge  of  the  enforcement  of  law  understand  their  duty  and  are  willing  to  do  it,  being,, 
of  course,  supplied  with  sufficient  means  to  put  it  into  force.  If  the  famous  Knight 
case  had  been  instituted  and  carried  forwara  with  suitable  allegations  of  the  precise 
nature  and  history  of  the  Knight  affair,  and  had  been  supported,  as  it  could  have  been, 
by  adequate  proof  of  the  facts  it  set  forth,  I  believe  the  Supreme  Court  of  the  United 
States  would  not  have  had  the  least  difficulty  in  preventing  the  carrying  on  of  the  com- 
bination under  consideration,  and  putting  an  end  to  it,  as  it  can  still  do  with  similar 
ones.  The  bill  of  complaint  in  that  case  was  unhappily  not  drawn  in  such  a  way  as  to 
present  the  question  which  now  so  much  commands  just  public  concern.  What  is 
needed  is  not  so  much  more  legislation  as  competent  and  earnest  administration  of 
the  laws  that  exist.  I  have  no  doubt  that  the  present  Attorney -General  and  his  very 
able  assistant  will  find  easy  means,  if  supplied  with  the  necessary  funds,  to  arrest  the 
progress  and  undo  the  mischievous  work  of  such  great  and  injunous  combinations  a0 
nave  so  largely  come  into  recent  existence. 
Very  truly,  yours, 

George  F.  Edmunds. 

John  A.  Sleicher,  Esq., 

110  Fifth  Avenue,  New  York,  N.  Y. 
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In  conclusion;  Mr.  Chairman;  thanking  the  committee  for  the  cour- 
tesy extended  to  me  and  to  our  organization;  we  feel  that  this  is  a  very 
grave  and  serious  matter.  This  law  is,  in  our  judgment,  from  the 
terms  in  which  it  is  set  forth  and  from  the  experience  that  the  people 
have  had  with  it,  a  very  valuable  and  important  part  of  their  govern- 
ment and  should  not  be  lightly  changed.  It  is  brief,  simple,  and 
comparatively  easy  to  understand,  aiid  our  organization;  composed  of 
business  meU;  and  employers;  manufacturers^  merchants;  farmers, 
and  labor  men.  organized  and  imorganized;  beheve  that  the  wise  ana 
proper  course  lor  tne  laborers  and  the  legitimate  business  men  and  the 
larmers  is  to  unite  their  forces  for  a  free  field  and  a  fair  chancC;  free 
of  the  exactions  and  restrictions  of  monopoly,  and  that  their  forces 
should  be  united  for  the  enforcement  of  this  law  fairly  upon  all;  and 
for  the  destruction  of  these  trusts  and  monopoUes;  that  will  ben- 
efit the  business  men;  the  laboring  meU;  and  the  farmers,  and  what- 
ever extension  or  amendment  is  made  to  this  laW;  instead  ox  weakening 
it,  should  be  to  broaden  and  strengthen  it;  if  possible.  The  people  are 
not  afraid  of  bureaucracies  built  up  in  the  shape  of  commissions  to 
enforce  the  protection  of  their  rights  one-hundredth  part  as  much  as 
they  fear  the  autocratic  power  of  a  few  private  men  controlling  the 
hignways  and  the  banks  and  the  industries  of  the  country  in  the 
clutch  of  monopoly.  That  is  what  they  fear;  and  the  Sherman  anti- 
trust laW;  I  behevC;  as  Senator  Edmunas  stated,  will  protect  them  if 
it  is  honestly  carried  out  by  honest  officials. 

(Thereupon;  at  5  o'clock  p.  m.;  the  subcommittee  adjourned  until 
Saturday,  April  25, 1908,  at  10.30  o'clock  a.  m.) 


Subcommittee  of  the  Committee  on  Judiciary, 

Saturday^  April  25^  1908. 

The  subcommittee  this  day  met,  Hon.  Charles  E.  Littlefield  in  the 
chair. 

ARGUMENT  OF  ME.  JOSEPH  KIMMO,  JR.,  1831  F  STREET  N.  W.' 

WASHINOTON,  D.  G. 

Mr.  Nimmo.  Mr.  Chairman,  the  antitrust  act  of  July  2,  1890,  is  one 
of  the  most  unfortunate  legislative  misadventures  over  placed  upon 
the  statute  books  of  the  Umted  States. 

First.  It  was  assumed  at  the  time  when  it  aprpeared  as  a  bill  in 
Congress  that  it  applied  only  to  commercial  and  industrial  combina- 
*  tions,  and  mainly  to  department  stores  and  combined  industries.  It 
never  had  that  effect.  No  department  store  was  ever  indicted,  and 
it  is  safe  to  say  none  ever  will  be.  It  has  also  failed  in  its  application 
to  combined  industries. 

Second.  The  words  "railroad"  and  "railroad  rates"  do  not  occur 
in  the  statute;  hence  it  was  assumed  that  it  had  no  reference  to  rail- 
roads or  to  railroad  transportation.  But  the  Supreme  Court  of  the 
United  States  subsequently  declared  that  it  does  apply  to  railroads 
almost  exclusively. 

Third.  It  was  assumed  that  the  act  applied  only  to  unreasonable 
or  unlawful  rates,  as  the  act  is  entitled  "An  act  to  protect  trade  and 
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commerce  against  unlawful  restraints  and  monopolies."  But  the 
Supreme  Court  of  the  United  States  ruled  that  the  act  repealed  the 
common  law  of  reasonableness  and  by  the  use  of  the  word  "every" 
included  contracts  and  combinations  of  all  sorts,  whether  reasonable 
or  unreasonable. 

It  was  the  main  intent  of  the  law  to  conserve  competition  and  to 
prevent  combinations.  *It  had  just  the  opposite  effect  as  it  applied 
to  railroads.     It  forced  them  to  consoUdate. 

Fifth,  The  act  is  commonly  known  as  the  "Sherman  antitrust  act/* 
but  Senator  Hoar,  chairman  of  the  Senate  Conmiittee  on  the  Judiciary, 
declared  in  a  speech  in  th^  Senate  on  January  6,  1903,  that  Senator 
Sherman  "had  nothing  to  do  with  it  whatever." 

Did  ever  any  such  series  of  misadventures  attend  any  other  act  of 
Cono'ess?  I  had  a  full  and  free  conference  on  the  subject  with  Sena- 
tor Hoar,  and  he  handed  to  me  this  copy  of  his  speech  in  galley  slips, 
v^ch  I  hold  in  mj  hand.  I  prize  it  mghly  in  remembrance  of  me 
great  Senator.  It  is  entitled  Speech  or  Senator  Hoar,  delivered  in 
the  Senate,  Tuesday,  January  6,  1903." 

In  this  speech  occur  the  following  expressions: 

We  undertook  by  law  to  clothe  the  courts  with  the  power  and  impose  on  them  and 
the  Department  of  Justice  the  duty  of  preventing  all  combinations  in  restraint  of 
trade.  It  was  believed  that  the  plirase  ''in  restramt  of  trade*'  had  a  technical  and 
well-imderstood  meaning  in  the  law.  It  was  not  thought  that  it  included  every 
restraint  of  trade,  whether  healthy  or  injurious. 

We  were  disappointed  in  one  particular.  The  court,  by  1  majority,  and  against  the 
very  earnest  ana  emphatic  dissent  of  some  of  its  great  lawyers,  declined  to  give  a 
technical  meaning  to  the  phrase  ''in  restraint  of  trade,"  and  held,  in  one  important 
case,  that  if  trade  were  restrained  by  an  agreement  it  was  no  matter  whether  it  were 
injuriously  restrained  or  no.  ^  W 

The  judicial  history  of  the  act  is  clearly  stated  in  Senate  Document 
No.  73,  Fifty-ninth  Congress,  second  session,  the  same  being  a  "  Rejply 
of  Attorney-General  Knox,  aated  January  3,  1903,  to  a  commumca- 
tion  dated  December  20,  1902,  from  the  Hon.  Greorge  F.  Hoar,  chair- 
man of  the  Committee  on  the  Judiciary  of  the  United  States  Senate." 

From  this  official  record  it  appears  that  the  first  case  tried  imder 
the  ''antitrust  act  of  July  2,  1890,''  was  the  case  of  United  States  v. 
E.  C.  Knight  Company — a  sugar-trust  case,  involving  a  combination 
of  sugar  refineries  assumed  to  be  a  combination  in  restraint  of  trade 
or  commerce  in  refined  sugar.  But  the  Supreme  Court  of  the  United 
States  held  that  it  was  not  within  the  prohibition  of  the  antitrust  act, 
which  related  to  commerce  amons^  the  States,  and  that  it  was  for  the 
States  to  regulate  production,  'f  his  decision  was  rendered  March  26, 
1896. 

This  seemed  to  knock  the  whole  antitrust  act  in  the  head,  for  it  was 
still  assumed  that  the  act  related  only  to  commercial  and  industrial 
contracts  or  combinations. 

But  in  the  course  of  three  years  some  fertile  brain  conceived  the 
idea  that  perhaps  the  act  applied  to  railroad  combinations,  notwith- 
standing tne  fact  that  the  words  "railroad"  or  "railroad  rates"  are 
not  in  the  act.  Accordingly,  a  case  was  instituted  against  the  Trans- 
Missouri  Freight  Association.  It  was  appealed  from  the  district 
court  of  Kansas  to  the  circuit  court  of  appeals  of  the  eighth  district, 
both  of  which  decided  that  the  act  does  not  apply  to  railroads;  but  the 
Supreme  Court  of  the  United  States,  on  March  22,  1897,  decided  that 
the  law  does  apply  to  railroads  and  that  it  prohibits  all  contracts  in 
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restraint  of  trade  or  commerce  among  the  States  and  with  foreign 
nations^  whether  the  restraint  be  reasonable  or  unreasonable — m 
other  words,  that  it  repeals  the  time-honored  nile  of  the  common  law, 
which  I  have  already  characterized  as  misadventure  No.  3.  The 
opinion  in  this  case  was  opposed  by  four  great  justices — White,  Field, 
Grray,  and  Shiras — upon  tne  ground  that  the  only  restraints  condemned 
by  the  statute  were  unreasonable  restraints' which,  as  remarked  by 
Senator  Hoar,  are  unlawful  at  common  law.  The  crudity  and  the 
utter  impracticability  of  the  antitrust  act  of  July  2,  1890,  is  now 

Generally  conceded.    In  his  recent  special  message  to  Congress,  dated 
[arch  25,  1908,  President  Roosevelt  said: 

This  antitrust  act  was  a  most  unwisely  drawn  statute.  *  *  *  It  is  mischievous 
and  unwholesome  to  keep  upon  the  statute  book,  unmodified,  a  law  like  the  anti- 
trust law,  which,  while  in  practice  only  partiallv  effective  ag^ainst  vicious  combina- 
tions, has  nevertheless  in  theory  been  construea  so  as  sweepingly  to  prohibit  every 
combination  for  the  transaction  of  modem  business.  *  *  *  The  Congress  can  not 
afford  to  leave  it  on  the  statute  book  in  its  present  shape. 

So  far  we  are  all  agreed.  But  just  here  we  come  to  the  parting  of 
the  ways.  This  bill  H.  R.  19745,  which  you  are  now  considering,  is 
based  upon  the  idea  that  the  antitrust  act  of  July  2,  1890,  with  all 
its  crudities  and  misadventures  shall  stand;  that  upon  it  shall  be  con- 
structed a  system  of  administrative  supervision  and  control  of  com- 
merce, industry,  agriculture,  and  labor,  and  of  railroad  property  which 
is  foreign  to  our  American  ideas  of  government  and  expressive  only  of 
bureaucratic  rule,  a  most  hated  form  of  tyranny,  which  the  English- 
speaking  people  of  the  globe  long  since  aboUslied  when  they  estab- 
hshed  me  principles  of  liberty  regulated  by  law.  This  I  have  en- 
deavored to  explain  in  a  recent  pamphlet  entitled  **  Judicial  and 
Administrative  Supervision  and  Control  of  Railway  Affairs — an  His- 
torical Argument.       I  will  hand  vou  a  copy  of  that  document. 

This  bill  H.  R.  19745  now  before  you  proposes  an  illogical  and, 
to  my  mind,  absurd  scheme  of  regulation,  and  ingrafted  upon  a  leg- 
islative misadventure,  which,  if  adopted,  would  continue  under  fla- 
grant conditions  the  legislative  and  judicial  troubles  through  which 
this  country  has  passed  during  the  last  eighteen  years,  or  since  the 
enactment  of  the  unfortunate  antitrust  act  of  July  2,  1890.  It  pro- 
poses to  leave  on  the  statute  books  the  first  six  sections  of  that  act 
which  repealed  a  wholesome  provision  of  the  common  law  dictated 
by  the  common  sense  of  mankind.  This  Senator  Hoar  deprecated; 
and  in  regard  to  it  Senator  Knox,  while  filling  the  office  of  Attorney- 
General  of  the  United  States,  said : 

It  is  difficult  to  improve  upon  the  great  unwritten  code  known  as  the  common  law. 
Under  its  salutary  guaranties  and  restraints  the  English-speaking  people  have  attained 
their  wealth  and  power.  It  condemns  monopoly  and  contracts  in  restraint  of  trade 
as  well. 

But  this  bill  H.  R.  19745  goes  further  in  the  false  move  toward  the 
abrogation  of  the  protection  afforded  to  human  society  in  the  common 
law.  It  proposes,  contrary  to  the  principles  of  the  Constitution  of  the 
United  States,  to  confer  upon  an  officer  of  the  administrative  govern- 
ment, the  Commissioner  of  Corporations,  and  upon  a  bureau  of  the 
administrative  government,  the  Interstate  Commerce  Commission, 
judicial  powers,  thus  fuffillin^  the  words  of  Mr.  Justice  Brewer,  who 
said  a  few  months  ago,  ^^Legislation  may  be  turning  everything  over 
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to  commissions,  but  the  courts  have  not  yet  been  heard  from.'*  He 
added;  in  the  same  connection,  '*When  the  matter  of  legislation  by 
commission  gets  to  the  courts  they  will  be  found  upholding  the  Con- 
stitution with  the  same  fidelity  in  which  it  has  been  held  since  the  days 
of  John  Marshall/' 

^o  particularize;  this  bill  proposes  to  confer  upon  the  Commissioner 
of  Corporations  the  function  of  issuing  registers  which  are  essentially 
licenses  to  commercial  and  industrial  corporations  and  associations, 
to  farmers'  associations;  and  to  labor  organizations  for  the  purpose 
of  enabling  them  to  enter  into  combinations.  The  idea  of  issuing 
licenses  to  conduct  any  sort  of  legitimate  business  in  a  land  devoted  to 
liberty  by  the  Constitution  of  1787  appears  to  me  to  be  a  shocking 
travesty  upon  American  institutions.  It  is  unmistakable  bureau- 
cracy. 

Furthermore,  this  mischievous  bill  in  explicit  terms  confers  upon 
the  Commissioner  of  Corporations,  subject  'to  the  concurrence  of  the 
Secretary  of  Commerce  and  Labor  and  to  regulations  prescribed  bv 
the  President  of  the  United  States,  purely  judicial  functions,  whicK 
the  Constitution  of  the  United  States  confers  upon  the  '*  judicial  ( 
power  of  the  United  States."  In  a  word,  it  proposes  to  institute  a 
system  of  administrative  supervision  and  control  over  the  commercial, 
industrial,  and  labor  interests  of  this  country  contrary  to  the  princi- 
ples of  liberty  which  have,  from  the  beginning,  characterized  our 
governmental  institutions.  It  proposes,  in  short,  to  institute  a  system 
of  administrative  oversight  in  the  nature  of  bureaucracy,  a  form  of 
government  expelled  by  the  Enghsh-speaking  people  of  the  globe 
centuries  ago,  and  which  can  never  be  revived  in  this  country  conse- 
crated by  the  fathers  to  the  supreme  object  of  securing  **the  blessmg 
of  liberty  to  ourselves  and  our  fjosterity." 

I  am  informed  that  the  American  Federation  of  Labor  has  already 
sigjnified  its  objections  to  this  bill  for  reasons  deemed  sufficient  bv  its 
cmef  administrative  officer.  The  wage-workers  of  this  country  have 
a  warm  place  in  the  hearts  of  the  American  people.  By  orderly  con- 
duct and  judicious  organization  they  have  greatlv  aclvancea  their 
interests.  The  act  of  June  29,  1886,  recognized  trades  unions,  and  by 
the  act  of  June  1,  1898,  strikes  were  reco^ized  as  legal  and  provision 
was  made  for  the  mediation  and  arbitration  of  disputes.  I  fully  sub- 
scribe to  the  principle  of  collective  bargaining,  which  is  the  basis  of 
trade  unionism.  The  American  Federation  is  presided  over  by  Mr. 
Samuel  Gompers,  a  man  of  great  administrative  abihty  and  undoubted 
integrity. 

I  understand  also  that  a  commercial  organization  of  New  York 
City  has  protested  against  the  provisions  of  the  bill.  I  am  confident 
it  wiU  be  repudiated  by  the  farmers  and  by  the  great  commercial  and 
manufacturing  organizations  of  New  York  City  and  of  the  entire 
country,  when  they  come  to  understand  its  true  import.  From  the 
beginning  liberty  nas  been  secured  and  property  and  the  uses  of 
property  have  been  amply  protected  under  due  process  of  law  and 
the  equal  protection  or  the  laws  as  administered  by  the  judicial 
power  of  the  United  States.  There  has  not  been  any  demand  for 
the  interposition  of  any  bureaucratic  exercise  of  power,  such  as  that 

Srovided  for  in  this  bill.     I  believe,  sir,  that  it  will  be  utterly  repu- 
iated  by  the  American  people  when  they  get  time  from  the  excite- 
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ment  of  a  national  political  campaign  to  fairly  appreciate  the  real 
import  of  it.    JI.  R.  19745  is  simply  legislative  hoage-podge. 

I  see  it  stated  that  a  distinguished  member  of  the  Civic  Federation 
has  proposed  that  the  Interstate  Commerce  Commission  shall  be 
endowea  with  Judicial  powers  and  practically  supersede  the  Supreme 
Court  of  the  United  States  in  matters  relating  to  commerce.  Sir, 
these  gentlemen  seem  to  ignore  the  fact  that  this  is  a  triune  Govern- 
ment; that  it  consists  of  a  legislative  power^  an  executive  power,  and 
a  judicial  power,  equal  in  power  and  in  glory.     Sir,  the  judicial 

I)ower  of  the  United  States  will  be  a  regnant  power  in  this  coimtiy 
ong  after  the  Interstate  Commerce  Commission  and  the  Bureau  of 
Corporations  and  all  the  advocates  of  bureaucracy  have  been  con- 
signed to  oblivion. 

For  the  reasons  thus  stated,  I  beUeve  that  the  reputed  purj>ose  of 
H.  R.  19745,  that  of  a  bid  for  the  votes  of  laboring  men,  of  farmers, 
and  of  business  men  generally^,  will  utterly  fail  of  its  object.  The 
wage-workers  will  repel  it,  and  the  farmers  and  business  men  of  the 
country  will  scornfully  reject  it  as  a  blight  upon  their  liberties. 

Mr.  Chairman,  I  believe  that  the  act  of  July  2,  1890,  commonly 
known  as  the  antitrust  act,  should  be  amended,  and  I  propose  to  you 
such  amendment,  which  consists  in  the  insertion  of  the  words  *^ unjust 
or  unreasonable ''  after  the  word  * ^  every  *'  in  sections  1,  2,  and  3  of  the 
act.  This  will  give  to  the  act  the  meaning  which  Senator  Hoar 
assumed  it  would  have  in  the  absence  of  those  words,  but  which  the 
Supreme  Court  of  the  United  States  decided  that  it  needed  in  order  to 
accomplish  the  intent  of  Congress. 

Section  11  of  the  proposed  bill  (H.  R.  19745)  contains  a  provision 
conferring  upon  the  Interstate  Commerce  Commission  such  auto- 
cratic powers  and  delegated  judicial  functions  for  the  regulation  of  the 
railroads  which  I  have  already  mentioned  as  exhibiting  a  purpose  to  ^ 
establish  bureaucratic  government  in  the  United  States.  Upon  this  * 
subject  I  have  already  expressed  my  views  quite  fully  in  a  pamphlet 
entitled  *' Judicial  and  Administrative  Supervision  and  Control  of 
Railway  Affairs."  I  have  the  honor  to  submit  a  copy  of  that  report 
as  a  part  of  this  hearing. 

In  this  connection,  I  desire  to  submit  to  you  briefly  my  views  upon 
the  question  of  railroad  regulation.  I  have  been  an  earnest  advocate 
of  full  and  adequate  railroad  regulation  from  the  very  beginning,  or 
since  the  year  1866.  For  twenty-one  years  after  the  passage  or  the 
act  of  June  15,  1866,  styled  "  the  charter  of  the  American  railroad  sys- 
tem," the  railroad  coinpanies  of  this  country  were  earnestly  engaged 
in  solving  the  railroad  problem.  I  was,  as  an  officer  of  the  National 
Government,  one  of  the  earliest  advocates  of  regulation  by  law,  and 
have  ever  since  been  an  earnest  adherent  of  the  principle  of  regulation 
announced  in  the  act  to  regulate  commerce,  approved  February  4. 
1887,  of  which  the  Hon.  Shelby  M.  Cullom,  Senator  of  the  Umtea 
States  from  the  State  of  Illinois,  was  the  author.  The  absolute  suc- 
cess of  that  system  of  regulation,  including  amendments  priorjto 
March,  1906,  has  been  proven  by  the  results  of  experience. 

On  January  16, 1905,  Senator'Elkins,  chairman  of  the  Senate  Com- 
mittee on  Interstate  Commerce,  introduced  in  the  United  States 
Senate  a  resolution  of  inquiry,  addressed  to  the  Interstate  Commerce 
Commission,  for  information  in  regard  to  what  had  been  accom- 
plished during  the  then  preceding  eighteen  years  of  the  work  of  the 
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Commission.     The  answer  of  the  Commission,  dated  May  1,  1905^ 
embraced  the  following  data: 

Number 

In  18 

yean. 

Total  niunber  of  complaints  heard  by  the  CommisBion 9, 099 

Total  number  of  complaints  disposed  of  through  the  mediatorial  offices  of  the 

Commission 9, 064 

Number  of  informal  complaints 8, 319 

Number  of  formal  complaints 770 

Number  of  cases  appealed  to  the  courts 46 

Number  of  cases  sustained  by  the  courts 8 

Number  of  cases  of  unjust  discrimination  sustained  by  the  courts 8 

Number  of  cases  of  exorbitant  rates.sustained  by  the]courts None . 

From  private  sources  of  information  it  appears  that  the  total  num- 
ber of  freight  transactions  on  the  railroads  of  the  United  States  during 
the  eighteen  years  covered  by  the  above  data  amoimted  to  approxi- 
mately 3,000,000,000. 

The  figures  furnished  by  the  Interstate  Commerce  Commission 
show  that  of  the  total  number  of  complaints  which  reached  the  Com- 
mission, amounting  to  9,099,  the  total  number  disposed  of  through 
the  mediatorial  offices  of  the  Commission  amounted  to  9,054,  or  inore 
than  99  per  cent  of  the  total  of  cases.  Of  the  45  cases  appealed  to  the 
courts  by  the  Commission  only  8,  or  less  than  one-fifth,  were  sus- 
tained by  the  courts,  and  in  37  cases  the  Commission  was  defeated. 
Of  the  total  number  of  complaints  made  to  the  Commission,  8,319,  or 
91  per  cent,  were  of  so  simple  or  unimportant  a  nature  that  they  were 
disposed  of  informally  by  a  mere  exposure  of  the  facts  in  the  several 
cases.  This  work  was  performed  mainly  by  subordinates  in  the  em- 
plov  of  the  Commission. 

iProm  the  above  data  it  appears  that  the  complaints  entertained  by 
the  Commission  amounted  to  about  1  case  in  330,000  freight  trans- 
actions. It  also  appears  from  the  same  report  of  the  Commission 
that  while  the  few  cases  sustained  by  the  courts  involved  unjust  dis- 
criminations, not  a  single  case  involved  an  exorbitant  rate.  The 
Chairman  of  the  Interstate  Commerce  Commission  has  declared  that 
exorbitant  rates  in  this  country  is  practically  an  obsolete  question. 

This  marvelous  record  of  comphance  with  the  requirements  of  law 
constitutes  an  anomaly  in  the  history  of  statutory  provisions  regula- 
tive of  human  conduct.  Besides,  it  utterly  refutes  the  idea  that  the 
common  law,  existing  statutory  laws,  and  the  ordinary  judicial 
tribunals  are  inadequate  to  the  complete  and  effective  administra- 
tion of  justice  in  the  regulation  of  the  railroads  of  the  United  States. 

One  of  the  most  beneficent  features  of  the  original  act  to  regulate 
commerce  consists  in  the  fact  that  it  has  removed  from  the  courts  a 
great  number  of  controversies  which  come  under  the  designation  de 
minimis  non  curat  lex.  This  is  clearly  indicated  in  the  above  table, 
which  shows  that  of  the  9,099  complaints  heard  by  the  Commission 
9,054  were  disposed  of  by  the  Commission  and  that  only  45  cases  were 
appealed  to  tne  courts,  of  which  only  8  cases  were  sustained  by  the 
courts,  all  of  which  cases  involved  imjust  discrimination,  and  not  one 
involved  an  exorbitant  rate.  I  believe  that  the  Supreme  Court  of  the 
United  States  fully  appreciates  this  valuable  assistance  rendered  by 
the  Commission,  and  at  the  same  time  that  it  fully  intends  to  hold 
the  Interstate  Commerce  Commission  firmly  in  its  place.  It  is  an 
elementary  fact  that  no  administrative  body  is  competent  to  perform 
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judicial  functions  which  at  the  same  time  is  charged  with  the  duties  of 
detective,  witness,  defendant,  party  complainant,  and  judge  in  the 
same  proceeding. 

Besides  this  record  of  the  successful  regulation  of  the  railroads, 
there  has  been  a  constant  and  remarkable  reduction  in  rates.  This  is 
shown  for  all  the  railroads  of  the  United  States  as  follows: 

Average  receipts  per  ton  per  mile.  Cento. 

1882 1.24 

1892 94 

1902 76 

1903 78 

1904 79 

1905 78 

1906 77 

From  this  date  it  is  seen  that  the  average  charge  for  the  year  1906 
was  only  62  per  cent  of  the  average  charge  during  the  year  1882. 
There  has  been  a  constant  fall  in  rates  on  the  railroads  of  the  United 
States  during  the  last  twenty-six  years.  This  is  not  clearly,  shown 
in  the  foregoing  data,  for  the  reason  that  during  the  last  six  years 
the  wages  of  labor  and  the  prices  of  material  used  in  the  maintenance 
of  railroads  has  constantly  increased,  while  the  charges  for  trans- 
portation services  have  been  constantly  reduced. 

Mr.  Chairman,  in  my  belief  the  most  dangerous  political  heresy  of 
the  present  day  consists  in  the  attempt  to  substitute  autocratic  ad- 
mimstrative  supervision  and  control  or  both  corporate  and  individual 
property  and  uses  of  property  for  that  judicial  determination  of  the 
rights  of  property  which  has  escorted  our  civilization  for  centuries. 
I  observe  also  an  unmistakable  tendency  to  establish  bureaucratic 
methods  of  government  in  this  land  of  Uberty,  and  I  see  in  this  biU, 
which  you  have  before  you,  House  bill  19745,  a  most  glaring  attempt 
in  that  direction.  Therefore,  I  earnestly  hope  that  this  committee 
will  consign  it  to  the  sleep  which  knows  no  waking. 

The  results  of  hostile  legislation,  both  State  and  national,  upon 
tfclie  commercial,  transportation,  and  financial  interest  of  the  Umted 
States  began  to  be  felt  during  the  last  two  months  of  the  year 
1906  and  the  first  three  months  of  the  year  1907,  in  the  depreciated 
'value  of  raiboad  securities.  Such  depreciation  amounted  to  about 
$5,000,  or  more  than  the  cost  of  the  civil  war.  It  became  evident 
to  thoughtful  men  that  this  enormous  destruction  of  capital  fore- 
boded national  financial  disaster.  The  crash  came  in  the  month  of 
October,  1907,  at  a  time  when,  as  was  generally  supposed,  the  coun- 
try was  at  the  summit  of  prosperity.  The  results  of  that  crisis  are 
«till  felt  throughout  the  country  in  all  its  financial  interest. 

About  a  month  later  the  effects  of  tlio  monetary  crisis  })egnn  to  tell 
upon  the  commercial  and  industrial  interests  of  the  country.  The 
•decadence  of  the  traffic-producing  industrios  soon  began  to  l^e  felt  by 
the  railroads.  The  car  shorta<re  which  liad  existed  during  the  pre- 
ceding; two  or  three  years  was  suddenly  changed  to  a  car  surplusage, 
•or  idle  cars.  On  iVcember  24.  foUowin^  the  monetary  crisis  oi 
October,  1907,  there  were  209,310  idie  freight  cars  on  railroads  of  the 
United  States.  On  April  1,  1908,  there  were  30r),.5()7  i<lle  freight  cars 
in  the  United  States,  or  nearly  100,000  more  tlian  in  the  preceding 
December.  Besides,  345,000  railroad  employees  have  been  thrown 
out  of  employment  on  railroads  of  the  United  States  since  the  financial 
crisis  of  October,  1907,  in  consequence  of  the  decrease  of  business. 
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An  effort  has  been  made  to  ascertain  the  total  number  of  laboring 
men  in  the  country  who  have  been  throAvn  out  of  emplo)rment  since 
the  crisis  of  October,  1907.  A  representative  of  the  laboring  interest 
has  stated  that  the  total  number  as  reported  by  ^'some  organizers 
and  representatives  is  3,160,000.''  This  is  now  tne  subject  of  verifi- 
cation, but  the  true  number  is  undoubtedly  very  large. 

The  reasonableness  of  charges  and  the  reasonableness  of  restraints 
of  various  sorts  is  an  ancient  judicial  problem  with  which  the  Greeks 
and  Komans  struggled  more  than  two  thousand  years  ago.  In  this 
eminently  practical  age,  the  reasonableness  of  prices  and  the  reason-  * 
ableness  or  charges  lor  services  rendered  has  been  clearly  deter- 
mined by  competitive  condition  well  known  to  every  intelligent  citi- 
zen. The  bare  fact  recorded  bv  the  Interstate  Commerce  Conmiis- 
sion  that  of  three  thousand  million  freight  transactions  in  the  entire 
country  not  a  single  case  of  unreasonable  or  exorbitant  rates,  per  se, 
has  been  proved  in  the  courts  fully  justified  the  Chairman  of  that 
Commission  in  declaring  before  the  Senate  Committee  on  Interstate 
and  Foreign  Commerce  that  exorbitant  rates  in  this  country  is  prac- 
tically an  obsolete  question.  This  result  has  been  attained  not  in 
pursuance  of  any  general  enactment  or  specific  legal  inhibition  in 
restraint  of  excessive  charges,  but  as  the  result  of  the  competition  of 
commercial  forces.  This  fact  is  well  known  as  a  limitation  of  freight 
charges  by  every  practical  traffic  manager  in  the  land.  The  only 
cases  of  unreasonable  rates  which  the  country  has  been  called  upon 
to  consider  during  the  last  twenty  years,  have  been  rates  prescrioed 
by  State  legislation  or  by  State  railroad  commissioners,  which  were 
so  unreasonably  low  as  to  be  confiscatory  of  railroad  property 
interests. 

At  this  time  when  hostile  legislation  has  wrought  such  havoc  with 
the  commercial,  industrial,  and  transportation  interests  of  the  coun- 
try, it  is  pleasant  to  record  the  fact  tnat  the  Federal  judiciary  espe- 
cially chained  with  the  sacred  duty  of  protecting  'Mire,  liberty,  and 
property"  of  every  citizen  through  ''due  process  of  law,"  and  "the 
equal  protection  of  the  laws"  has  been  true  to  its  constitutional  func- 
tion of  caring  impartially  for  the  interests  of  both  capital  and  labor  and 
the  maintenance  of  order  and  justice  thrpughout  all  our  vast  country. 
In  a  recent  case  arising  out  of  a  statute  of  a  certain  State,  the  circuit 
court  judge  declared  that  the  rate  fixed  by  the  legislature,  and  the 
provisions  of  the  law  relative,  thereto  were  "almost  a  disgrace  to  the 
civilization  of  the  age."  On  March  23,  1908,  the  Supreme  Court  of 
the  United  States  sustained  the  opinion  by  the  circuit  court  judge  in 
the  case  referred  to  and  on  the  same  day  sustained  the  decision  of  a 
circuit  court  judge  in  a  similar  case  in  another  State,  the  State  of 
North  Carolina.  In  each  of  the  above-mentioned  cases  the  rates 
fixed  by  acts  of  the  legislatures  were  declared  to  be  "in  fact  confisca- 
tory and  therefore  imconstitutional." 

The  (juestion  as  to  the  extent  to  which  and  the  manner  in  which  the 
supervision  and  regulation  of  corporate  property  shall  be  subjected 
to  administrative  or  to  judicial  control  is  as  yet  an  unsolved  prob- 
lem, both  as  regards  the  exercise  of  State  and  national  governmental 
authority.  It  would  be  the  height  of  foUv  to  attempt  to  solve  that 
problem  on  the  eve  of  an  excited  national  political  campaign,  for  it 
mvolves  not  only  controverted  and  difficult  economic  questions,  but 
also  difficult  constitutional  and  legal  questions.  Governor  Fort,  of 
New  Jersey,  in  his  recent  inaugural  address  expressed   the  diffi- 
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culties  which  attend  any  attempt  to  frame  any  such  statute.     In 
that  connection  he  said : 

Corporations  have  come  in  our  business  world  to  remain  for  all  time.  Corporate 
methods  are  the  most  satisfactorj'  for  business  purposes  in  many  cases.  Every  busi- 
ness or  enterprise  honestly  incorporated  should  be  protected .  and  the  public  made  to 
feel  confidence  in  its  corporate  organization.  Capital  invested  in  corporations  must 
be  as  free  from  wrongful  attack  as  that  invested  by  individuals,  and  the  State  should 
do  everything  to  foster  and  protect  invested  corporate  capital  and  encourage  the  public 
in  giving  to  it  support  and  confidence. 

The  amendment  suggested  by  Mr.  Nimmo  is  as  follows: 

An  act  to  amend  an  aot  entitled  "  An  act  to  protect  trade  and  comnierce  against  unlawful  restraints 

and  monopolies,"  approved  July  2, 1890. 

Be  it  enacted  by  the  Senate  and  Hotiae  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled.  That  sections  one,  two,  and  three  of  au  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,  approved  July  second,  eighteen 
hundred  ana  ninety^  be,  and  are  hereby,  amended  so  as  to  read  as  follows: 

Sbc.  1.  Every  unjust  or  unreasonable  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  States, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every  person  who  shall 
make  any  such  contract  or  engage  in  any  such  combination  or  conspiracy  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  yeac 
or  by  both  said  pimishments,  in  the  discretion  of  the  court. 

Sec  2.  Every  person  who  shall  unjustly  or  unreasonably  monopolize,  or  attempt 
to  monopolize,  or  combine  or  conspire  with  any  other  person  or  persons  to  monopo- 
lize, any  part  of  the  trade  or  commerce  among  the  several  States,  or  with  foreign  nations, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 

Sec.  3.  Every  unjust  or  unreasonable  combination,  in  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commence  in  any  Territory  of  the  United  States- or 
of  the  District  of  Columbia,  or  in  restraint  of  trade  or  commerce  between  any  such  Ter- 
ritory and  another,  or  between  any  such  Territory  or  Territories  and  any  State  or 
States  or  the  District  of  Columbia,  or  with  foreign  nations,  or  between  the  THstrict  of 
Columbia  and  any  State  or  States  or  foreign  nations,  is  hereby  declared  illegal.  Every 
person  who  shall  make  any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 

STATEMENT  OF  MB.   HEEBEBT  KNOX  SMITH,   COMMISSIONEB, 

BUBEAU  OF  COBPOBATIONS. 

Mr.  Smith.  Mr.  Chairman,  I  do  not  propose  to  appear  for  the  bill 
in  its  entirety.  I  simply  want  to  suggest  certain  questions  which  I 
think  this  bill  illustrates  as  well  as  any  I  have  seen,  and  to  give,  as 
far  as  I  can,  reasons  for  the  general  policy  concerned  in  your  dis- 
cussion, the  general  principles  of  expediency  connected  with  the 
measure  and  the  legal  propositions  that  appear  to  be  connected  either 
directly  of  indirectly  therewith. 

In  the  first  place,  from  a  constructive  standpoint,  there  are  cer- 
tain things  desired  and  desirable,  I  think,  as  I  understand  the  indus- 
trial situation.  The  bill  includes  possibly  three  essential  questions: 
First,  the  permission  or  allowance  of  a  reasonable  degree  of  combi- 
nation ;  second,  the  securing  of  a  much  larger  decree  of  publicity  as 
to  corporate  operations  and  organizations,  and  tnird,  the  principle 
which  is  set  forth  in  section  10  of  the  bill  as  introduced,  wnich  has 
the  power  of  disapproval,  as  stated  there,  by  the  Commissioner  of 
Corporations.  The  fi'rst  two  matters  of  reasonable  combination  and 
publicity  are  locked  together  in  my  mind.  I  think  it  is  generally 
admitted  that  modem  conditions  require  a  certain  amount  of  com- 
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bination  and  that  certain  industrial  combination  is  essential.  The 
question  is  how  to  draw  the  line  between  that  which  is  reasonable 
and  that  which  is  not.  It  is  also  everywhere  admitted  that  greater 
publicity  as  to  corporate  affairs  is  verj  necessary,  and  this  bill  puts 
the  two  together,  makes  the  one  conditional  on  the  other.  The  ad- 
vantage of  that  plan  is  that  it  gives  a  chance  for  an  optional  system, 
Anyone  who  chooses  to  give  information  about  the  aflfairs  of  his  cor- 
poration does  so  and  thereby  secures  the  right  to  enter  into  reason- 
able combination. 

The  great  advantage  of  an  optional  system  like  that  is  this :  I  have 
studied,  Mr.  Chairman,  a  great  many  times  the  bills  which  have  been 
introduced  by  you,  among  others,  in  regard  to  publicity,  and  I  have 
been  thoroughly  in  sympathy  with  the  object.  One  difficulty  with 
them,  however,  is  that  a  compulsory  system  would  include  necessarily 
a  gre^t  number  of  small  concerns  in  which  the  public  has  no  interevSt 
at  all.  It  would  make  the  system  burdensome  both  to  the  administra- 
l^tive  officers  and  to  the  small  concerns  and  serve  no  good  end.  The 
I  plan  of  this  bill  being  optional  will,  I  think,  bring  in  only  the  large 
concerns  in  which  the  public  are  interested.  That  is  one  advantage. 
The  second  advantage  is  that  it  will  avoid  a  number  of  constitutional 
legal  questions.  Under  the  optional  system  it  is  hard  for  me  to  see 
how  you  can  raise  certain  legal  questions  which  may  be  raised  a^inst 
a  compulsory  system.  Of  course,  the  elimination  of  opposition  is 
very  desirable.  In  the  third  place,  it  will  bring  about  something  that 
I  feel  from  my  experience  is  very  necessary,  ana  that  is  an  atmosphere 
of  cooperation  between  the  Government  officials  and  the  corporate 
interests.  The  optional  system  will  be  rather  on  the  line  of  conierence 
than  on  the  line  of  compulsory,  unfriendly  grstem,  which  is  exempli- 
fied now  by  the  Sherman  law,  where  the  (jovernment  and  the  cor- 
porations meet  only  in  collision.  Those,  in  general,  are  the  main 
principles  of  the  bill.  Added  to  that  is  the  third  suggestion  which  is 
contained  in  section  10,  which  provides  that  the  Commissioner  of  Cor- 
porations shall  have  certain  power  of  disapproval.  That  is  optional 
in  its  main  feature.  It  allows  any  persons  representing  a  rejgistered 
corporation  who  think  they  are  entering  into  a  contract  which  may 
be  attacked  under  the  Sherman  law  to  bring  that  contract  to  the  Com- 
missioner of  Corporations  and  submit  it  to  him.  If  within  thirty  I 
days  he  does  not  approve  of  it,  if  he  takes  no  action  at  all,  then  this 
new  law  applies  automatically,  and  the  result  simply  is  that  if  the 
Attorney-General  or  the  United  States  Government  through  its  prose- 
cuting officers  attack  that  contract  thereafter  they  are  simply  obliged 
to  prove  that  it  is  an  unreasonable  restraint  of  trade. 

Mr.  Davenport.  May  I  inquire,  Mr.  Smith,  whether  you  are  ad- 
dressing yourself  to  the  printed  bill  or  the  proposed  substitute  pre- 
pared and  submitted  by  Mr.  Low  ? 

Mr.  Smith.  My  remarks  at  present  are  addressed  to  the  printed 
bill.     I  am  not  sufficiently  familiar  with  the  proposed  substitute. 

The  Chairman.  Have  you  seen  the  substitute  ? 

Mr.  Smith.  I  have  just  seen  it. 

The  Chairman.  Then  I  infer  that  you  have  not  been  consulted 
with  reference  to  its  structure ;  you  are  not  responsible  for  its  present 
lerislative  shape? 

Mr.  Smith.  I  am  not;  but  I  understand,  however,  that  the  general 
principles  that  I  will  discuss  are  substantially  applicable  to  the 
amendments  that  have  been  made.     I  understand  the  amendments 


374  HEABINGS  ON   HOUSE  BIIiL  19li5 — SMITH. 

chiefly  refer  to  section  10.    I  am  speakinff  now  as  to  the  printed  bill. 
I  do  not  think  the  amendments  affect  the  legal  propositions  involved. 

The  effect  of  section  10  is  simply  an  effect  on  the  prosecuting 
officers  of  the  Government  If  the  Commissioner  acts  at  all  the  situa- 
tion of  the  contract  submitted  to  him  is  necessarily  the  same  as  it  is 
to-day  imder  the  old  Sherman  law.  That  is  the  only  effect  his  action 
can  have.  If  he  does  not  act,  the  new  law  applies.  One  ar^ment 
for  such  a  change  is  this :  Men  are  continually  coming  to  the  Depart- 
ment of  Justice,  and  they  come  to  me  and  say :  "  We  have  a  contract 
here,  or  an  organization,  which  we  want  to  carry  out.  Is  this  leffal 
or  is  it  not  legal  ?  We  want  to  obey  the  law.  Cfan  you  tell  us  what 
the  bearing  of  the  Sherman  law  is  on  this  contract!  "  I  simply  have 
to  say :  "  1  can  not  tell  you  anything  about  it.  If  I  did  attempt  to 
tell  you  the  Department  of  Justice  mi^ht  overrule  me  to-morrow. 
It  has  been  borne  upon  me  very  forcibly.  That  is  the  position  in 
which  a  great  many  business  men  are  placed.  They  come  and  plead 
for  information  as  to  how  to  obey  the  law  of  the  country.  They  come 
and  ask  what  the  law  is,  and  they  can  not  get  the  information. 

The  Chairman.  If  they  employed  a  good  lawyer  they  would  come 
pretty  near  finding  out. 

Mr.  Smith.  There  is  a  great  deal  of  difference  of  opinion  still. 

The  Chairman.  That  occurs  everywhere  upon  any  proposition 
from  the  beginning  of  time  down. 

Mr.  Smith.  This  is  a  question  of  difference  of  degree,  not  of  kind, 
a  very  decided  difference  in  degree.  This  law  is  exceptionally  diffi- 
cult of  interpretation,  and  anything  that  tends  to  make  it  clearer  in 
view  of  the  tremendous  interests  which  it  affects  seems  to  be  desirable, 
j  The  Chairman.  Does  that  account  for  the  failure  of  the  Depart- 
Jment  of  Justice  to  put  it  in  force — because  it  is  difficult  to  interpret? 

Mr.  Smith.  I  can  not  speak  for  the  Department  of  Justice. 

The  Chairman.  It  does  not  come  under  your  Bureau? 

Mr.  Smith.  No,  sir. 

The  Chairman.  Do  you  thii'k  that  it  tends  to  eliminate  the  uncer- 
tainty when  you  put  in  the  item  of  unreasonable  ? 

Mr.  Smith.  I  will  take  that  up  later.  I  appreciate  that  point  per- 
fectly. 

The  Chairman.  The  main  proposition  is  the  standard  that  is 
reasonable  ? 

Mr.  Smith.  I  will  take  that  up  later,  and  I  will  suggest  some  way 
in  which  that  standard  may  be  reached.  There  are  certain  other  dis- 
tinctions, the  distinction  between  corporations  without  capital  stock 
and  not  for  profit — a  distinction  that  is  made  by  the  very  words  them- 
selves— no  such  information  is  required  from  them  as  from  corpora- 
tions with  capital  stock  and  for  profit,  because  they  have  not  it  to 
give,  and  the  public  is  not  greatly  interested  therein. 

The  Chairman.  Is  there  rot  the  same  interest  if  it  results  in  the 
restraint  of  interstate  trade? 

Mr.  Smith.  There  is  certain  interest  in  certain  directions. 

The  Chairman.  Why  should  not  that  contract  be  filed  if  they  enter 
into  an  agreement  in  restraint  of  interstate  trade? 

Mr.  Smith.  It  may  be  under  section  10. 

The  Chairman.  The  Commissioner  of  Corporations  is  to  determine 
the  effect  of  the  contract  and  why  should  not  he  have  the  contract 
of  an  association  without  capital  stock  in  order  to  .fi:ive  them  immu- 
nity, just  as  he  has  the  contract  of  an  association  with  capital  stock? 
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Mr.  Smith.  That  contract  may  be  filed  with  him. 

The  Chairman.  Why  should  not  a  voluntary  association  without 
capital  stock  be  obliged  to  file  its  contract  ? 

Mr.  Smith.  It  is  required  to  do  so. 

The  Chairman.  They  can  not  get  any  immunity  without  that? 

Mr.  Smith.  No,  sir;  under  section  10  the^  have  the  same  option. 
One  other  point.  This  law  applies  a  limitation  as  to  section  7  of  one 
year.  As  I  understand  it  now,  there  is  no  limitation  in  the  act  itself. 
The  circuit  court  of  appeals  in  the  case  of  Atlanta  v.  Chattanooga 
Company  (127  Fed.  Rep.,  23)  stated  that  the  State  law  applied,  it 
being  a  case  of  private  damages,  and  happened  in  that  particular 
case  to  be  ten  years. 

The  Chairman.  As  the  law  in  that  special  jurisdiction? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  How  about  criminal  prosecutions? 

Mr.  Smith.  I  am  not  fully  satisfied  on  that  point.  My  impression 
is  it  would  be  the  three  years'  limitation. 

The  Chairman.  We  have  a  general  statute  of  limitation  of  three 
years,  and  whether  it  applies  to  this  particular  matter,  you  would 
not  be  able  to  say  ? 

Mr.  Smith.  I  do  not  know.  We  have  discussed  that  several  times, 
and  the  general  conclusion  was  that  it  would  probably  be  the  three 
years'  limitation.    I  can  not  substantiate  that. 

I  would  like  to  take  up  some  legal  points. 

The  Chair^ian.  Bv  tne  way,  let  me  suggest  that  while  it  is  true 
that  I  have  had  pending  measures  on  this  line  for  some  little  time, 
and  have  had  considerable  conference  with  your  Bureau,  not  only 
while  you  have  held  the  office  but  before,  perhaps  I  ought  now  to 
say  that  I  have  changed  my  view  as  to  the  power  to  compel  the  pro- 
duction of  information. 

Mr.  Smith.  I  understand. 

The  Chair^ian.  My  view  has  been  changed  by  the  decision  of  the 
tribunal  that  naturally  controls  me — the  Supreme  Court. 

Mr.  Smith.  The  Howard  case? 

The  Chair3ian.  Yes,  sir.  Your  Bureau,  as  I  understand,  now  has 
the  power  to  compel  all  of  the  publicity  that  is  provided  for  by  the 
bills  that  I  have  mtroduced  ? 

Mr.  Smith.  We  have  the  power  to  investigate  any  specific  organi- 
zation. 

The  Chairman.  Have  you  not  the  power — I  do  not  know  whether 
you  so  understand  it — to  compel  all  the  publicity  provided  for  in  the 
bills  I  have  had. pending? 

Mr.  S311TH.  I  am  not  sure.  Has  there  been  any  substantial  differ- 
ence between  the  several  bills  you  introduced  ? 

The  Ch^sirman.  Not  much. 

Mr.  Smith.  As  I  remember,  they  provide  a  specific  outline  of  infor- 
mation to  be  covered  by  regular  annual  reports. 

The  Chairman.  Yes,  sir. 

Mr.  Smith.  I  have  always  been  in  some  doubt  about  that.  We  have 
the  power  to  investigate  specific  corporations.  Here  i^  the  act  [hand- 
ing same  to  the  chairman]. 

The  Chairman.  The  act  readls : 

The  said  Commissioner  shall  have  power  and  authority  to  make,  imder  the 
direction  and  control  of  the  Secretary  of  Commerce  and  Labor,  diligent  Investl- 
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gation  into  the  organization,  conduct,  and  management  of  the  business  of  any 
corporation,  joint-stoclc  company,  or  corporate  combination  engaged  in  commerq^ 
among  the  several  States  and  with  foreign  nations,  excepting  common  carriers 
subject  to  "An  act  to  regulate  commerce,"  approved  February  4,  1^7,  and  to 
gather  such  information  and  data  as  will  enable  the  President  of  the  United 
States  to  make  recommendations  to  Congress  for  legislation  for  the  regulation 
of  such  commerce;  and  to  report  such  data  to  the  President  from  time  to  time 
as  he  shall  require. 

Is  that  sufficient  to  authorize  you  to  require  from  corporations  in 
general  all  the  information  that  1  set  out  in  the  bills  I  have  pending? 

Mr.  Smith.  The  difficulty  in  my  mind  lies  in  the  want  of  system. 
We  can  require  any  corporation  engaged  in  interstate  commerce  to 
comply  with  a  specific  request  for  information  as  to  the  business  car- 
ried on  under  the  power  conferred  by  r3fereiice  to  the  interstate-com- 
merce act. 

The  Chairman.  Of  course,  all  our  power  comes  under  the  inter- 
state-commerce clause. 

Mr.  Smith.  Under  the  interstate-commerce  act  ? 

The  Chairman.  Yes,  sir.    You  are  given  practically  all  the  power  . 
that  the  Interstate  Commerce  Commission  has? 

Mr.  Smith.  So  far  as  it  is  applicable. 

The  Chairman.  Wlw  does  it  not  cover  the  whole  ground?  The 
Interstate  Commerce  Commission  compels  all  kinds  of  information 
from  railroads — that  is,  some  kinds  they  have.  I  do  not  think  they 
do  all  kinds.  I  do  not  think  they  have  exercised  the  power.  If  you 
have  the  same  power  they  have,  why  can  not  you  establish  a  system 
of  compelling  publicity  under  the  power  you  now  have? 

Mr.  Smith.  There  are  two  difficulties.  In  the  first  place,  our 
power  of  compulsion  is  based  upon  a  subpoena,  and  if  the  subpoena 
IS  issued  it  carries  with  it  immunity  to  the  person  who  gives  the 
information — one  very  important  consideration — a  very  broad,  sweep- 
ing immunity. 

The  Chairman.  Can  you  get  information  from  anybody  without 
giving  them  immunity  ? 

Mr.  Smith.  They  can  ^ve  it  voluntarily. 

The  Chairman.  Yes,  sir. 

Mr.  Smith.  The  second  difficulty  is  that  we  have  never  been  able 
to  make  clear  in  our  minds  whether  we  have  the  right  to  require  a 
definite  system  of  reports  from  corporations  engaged  in  interstate 
commerce.    That  is  a  large  proposition. 

As  to  the  question  of  information  generally,  the  Adair  and  Howard 
cases  are,  if  I  may  assume  to  approve  of  the  Supreme  Court,  perfectly 
^ood  law  in  my  opinion.  Tney  lay  down  a  proposition,  which  I 
think  should  be  laid  down,  that  the  power  of  Cfongress  extends  only 
to  matters  substantially  related  to  interstate  commerce. 

The  question  here  is  one  of  relevancy.  In  the  Howard  case  they 
held  that  there  might  be  a  man  employed  by  a  railroad  company  who 
had  nothing  to  do  with  interstate  commerce,  and  in  the  Adair  case, 
that  the  question  of  membership  in  a  labor  union  had  nothing  to  do 
with  interstate  commerce,  that  there  was  no  relevancy,  that  the  class 
of  men  attempted  to  be  brought  under  that  act  had  no  relevancy 
whatever  to  interstate  commerce.  On  the  other  hand,  the  question  of 
information — it  is  impossible  to  say  that  any  of  the  information  asked 
for  by  this  bill  does  not  have  relevancy  to  the  question  of  interstate 
commerce. 
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The  Chairman.  Is  your  fundamental  legal  proposition  as  to  the 
propriety  of  the  information  in  the  last  analysis  that  it  must  have 
relevancy? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  You  proceed  on  the  ground  that  you  can  not  ask 
for  information  either  directly  or  indirectly  that  is  not  relevant  to 
interstate  commerce? 

Mr.  Smith.  I  do  not  want  to  lay  that  down  as  my  final  opinion. 

The  Chairman.  For  the  purposes  of  this  discussion,  that  is  your 
view? 

Mr.  Smith.  Yes,  sir.  For  instance,  we  ask  for  the  capitalization 
of  the  Pennsylvania  Railroad ;  part  of  it  may  have  reference  to  inter- 
state commerce  and  part  of  it  to  intrastate  trade;  nobody  can  tell 
which. 

The  Chairman.  Where  is  the  point  between  capitalization  and 
interstate  commerce? 

Mr.  Smith.  Capitalization  is  supposed  to  represent  the  capital  in- 
vested, and  no  man  can  tell  to  what  it  is  applied  without  getting  this 
information. 

The  Chairman.  In  what  wav  does  the  capital  invested  articulate 
with  interstate  commerce?  That  is  to  say,  in  what  way  does  it 
facilitate  or  impede — I  suppose  that  would  be  the  basis  ? 

Mr.  Smith.  It  would  racilitate. 

The  Chairman.  It  must  have  some  relation  to  interstate  commerce. 
It  must  either  facilitate  or  impede  in  some  way  interstate  commerce. 
Does  it? 

Mr.  Smith.  Yes,  sir;  it  does. 

The  Chairman.  That  seems  to  be  a  reasonable  basis.  I  do  not 
mean  to  say  that  it  covers  every  exigency,  but  it  must  in  some  way, 
at  least  tneoretically,  either  facilitate  or  impede  interstate  com- 
merce. 

Mr.  Smith.  I  think  that  definition  will  answer  for  the  purposes  of 
this  discussion. 

The  Chairman.  In  what  way  does  the  capital  of  a  railroad  com- 
pany or  a  business  organization  facilitate  or  impede  interstate  com- 
merce? 

Mr.  Smith.  It  is  the  only  means  by  which  they  can  carry  on  busi- 
ness. 

The  Chairman.  Suppose  the  capital  is  $150,000,  how  does  that 
fact  either  facilitate  or  impede  interstate  commerce?  Take  the 
United  States  Steel  Trust,  which  has  a  lar^e  capital.  The  fact  of 
that  capital  would  not  of  itself  have  any  articulation  with  interstate 
commerce — ^in  what  way  does  it  facilitate  or  impede  it  ? 

Mr.  Smith.  You  can  not  have  commerce  without  capital. 

The  Chairman.  That  is  very  true.  Take  the  United  States  Steel 
Corporation — ^not  for  an  offensive  illustration — ^which  has  a  capitali- 
zation of  over  a  billion  dollars.  In  what  way  is  interstate  commerce 
facilitated  or  impeded  whether  the  United  States  Steel  Corporation 
has  capitalization  of  half  a  billion  dollars  or  a  billion  dollars? 

Mr.  Smith.  Because,  for  instance^  they  are  enabled  by  means  of 
that  capitalization  to  establish  a  distributing  system  covering  the 
entire  country  which  would  affect  the  entire  volume  of  interstate 
commerce,  which  is  one  of  the  most  essential  points  Congress  desires 
to  know  about. 
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The  Chairman.  Suppose  thev  have  an  actual  value  of  half  a  bil- 
lion and  a  fictitious  value  of  half  a  billion,  how  does  that  fact  in  any 
Vay  facilitate  or  impede  interstate  commerce? 

Mr.  Smith.  That  is  another  question.  That  is  a  step  in  advance 
of  our  present  discussion.  You  now  raise  the  question  as  to  what  is 
the  relation  between  actual  capital  and  the  nominal  capital. 

The  Chairman.  What  purpose  have  you  to  get  information  about 
capital  if  the  development  of  those  facts  does  not  affect  interstate 
commerce  ? 

Mr.  Smith.  The  actual  capital  does  affect  commerce. 

The  Chairman.  In  what  way  does  a  larger  or  smaller  capital  in 
and  of  itself  either  facilitate  or  impede  interstate  commerce  ? 

Mr.  Smith.  It  allows  of  an  increase  or  decrease  in  the  amount  of 
interstate  commerce,  which  is  the  thing  that  Congress  is  spending  a 
great  deal  of  money  to  ascertain. 

The  Chairman.  The  fact  that  the  United  States  Steel  Corporation 
has  an  actual  value  of  $500,000,000  and  a  capitalization  of  $1,000,- 
000,000  does  not  increase  the  volume  of  business  ? 

Mr.  Smith.  No,  sir. 

The  Chairman.  If  it  does  not  increase  the  volume  of  business 

Mr.  Smith  (interrupting).  You  have  assumed  something  there 
which  we  can  not  assume.  We  find  out  whether  they  have  an  actual 
capital  of  $500,000,000. 

The  Chairman.  Does  it  come  down  to  a  question  of  solvency  ? 

Mr.  Smith.  No,  sir ;  not  exactly.  We  want  to  find  out  the  actual 
amount  of  capital  and  the  amount  of  capitalization. 

The  Chairman.  That  is  the  onlj  connection  you  can  show  ? 

Mr.  Smith,  That  is  the  most  important  connection  which  occurs 
to  me. 

The  Chairman.  It  really  comes  down  to  this — ^if  there  is  not  any 
capitalization  there  would  not  be  any  corporations.  Does  that  in  any 
way  affect  interstate  commerce — facilitate  or  impede  it? 

Mr.  Smith.  The  amount  of  capital — the  extent  of  the  volume  of 
interstate  commerce — is  something  that  is  very  desirable  to  know 
and  for  which  we  are  .sj)ending  a  great  deal  of  money.  * 

The  Chairman.  Capitalization  has  no  relation  to  interstate  com- 
merce ? 

Mr.  Smith.  Yes.  sir;  it  shows  the  amount  of  capital  invested,  and 
that  wilLdet ermine  the  amount  of  interstate  commerce. 

The  Chairman.  In  what  way? 

Mr.  S^riTH.  BecaiiVe  there  is  so  much  capital  to  be  used  in  dis- 
tributing agencies,  in  railways,  and  in  all  sorts  of  transportation  lines, 
in  the  buying  and  selling,  back  and  forth. 

The  Chairman.  Take  the  United  States  Steel  Corporation,  be- 
cause we  can  carry  that  right  alon^  as  an  illustration.  Suppose  they 
manufacture  a  million  tons  of  rafls  and  vou  want  to  find  out  how 
much  interstate  commerce  they  do,  could  you  prove  in  court  that  they 
were  transporting  a  million  tons  of  rail  by  proving  what  their 
capitalization  was? 

Mr.  S^iith.  If  they  claimed  that  they  were  transporting  a  million 
tons  of  rails,  and  we  could  prove  that  they  had  only  a  capitalization, 
say,  of  $10,000,  this  would  be  relevant  to  show  that  they  were  not 
transporting  any  such  amount  of  rails;  that  it  would  be  impossible 
to  do  that  amount  of  business  on  that  capital. 
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The  Chairman.  Does  that  necessarily  follow? 

Mr.  Smith.  Yes,  sir;  you  can  not  transport  a  million  tons  of  rails 
on  a  $10,000  capitalization — that  is  the  point. 

The  Chairman.  What  other  fact  in  the  line  of  publicity  in  addition 
to  capitalization  would  have  a  direct  connection  with  interstate 
commerce  ? 

Mr.  Smith.  The  same  would  apply  to  bonds  and  to  profits. 

The  Chairman.  That  of  course  involves  the  capitalization? 

Mr.  Smith.  Yes,  sir.  The  profits  which  are  the  returns  on  inter- 
state conmierce.  gi'oss  expenses,  gross  receipts,  in  fact,  the  entire 
balance  sheet  involves  items  that  are  the  direct  result  and  the  direct 
means  of  interstate  commerce.     It  is  pretty  hard  to  state  them  all. 

The  Chairman.  Suppose  they  are  doing  business  at  a  loss,  would 
that  fact  be  visible? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  Would  that  show  that  they  were  not  engaged  in 
interstate  commerce? 

Mr.  Smith.  It  would  show  not  only  the  volume  of  interstate  com- 
merce, but  the  result  of  it. 

The  Chairman.  TVTiat  concern  has  the  public  in  that? 

Mr.  Smith.  The  United  States  Government. 

The  Chairman.  What  concern  has  the  United  States  Government 
whether  or  not  the  corporations  are  losing  money  in  interstate  com- 
merce ? 

Mr.  Smith.  We  are  spending  a  great  deal  of  money  to  ascertain 
the  conditions  in  international  trade. 

The  Chairman.  That  does  not  answer  the  question.  Whether  a 
corporation  is  doing  business  at  a  profit  or  a  loss,  what  necessary  con- 
nection does  that  fact  have  with  the  regulation  of  interstate  com- 
merce ? 

Mr.  Smith.  Take,  for  instance,  a  railroad  proposition.  We  are 
concerned  in  the  question  of  rates.  The  Interstate  Commerce  Com- 
mission has  the  power  to  a  certain  extent  to  fix  rates. 

The  Chairman.  That  is  a  railroad  proposition  ? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  And  continuing  that  down  to  the  business  corpora- 
tions, you  want  to  have  an  opportimity  to  fix  the  price  of  products? 

Mr.  Smith.  No,  sir. 

The  Chairman.  AVhere  is  the  parallel  between  that  and  the  busi- 
ness proposition,  if  you  do  not  propose  to  fix  the  price? 

Mr.  Smith.  For  instance,  the  question«of  taxes,  taxes  either  by 
the  General  Government  in  the  ordinary  form  or  taxes  by  tariff. 
For  instance,  it  is  a  question  of  very  great  importance  what  profits 
are  being  made  in  a  certain  line  oi  industry  in  order  to  say  what 
restrictions  can  be  applied  to  it  without  killing  it. 

The  Chairman.  Then  interstate  commerce  has  a  legal  connection 
with  the  side  of  the  tariff  ? 

Mr.  Smith.  I  think  we  are  getting  off  from  the  question. 

The  Chairman.  Do  you  think  there  is  any  refifulation  of  interstate 
commerce  that  would  involve  the  question  of  nxing  the  amount  of 
tariff — could  not  that  be  worked  out? 

Mr.  Smith.  Interstate  commerce  might  be  of  considerable  impor- 
tance in  fixing  the  tariff. 
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The  Chairman.  I  mean  the  regulation  of  interstate .  commerce. 
How  does  the  regulation  of  interstate  commerce  in  any  way  furnish 
a  legal  connection  between  the  question  as  to  how  much  the  tariff 
schedule  should  be  ? 

Mr.  Smith.  It  has  in  prior  ones. 

The  Chairman.  You  can  not  have  any  commerce  without  foreign 
commerce. 

Mr.  Smith.  You  speak  of  commerce  between  the  States.  I  was 
using  the  word  "  interstate  "  to  cover  "  foreign  "  commerce  in  this 
connection. 

The  Chairman.  Do  you  think  your  Bureau  would  investigate  for- 
eign commerce  under  this  bill — investigate  corporations  engaged  in 
foreign  commerce  for  the  purpose  of  developing  information  that 
would  enable  the  Ways  and  Means  Committee  later  on  to  recommend 
a  tariff  schedule? 

Mr.  Smith.  We  would  not  unless  authorized  to  do  so. 

The  Chairman.  Do  you  think  that  is  within  the  scope  of  your 
Bureau  ? 

Mr.  Smith.  We  have  nothing  to  do  with  the  purpose  for  which  the 
information  is  used.  If  the  vVays  and  Means  Committee  or  the 
House  of  Representatives  should  ask  us  to  secure  information,  we 
would  endeavor  to  compile  it,  within  the  terms  of  our  act. 

The  Chairman.  You  have  to  have  some  legitimate  purpose  in  order 
to  justify  you  in  getting  information  in  the  beginning? 

Mr.  Smith.  As  long  as  the  purpose  is  connected  with  interstate 
commerce  we  can  get  it. 

The  Chairman.  But  it  is  not  available  for  any  other  purpose ;  you 
could  not  develop  it  for  the  purpose  of  getting  information  for  fixing 
a  tariff  schedule  i 

Mr.  Smith.  I  would  not  want  to  restrict  the  powers  of  the  Bureau. 

The  Chairman.  Do  you  think  within  the  scope  of  your  Bureau  vou 
can  proceed  in  connection  with  any  information  that  does  not  relate 
to  interstate  commerce  ? 

Mr.  Smith.  Interstate  and  foreign  commerce. 

The  Chairman.  That  is  all  the  same  thing.  You  do  not  imagine 
there  is  any  distinction  between  the  powers  you  have  in  connection 
with  foreign  commerce  and  interstate  commerce? 

Mr.  Smith.  No,  sir. 

The  Chairman.  The  scope  of  your  activities  is  confined  within 
the  constitutional  limitation  involved  in  the  authority  given  under 
this  act  ? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  And  if  they  instruct  you  to  proceed  beyond  that 
you  would  not  have  any  power  to  proceed  ? 

Mr.  Smith.  If  they  asked  me  for  something  that  is  within  my 
power  to  g:et  and  furnish,  it  is  not  for  me  to  question  the  purpose 
lor  which  it  is  to  be  used. 

The  Chairman.  I  agree  with  you  perfectly. 

Mr.  Smith.  The  courts  have  laid  down  the  proposition  that  the 
right  to  get  information  is  a  very  broad  one.  1  have  a  number  of 
authorities  on  that  line,  which  I  will  be  glad  to  file  with  the  com- 
mittee— ^the  Interstate  Commerce  Commission  ^  against  Baird,  the 
Same  a^inst  Brimson,  the  Same  against  the  Railway  Company,  and 
some  omer  cases.    Those  are  all  Interstate  Commerce  Commission 
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cases.  In  the  case  of  the  Intei*state  Commerce  Commission  against 
Baird,  which  was  the  coal  case*  certain  contracts  were  asked  K>r  by 
the  Commission,  and  the  coal  companies  refused  to  produce  them  on 
the  ground  that  they  had  to  do  only  with  intrastate  commerce.  The 
circuit  court  held  the  contracts  to  be  irreleyant.  The  case  went  to 
the  Supreme  Court,  and  the  Supreme  Court,  reversing  the  circuit 
court,  held : 

Tbe  same  observation  may  be  made  in  respect  to  those  provisions  empowering 
the  Commission  to  inquire  into  the  management  of  tbe  business  of  carriers 
subject  to  the  provisions  of  the  act  and  to  investigate  the  whole  subject  of 
interstate  commerce  as  conducted  by  such  carriers  and,  in  that  way,  to  obtain 
full  and  accurate  information  as  to  all  matters  involved  in  the  enforcement  of 
the  act  of  Congress.  It  was  clearly  competent  for  Congress,  to  that  end,  to 
invest  the  Commission  with  authority  to  require  the  attendance  and  testimony 
of  witnesses  and  the  production  of  books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents  relating  to  any  matter  legally  committed  to  that  body 
for  investigation. 

The  Chairman.  That  confines  it  altogether  to  interstate  com- 
merce? 

Mr.  Smith.  The  contracts  were  not  necessarily  interstate  com- 
merce. 

The  Chairman.  I  have  not  read  the  case  recently,  but  it  was  held 
that  those  contracts  had  no  connection  with  interstate  commerce? 

Mr.  Smith.  They  were  intrastate  contracts. 

The  Chairman.  The  contention  of  the  railroad  companies  was  that 
they  were  per  se  State  contracts  and  had  not  any  necessary  connection 
with  interstate  commerce,  but  the  court  held  that  they  did  have  a 
direct  connection  with  interstate  commerce? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  Of  course  they  could  not  be  used  for  the  purpose 
of  prejudicing  the  interests  of  the  railroad  companies  so  far  as  the 
State  commerce,  perhaps,  went,  but  they  were  competent  so  far  as 
related  to  their  interstate  transactions  ? 

Mr.  Smith.  That  is  it,  substantially ;  although  the  bulk  of  the  con- 
tracts had  nothing  to  do  with  interstate  commerce,  the  fact  of  the 
interstate  features  justified  the  demanding  and  production  of  the 
documents ;  that  as  long  as  there  is  any  information  desired  of  par- 
ticular classes  of  stock  capitalization  that  bears  on  interstate  com- 
merce we  have  a  ri^ht  to  that  information. 

The  court  said  this  in  the  Baird  case  : 

It  is  to  be  remembered  in  this  connection  that  we  are  not  dealing  with  the 
ultimate  fact  of  controversy  or  deciding  which  of  the  contending  claims  will^be 
finally  established. 

That  was  in  the  coal  case. 

This  is  a  question  of  relevancy  of  proof  before  a  body  not  authorissed  to  malce 
a  final  Judgment,  but  to  investigate  and  make  orders  which  may  or  may  not 
be  finally  embodied  in  judgments  or  decrees  of  the  court. 

The  disinclination  of  the  court  to  draw  any  hard  and  fast  lines  as 
to  the  precise  character  of  the  information  which  may  be  sought  for 
is  disclosed  in  the  following  words  of  the  court : 

The  inquiry  of  a  board  of  the  character  of  the  Interstate  Commerce  Ck)m- 
mission  should  not  be  too  narrowly  constrained  by  technical  rules  as  to  the 
admissibility  of  proof.  Its  function  is  largely  one  of  investigation,  and*  it 
should  not  be  hampered  in  making  inquiry  pertaining  to  interstate  commerce 
by  those  narrow  rules  which  prevail  in  trials  at  common  law  where  a  strict 
correspondence  is  required  between  allegation  and  proof. 
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The  Chairman.  In  the  recent  case  where  a  controversy  arose  with 
the  Harriman  roads,  where  Mr.  Harriman  refused  to  make  some 
statement,  is  not  that  very  much  more  vigorously  in  favor  of  your 
point  than  those  authorities? 

Mr.  Smith.  I  was  not  able  to  get  a  copy  of  that  opinion. 

The  Chairman.  It  goes  further  than  any  suggestion  you  have 
made? 

Mr.  Smith.  Yes,  sir.  In  the  Brimson  case,  which  is  also  an  inter- 
state commerce  case,  a  little  earlier,  they  laid  down  the  general  rule 
which  I  think  covers  this  case  pretty  completely  and  states  the  basic 
principle  fully.    The  Supreme  Court  said : 

An  adjudication  that  Congress  could  not  establish  an  administrative  body 
with  authority  to  investigate  the  subject  of  interstate  commerce  and  with  power 
to  call  witnesses  before  it,  and  to  require  the  production  of  books,  documents, 
and  papers  relating  to  that  subject,  would  go  far  toward  defeating  the  object 
for  which  the  people  of  the  United  States  placed  commerce  among  the  States 
under  national  control. 

That  is,  the  basis  of  the  whole  thing  is  information. 

All  must  recognize  the  fact  that  the  full  information  necessary  as  a  basis 
of  intelligent  legislation  by  Congress  from  time  to  time  upon  the  subject  of 
interstate  commerce  can  not  be  obtained,  nor  can  the  rules  established  for  the 
regulation  of  such  commerce  be  efficiently  enforced,  otherwise  than  through 
the  instrumentality  of  an  administrative  body,  representing  the  whole  country, 
always  watchful  of  the  general  interests,  and  charged  with  the  duty  not  only 
of  obtaining  the  required  information,  but  of  compelling,  by  all  lawful  methods, 
obedience  to  such  rules. 

I  would  be  willing  to  rest  the  case  on  that  one  quotation.  It  states 
there  that  if  the  information  is  desired  for  legislation  that  it  must 
be  obtained,  and  that  the  legislative  body  is  the  proper  place  to  get  it. 

The  Chairman.  That  of  course  does  not  give  the  full  delimita- 
tion of  the  powers? 

Mr.  SMrrH.  No,  sir. 

The  Chairman.  That  would  be  to  say  that  there  was  no  informa- 
tion legitimate  for  Congress  to  have  that  did  not  give  Congress  in- 
formation that  it  was  entitled  to  have  in  the  exercise  of  its  power? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  And  unless  it  is  to  be  legitimately  so  considered 
in  determining  how  Congress  shall  exercise  its  constitutional  power? 

Mr.  S311TH.  That  is  my  personal  opinion.  There  is  a  further  prop- 
osition which  has  been  made  to  me,  with  which  I  do  not  now  agree — 
that  is,  the  fact  that  Congress  has  complete  control  over  interstate 
commerce  gives  them  the  right  to  impose  any  conditions  which  they 
choose  upon  the  exercise  upon  interstate  commerce.    That  is,  Con- 

fress  can  say  no  man  shall  engage  in  interstate  commerce  unless  he 
iirnishes  Congress  with  the  information  asked  for.  That  is  the 
proposition  which  has  been  made  to  me.  I  do  not  at  present  agree 
with  that. 

The  Chairman.  If  that  be  sound.  Congress  could  practically  man- 
age all  the  business  of  the  country. 

Mr.  S311TH.  It  comes  pretty  close  to  that.  I  do  not  now  approve 
of  it. 

The  Chairman.  The  Howard  case  practically  eliminates  that  ad- 
ditional proposition  ? 

Mr.  Smith.  I  think  it  does  tend  that  way,  but  it  did  not  settle  pre- 
cisely that  question. 
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Mr.  Davenport.  Do  yoii  limit  this  in  your  thought  to  corporations, 
artificial  persons,  or  does  it  embrace  all  natural  persons  as  well  as 
artificial? 

Mr.  Smith.  I  do  not  limit  it. 

Mr.  Davenport.  The  power  to  seek  for  information? 

Mr.  Smith.  No,  sir. 

Mr.  Davenport.  The  same  power  over  natural  persons  that  they 
have  over  the  artificial  persons? 

Mr.  Smith.  Yes,  sir ;  with  the  distinction  made  as  to  the  constitu- 
tional rights  of  natural  persons. 

Mr.  Davenport.  That  is  the  constitutional  immunity.  The  scope 
is  not  only  such  that  it  embraces  artificial  persons  created  by  States  or 
Congress,  but  natural  persons  representing  every  branch  ox  interstate 
commerce  not  confined  to  transportation  ? 

Mr.  Smith.  The  power  embraces  all. 

The  Chairman.  That  is  another  proposition  ? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  Your  proposition  is  that  the  power  proceeds  from 
one  common  source? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  And  that  there  is  no  constitutional  justification 
for  establishing  distinctions  in  connection  with  the  exercise  of  that 
power  ? 

Mr.  Smith.  That  is  it  exactly.  There  is  no  distinction  made.  In 
the  case  of  Hale  v.  Henkel,  it  was  held  that  the  question  of  quasi- 
public  duties  had  nothing  to  do  with  the  case. 

The  Chairman.  What  were  tlie  facts  in  that  case? 

Mr.  Smith.  Briefly,  there  were  a  number  of  contracts  between  dif- 
ferent individuals  made  for  the  purpose  of  restricting  prices  and 
output. 

The  Chairman.  Contracts  for  the  monopolization  of  trade  ? 

Mr.  Smith.  Yes,  sir;  but  they  had  an  interstate  feature  in  them. 
I  merely  speak  of  that  case  to  show  that  the  power  is  not  confined  to 
quasi-public  corporations  like  railroads. 

The  Chairman.  I  suppose  the  power  that  we  exercise  over  the  rail- 
roads is  quasi-public  entirely  independent  and  comes  under  the  inter- 
state commerce  clause  pure  and  simple  ? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  That  would  not  apply  to  railroad  charters? 

Mr.  Smith.  No.  sir. 

Apart  from  the  general  law,  which  I  think  covers  this  completely, 
there  is  the  question  of  practice.  The  Interstate  Commerce  Commis- 
sion has  the  power  of  investigation  and  the  requiring  of  information, 
and  they  have  had  for  over  eighteen  years,  and  as  you  will  see  by 
reading  section  20  of  the  interstate  commerce  law  it  covers  every- 
thing.   It  says : 

That  the  Commission  is  hereby  authorized  to  require  annual  reports  from  all 
common  carriers,  subject  to  the  provisions  of  this  act,  and  from  the  owners  of 
aU  railroads  engaged  in  interstate  commerce  as  defined  in  this  act;  to  pre- 
scribe the  manner  in  which  such  reports  shall  be  made,  and  to  require  from 
such  carriers  specific  answers  to  all  questions  upon  which  the  Commission  may 
need  information.  Such  annual  reports  shall  show  in  detail  the  amount  of 
capital  stock  issued,  the  amounts  paid  therefor,  and  the  manner  of  payment  for 
the  same;  the  dividends  paid,  the  surplus  fund,  if  any,  and  the  number  of 
stockholders ;  the  funded  and  floating  debts  and  the  interest  paid  thereon ;  the 
cost  and  value  of  the  carrier's  property,  franchises,  and  equipments. 
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The  Chairman.  Of  course,  that  is  all  confined,  however,  to  the 
interstate  commerce  proposition  ? 

Mr.  Smith.  To  interstate  carriers,  yes ;  but  the  description  of  the 
information  itself  is  unrestricted. 

The  Chairman.  Of  course  there  is  a  great  variety  of  facts  detailed. 
Has  the  power  of  the  Commission  to  compel  a  number  of  those  facts 
ever  been  settled  by  the  courts? 

Mr.  Smith.  It  has  been  settled  in  their  favor  a  number  of  times,  I 
think. 

The  Chairman.  We  all  know  that  the  returns  heretofore  made  to 
the  Interstate  Commerce  Commission  were  never  made  under  oath  and 
never  amounted  to  anything. 

Mr.  Smith.  Of  course  they  have  been  very  valuable  for  statistical 
purposes. 

The  Chairman.  That  is  true ;  but  as  far  as  binding  the  officers  of 
the  corporations,  they  amounted  to  very  little. 

Mr.  Davenport.  Do  you  recognize  any  intrinsic  distinction  between 
the  power  of  Congress  to  regulate  interstate  carriers  and  other  people 
engaged  in  interstete  commerce,  admitting  the  fact  that  Congress  has 
the  power  to  legislate  as  to  the  price  to  be  charged  for  transportation ; 
or  is  it  your  idea  that  Congress  could  regulate  the  price  to  be  charged 
for  ^oods  in  interstate  commerce?  Is  there  not  a  distinction,  for  ex- 
ample, between  the  power  of  Congress  over  the  subject  of  interstate 
roads  and  the  power  of  Congress  to  regulate  commerce  in  other 
branches? 

Mr.  Smith.  That  is  a  little  aside  from  my  present  argument,  and  it 
would  take  a  long  time  for  me  to  answer  that  question. 

The  Chairma>J'.  Of  course,  in  one  case  Congress  has  the  legislative 
power  to  fix  the  rate  for  which  transportation  shall  be  sold  and  I 
suppose  it  is  fair  to  assume  that  all  the  legislation  must  come  down 
to  the  question  of  procuring  the  transportation  to  be  furnished  for  a 
reasonalble  rate  without  discrimination? 

Mr.  Smith.  That  covers  the  interstate  commerce  act. 

The  Chairman.  All  the  things  that  the  Interstate  Commerce  Com- 
mission have  the  power  to  enforce  in  the  last  analysis  are  expected 
to  produce  equal  rates  at  a  reasonable  price? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  And  it  must  all  come  down  in  the  last  analysis  to 
the  question  of  what  is  a  reasonable  price  for  the  commodity  sold 
and  whether  we  have  the  same  legislative  power  to  undertake  to 
determine  the  price  of  merchandise  f 

Mr.  Smith.  Not  altogether,  to  my  mind. 

The  Chairman.  Where  do  you  get  the  point  of  articulation  except 
in  the  public  price?  How  does  it  concern  me  whether  the  United 
States  Steel  Corporation  or  the  Standard  Oil  Company,  if  you  please, 
is  engaged  in  the  monopolization  of  trade,  unless  the  product  that  I 
buy  from  them  costs  me  more  than  it  otherwise  should?  You  rep- 
resent the  consumer  ? 

Mr.  Smith.  That  is  true,  among  other  interests. 

The  Chairman.  Is  not  the  consumer's  interest  the  interest  we  are 
looking  out  for? 

Mr.  Smith.  Yes,  sir ;  but  we  have  to  look  out  for  others. 
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The  Chaibman.  To  be  sure.  What  interest  does  the  corporation 
have,  except  to  get  a  fair  return  on  its  capital  ?  What  interest  does 
the  corporation  or  the  individual  have  except  to  get  a  fair  price? 

Mr.  Smfth.  The  public  is  interested  in  the  public  health  and 
morals. 

The  Chairman.  You  are  now  getting  into  the  domain  of  the  police 
power. 

Mr.  Smith.  No,  sir;  the  power  given  by  the  commerce  clause  is 
plenary. 

The  Chaibman.  Is  it  your  proposition  that  under  the  commerce 
clause  we  can  exercise  the  police  power? 

Mr.  Smith.  That  depends  on  your  definition  of  police  power. 
Take  the  lottery  cases. 

The  Chairman.  Take  the  general  proposition. 

Mr.  Smith.  There  they  exercise  such  a  power. 

The  Chair:&ian.  Do  you  say  that  the  court  predicated  its  action 
upon  that  proposition  ? 

Mr.  Smith.  In  the  lottery  cases  they  certainly  exercised  these 
powers,  and  we  are  continually  doing  it  for  the  question  of  safety 
in  the  Steamboat-Inspection  Service. 

The  Chairman.  What  other  questions  are  involved  in  the  ordi- 
nary  business  corporation? 

Mr.  Smith.  Take,  for  instance,  a  ship  corporation:  w.e  put  large 
restrictions  on  their  boats ;  we  require  them  to  carry  life-preservers. 

The  Chairman.  Take  a  corporation  engaged  in  merchandise;  take 
the  Standard  Oil  Companv,  or  take  the  Steel  Corporation,  which 
manufacture  products.  What  interest  has  the  public  in  the  regula- 
tion of  the  Steel  Corporation  as  distinguished  from  the  question  of 
price  they  pay  for  the  goods? 

Mr.  Smith.  A  boiler  that  is  made  of  steel  might  eicplode.  That  is 
inspected  by  the  Government  now  at  the  mills  and  stamped.  It  is 
a  question  of  public  safety. 

That  covers,  I  think,  the  points  I  desired  to  make  on  the  question 
of  information. 

I  will  take  up  now  another  question,  the  (][uestion  of  the  word 
"  reasonable."  Two  questions  are  connected  with  that.  In  the  first 
place,  whether  that  is  a  distinction  recognized  in  common  law.  I 
understand  there  are  some  criticisms  on  that  point  and  the  brief  I 
will  submit  covers  that  pretty  completely. 

The  Chairman.  What  ground  do  you  take  ? 

Mr.  Smith.  That  at  common  law  there  is  a  very  marked  and  well- 
established  distinction  between  a  reasonable  and  imreasonable  re- 
straint of  trade.    Judge  Taft,  in  the  Addyston  Pipe  case,  says : 

Contracts  that  were  in  unreasonable  restraint  of  trade  at  common  law  were 
not  unlawful  in  the  sense  of  being  criminal,  or  giving  rise  to  a  civil  action  for 
damages  in  favor  of  one  prejudicially  affected  thereby,  but  were  simply  void 
and  were  not  enforced  by  the  courts. 

And  Chief  Justice  Tyndall  said : 

We  do  not  see  how  a  better  test  can  be  applied  to  the  question  whether  rea- 
sonable or  not  than  by  considering  whether  or  not  the  restraint  is  such  a  one 
as  to  afford  a  fair  protection  to  the  interests  of  the  party  in  favor  of  whom  it  la 
given,  and  not  so  large  as  to  Interfere  with  the  interests  of  the  public.    What- 
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ever  restraint  is  larger  than  the  necessary  protection  of  the  party  can  be  of  no 
benefit  to  either ;  it  can  only  be  oppressive ;  and  if  oppressive,  it  is  In  the  eye  of 
the  law  unreasonable. 

The  Chaikman.  That  construction  is  not  predicated  on  conspiracy. 

Mr.  Smith.  It  was  predicated  on  where  a  man  was  carrying  on  a 
work  in  certain  lines.  Now,  let  me  read  the  decree  in  the  Trans- 
Missouri  case.    Mr.  Peckham  said : 

Contracts  in  restraint  of  trade  have  been  known  and  8iK>ken  of  for  hundreds 
of  years,  both  in  England  and  this  country,  and  the  term  includes  all  kinds  of 
those  contracts  which  In  fact  restrain  or  may  restrain  trade.  Some  of  sach 
contracts  have  been  held  void  and  unenforceable  in  the  courts  by  reason  of 
their  restraint  being  unreasonable,  while  others  have  been  held  valid  because 
they  were  not  of  that  nature. 

That  is,  at  the  time  of  the  Trans-Missouri  decision  in  1897,  the 
opinion  of  the  court  recognized  the  distinction  as  established  for 
hundreds  of  years  in  the  common  law. 

The  Chairman.  There  is  no  question  about  that? 

Mr.  Smith.  No,  sir. 

The  Chairman.  That  opinion  does  not  predicate  the  term  "  reason- 
able or  unreasonable  "  upon  the  term  "  combination?" 

Mr.  Smith.  That  was  in  the  Trans-Missouri  case.  Then  we  come 
up  to  1890,  when  the  law  was  passed. 

The  Chairman.  I^  there  not  a  distinction  between  a  combination 
and  a  conspiracy  in  restxaint  of  trade  ? 

Mr.  Smith.  A  combination  is  where  men  get  together  and  com- 
bine— two  or  more  men — and  fix  the  price. 

The  Chairman.  That  is  a  restraint  of  trade? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  How  do  you  define  conspiracy  ? 

Mr.  Smith.  Where  a  man  prior  to  the  Sherman  law  either  agreed 
to  do  an  unlawful  act  or  where  he  agreed  by  unlawful  means  to  do 
a  lawful  act. 

The  Chairman.  Under  the  Sherman  law  that  is  unlawful  ? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  What  is  the  legal  definition  of  a  combination, 
where  two  men  combine  to  restrain  trade  ? 

Mr.  Smith.  The  restraint  of  trade  is  not  unlawful;  the  combina- 
tion is  unlawful. 

The  Chairman.  Is  not  the  agreement  between  two  or  more  per- 
sons to  restrain  trade  covered  by  the  Sherman  law  ? 

Mr.  Smith.  Yes,  sir. 

The  Chairman.  I  am  referring  to  the  Sherman  antitrust  law. 

Mr.  Smith.  I  thought  you  were  just  using  that  as  an  illustration. 
I  was  talking  about  the  common  law.  My  proposition  went  solely  to 
the  common-law  distinction. 

The  Chairman.  I  want  to  read  from  the  dissenting  opinion  of 
Judge  Holmes  in  the  Northern  Securities  case,  where  he  states  the 
distinction,  and  see  how  that  appeals  to  you.    He  says : 

Contracts  In  restraint  of  trade,  I  repeat,  were  contracts  with  strangers  to 
the  contractor's  business,  and  the  trade  restrained  was  the  contractor's  own. 

Combinations  or  conspiracies  in  restraint  of  trade,  on  the  other  hand,  were 
combinations  to  keep  strangers  to  the  agreement  out  of  the  business.  The 
objection  to  them  was  not  an  objection  to  their  effect  uix)n  the  parties  malcing 
the  contract,  the  members  of  the  combination  or  firm,  but  an  objection  to  their 
intended  effect  upon  strangers  to  the  firm  and  their  supposed  consequent  effect 


HBiBINO  OK  HOUSE  BILL  19745 — SMITH.  Qg7 

upon  tbe  public  at  large.  In  other  words,  they  were  regarded  as  contrary  to 
public  policy  because  they  monopolized  or  attempted  to  monopolize  some  portion 
of  the  trade  or  commerce  of  the  realm. 

If  he  is  right,  he  quite  clearly  states  the  legal  distinction  between 
a  contract  per  se  in  restraint  of  trade  and  combinations  and  con- 
spiracies; if  he  is  correct.  The  question  in  my  mind  is  whether  or 
not  any  authorities  can  be  found  that  show  that  any  court  has  ever 
predicated  upon  combinations  and  conspiracies  tending  to  monopo- 
lize the  element  of  reasonableness  or  unreasonableness,  or  whether 
or  not  they  do  not  always  predicate  the  qualification  of  reasonable 
or  unreasonable  upon  what  he  calls  "  contracts  in  restraint  of  trade." 

Mr.  Smith.  I  see  your  point.  My  impression  is  that  it  is  so,  that 
they  have.    I  am  not  prepared  to  answer  that  point  offhand,  however. 

Mr.  Davenport,  Have  you  any  case? 

Mr.  Smith.  I  can  not  say  that  I  have  at  hand  now. 

Mr.  Littlefield.  If  you  will  have  your  man  look  up  mv  speech, 
made  in  1903,  you  will  see  that  I  submit  a  large  number  of  authori- 
ties prepared  by  the  law  clerk  of  the  Interstate  Commerce  Commis- 
sion, in  which  those  cases  are  all  collected,  and  up  to  that  time  he 
was  not  able  to  find  a  single  case  where  the  element  of  reasonable  or 
unreasonable  was  predicated  upon  combinations  or  conspiracies,  but 
they  were  all  predicated  upon  what  Justice  Holmes  here  referred  to 
as  "  contracts  between  private  individuals,"  or  contracts  where  people 
contracted  themselves  out  of  trade. 

Mr.  Smith.  Where  the  effect  was  upon  one  of  the  contracting 
parties  and  not  upon  the  public. 

Mr.  Littlefield.  Of  course,  when  one  individual  contracts  with 
another  to  contract  himself  out  of  trade,  that,  of  itself,  if  it  is  gen- 
eral as  to  time  and  place,  is  theoretically  and  technicalljr,  perhaps, 
in  a  sense,  in  restraint  of  trade.  Of  course  that  proposition  applied 
with  very  much  greater  force  one  hundred  years  ago,  when  there 
would  not  be  more  than  half  a  dozen  people  engaged  m  any  business. 
I  am  not  sure,  in  my  own  mind,  whether  we  could  find  any  legal  jus- 
tification for  predicating  reasonable  or  unreasonable  upon  conspira- 
cies as  tending  to  monopolize  as  distinguished  from  contracts  where 
a  man  contracted  himself  out  of  trade. 

Mr.  Smith.  I  can  not  answer  the  proposition  now  specifically,  but 
I  will  as  rear  as  I  can  later. 

Mr.  Littlefield.  I  will  be  glad  to  get  the  benefit  of  your  investi- 
gation on  that  line,  and  I  think  it  may  be  an  important  distinction. 

Mr.  Smith.  Taking  up  the  further  point  in  connection  with  rea- 
sonable and  unreasonable,  and  those  words — the  point  that  has  been 
made — ^that  the  insertion  of  the  word  "  reasonable,"  as  you  raised  a 
little  while  ago,  may  render  the  statute  so  indefinite  as  to  make  it 
inapplicable  and  void  as  applied  to  particular  cases. 

Mr.  Littlefield.  The  very  proposition  is  that  it  invalidates  all  its 
criminal  provisions  by  reason  of  the  fact  that  it  leaves  entirely  uncer- 
tainj  without  the  aid  of  any  definite  legal  standard,  the  crime  against 
the  individual;  but  I  believe  you  have  some  suggestions  on  that  line. 

Mr.  Smith.  Yes;  I  have  some  suggestions  on  that  line.  In  the 
first  place,  I  could  not,  of  course,  admit  that  the  word  "  unreason- 
able "is  indefinite  or  uncertain.  It  has  been  construed  about  as  often, 
I  suppose,  as  any  word  in  the  law  has  been  construed  in  connection 
with  this  particular  subject,  and  of  course  the  fundamental  propo- 
sition  
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pany   142  Fed.,  176 
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Mr.  LtTTTLEFiELD.  He  can  put  those  reports  in  the  record.  Your 
proposition  is  that  the  statute,  at  any  rate,  whether  the  civil  side  or 
the  criminal  side  has  been  most  relied  upon,  is  both  civil  and  criminal 
in  its  character  ? 

Mr.  Smith.  Yes ;  but  that  its  character,  practically,  has  been  almost 
entirely  civil. 

Mr.  LiTTLEFiELD.  In  its  practical  application  that  that  side  has 
been  relied  upon  almost  wholly  ? 

Mr.  Smith.  Yes,  sir. 

Mr.  Davenport.  May  I  inquire,  Mr.  Smith,  whether  or  not  the 
determination  of  whether  it  is  a  penal  or  remedial  statute  purely 
depends  upon  whether  the  criminal  prosecutions  or  the  civil  are 
resorted  to? 

Mr.  Smith.  Certainly  not. 

Mr.  Davenport.  Let  me  call  your  attention  to  three  distinct  things 
in  that  act — the  criminal  proceedings,  the  forfeiture  and  confiscation 
of  all  trust-made  goods,  and  the  treble  damage  feature.  Are  not  all 
those  within  the  construction  of  State  laws  by  courts  penal  in  their 
character  ? 

Mr.  Smith.  You  make  a  distinction,  Mr.  Davenport,  between  penal 
and  criminal  ? 

Mr.  Davenport.  Certainly  I  do. 

Mr.  LiTTLEFiELD.  The  Northern  Securities  case,  of  course,  as  we  all 
know,  was  a  bill  in  equity  on  the  part  of  the  Gk)vernment  to  dissolve 
the  company  on  the  ground  of  the  violation  of  the  Sherman  anti- 
trust law.  I  will  reaa  you  a  short  extract  from  Mr.  Justice  Holmes's 
opinion  to  see  whether  you  agree  with  him.  I  am  reading  from  page 
401.    Mr.  Justice  Holmes  says : 

The  statute  of  which  we  have  to  And  the  meaning  is  a  criminal  statute.  The 
two  sections  on  which  the  Government  relies  both  make  certain  acts  crimes. 
That  is  their  immediate  purpose  and  that  is  what  they  say.  It  is  vain  to  Insist 
that  this  is  not  a  criminal  proceeding.  The  words  can  not  be  read  one  way  in  a 
suit  which  is  to  end  in  fine  and  imprisonment  and  another  way  in  one  which 
seeks  an  injunction.  The  construction  which  is  adopted  is  one  of  the  other 
sort. 

Without  suggesting  that  that  is  any  opinion  of  the  law.  it  is  a 
pretty  effective  statement  of  what  he  thought  about  it. 

Mr.  Smith.  It  certainly  is  what  Justice  Holmes  thought  about  it. 

Mr.  LiTTLEFiELD.  What  do  you  think  about  that  proposition  ? 

Mr.  Smith.  When  it  comes  to  the  statement  that  it  is  vain  to 
insist  that  this  is  not  a  criminal  proceeding,  I  can  not  follow  him. 
Can  you  ? 

Mr.  LiTTLEFiELD.  I  do  not  suppose  he  expects  that  sentence  to  be 
taken  literally.  I  suppose  what  he  intends  to  lay  down  was  that  the 
state  of  facts  before  the  court  was  of  the  character  denominated 
"  criminal,"  and  in  receiving  their  construction  in  the  criminal  pro- 
ceedings the  parties  were  entitled  to  the  same  consideration  in  the 
civil  proceedings.  If  that  be  true,  of  course  the  language  of  this 
statute  is  subject  to  the  criticism,  no  matter  whether  you  rely  on  the 
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civil  side  or  the  criminal  side,  that  would  be  applied  to  a  criminal 
statute;  that  is,  if  the  general  proposition  is  true. 

Mr.  Smith.  There  might  be  some  force  in  that  contention,  but  I 
would  not  admit  its  truth  for  a  minute. 

Mr.  Emery.  I  would  like  to  inquire  if,  in  view  of  the  fact  that  the 
evidence  spoken  of  by  Mr.  Justice  Holmes  in  that  case  and  in  other 
cases  exists  as  to  the  criminal  character  of  these  combinations,  there 
is  at  the  present  time  any  action  pending  by  the  Bureau  of  Corpora- 
tions or  the  Department  of  Justice  to  prosecute  criminally  any  of 
these  combinations? 

Mr.  LiTTLEFiELD.  He  does  not  know  anything  about  the  Depart- 
ment of  Justice,  and  the  Bureau  of  Corporations  does  not  conduct 
any  prosecutions. 

Mr.  Jjow.  Did  Mr.  Justice  Holmes,  in  expressing  his  opinion  as  to 
the  criminal  character  of  the  law,  go  on  to  express  the  idea  in  any 
form  that  the  use  of  words  "  unreasonable  "  or  "  reasonable  "  was 
favored  ? 

Mr.  LiTTLEFiELD.  He  did  not  discuss  that.  Of  course,  Mr.  Justice 
Holmes  dissented  from  the  majority  in  that  case  and  held  that  the 
facts  were  such  that  the  Northern  Securities  Company  did  not  come 
within  the  provisions  of  the  Sherman  antitrust  law. 

Mr.  Low.  My  recollection  is  that  the  whole  court  discussed  that 
question  of  reasonable  and  unreasonable.  Did  not  any  of  them  state 
tnat  the  use  of  the  words  destroyed  it  ? 

Mr.  LiTTLEFiELD.  I  would  uot  State  about  that  without  examining 
it  carefully,  but  I  do  not  think  there  has  been  any  discussion  on  that 
question  since  the  Trans-Missouri  case,  where  the  court  passed  upon 
that,  except,  possibly,  the  dissenting  note  of  IV^r.  Justice  Brewer  in 
one  of  the  cases  recently  decided,  where  there  is  an  intimation  on  his 
part  that  under  certain  circumstances  he  might  reach  a  different 
conclusion. 

Mr.  Smith.  That  is  the  Northern  Securities  case? 

Mr.  LiTTLEFiELD.  Ycs.  I  remember  hearing  Mr.  Justice  Brewer 
raising  that  point. 

Mr.  Smith.  In  the  Trans-Missouri  case,  in  discussing  the  case,  the 
judges  all  along  have  assumed,  apparently,  that  the  word  might  be 
put  into  the  act  without  invalidating  the  same.  We  had  rather  a 
peculiar  condition.  Up  to  1890,  when  the  law  was  passed,  of  course  a 
combination  in  restraint  of  trade  was  not  criminal,  so  there  was  no 
means  of  getting  a  construction  of  the  word  "  reasonable." 

Mr.  LiTTLEFiELD.  You  mean  not  criminal  as  to  Federal  purposes? 

Mr.  Smith.  No. 

Mr.  Davenport.  On  that  very  point  the  same  thing  is  in  the  inter- 
state-commerce act,  and  that  was  construed  by  Mr.  Justice  Brewer, 
who  held  that  the  indictment  was  void. 

Mr.  Smith.  In  the  Tozer  case,  52  Federal  Reporter? 

Mr.  Davenport.  Yes. 

Mr.  Smith.  But  after  the  law  was  passed  in  1890  there  was  a 
period  between  1890  and  1897  where  they  got  construction  on  this 
question  of  reasonable.  That  period  stopped,  of  course,  with  1897^ 
because  in  1897  the  Supreme  Court  handed  down  the  Trans-Missouri 
decision  and  said  it  did  not  make  anv  difference  whether  the  combi- 
nation was  reasonable  or  unreasonable,  the  law  applied  to  it,  and 
between  1890  and  1897  we  had  a  number  of  decisions,  among  which 
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was  the  Trans-Missouri  case  in  the  circuit  court  of  appeals,  where  it 
was  stated  that  the  word  was  practically  in  the  law,  without  any 
suggestion  that  its  presence  in  the  law  would  invalidate  it. 

Mr.  LiTTLEFiELD.  They  went  so  far  as  to  hold  that  the  particular 
contract  they  were  discussing  was  reasonable,  and  therefore  not 
within  the  law? 

Mr.  Smith.  Exactly. 

Mr.  LiTTLEFiELD.  That  is  quite  a  different  thing  from  discussing 
the  question  as  to  whether  the  word  "  reasonable  "  in  the  law  woula 
affect  its  criminal  provisions. 

Mr.  Smith.  It  is  a  different  proposition,  I  admit,  Mr.  Chairman, 
but  very  relevant  thereto,  and  a  number  of  other  judges  have  gone 
on  the  same  proposition. 

Mr.  LiTTLEFiELD.  Of  couTsc  you  will  understand  that  that  judge 
might  have  so  held,  and  held  that  the  statute  did  not  apply  if  the 
word  "  reasonable  "  was  in,  and  therefore  make  the  act  invalid,  and 
for  that  reason  it  was  not  valid. 

Mr.  Smith.  He  did  not  say  so.  No ;  the  entire  trend  of  the  opin- 
ion up  to  the  Trans-Missouri  case  in  the  Supreme  Court  was  to  the 
effect  that  the  word  "  reasonable  "  was  substantially  in  the  law,  and 
in  the  Trans-Missouri  case  in  the  Supreme  Court  Mr.  Justice  Peck- 
ham,  in  the  opinion  of  the  majority  of  the  court,  uses  this  language ; 
that  is,  as  to  whether  the  word  "  reasonable  "  ought  to  be  in  the  law 
or  not.    He  says: 

These  constructions,  however,  are  not  facts.  If  the  act  ought  to  read  as  con- 
tended for  by  the  defendants,  Congress  is  the  body  to  amend  it,  not  this  court, 

intimating  that  if  the  word  "  reasonable  "  should  be  in  the  law  Con- 
gress should  put  it  tihere. 

Mr.  LiTTLEFiELD.  bearing  upon  this  distinction  that  I  have  just 
been  suggesting,  I  will  call  your  attention  to  Mr.  Justice  Brewer's 
concurrmg  note  in  the  Northern  Securities  case,  where  he  is  sup- 

f)osed  to  have  departed  from  the  theory  that  the  Sherman  antitrust 
aw  did  not  apply  to  all  restraints  of  trade,  reasonable  or  otherwise. 
He  says : 

Congress  did  not  intend  to  reach  and  destroy  those  minor  contracts  in  partial 
restraint  of  trade  which  the  long  course  of  decisions  at  common  law  had  af- 
firmed were  reasonable  and  ought  to  be  upheld. 

That  is  exactly  the  same  kind  of  a  contract  that  Mr.  Justice  Holmes 
differentiates.  At  least,  he  refers  to  a  course  of  decisions  upon 
which  the  court  had  predicated  reasonable  and  unreasonable  at  com- 
mon law.  My  suggestion  is  that  those  contracts  are  only  such  where 
people  contracted  themselves  out  of  business,  and  never  combinations 
and  conspiracies  in  restraint  of  trade.  If  I  am  correct  about  that, 
that,  of  course,  is  what  his  language  refers  to.  Of  course  I  may  not 
be  correct  about  that. 

Mr.  Smith.  He  may  be  referring  to  that,  but  T  do  not  think  he 
agrees  with  it ;  he  does  not  say  anything  about  ancillary  contracts. 

Mr.  LiTTLEFiELD.  Hc  rcfcrs  to  the  kind  that  the  long  course  of  the 
decisions  at  common  law  had  predicated  as  reasonable  and  ought  to 
be  upheld,  when  you  find  out  what  kind  those  were.  If  you  find  out 
that,  in  the  course  of  the  decisions  at  common  law,  the  courts  have 
never  held  a  combination  or  conspiracy  that  tends  to  monopolize 
trade  reasonable,  of  course,  those  are  not  the  kind  of  companies  you 
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are  to  refer  to.  If,  on  the  other  hand,  the  only  kind  the  courts  have 
referred  to  are  such  as  between  two  parties,  where  one  contracted 
himself  out  of  business,  that  must  be  tne  kind  he  referred  to.  That 
involves,  of  course,  the  correctness  of  the  original  assumption. 

Mr.  Smith.  But  you  will  notice  in  that  very  place  you  are  reading, 
just  before  that,  that  Justice  Brewer  said : 

That  act,  as  appears  from  its  title,  was  leveled  at  only  "  unlawful  restraints 
and  monopolies.'* 

I  was  referring  to  another  point.    He  said : 

I  think  that  In  some  respects  the  reasons  given:  for  the  judgments  can  not  be 
sustained.  Instead  of  holding  that  the  antitrust  net  included  all  contracts, 
reasonable  or  unreasonable,  in  restraint  of  interstate  trade,  the  ruling  should 
have  been  that  the  contracts  there  presented  were  unreasonable  restraints  of 
interstate  trade,  and  as  such  within  the  scope  of  the  act 

Mr.  LiTTLEFiELD.  Those  contracts  being  considered  in  that  case 
were  clearly  contracts  that  tended  to  the  monopoly  of  trade. 

Mr.  Smith.  He  makes  that  point  there.  The  word  "  reasonable  " 
ought  to  have  been  construed  into  the  act. 

Mr.  LiTTLEFiELD.  And  then  he  gives  his  reason  why  down  below. 

Mr.  Smith.  I  presume  that  is  intended  for  the  reason  why. 

Mr.  LiTTLEFiELD.  Oh,  yes. 

Mr.  Smith.  There  he  makes  the  point  that  the  word  "  reasonable  " 
should  be  in  the  act. 

Mr.  LiTTLEFiELD.  No,  hc  does  not  say  it  should  be  in  the  act. 

Mr.  Smith.  Substantially  so.  He  says  the  contracts  should  have 
been  declared  void  because  unreasonable. 

Mr.  LiTTLEFiELD.  No,  he  says  the  act  does  not  apply  to  minor  con- 
tracts, as  he  calls  them,  as  to  which  the  common  law  had  predicated 
the  element  of  reasonableness. 

Mr.  Smith.  He  says  the  ruling  should  have  been  that  the  contracts 
there  presented  were  unreasonaole  restraints  of  trade,  and  as  such 
within  the  scope  of  the  act. 

Mr.  LiTTLEFiELD.  Surc ;  but  that  is  not  the  same  thing  as  reading 
the  word  "  reasonable  "  into  the  whole  act. 

Mr.  Smith.  Xo,  but  it  is  reading  the  word  "  unreasonable  "  into 
the  act. 

Mr.  LiTTLEFiELD.  Xo,  it  is  not  that,  because  he  predicates  his  term 
"  reasonable  "  upon  these  contracts.  We  have  to  ascertain  what  class 
of  contracts  he  is  referring  to,  but  if  this  line  is  well  defined,  the 
whole  opinion  is  very  obvious  and  clear. 

Mr.  Smith.  He  aoes,  for  certain  purposes,'  read  the  word  into 
the  act. 

Mr.  LiTTLEFiELD.  You  are  correct  in  that ;  he  does  not  hold  that  it 
ought  to  go  in,  but  he  holds  it  now  is  in ;  that  is  not  quite  the  same 
thing. 

Mr.  Smith.  But  it  is  along  the  general  line  of  the  argument  I  am 
making. 

Mr.  LiTTLEFiELD.  The  only  point  I  make  is  that  there  is  nothing  in 
Judge  Brewer's  opinion  that  leads  us  to  infer  that  he  would  hold 
that  you  can  properly  predicate  upon  a  conspiracy  that  tends  to 
monopolize  trade  under  any  circumstances,  the  term  unreasonable  or 
reasonable.  There  is  nothmg  in  the  opinion  that  authorizes  us  to 
assume  that,  because  in  that  particular  case  they  were  passing  upon 
a  combination  that  clearly  had  a  tendency  to  monopolize  trade. 
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Mr.  Smith.  Yes;  they  were  in  that  particular  case.  There  have 
been  several  cases  which  cover  this  point,  and  particularly  one  in 
the  District  here,  the  court  of  appeals  of  the  District  of  Oolumbia, 
in  1896,  where  a  medical  practitioner  was  convicted  under  an  act  of 
Congress  approved  June  30, 1896,  of  unprofessional  and  dishonorable 
conduct,  and  the  court  said : 

This  obvious  duty  must  be  performed  by  the  legislature  itself,  and  can  not 
be  delegated  to  the  judiciary.  It  may  doubtless  be  accomplished  by  the  use  of 
words  or  terms  of  settled  meaning,  or  which  indicate  offenses  well  known  to 
and  defined  by  the  common  law.  Reasonable  certainty  in  view  of  the  conditions 
Is  all  that  is  required,  and  liberal  effect  is  always  given  to  the  legislative  intent 
when  possible. 

Those  are  the  words  "  unprofessional  and  dishonorable  conduct.'' 

Mr.  Davenport.  What  was  that  case? 

Mr.  Smith.  The  case  of  Czarra  v.  Board  of  Inspectors  of  the  Dis- 
trict of  Columbia.     (25  App.  D.  C.,  443.) 

Mr.  Stebbins.  Mr.  Chairman,  probably  if  there  was  anyone  who 
knew  what  the  legislative  intent  was,  it  was  Senator  Hoar,  and  in 
1903,  in  a  speech,  he  referred  to  section  1  of  the  antitrust  act,  and 
said  that  the  words  "in  restraint  of  trade"  were  not  modified  by 
other  words,  because,  he  said,  if  they  were,  it  would  be  conferring 
legislative  power  upon  the  courts,  and  that  they  purposely  left  out. 
That  shows  the  legislative  intent,  if  he  stated  the  matter  correctly. 

Mr.  Littlefield.  That  does  not  militate  against  this  authority 
Mr.  Smith  has  referred  to. 

Mr.  Smith.  I  have  some  other  cases  on  that  line,  also  the  case  of 
the  safety-appliance  law,  which  has  been  construed  in  a  number  of 
cases,  and  never  attacked  on  anv  such  ground  as  this. 

Mr,  LiTTjiEFiELD.  What  is  tlie  language  you  have  in  mind  that 
bears  on  this  point? 

Mr.  Smith.  "A  sufficient  number  of  cars  in  it,  so  equipped  with 
power  or  train  brakes,  that  the  en^neer  of  the  locomotive  drawing 
such  train  can  control  its  speed  without  requiring  the  brakeman  to 
use  the  common  hand  brake  for  that  purpose." 

Mr.  Littlefield.  Your  point  is  that  that  is  equally  as  indefinite? 
"A  sufficient  number;"  those  are  the  words. 

Mr.  Smith.  That  is  the  point. 

Mr.  Littlefield.  Have  there  been  an}'  prosecutions  under  that  ? . 

Mr.  Smith.  Oh,  many  of  them,  sir;  I  can  get  them  for  you. 

Mr.  Littlefield.  Do  you  know  whether  this  question  was  ever 
raised? 

Mr.  Smith.  I  am  quite  sure  it  was  never  raised;  we  have  looked 
for  cases  and  have  not  found  them. 

Mr.  Davenport.  One  case  came  to  the  Supreme  Court,  where  they 
sustained  it. 

Mr.  Littlefield.  My  question  was  whether  this  point  of  indefi- 
niteness  had  ever  been  discussed? 

Mr.  Smith.  It  has  never  been  raised,  so  far  as  I  know.  In  the 
case  of  the  United  States  v,  the  Baltimore  and  Ohio  Bailroad  the 
railroad  there  was  indicted  for  practicing  unreasonable  discrimina- 
tion, a  case  analogous  to  the  Tozer  case,  and  there  the  indictment  was 
held  bad  for  not  showing  the  particulars  of  the  unreasonable  dis- 
crimination.    That  is  reported  in  153  Federal  Reporter,  997. 
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Mr.  LiTTLBFiBLD.  That  is,  it 'did  not  proceed  on  the  invalidity  of 
the  statute,  but  on  the  insufficiency  of  the  indictment? 

Mr.  Smith.  Exactly.  ' 

Mr.  LiTTLEFiELD.  This,  therefore,  from  your  point  of  view,  would 
mmplj  say  it  was  incmnbent  upon  the  prosecuting  officer  to  allege  the 
specinc  facts  that  resulted  in  the  unreasonableness  and  did  not  affect 
the  validity  of  the  statute  itself. 

Mr.  Smith.  Precisely. 

Mr.  LnTLBFiELD.  Did  you  get  the  citation,  Mr.  Davenport  ? 

Mr.  Davenport.  Yes.  In  52  Federal  Reporter  there  is  a  case  of  a 
similar  character  to  that. 

Mr.  Smith.  Lest  I  take  too  much  of  your  time,  I  will  proceed  to 
one  other  important  point. 

Mr.  LiTFLEFiELD.  Bcforc  you  leave  that  question  I  want  to  get  one 
or  two  practical  suggestions  from  you.  What,  in  your  judgment, 
would  be  a  reasonable  combination  or  conspiracy  that  tended  to 
monopolize  trade  ? 

Mr.  Smith.  Suppose  you  strike  out  the  word  "  conspiracy." 

Mr.  LirrLETiEij).  Do  you  recognize  in  the  Sherman  antitrust  law 
any  reasonable  distinction  between  a  combination  by  way  of  a  trust 
or  otherwise  ?  The  proposition  now  is  that  the  corporations  may  be 
engaged  in  the  comoination  or  conspiracy  in  restraint  of  interstate 
trade,  if  it  be  reasonable.  What,  in  your  judgment,  is  a  reasonable 
combination  or  conspiracy  under  the  Sherman  antitrust  law  ? 

Mr.  Smith.  I  will  point  out  my  difficulty  there.  When  you  use 
the  word  "  reasonable  '  or  "  conspiracy,"  it  may  mean  an  unlawful 
end,  or  by  unlawful  means.     You  do  not  mean  by  unlawful  means? 

Mr.  LiTTLEFiELD.  No ;  an  unlawful  end. 

Mr.  Smith.  Exactly. 

Mr.  LiTTLEFiELD.  What  would  be  a  reasonable  combination  or  con- 
spiracy that  tended  to  monopolize  interstate  trade? 

Mr.  Smith.  Cutting  out  tne  unlawful  means  part,  as  I  have  sug- 
gested, there  frankly  1  should  have  to  take  the  same  attitude  as  the 
court,  that  whatever  is  a  fair  protection  to'  the  parties  in  interest 
and  is  not  against  the  public  interest  is  reasonable. 

Mr.  LiTTi^FiELD.  Does  that  give  me  definite  information  as  to 
what  you  would  hold  to  be  reasonable? 

Mr.  Smith.  About  as  definite  as  can  be  given  offhand. 

Mr.  LiTTLEFiELD.  Would  the  element  of  the  price  of  the  product 
enter  into  your  determination  of  that  question?  I  would  like  to 
know  that  right  now. 

Mr.  Smith.  It  might  have  some  connection  with  it  in  certain  cir- 
cumstances. 

Mr.  LiTTLEFiELD.  Are  you  going  to  make  that  incidental,  or  the 
principal  element  in  your  determination?  I  will  ask  vou  now  this 
concrete  question:  Suppose  the  United  States  Steel  Company  files 
with  vour  Bureau  a  contract  under  this  law  to  accomplish  something. 
I  will  assume  now  that  they  want  to  enter  into  a  comoination  or  con- 
spiracy to  restrain  trade  which  they  claim  is  reasonable  in  its  char- 
acter. What  I  would  like  to  know  from  you  is  whether  the  price 
that  they  make  is  going  to  be  a  factor  in  your  determination  ? 

Mr.  Smith.  It  certainly  would  be  a  factor. 

Mr.  LiTTLEFiELD.  Is  it  goiug  to  be  the  determining  factor,  or  only 
incidental  ? 
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Mr.  Smith.  It  might  be  determining. 

Mr.  LiTTLEFiELD.  1  think  it  ought  to  oe  the  determining  one. 

Mr.  Smith.  I  do  not  think  it  necessarily  would  be  the  determining 
one. 

Mr.  LiTTLEFiELD.  So  that  you  can  not  say  that  the  price  that  the 
consumer  is  going  to  pay  for  steel  rails  is  going  to  be  the  determining 
factor  ? 

Mr.  Smith.  No. 

Mr.  LiTTLEFiELD.  Can  you  think  of  any  other  object  the  United 
States  Steel  trust  would  have  in  connection  with  the  manufacturing 
of  steel  rails  except  to  control  the  price?  What  object  can  they 
have?  If  they  have  any  other,  I  would  like  to  know  what  it  is,  if 
it  is  not  to  control  the  price. 

Mr.  Smith.  I  have  not  discussed  it  with  them;  I  can  imagine  it 
might  have  to  do  with  the  distribution. 

Mr.  LiTTLEFiELD.  What  has  the  distribution  to  do  with  it  unless  it 
comes  to  the  end  of  the  price? 

Mr.  Smith.  It  might  be  the  traffic  over  the  railroad. 

Mr.  LiTTLEFiELD.  What  has  that  to  do  with  the  rails  unless  it  comes 
back  to  the  price? 

Mr.  Smith;,  It  affects  the  welfare  of  the  railroad. 

Mr.  LiTTLEFiELD.  How  are  they  going  to  get  the  interest  on  the 
capital  invested  unless  they  get  the  price  from  the  consumer? 

Mr.  Smith.  It  might  be  that,  and  might  be  for  the  purpose  of  pro- 
tecting their  ore  deposits. 

Mr.  LiTTLEFiELD.  What  do  they  protect  those  for;  to  reduce  pro- 
duction ?. 

Mr.  Smith.  It  might  be  that. 

Mr.  LiTTLEFiELD.  And  what  is  that  for;  to  reduce  the  price? 

Mr.  Smith.  I  should  consider  the  price. 

Mr.  LiTTLEFiELD.  Is  it  Dot  the  determining  factor? 

Mr.  Smith.  Not  always. 

Mr.  LiTTLEFiELD.  What  is  the  object  of  the  Sherman  antitrust  law 
unless  it  is  to  protect  the  public  against  the  prices  imposed  by  mo- 
nopolies ? 

Mr.  Smith.  I  know  what  the  Supreme  Court  said : 

Ck)ngreBS  did  not 

Mr.  LiTTLEFiELD.  That  is  too  obvious  for  discussion,  because  there 
is  nothing  in  the  act.  But  do  you  mean  to  say  that  the  Sherman  anti- 
trust act  does  not  proceed,  in  its  ultimate  genesis,  to  protect  the  public 
against  prices  when  it  condemns  conspiracies  in  restraint  of  trade? 

Mr.  Smith.  I  do  not  know  that  that  is  its  main  purpose. 

Mr.  LiTTLEFiELD.  What  is  the  purpose  of  a  monopoly  to  restrain 
trade;  to  increase  the  price  or  to  aimmish  it? 

Mr.  Smith.  Usually  to  increase  the  price. 

Mr.  LiTTLEFiELD.  Usually  ? 

Mr.  Smith.  Yes. 

Mr.  LiTTLEFiELD.  Can  you  think  of  a  monopoly  that  tends  to  con- 
trol trade  whose  purpose  is  not  to  increase  the  price? 

Mr.  Smith.  Yes;  1  can  think  of  a  great  many  whose  purpose  is 
simply  to  keep  the  prices  stable.  I  know  of  a  great  many  monopolies 
that  put  the  prices  down. 

Mr.  LiTTLEFiELD.  Put  them  down  temporarily. 
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Mr.  Smith.  To  keep  them  stable. 

Mr.  LiTTLEFiELD.  Why  keep  them  stable? 

Mr.  Smith.  Because  it  is  better  for  the  business. 

Mr.  LiTTLEriELD.  Better  for  the  public? 

Mr.  Smith.  Better  for  the  public  and  better  for  the  business. 

Mr.  LnTLEFiELD.  And  must  not  the  consumer  stand  by  and  take 
his  chances? 

Mr.  Smith.  I  investigate  the  question  of  price. 

Mr.  LmxEFiELD.  I  am  asking  you  whether,  when  you  determine 
the  question  as  to  whether  the  contract  filed  before  you  is  reasonable 
or  unreasonable,  the  effect  upon  the  consumer  is  not  to  be  the  deter- 
mining factor. 

Mr.  Smith.  It  is  a  very  important  factor. 

Mr.  LiTTLEFiELD.  Is  it  uot  to  bc  the  determining  factor? 

Mr.  Smith.  No,  sir. 

Mr.  LiTTLEFiELD.  Then  we  are  not  interested  in  the  protection  of 
the  consumer  as  the  great  purpose;  who  are  we  interested  in? 

Mr.  Smith.  A  great  many  classes. 

Mr.  LiTTLEriELD.  Who  are  we  legislating  for  under  this — for  the 
consumer  or  the  corporation  ? 

Mr.  Smith.  Supposed  to  be  legislating  for  the  public. 

Mr.  LiTTLEFiELD.  Who  is  the  public,  the  consumer? 

Mr.  Smith.  It  represents  the  consumer,  employees,  employers, 
natural  resources,  the  transportation  lines,  and  all  sorts  of  interests. 

Mr.  LrrrLEFiBLD.  Whose  interest  are  we  looking  out  for? 

Mr.  Smith.  The  public  interests. 

Mr.  LiTTLEFiELD.  Who  is  the  public,  the  consumer  ? 

Mr.  Smith.  It  is  part  of  the  public. 

Mr.  LiTTLEFiELD.  Is  it  uot  the  great  part  of  the  public? 

Mr.  Smith.  I  should  say,  in  regard  to  one  contract,  it  might  be  all, 
in  regard  to  another  it  might  not. 

Mr.  LrrrLEFiEU).  Would  you  pass  on  any  contract  and  determine 
whether  it  was  reasonable  or  not  without  taking  into  account  the 
cost  of  producing  to  the  producer? 

Mr.  Smith.  Any  contract  that  involved  the  question  of  price  I 
should  certainly  consider  the  matter. 

Mr.  Littl&ield.  It  would  be  pretty  hard  to  conceive  of  a  con- 
tract that  tended  to  monopolize  that  did  not  tend  to  put  up  the 
price.  The  combinations  and  conspiracies  that  tend  to  restrain  trade 
are  the  ones  referred  to  in  the  law. 

Mr.  Smith.  There  is  a  difference  between  restraining  trade  and 
monopolizing  trade. 

Mr.  LiTTLEFiELD.  If  they  are  not  conspiracies  that  tend  to  monopo- 
lize trade,  they  do  not  come  within  the  provisions  of  the  law. 

Mr.  Smith.  Restraint  of  trade  is  not  monopoly,  necessarily.  Those 
are  two  distinct  things. 

Mr.  LiTiLEFiELD.  The  act  itself  provides  for  monopolies. 

Mr.  Smith.  The  second  section  is  monopoly,  the  first  is  restraint. 

Mr.  LiTTLEFiELD.  Do  I  Understand  that  you  are  going  to  allow  the 
price  to  the  consumer  to  be  a  constant  factor  in  your  determination, 
or  are  you  going  to  .eliminate  it  ? 

Mr.  Smith.  It  would  certainly  be  a  very  important  factor. 

Mr.  LiTTLEFiELD.  Would  it  be  a  constant  factor  of  the  equation? 
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Mr.  Smith.  What  do  you  mean  by  constant  ? 

Mr.  LiTTLEFiELD.  I  mean  what  I  say.  Would  it  be  a  constant 
factor  of  the  equation?    Would  you  not  have  it  in  mind? 

Mr.  Smith.   I  certainly  have  it  in  mind. 

Mr.  LiTTLEFiELD.  Would  a  contract  that  gave  to  a  number  of  in- 
dividuals the  control  of  the  market,  so  that  they  reduce  the  output, 
have  any  other  effect  except  upon  the  price  to  the  consumer? 

Mr.  Smith.  Now,  Mr.  uhairman,  I  think  you  will  recognize  that 
this  puts  me  in  rather  a  diflScult  position  as  Commissioner  of  Corpo- 
rations to  answer  a  question  of  that  sort. 

Mr,  LiTTLEFiELD.  Very  true,  but  the  responsibility  is  upon  me  to 
recommend  this  legislation,  and  ought  I  not  to  know  what  privi- 
leges the  combinations  want  to  get,  and  how  they  are  going  to  do 
it,  and  on  what  basis  it  is  going  to  be  done,  before  I  turned  it  over 
to  somebody?  What  I  want  to  get  right  now  is  whether  the  price 
to  the  consumer  is  going  to  be  a  constant  factor  in  the  general 
equation.  Here  is  the  proposition.  Here  are  great  combinations 
that  say  they  want  something.  I  do  not  know  what  they  want.  They 
have  not  told  me.  Nobody  has  come  with  authority  from  them  to 
tell  me.  Ought  I  not  to  know  in  the  first  place  what  they  want  and 
why  they  want  it,  and  how  they  eicpect  to  accomplish  it,  and  if  that 
is  to  be  submitted  to  somebody  for  determination,  ought  I  not  to 
know  in  advance  what  that  somebody  is  going  to  do  before  I  turn 
it  over?    Is  that  not  a  fair  proposition? 

Mr.  Smith.  No,  sir ;  not  quite,  I  think.  You  might  say :  "  I  pro- 
pose to  establish  a  court,  but  I  want  to  know  beforehand  how  it  is 
going  to  decide." 

Mr.  LiTTLEFiELD.  I  waut  to  know  the  factors  they  are  going  to 
take  into  account  when  I  turn  this  whole  matter  over  to  the  Commis- 
sioner of  Corporations.  I  think  that  the  purposes  of  the  Sherman 
antitrust  law  are  to  prevent  the  charging  of  extortionate  prices  by 
combinations  that  tend  to  monopolize  trade.  Is  it  not  fair,  in  the 
exercise  of  a  fairly  wise  discretion,  for  me  to  know  whether  the  man 
who  is  to  finally  pay  is  to  be  considered  as  a  factor  in  the  equation  ? 

Mr.  Smith.  I  would  answer  that  yes,  right  off. 

Mr.  LiTTLEFiELD.  Must  you  not,  in  the  last  analysis,  depend 
upon  what  the  reasonable  price  of  everything  is  going  to  be? 

Mr.  Smith.  No,  sir ;  I  do  not  think  you  have  to. 

Mr.  LiTTLEFiELD.  Supposc  thcrc  is  a  combination  of  a  certain 
character  submitted  to  you  and  it  involves  the  production  of  steel 
rails?  Mr.  Carnegie  says  that  is  the  particular  subject  that  ought 
to  be  taken  care  of,  99  per  cent  of  the  other  would  be  crimina) 
combinations,  but  for  some  reason  or  other  he  seems  to  have  in- 
formation about  steel  rails  that  is  not  vouchsafed  to  Congress, 
that  99  per  cent  of  all  the  others  would  be  criminal  in  their  char- 
acter, and  should  be  shut  down;  how  are  you  going  to  be  able  to 
tell  whether  the  combination  for  the  purpose  of  controlling  the 
price  of  steels  rails  or  the  conservation  of  the  ore  supply  is  going 
to  be  reasonable  in  its  character  unless  you  know  something  about 
what  those  steel  rails  are  going  to  be  sold  for  ? 

Mr.  Smith.  It  certainly  would  have  to  be  taken  into  account. 

Mr.  LiTTLEFiELD.  You  would  have  to  take  into  account  the  cost  of 
production  ? 

Mr.  Smith.  Yes,  within  certain  limits. 
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Mr.  LiTTLEFiELD.  Of  coui'se  you  would  not  get  a  mathematical 
demonstration.  Then  you  would  have  to  determine,  with  reference 
to  what  is  a  reasonable  return,  about  what  would  be  a  reasonable  price 
to  pay,  in  a  general  way. 

Mr.  Smitji.  I  would  put  it  rather  this  way,  that  probably  any  fair 
adjudication  of  that  question  would  include  a  consideration  of  what 
was  an  unreasonable  price. 

Mr.  LirrLEFiELD.  That  is  the  same  thing. 

Mr.  Smith.  Not  by  any  means. 

Mr.  LiTTLEFiELD.  Oh,  sure.  Below  an  unreasonable  price  you  can 
have  any  price  but  the  price  that  does  not  produce  any  profit.  I 
understand  that,  but  it  does  not  change  the  scientific  attitude  of  the 
subject  at  all.    You  would  have  to  examine  the  price  to  the  customer. 

Mr.  Smith.  That  is,  I  would  have  to  determine  whether  it  was  an 
unreasonable  price ;  I  would  have  to  take  that  into  account. 

Mr.  LiTTLEFiELD.  And  you  would  have  to  ascertain,  first,  what  it 
cost  to  produce  the  rails,  and  next  you  would  have  to  ascertain,  per- 
haps in  ascertaining  that  question,  .the  amount  of  capital  involved. 
I  would  like  to  ask  you  this  question :  Assuming,  now,  that  you  have 
presented  to  you  by  some  great  corporation  the  concrete  proposition, 
and  that  within  the  members  of  that  corporation  among  others  we 
have  one  that  cost  $150,000  to  construct,  which  is  capitalized  in  our 
great  corporation  at  $1,000,000  or  $1,500,000,  ten  times  its  original 
cost  and  its  present  cost  of  duplication.  In  reaching  a  conclusion  as 
to  what  would  be  a  fair  cost,  would  you  predicate  your  judgment  on 
the  capitalization  of  the  $1,500,000  or  $150,000? 

Mr.  Smith.  Mr.  Chairman,  I  really  can  not  answer  that  kind  of 
a  question,  not  because  it  is  not  a  perfectly  fair  one. 

Mr.  LiTixEFiELD.  Do  you  mean  that  the  assumption  is  not  based 
on  a  fact  ? 

Mr.  Smith.  Not  at  all ;  but  I  mean  that  it  requires  me  to  lay  down 
principles  now  in  advance  that  I  neither  can  lay  down  nor  ought 
to  lay  down. 

Mr.  LiTTLEFiELD.  Do  you  suppose  I  will  turn  over  to  you  the  ques- 
tion, for  instance,  as  to  whether  the  United  States  Steel  Company  is 
entitled  to  make  a  profit  on  a  billion  and  a  half  when  it  is  capitalized 
with  a  million  and  not  know  what  you  are  going  to  do  with  it? 

Mr.  Smith.  All  you  turn  over  to  me  is  to  determine  the  nature  of 
the  contract. 

Mr.  LiTTLEFiELD.  You  are  to  determine,  in  the  first  instance, 
whether  it  is  unreasonable  or  not.  You  are  not  prepared  to  say  to 
me,  then,  whether,  when  you  determine  what  is  a  fair  return  on  the 
capital  of  the  corporation,  you  take  into  account  its  capitalization  or 
its  capital  ? 

Mr.  Smith.  I  am  not  prepared  to  lay  down  any  of  the  detailed 
principles  upon  which  these  questions  ought  to  be  determined. 

Mr.  LiTTLEFiELD.  That  settles  that,  then.  Let  me  put  you  another 
question. 

Mr.  Smith.  Except  this  one  proposition,  that  whoever  is  in  the 
office  should  follow  the  principles  so  far  as  they  are  laid  down  by  the 
common  law  and  the  courts. 

Mr.  LiTTLEFiELD.  Laid  down  by  the  common  law ;  but  you  are  not 
prepared  to  tell  me  whether  the  common  law  would  justify  you  in 
basmg  the  rate  on  the  capital  or  the  capitalization  ? 
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Mr.  Smith.  No. 

Mr.  LiTTLEFiELD.  SuoposG  R  Corporation  comes  before  you  that  is 
made  up  of  various  others,  some  of  which  it  has  purchased  for  the 
express  purpose  of  eliminating  them  as  competing  factors.  I  sup- 
pose that  is  subject  to  the  same  answer — ^that  as  to  these  two  or  three 
OTeat  fundamental  propositions  which  are  absolutely  at  the  base  of 
5ie  whole  business,  you  are  not  prepared  in  advance  to  state  to  me 
any  effect  they  would  have? 

Mr.  Smith.  I  do.  not  think  it  would  be  proper  or  wise  for  me  to 
do  so. 

Mr.  Littlbfield.  It  may  not  be  satisfactory  to  the  law  making 

Sower  unless  they  could  know  that  in  advance.  In  other  words,  you 
o  not  know  much  more  about  what  would  be  reasonableness  than 
Mr.  Low  did  when  he  started  in. 

Mr.  Smith.  I  do  not  know  how  much  he  knew. 

Mr.  liTTTLEFiELD.  He  Said  he  did  not  know  and  he  did  not  think 
anybody  else  knew. 

Mr.  Smith.  What  I  want  to  point  out  is  the  fact  of  the  effect  of 
the  commissioner's  decision  upon  the  contracts. 

Mr.  LiTTLEFiELD.  How  loug  do  you  think  it  would  take  you  to  ex- 
amine the  United  States  Stc^l  Company,  for  you  to  find  out  those 
facts  which  you  do  not  want  me  to  give  the  reasons  for?  How  long 
do  you  think  it  would  take  you  to  examine  the  United  States  Sted 
Company,  composed  of  about  160  different  corporations  and  involv- 
ing all  kmds  of  factors,  to  find  out  whether  a  scheme  they  submit  was 
reasonable  or  unreasonable? 

Mr.  Smith.  It  depends  on  what  that  scheme  was  and  how  far- 
reaching  it  was.  If  it  included  everything,  then  it  would  take  an 
indefinite  time,  of  course.  It  might  be  a  simple  agreement  that  you 
could  look  into  in  ten  minutes. 

Mr.  Littlbfield.  Can  you  conceive  of  any  scheme  on  the  part  of 
the  United  States  Steel  Company  to  control  the  price  of  raus  that 
does  not  involve  every  other  branch  of  that  corporation  ? 

Mr.  Smith.  There  might  be  a  contract  that  would  be  so  simple  that 
it  would  not  take  long. 

Mr.  LiTTLEFiELD.  Supposc  a  company  was  going  to  turn  over  to  the 
United  States  Steel  Corporation  tne  absolute  control  of  the  output 
and  the  price — ^that  is  what  they  want,  apparently — how  long  do  you 
think  it  would  take  you  to  examine  that  company  and  all  the  other 
companies  that  wanted  to  engage  in  that  operation? 

Mr.  Smith.  I  could  not  tell  you. 

Mr.  Littlbfield.  It  might  be  six  months  or  it  might  be  a  year? 

Mr.  Smith.  I  should  have  in  mind  this,  at  once:  That  the  only 
effect  of  my  decision  was  to  show  whether  the  prosecuting  officer^ 
action  was  reasonable  or  unreasonable. 

Mr.  LiTTLEFiELD.  That  would  make  it  reasonable? 

Mr.  Smith.  If  I  did  not  approve  the  contract  it  would  make  it 
just  as  it  was  under  the  Sherman  law. 

Mr.  LiTTLEFiELD.  No ;  it  would  make  it  reasonable  if  you  did  not 
declare  it  unreasonable.  Are  you  going  to  declare  these  contracts 
unreasonable  without  investigation  ? 

Mr.  Smith.  Oh,  no. 

Mr.  Littlbfield.  A  sort  of  a  rubber-stamp  proposition? 

Mr.  Smith.  Hardly. 
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Mr.  LiTTLEFiELD.  I  suppose  not.  How  much  of  this  do  you  think 
would  be  workable,  as  a  matter  of  practice,  with  the  immense  num- 
ber of  corporations  in  this  country!  How  many  cases  do  you  think 
you  could  pass  on  in  your  Bureau? 

Mr.  Smith.  I  have  had  a  good  many  presented  to  me  that  I  should 
say  were  reasonable. 

Mr.  LnTLEFiELD.  Then  the  chances  are  that  they  did  not  have  any- 
thing to  do^  with  the  Sherman  antitrust  law.  Take  this  case  we  had. 
Of  course  if  we  passed  this  law  it  is  going  to  be  open  to  contracts 
and  combinations  that  control  the  price. 

Mr.  Smith.  Yes. 

Mr.  LiTTLEFiELD.  Do  you  not  think  that  99  per  cent  of  them  would 
be  of  a  character  to  control  the  price  ?  What  are  people  engaged  in 
business  for? 

Mr.  Smith.  No  ;  I  do  not  think  they  will. 

Mr.  LiTTLEFiELD.  Are  people  engaged  in  business  for  the  purpose 
of  making  a  return  on  their  money  1 

Mr.  Smith.  Of  course. 

Mr.  LiTTLEFiELD.  How  do  they  make  their  money  except  in  the 
price  they  receive  for  the  goods  they  sell  ? 

Mr.  Smith.  I  retract  that  answer;  I  think  I  ought  to  take  that 
back. 

Mr.  LiTTLEFiELD.  There  does  not  happen  to  be  any  other  way  of 
making  money  except  in  the  price  of  goods  they  sell  to  the  con- 
sumer? 

Mr.  Smith.  No. 

Mr.  LiTTLEFiELD.  That  is  what  I  thought. 

Mr.  Smith.  Unless  they  have  investments  of  various  sorts — ^that  is, 
a  mere  equivalent. 

Mr.  LiTTLEFiELD.  You  kuow  what  I  mean  by  the  question. 

Mr.  Smith.  My  point  is  this :  That  contracts  come  up  continually 
that  do  not  have  much,  if  anything,  to  do  with  price. 

Mr.  LiTTLEFiELD.  Tnat  in  terms  do  not  specificallv  provide  for 
price,  but  can  you  conceive  of  the  underlying,  central  purpose  of  a 
great  corporation  that  does  not  result  in  the  end  in  the  price  to  the 
consumer? 

Mr.  Smith.  Yes ;  I  have  seen  a  great  many. 

Mr.  LiTTLEFiELD.  That  do  not  have  that  ultimate  purpose  in  view? 

Mr.  Smith.  Certainly. 

Mr.  LiTTLEFiELD.  I  would  like  to  have  you  sive  me  a  case  of  a  com- 
bination between  a  couple  of  companies  that  nad  not  anything  to  do 
with  the  price  of  the  product  or  its  output.  I  am  willing  to  concede 
I  am  not  familiar  with  all  these  things. 

Mr.  Smith.  I  do  not  pretend  to  be  myself.  Take,  for  instance — I 
must  be  a  little  careful,  because  I  have  to  refer  more  or  less  to  things 
in  my  own  Bureau,  which  are  confidential  matters. 

Mr.  LiTTLEFiELD.  I  do  uot  waut  you  to  state  anything,  of  course, 
that  embarrasses  the  Bureau. 

Mr.  Smith.  The  whole  discussion,  whatever  I  say,  has  reference, 
necessarily,  to  knowledge  T  have  of  a  confidential  nature.  For  in- 
stance, a  case  like  this  has  occurred — I  will  not  say  the  particular 
case — where  men  owning  great  tracts  of  timber,  for  instance,  in  the 
present  falling  off  of  prices  desire  to  restrict  their  output. 
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Mr.  LiTTLEFiELD.  What  for? 

Mr.  Smith.  So  as  to  save  their  timber.  The  proposition  is  this: 
When  there  is  no  large  demand  for  timber,  the  only  way  to  keep  the 
sales  up  is  to  cut  recklessly — ^that  is,  cut  an  entire  acre,  say,  and  take 
out  only  the  best  timber. 

Mr.  LiTTT^EriELD.  That  is,  when  there  is  not  a  sufficient  demand? 

Mr.  Smith.  Yes. 

Mr.  LiTTLEFiELD.  And,  of  course,  when  there  is  not  a  sufficient  de- 
mand, down  goes  the  price. 

Mr.  Smith.  Yes. 

Mr.  LiTTLEFiELD.  And  it  is  not  profitable  to  operate  ? 

Mr.  Smith.  Precisely. 

Mr.  Littlepield.  That  is  what  it  comes  to. 

Mr.  Smith.  But  they  are  not  attempting  to  establish  the  price. 

Mr.  Littlefield.  Not  on  its  face;  but  do  the  lumbermen  try  to 
tell  me  that  a  scheme  which  reduces  the  output  is  not  intended  to 
affect  the  low  price  by  reducing  the  amount  in  the  market  ? 

Mr.  Smith.  That  may  be  the  result  of  it. 

Mr.  Littlefield.  Do  you  think  any  of  them  would  stand  up  before 
me  and  make  that  statement?  They  may  say  they  want  to  conserve 
the  forests,  but,  necessarily,  keeping  the  product  out  of  the  market 
has  the  effect  of  increasing  the  price.  You  know  I  have  lived  in  a 
lumbering  country. 

Mr.  SMrrn.  I  am  not  saying  what  their  intention  is. 

Mr.  Littlefield.  Would  you  take  any  stock  in  it  if  they  stated  it? 

Mr.  Smith.  Possibly  I  have  stated  it  clumsily. 

Mr.  Littlefield.  Take  this  concrete  illustration:  Do  they  claim 
that  the  operation  of  the  Sherman  antitrust  law  has  been  so  em- 
barrassing to  them  that  they  are  now  in  a  condition  where  they  have 
to  combine  to  reduce  the  output? 

Mr.  Smith.  T  suppose  that  is  what  they  claim. 

Mr.  LnTLEFiELD.  Are  you  familiar  with  the  fact  that  during  the 
years  1905,  1906,  and  1907  they  were  getting  the  highest  prices  they 
ever  received  for  lumber  and  making  the  handsomest  returns  they 
ever  made? 

Mr.  Smith.  I  know  they  were  getting  high  prices. 

Mr.  Littlefield.  They  were  getting  enormously  high  prices,  were 
they  not? 

Mr.  Smith.  Yes,  sir. 

Mr.  Littlefield.  Did  they  not  get  them  notwithstanding  the  Sher- 
man antitrust  law? 

Mr.  Smith.  If  they  got  them,  the  Sherman  antitrust  law  was 
there. 

Mr.  Littlefield.  'What  law  has  operated  to  reduce  the  prices  they 
were  getting,  and  what  law  is  it  they  are  trying  to  reduce  the 
operation  or  ? 

Mr.  Smith.  I  am  citing  this,  not  in  this  particular  concrete  case 
to  show  what  their  intention  is,  but  I  am  citing  this  as  a  thing  that 
might  happen. 

Mr.  Littlefield.  You  are  citing  this  as  a  contract  that  did  not 
show  on  its  face  that  thev  did  not  want  to  increase  the  price.  If 
you  solve  every  conceivable  doubt  that  the  gentlemen  make  in  their 
favor,  it  might  put  them  in  a  position  where  they  could  regulate  the 
law  of  supply  and  demand  ana  artificially  reduce  their  output. 
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Mr.  Smith.  Possibly  we  are  at  cross  purposes  here. 

Mr.  LiTTLEFiELD.  Is  it  iiot  Open  to  that  I 

Mr.  Smith.  It  is  open  to  that,  but  I  saj  it  is  open  also  to  the 
possible  construction  that  such  a  contract  might  be  made  in  good 
faith. 

Mr.  LtiTTLEFiELD.  Is  it  possible  for  the  lumber  dealers  in  this 
eoimtry  to  enter  into  a  c(xnbination  by  virtue  of  which  they  will  fail 
to  get  the  usual  supply,  and  therefore  reduce  the  amount  of  f)roduct 
in  the  market? 

Mr.  Smith.  I  do  not  know ;  I  could  not  tell  vou. 

Mr.  Low.  Is  it  not  possible  that  even  if  it  <iid  affect  the  price  it 
would  be  for  the  public  interest  because  of  the  importance  of  pre- 
serving the  forests?  In  other  words,  has  this  generation  the  right 
to  deprive  following  generations  of  these  advantages? 

Mr.  LiiTLEFiELD.  I  do  not  think  that  the  conservation  of  the  for- 
ests is  a  consideration  to  be  taken  into  account  in  that  manner ;  I  do 
not  think  people  ought  to  be  able  to  enter  into  a  combination  to 
restrain  trade  for  the  alleged  purpose  of  conserving  the  supply  that 
they  use,  because,  between  you  and  me,  I  do  not  take  any  stock  in 
that  kind  of  a  proposition.  I  do  not  think  that  is  their  purpose. 
I  will  concur  with  you  on  the  proposition  that  there  is  some  indirect 
benefit  coming  from  it. 

Mr.  Low.  ft  may  be  one  of  profit,  but  I  think  there  is  public  in- 
terest in  such  a  situation. 

Mr.  LiTTLEFiELD.  Truc ;  you  and  I  would  agree  on  that  proposi- 
tion. 

Mr.  Martin.  With  the  permission  of  the  Commissioner,  I  would 
like  to  ask  him  one  question.  I  understood  him  to  say,  in  answer  to 
an  inquiry  of  the  chairman,  that  there  were  various  kinds  of  combina- 
tions that  would  be  liable  to  appeal  for  registration  under  this  pro- 
posed amendment  to  the  antitrust  act;  that  while  they  might  have  a 
combination,  it  would  be  a  combination  not  to  fix  prices  or  to  raise 
prices,  and,  therefore,  might  be  a  proper,  a  beneficial,  or  a  permis- 
sible combination.  For  instance,  there  have  been  two  meetings  of  the 
Steel  trust,  and  of  all  the  other  steel  men  that  they  could  get  together, 
representing  in  the  neighborhood  of  95  per  cent  of  all  the  steel  pro- 
ducers in  the  United  States.  Since  the  1st  of  January  two  such 
meetings  have  been  called  in  New  York,  and  at  those  meetings  the 
main  purpose  was  not  to  raise  the  price,  out,  to  use  the  language  the 
Commissioner  did,  to  steady  the  price.  Does  that  not  mean  that 
they  are  steadying  business  simply  to  maintain  the  present  high  limit, 
which,  in  some  cases,  is  33  per  cent  above  what  it  was  a  few  years  ago, 
brought  up  to  that  point  by  the  trusts? 

Mr.  LrrruEFiEU}.  I  do  not  suppose  Mr.  Smith  can  tell  what  those 
people  mean. 

Mr.  Martin.  The  point  I  want  to  make  is  that  that  combination 
would  be  one  of  the  companies  steadying  the  price,  and  I  understood 
him  to  say  that  these  steadying  combinations  were  good  things. 
Then  the  other  point  that  enters  is  this,  that  the  Commissioner  has 
stated  that  mucn  of  the  matter  that  he  has,  which  he  might  use  in 
answering  the  questions  of  the  chair,  is  of  a  confidential  nature. 
Now,  the  confidential  matters  in  that  Bureau  of  Corporations  are  not 
to  be  permitted  to  be  given  to  Congress,  but  are  to  be  given  to  the 
President,  are  controlled  by  the  clause  in  the  act  that  was  inserted 
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in  the  Senate  after  the  bill  went  over  from  the  House,  and  when  it 
was  stated  that  many  of  the  large  trusts  and  combinations  in  the 
country  were  opposed  to  the  acts  on  account  of  the  publicity  of  it, 
and  that  that  amendment  was  put  in  at  their  request,  much  objec- 
tion was  raised  as  to  it,  and  the  effect  of  it  then  is  to  give  the  oppor- 
tunity for  a  confidential  conference  between  the  great  combinations 
of  capital  and  the  one  Commissioner — not  any  reflection  upon  the 
present  Commissioner — one  effect  of  it  is  to  arrange  for  a  conndential 
conference  between  them  to  see  whether  they  will  be  registered  or  not, 
instead  of  having  their  regulation  determined  in  open  court. 

.Mr.  Emert.  Could  I  ask  the  gentleman  just  one  Question,  quite 
apart  from  the  practical  standpoint  which  Mr.  Smitn  feels  not  at 
liberty  to  state.  Is  the  legal  standpoint  which  would  determine  the 
reasonableness  or  the  unreasonableness  a  substantial  statement  of 
Judge  Sanborn  in  the  Northern  Securities  case  ? 

]Vir.  SMrrn.  I  would  not  want  to  sav  offhand. 

Mr.  Emert.  Substantially? 

Mr.  Smfth.  I  have  not  sufficiently  got  that  case  in  mind.  I  was 
alluding  to  the  Trans-Missouri  case. 

Mr.  Emert.  You  said  the  Northern  Securities. 

Mr.  Smith.  It  was  the  Trans-Missouri  case. 

Mr.  Emert.  Is  that  substantially  what  he  said  ? 

Mr.  Smith.  I  do  not  use  it  in  that  connection.  I  very  much  prefer 
not  to  be  obliged  to  lay  down,  publicly,  anyway,  things  that  would  be 
of  the  nature  of  a  judicial  determination;  I  am  not  prepared,  not 
fitted  to. 

Mr.  Littlefield.  You  appreciate  the  significance  of  the  inquiry  ? 

Mr.  Smith.  I  appreciate  it  fully.  I  should  be  very  glad  to  answer 
it  frankly,  if  I  could. 

Mr.  Littlefield.  I  think  you  have  answered  it  with  perfect  frank- 
ness. 

Mr.  Davenport.  I  have  been  wrestling  myself  with  the  ques- 
tion as  to  the  effect  of  the  insertion  of  the  word  "  unreasonable^'-  in 
this  act,  and  I  am  very  much  indebted  to  you  for  the  light  you  have 
given  me ;  and,  as  I  understand  it,  your  idea  is  that  the  word' "  unrea- 
sonable "  in  this  act  would  be  about  what  it  was  at  common  law  ? 

Mr.  Smith.  Yes. 

Mr.  Davenport.  Do  you  think  the  gentlemen  who  drew  this  act  had 
any  such  definition  as  that  in  mind  ? 

Mr.  Smith.  I  think  they  did. 

Mr.  Davenport.  Let  me  call  your  attention  to  this  very  section  10, 
where  the  railroad  companies,  interstate  carriers,  are  to  ble  allowed  to 
make  combinations,  '^  Unless  the  same  be  in  unreasonable  restraint  of 
trade  or  commerce  among  the  several  States  or  with  foreign  nations." 
Now,  from  the  investigation  I  have  made,  every  agreement  between 
carriers,  that  is,  public-service  corporations,  not  to  compete  in  prices, 
is  against  public  policy  per  se  at  common  law,  and  were  void.  So  the 
doctrine  is  laid  down  in  the  Trans-Missouri  Traffic  Association  case, 
and  a  large  number  of  cases  cited.  Now,  in  this  proposed  bill  there 
shall  be  no  prosecution  unless  the  same  be  in  unreasonable  restraint  of 
trade  or  commerce.  Is  it  your  idea  that  under  this  bill  every  such 
arrangement  between  interstate  carriers  who  agree  on  the  prices  to  be 
charged  for  transportation  is  forbidden  ? 
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Mr.  Smith.  No;  that  was  not  my  understanding. 

Mr.  Davenport.  Then  there  must  be  in  it  some  other  idea  than  that 
of  the  common  law. 

Mr.  Smith.  There  is,  indeed. 

Mr.  Davenport.  Then,  do  jou  think  that  the  importation  of  the 
word  ^^  unreasonable  "  here  bnngs  with  it  only  the  definition  that  has 
been  applied  at  common  law  ? 

Mr.  Smith.  I  think  the  broad  definition  that  has  been  applied  at 
common  law. 

Mr.  Davenport.  Take  this  particular  instance,  now.  Every  ar- 
rangement between  public-utility  corporations  to  make  prices  not  to 
compete  against  each  other  as  to  prices  is  unlawful,  void  per  se.  So 
Mr.  Justice  Peckham  says  in  that  case  and  in  a  number  of  other 
cases.  If  there  is  some  other  purpose,  then,  and  this  act  is  to  be 
construed  in  the  light  of  some  other  standard  than  that  of  common 
law,  what  is  that  standard,  in  your  mind? 

Mr.  Smith.  I  think  that  I  have  covered  that.  Mr.  Chairman,  just 
one  final  point  on  the  question  of  the  so-called  class  legislation,  which 
might  be  brought  up.  I  am  in  a  constructive  position;  I  am  not  say- 
ing the  bill  is  all  right  in  every  detail;  I  am  not  arguing  for  the 
words. 

Mr.  Littlefield.  Did  you  have  any  hand  in  the  preparation  of  the 
original  bill  ? 

Mr.  Smith.  Yes ;  I  was  in  conference  on  it  a  great  deal,  so  I  know 
what  it  is  meant  to  do.    In  this  matter  of  class  kgislation 

Mr.  Littlefield.  Did  you  go  over  those  features  of  it  that  did  not 
relate  to  your  bureau? 

Mr.  Smith.  Yes ;  I  went  over  the  whole  thing.  I  did  not  have  so 
much  to  do  with  the  railroad  clause. 

Mr.  Littlefield.  Before  we  reach  that,  I  wanted  to  ask,  did  you 
intend,  in  the  language  found  in  section  3,  which  authorizes  a  strike 
for  any  cause,  to  authorize  a  combination  for  peaceably  obtaining 
results  by  employees  and  employers,  to  authorize  a  boycott  ? 

Mr.  Smith.  We  did  not  intend  to  authorize  any  boycott  which  was 
prohibited  at  common  law. 

Mr.  Littlefield.  Prohibited  at  common  law  ? 

Mr.  Smith.  Yes. 

Mr.  Littlefield.  Let  us  come  right  back  to  that.  It  was  held  in 
the  recent  Loewe  case  that  the  action  of  the  labor  unions  amounted 
to  a  boycott.  Do  you  approve  of  the  construction  of  the  court  in  that 
case? 

Mr.  Smith.  Certainly. 

Mr.  Littlefield.  Do  you  want  to  authorize  a  boycott  of  that  kind? 

Mr.  Smith.  Certainly  not. 

Mr.  LiTTLEFrRLD.  That  is  a  peaceable  boycott. 

Mr.  Smith.  It  is  not  the  peaceable  side  of  it;  any  boycott  that 
contains  the  elements  of  a  secondarj'  boycott;  it  is  an  intimidation. 

Mr.  LinxEFiELD.  Your  lan^age  is  that  they  could  do  anything 
they  could  do  peaceably,  and  m  the  Danbury  Ilat  case  it  was  peace- 
able. 

Mr.  Smith.  That  is  not  my  language. 

Mr.  LiTiXiEFiELD.  Did  you  approve  of  that  language ;  did  you  put 
it  in?  I  would  like  to  know  who  put  lan^age  in  here  that  very 
deliberately  authorizes  an  interstate  boycott  ]ust  the  same  as  the  Dan- 
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bury  Hat  case  and  the  Buck's  Stove  case,  and  nobody  seems  to  know 
it. 

Mr.  Low.  May  T  say  the  explanation  of  that  clause  has  been  sought 
for  in  various  ways,  but  it  is  just  as  simple  as  possible.  I  think  I 
ou^ht  to  say  how  that  clause  got  in  there.  It  must  be  assumed,  I 
judge,  from  reading  Mr.  Davenport's  testimony  the  other  day^  that 
it  has  some  very  occult  purpose  to  affect  the  status  in  the  District  of 
CSoliunbia,  and  has  been  put  in  in  the  interest  of  the  Federation  of 
Labor.  The  fact  is  that  the  clause  was  drawn  and  printed  before 
Mr.  Gkxnpers  ever  saw  it.  It  was  inserted  primarily  at  my  sug^- 
tion,  because  it  seemed  to  me  that  there  is  in  the  ranks  of  organized 
labor  at  the  present  time,  a  widespread  fear  that  their  right  to  strike 
aiid  combine — ^to  make  trade  agre^nents — has  been  called  in  ques- 
tion by  the  Supreme  Court.  I  do  not  say  that  it  has,  but  I  say  the 
fear  has  been  created,  and  I  think  it  is  wise  to  allay  it.  That  clause 
was  drawn  by  Mr.  Stetson  and  Mr.  Morawetz,  and  they  do  not  be- 
lieve it  authorizes  an  interstate  boycott. 

Mr.  LiTTLEFiELD.  You  say  Mr.  Morawetz  and  Mr.  Stetson  claim 
that  when'  thev  are  authorized  to  combine  for  peaceably  doing  things 
that  that  would  not  bring  them  within  the  scope  of  a  decision  precu- 
cated  absolutely  upon  peaceable  conduct? 

Mr.  Low.  They  do  not  think  that  it  authorizes  any  such  a  boycott. 

Mr.  LiTTLEFiEij).  In  any  event,  if  it  does,  they  use  language  they 
do  not  understand  the  force  of. 

Mr.  Low.  They  do  not  understand  that,  but  they  are  perfectly  will- 
ing to  have  it  modified. 

Mr.  Emery.  Do  I  understand  they  drew  that  section? 

Mr.  Low.  They  certainly  did,  and  the  statement  that  is  incorpo- 
rated in  their  printed  remarks  at  the  begininng  was  gone  over  very 
carefully  with  them,  so  the  precise  significance  of  that  is  embodied  in 
my  statement. 

Mr.  LiTTLEFiELD.  I  kuow  Mr.  Morawetz  and  Mr.  Stetson.  It 
would  afford  me  great  pleasure  for  them  to  take  this  thing  and  dif- 
ferentiate it,  as  lawyers,  from  the  Buck's  Stove  case  and  the  Loewe 
case.    I  may  be  wrong  about  it. 

Mr.  Low.  That  is  the  origin  of  it. 

Mr.  LiTTLEFiELD.  They  are  very  bright  men,  and  able  men;  and 
they  are  capable  of  establishing  a  legal  differentiation  if  it  exists. 

Mr.  Emery.  Mr.  Smith  made  a  remark  which  I  did  not  understand. 
He  stated  he  would  not  authorize  any  language  that  could  be  con- 
strued into  legalizing  what  was  a  boycott  at  common  law.  Do  I 
understand  the  gentleman  to  hold  that  any  form  of  boycott  was  law- 
ful at  common  mw ;  or  does  he  mean  any  form  of  combination  ? 

Mr.  Smith.  This  is  a  subject  I  do  not  pretend  to  be  familiar  with. 

Mr.  LiTTLEFiELD.  I  do  uot  imderstttud  you  take  any  responsibility. 

Mr.  Smith.  I  do  not.  My  impression  is  that  certain  forms  of  boy- 
cott, as  Judge  Gray  said  in  the  coal  strike  commission : 

This  may  be  un-ChristJan,  but  nevertheless  it  Is  legal. 

Mr.  LiTTLEMELD.  That  is  merely  the  agreement  between  a  number 
of  men  to  cease  to  buy. 

Mr.  Smith.  Or  cease  to  do  anything  of  that  sort.  When  you  go  a 
step  further,  and  those  men  intimidate  other  men,  then  you  have  the 
secondary  form  of  boycott,  which  he  said  is  illegal. 
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Mr.  Ljttlefield.  In  any  event,  vou  do  not  have  any  desire  or  func- 
tion, so  far  as  you  have  had  anylliing  to  do  with  this  legislation,  of 
changing  the  legal  status  so  far,  for  instance,  as  the  rule  laid  down  in 
the  Buck's  Stove  and  Range  Company  case  is  concerned,  or  the  Dan- 
bury  Hat  case? 

Mr.  Smith.  I  do  not  approve  of  any  such  boycott  as  in  the  Danbury 
Hat  case;  I  do  not  remember  the  Buck's  Stove  case. 

Mr.  LittiaEfield.  You  do  not  approve  of  any  provision  that  ex- 
empts employees  from  the  provisicHis  of  this  statute,  and  then  makes 
it  applicaole  to  other  people  under  tiie  same  state  of  facts?  Do  you 
believe  that  this  act  should  be  so  amended  as  to  make  it  lawfbl  for 
employees  to  do  what  it  is  criminal  for  other  people  to  do  ? 

Mr.  Smith.  No  ;  we  do  not  stand  for  anything  of  that  sort  at  all, 
just  that  question  of  class  distinction.  That  is  a  very  simple  proposi- 
tion^ and  I  hardly  need  to  point  it  out  to  you. 

Mr.  LiTTLEFXELD.  Your  proposition,  first^  is  that  the  bill  is  not  sub- 
ject to  criticism,  and  if  it  is,  you  have  something  to  say  on  the  con- 
stitutional proposition? 

Mr.  Smith,  i  es.  In  the  first  place,  the  phrase  '^  class  legislation  " 
is  a  misnomer.  Thev  use  it  as  being  sometning  objectionaHe.  Class 
legislation  is  not  objectionable  uiQess  the  classification  is  wrong. 
That  is  as  the  court  has  said  in  a  number  of  cases. 

Mr.  LiTTLSFiELD.  Class  legislation,  when  predicated  in  a  proper 
maimer,  is  not  only  lawful,  but  perfectly  feasible  and  justifiable. 

Mr.  Smith  (reading).  ''The  power  of  classification  has  been  up- 
held whenever  such  classification  proceeds  upon  any  difference  which 
has  a  reasonable  relation  to  the  object  sought  to  be  accomplished." 

That  covers  practically  the  whole  thing.  If  you  have  a  satisfactory 
line  of  classification,  then  the  privileges  and  duties  you  assign  to  that 

? ^articular  class,  if  they  correspondend  to  the  classification,  are  per- 
ectly  legal  and  sufficient. 

Mr.  LiTTLEFnsLD.  That  is,  the  subject-matter  must  have  inherent 
elements  of  classification? 

Mr.  Smith.  And  those  elements  of  differentiation  must  be  related 
to  different  privileges. 

Mr.  Littlbfield.  And  be  substantial  ? 

Mr.  Smith.  Exactly.  As  in  this  case,  you  allow  a  reasonable  com- 
bination of  powers,  and  then  you  supervise  the  use  of  those  powers 
and  ask  for  publicity,  so  that  any  combination  that  gives  you  pub- 
licity is  allowed  to  combine.  The  condition  and  the  classification  are 
relevant  and  inseparable.  Of  course,  as  to  the  effect  of  the  fourteenth 
amendment  and  the  fifth  amendment,  I  am  not  prepared  to  answer 
on  that ;  nobody  has,  but  I  would  be  willing  to  lay  down  as  a  general 
moral  proposition  that  the  principle  of  the  fourteenth  amendment 
^oold  apply. 

Mr.  Littlefield.  That  is,  you  would  not  stand,  as  a  legislative 
proposition,  for  anvthing  that  deprived  a  citizen  of  the  equal  protec- 
tion of  law,  even  ii  we  had  the  power  to  make  it? 

Mr.  Smith.  No;  I  would  not.  It  seems  auite  probable  that  the 
Supreme  Court  would  say  that,  as  a  part  ox  our  fundamental  law, 
that  should  be  sustained,  regardless  of  any  constitutional  amendment 
or  provision. 

Mr.  Davenport.  As  a  matter  of  interest,  I  understood  from  some 
attorneys  that  the  question  in  the  safety-appliance  law  as  to  the 
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powers  conferred  upon  the  Interstate  Commerce  Commission  to 
make  rules  and  regulations  in  i-egard  to  the  matter  has  now  been  sub- 
mitted to  the  Supreme  Court. 

Mr.  Smith.  Yes ;   I  understand  so. 

Mr.  LiTTLEFiELD.  What  case  is  that,  or  what  question.? 

Mr.  Smith.  The  Interstate  Commerce  Commission  are  authorized, 
under  the  safety-appliance  law,  to  make  certain  rules,  and  the  ques- 
tion whether  or  not  that  does  not  delegate  legislative  power  is  now 
in  the  hands  of  the  Supreme  Court. 

Mr.  LiTTLBFiELD.  That  raises  the  precise  question. 

Mr.*DAVENPORT.  The  gentleman  who  told  me  that  is  Bush  Taggart. 

Mr.  Emery.  I  wanted  to  ask  Mr.  Smith  if  he  was  familiar  with 
the  recently  proposed  amendment,  and  if  he  approved  or  disap- 
proved ? 

Mr.  Smith.  I  will  say  this  much,  that  I  have  been  told,  in  general, 
of  one  amendment,  which  was  that  the  entire  administration  of  this 
bill  was  to  be  placed  with  the  Interstate  Commerce  Commission,  pub- 
licity and  judicial  decision  and  everything  else,  and  to  that  I  ob- 
jected strenuously^  for  the  fundamental  proposition  that  I  did  not 
think  the  composition  of  the  Interstate  Commerce  Commission — ^I 
do  not  mean  the  personnel,  but  the  constitution  of  it — ^was  such  as  to 
give  satisfactory  publicity  on  the  publicity  side;  it  needed  adminis- 
trative work  for  that,  so  I  objected  vigorously  to  any  change  in  the 
bill  that  put  the  publicity  side  into  the  Commerce  Commission. 
Added  to  that  is  the  fact  that  they  are  loaded  to  the  guards  now  with 
work. 

Mr.  Emery.  Do  I  further  understand  that  Mr.  Smith  was  favor- 
able or  unfavorable  to  the  amendment  made  to  the  Hepburn  bill 
by  the  Warner  bill,  now  before  the  Senate,  substituting  the  words 
"  for  anv  purpose  not  unlawful  at  common  law,"  after  "  strike  for  any 
cause  ? ' 

Mr.  Smith.  I  am  not  in  favor  of  anything  that  would  allow  boy- 
cotts such  as  in  the  Loewe  case. 

Mr.  Littlefield.  It  is  going  to  be  a  pretty  nice  question,  is  it  not? 
Of  course,  as  we  stand  to-day  oy  the  Sherman  antitrust  law  we  know 
where  we  are.  While  it  may  be  that  there  is  more  or  less  unrest,  it 
is  going  to  be  a  pretty  nice  question  to  split  the  legal  hairs  for  the 
purpose  of  increasing  any  rights  and  privileges  under  that  statute 
without  impairing  its  total  eflS;iency.  It  is  a  pretty  difficult  proposi- 
tion. This  "  unlawful  at  common  law  "  I  have  not  had  time  to  ex 
amine  with  care,  but  I  may  say  that  I  do  not  quite  understand  just 
exactly  what  the  connection  of  that  is  going  to  be  with  the  regula- 
tion of  commerce.  If  we  are  going  to  import  into  the  Sherman  anti- 
trust law  common-law  offenses,  we  might  get  into  the  position  where 
the  court  would  commence  to  inquire  whether  the  language  meant 
exactlv  what  it  said,  and  the  common  law  did  not  apply  at  all,  and 
therefore  we  would  wipe  it  all  out. 

Mr.  Smith.  I  am  simply  clear  on  this  one  proposition,  that  I  do 
not  favor  any  such  boycott  as  set  forth  in  the  Loewe  case,  and  on  the 
other  hand,  it  is  rather  difficult  to  state  this  exactly  right,  but  there 
seems  to  be  an  apprehension  that  the  doctrine  of  the  Loewe  case  might 
be  so  interpreted  as  to  condemn  the  very  existence  per  se  of  labor 
unions. 
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Mr.  LiTTLEFiELD.  There  is  not  a  thing  in  the  case  that  justifies  that 
conclusion. 

Mr.  Smith.  I  would  not  want  to  say  offhand. 

Mr.  LiTTLEFiELD.  You  have  no  such  recollection  of  it  as  would  lead 
you  to  express  that  opinion  ? 

Mr.  Smith.  There  was  some  language  there  that  was  not  so  far 
from  that,  as  I  recollect. 

Mr.  LiTTLBFiBLD.  I  wish  you  would  call  my  attention  it. 

Mr.  Low.  Is  it  not  true  that  men  have  been  indicted  in  New  Or- 
leans recently  simply  for  striking  i 

Mr.  LiTTLEFi£LD.  I  do  not  thmk  so.  Men  have  been  indicted  in 
New  Orleans  recently  on  the  ground  that  they  had  entered  into  a 
combination  and  conspiracy  to  restrain  foreim  trade,  and  as  a  part 
of  the  restraint  of  foreign  trade  they  were  proposing  to  strike,  wKich 
is,  of  course,  an  entirely  different  proposition.  I  do  not  understand 
Mr.  Low  would  want  any  amendment  of  this  law  that  would  author- 
ize them  to  combine  to  restrain  or  interfere  with  foreign  or  interstate 
trade. 

Mr.  Smith.  What  I  had  in  mind  was  the  organization  itself. 

Mr.  LiTTLBFiELD.  There  may  be  some  language  in  the  opinion  that 
may  be  subject  to  that  criticism. 

Mr.  Smith.  I  thought  so  by  looking  it  over. 

Mr.  LiTTLEFiELD.  What  kind  of  power  do  you  think  ig  vested  in 
the  Commissioner  of  Corporations,  or  proposed  to  be  by  this  act, 
executive,  legislative,  or  judicial  ? 

Mr.  Smith.  I  should  call  it  executive.  It  seems  to  me  an  exercise 
of  executive  power  through  the  prosecuting  officer. 

Mr.  LiTTLEFiELD.  If  that  be  so,  is  it  not  true  that  it  is  not  competent 
for  any  other  tribunal  to  assume  the  exercise  of  the  executive  power? 

Mr.  Smith.  They  have  done  that  in  the  interstate-commerce  law 
and  in  my  own  law  by  saying  that  any  person  who  shall  give  informa- 
tion shall  not  be  prosecuted. 

Mr.  LiTTLEFiELD.  I  meant  in  the  exercise  of  your  executive  discre- 
tion in  passing  upon  these  questions  you  reach  a  certain  conclusion. 
Assuming,  now,  that  you  have  acted  within  legal  limitations,  of 
course,  we  understand  that  if  in  exercising  this  power  you  stop  out- 
side, your  act  is  void.  What  I  want  to  know  is  whether,  in  your 
opinion,  that  is  not  conclusive?  Is  it  competent  under  our  system  to 
vest  in  the  judicial  tribunal  the  power  to  supervise  or  revise  or  over- 
throw the  exercise  of  executive  discretion? 

Mr.  Smith.  Could  an  appeal  be  given  from  my  decision? 

Mr.  LiTTLEFiELD.  Could  it,  indirectly? 

Mr.  Smith.  I  think  it  could. 

Mr.  LiTTLEFiELD.  Is  a  duty  exercised  by  the  Commissioner  of  itself 
purely  executive? 

Mr.  Smith.  It  is  judicial  to  a  certain  extent.  You  mean  whether 
it  could  be  exercised  over  an  executive  act  ? 

Mr.  LiTTLEFiELD.  Certainly.  This  power  vasted  in  you  is  executive 
in  its  character. 

Mr.  Smith.  Yes:  that  is  mv  view. 

Mr.  LiTTLEFiELD.  It  is  a  general  principle,  is  it  not,  that  there  is 
no  review  of  the  exercise  of  executive  discretion  ? 

Mr.  SMint.  There  is  no  review  per  se,  but  I  would  not  want  to  say 
that  Congress  can  not  estal  lish  such  a  review. 
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Mr.  LiTTLEFiELD.  That  is  the  precise  question.  If  that  is  the  case, 
of  course  the  President  is  the  executive  head  of  the  Government, 
and  in  the  vast  number  of  instances  which  we  could  justly  suggest 
exercises  clearly  an  executive  discretion.  If  it  be  true  that  we  can 
supervise  the  exercise  of  that  discretion  in  one  branch  of  the  execu- 
tive, I  suppose  we  can  in  all. 

Mr.  Smith.  There  would  be  a  marked  difference  between  the  Com- 
missioner of  Corporations  and  the  President. 

Mr.  LrrTLEFiELD.  Would  there,  in  the  quality  of  the  power? 

Mr.  Smith.  I  fancy  there  would ;  he  is  the  head  oi  the  executive 
department. 

Mr.  LiTTLEFiELD.  In  what  way  does  the  power  differ? 

Mr.  Smith.  The  Commissioner  of  Corporations  is  largely  an  arm 
of  Confess  to  get  information. 

Mr.  LiTTLEFiELD.  Is  he  not  an  executive  arm  ? 

Mr.  Smith.  He  is  an  executive  arm. 

Mr.  LiTTLEFiELD.  Can  either  department  invade  the  other? 

Mr.  Smith.  They  do  invade  the  others  at  all  times. 

Mr.  LiTTLEFiELD.  Do  you  mean  by  that  that  the  executive  can 
remilate  or  control  the  exercise  of  the  judicial  power?  . 

Mr.  Smith.  No;  but  the  executive  can  use  judicial  power,  as  it 
does. 

Mr.  LiTTLEFiELD.  That  may  be,  but  is  it  not  a  well-settled  leeal 
principle  that  executive  discretion  is  beyond  the  control  of  any  other 
power  ? 

Mr.  Smith.  How  are  you  going  to  tell  whether  it  is  executive  dis- 
cretion or  whether  it  is  power  used  by  an  executive  officer  which  is 
not  executive,  but  something  else? 

Mr.  LiTTLEFiELD.  I  am  taking  your  hypothesis  that  it  is  executive 
power  vested  in  you,  and  I  assume  that  when  you  exercise  an  execu- 
tive power  you  exercise  an  executive  discretion.  Of  course,  I  am  not 
suggesting  that  you  might  not  exercise  judicial  power,  but  on  the  as- 
sumption that  it  is  executive,  that  covers  the  wnole  ground.  In  ex- 
ercising the  executive  power  you  must  exercise  executive  discretion. 
Can  we,  either  by  legislation,  or  can  we  by  the  judicial  branch,  con- 
trol the  exercise  of  your  executive  discretion,  or  is  not  the  exercise 
of  that  discretion  final  ? 

Mr.  Smith.  I  do  not  think  of  any  cases  applicable  directly  to 
executive  power.  I  do  not  think  I  can  answer  the  proposition  in- 
telligently at  all. 

Mp.  Lim^FiELD.  The  decisions  of  the  Commissioner  of  Corpora- 
tions would  be  final  here  unless  there  is  some  method  of  settling  it 
provided  that  is  competent. 

Mr.  Smith.  As  a  matter  of  general  principle  I  do  not  concur  off- 
hand. 

Mr.  Low.  I  think  Professor  Jenks  has  looked  into  that  very  care- 
fully. Before  Mr.  Smith  goes  may  I  just  pursue  that  inquiry  jufst 
one  step  further  in  regard  to  the  suggested  amendment  ?  He  said  he 
objected  very  much  to  turning  the  whole  thing  over  to  the  Interstate 
Commerce  Commission.  T  do  not  understand  he  holds  the  same  atti- 
tude toward  the  proposal  I  submitted,  that  there  should  be  a  re- 
hearing by  the  Interstate  Commerce  Commission  that  certainly,  if 
it  is  carried  no  further  than  that,  provides  a  review  of  an  adminis- 
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trative  character  and  takes  away  the  opportunity  for  any  action 
when  the  power  is  exerted  by  only  one ;  wnether  the  thing  should  go 
further  is  a  separate  question. 

Mr.  LiTTLEFiEi^.  Undoubtedly.  What  you  have  undertaken  to  do 
is,  so  far  as  it  is  competent,  to  provide  a  safeguard  against  the  use  of 
the  jpower.    That  is  your  proposition  ? 

Mr.  Low.  Yes.  I  do  not  think  it  affects  the  legal  proposition.  I  do 
not  understand  Mr.  Smith  to  object  to  the  proposition  last  put. 

Mr.  Smith.  That  is  substantially  so.  The  thing  I  am  interested  in 
is  the  publicity  feature.  Anything  that  would  rdieve  me  personally 
of  any  exercise  of  executive  functions  as  to  what  is  reasonable  would 
be  a  great  pleasure  to  me  personally;  it  is  not  a  part  of  my  business. 
On  the  pther  hand,  the  puolicity  side  is  a  part  of  the  Bureau  of  Cor- 
porations that  I  am  particular  about. 

Mr.  LiTTLEFiELD.  How  many  corporations  are  there  in  the  country ; 
have  you  any  idea  ? 

Mr.  SMmi.  I  have  not  any  idea.  For  instance,  I  have  a  book  that 
is  full  of  obsolete  corporations.  You  can  take  the  list  of  any  secre- 
tarv  of  state  and  they  will  show  a  tremendous  mass  of  corporations. 
TaKe  West  Virginia,  now ;  I  imagine  a  third  of  the  corporations  on 
the  books  down  there  were  never  organized,  never  had  a  aoUar  put  in 
them. 

Mr.  LirrLEFiEU).  Can  you  estimate  the  number  engaged  in  inter- 
state commerce? 

Mr.  SmiIb.  No,  sir;  your  guess  would  be  better  than  mine. 

Mr.  LrrTLEPiELD.  It  runs  up  in  the  thousands,  I  suppose  ? 

Mr.  Smfth.  Engaged  in  interstate  commerce,  there  must  be  50,000, 
maybe  200,000. 

Mr.  LiTTLEFiELD,  You  havc  not  any  data  ? 

Mr.  Smith.  No;  I  have  been  asked  that  question  a  great  many 
times,  but  I  could  not  answer  it. 

ICSMOBAKDTTM  ON  H.  R.  19745,  ▲  BII«L  TO  BEOUUITE  COMMERCE 
AMONG  THE  SEVERAL  STATES  OB  WITH  FOREIGN  NATIONS  AND 
TO  AMEND  THE  ACT  APPROVED  JULY  2,  1890. 

THE  COMMON  LAW  ON  RESTRAINT  Or  TRADE. 

A  brief  consideration  of  the  status  of  the  common  law  prior  to  the 
passage  of  the  Sherman  Act  is  necessary. 

First,  Combinations  in  restraint  of  trade  were  not  criminal.  Con- 
spiracies  in  restraint  of  trade  were,  indeed,  criminal  by  conmion  law, 
but  this  was  because  of  the  elements  of  conspiracy  and  not  because  of 
the  element  of  restraint  of  trade.  A  conspiracy  m  restraint  of  trade, 
in  order  to  be  criminal  under  common  law,  must  have  the  same  crimi- 
nal elements  as  any  other  conspiracy,  namely,  a  combination  of  two  or 
more  to  do  an  unlawful  thing  or  to  accomplish  a  purpose  not  in  it- 
self unlawful  by  unlawful  means. 

Second.  No  damages  could  be  obtained  at  common  law  for  the  in- 
jurious effects  of  a  contract  in  restraint  of  trade  (except  in  so  far  as 
such  contract  might  have  also  been  a  criminal  conspiracy,  as  above 
differentiated  from  a  simple  contract  in  restraint  of  trade).  That 
is  to  say,  a  contract  in  restraint  of  trade,  even  though  avoidable  and 
unenforceable,  had  none  of  the  elements  of  a  tort. 
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The  two  for^oinff  points  are  covered  by  Taft,  J.,  in  the  Addyston 
Pipe  case  (85  Fed.  K.,  279),  wherein  he  said:  "Contracts  that  were 
in  unreasonable  restraint  of  trade  at  common  law  were  not  unlawful 
in  the  sense  of  being  criminal,  or  giving  rise  to  a  civil  action  for  dam- 
ages in  favor  of  one  prejudicially  affected  thereby,  but  were  simply 
void  and  were  not  enforced  by  the  courts."  Citing  Mogul  Steam- 
ship Company  v,  McGregor,  Appeal  Cases  (1892),  p.  25,  and  others. 

Third.  A  contract  in  restraint  of  trade  at  common  law  was  simply 
not  enforceable  if  unreasonable,  and  this  on  the  ground  of  public 
policy. 

The  earlier  decisions  usually  dealt  with  specific  cases  of  con- 
tracts in  restraint  of  a  man's  own  right  to  work,  but  the  later  cases, 
decided  under  the  modern  conditions  of  business,  develop  the  prin- 
ciple much  more  broadly,  and  within  the  last  twenty-five  years  have 
placed  the  determination  of  the  question  on  the  matter  of  the  rea- 
sonableness and  public  effect  of  the  contract. 

starting  from  the  early  condition,  where  the  question  was  simply 
one  of  the  right  of  a  man  to  contract  to  refrain  from  doing  certain 
business  over  a  certain  area,  up  to  the  recent  and  modern  decisions 
which  involve  the  question  of  combination  between  large  interests 
which  may  restrain  the  operations  of  lar^  amounts  of  capital  and 
many  men,  the  common  law  has  adhered  to  the  general  principle 
throughout  of  the  reasonableness  of  the  contract  as  determined  by 
public  policy — that  is  to  say,  what  is  "  reasonable  under  the  circum- 
stances^'— ^thus  allowing  tne  courts  to  take  into  consideration  the 
circumstances  in  the  most  insignificant  case  or  the  circumstances 
which  may  involve  the  interests  of  entire  communities  and  large 
amounts  of  capital. 

ATEKATIOX    OF   C03IM0N    LAW   BY   THE   SHERMAN    ACT. 

The  Sherman  law  did  three  things:  (1)  It  enlarged  the  scope  of 
the  common-law  provisions  so  as  to  include  contracts  and  comoina- 
tions  in  restraint  of  trade  without  regard  to  the  reasonableness 
thereof,  and  made  these  combinations  and  contracts  civilly  illegal, 
unenforceable,  and  enjoinable;  (2)  it  made  such  contracts  and  combi- 
nations criminal  J  and  (3)  it  gave  to  private  parties  the  right  of  treble 
damages  for  injury  caused  by  sucn  combination.  These  last  two 
features  were  a  reversal  of  the  common  law,  for  restraint  of  trade 
was  not  a  crime  at  common  law,  nor  was  there  any  right  of  dam- 
ages.   The  rest  of  the  Sherman  law  is  matter  of  enforcement. 

DEVELOPMENT  OF  THE  SHEIOIAN   LAW. 

Court  decisions  have  settled  several  important  points  in  this  act 
since  its  passage. 

(1)  It  covers  uU  contracts  and  combinations  in  restraint  of  inter- 
state trade,  whether  they  be  reasonable  or  unreasonable,  the  courts 
expressly  recognizing  at  the  same  time  that  this  distinction  was  a 
part  of  the  common  law,  and  that  the  Sherman  law  abolished  it. 

The  language  of  the  act  includes  every  contract,  conibinntiou  *  ♦  *  in 
restraint  of  trade  or  cnniuii»rce  among  the  several  States.  ♦  ♦  *  We  see  no 
escape  from  the  conclusion  that  if  any  agreement  of  such  a  nature  does  restrain 
it,  the  agreement  Is  condemned  by  the  act.  (U.  S.  v,  Trans-Miasouri  Freight 
Association,  166  U.  S.,  312.) 
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When,  therefore,  the  body  of  an  act  pronounces  as  illegal  every  contract  or 
combination  in  restraint  of  trade  or  commerce  among  the  several  States,  etc., 
the  plain  and  ordinary  meaning  of  such  language  is  not  limited  to  that  kind 
of  contract  alone  which  is  in  unreasonable  restraint  of  trade,  but  all  contracts 
are  included  in  such  language,  and  no  exception  or  limitation  can  be  added 
without  placing  in  the  act  that  which  has  been  omitted  by  Congress.  (U.  S.  v. 
Joint  Traffic  Freight  Association,  166  U.  S.,  328. ) 

That  the  act  is  not  limited  to  restraint  of  Interstate  and  international  trade 
or  commerce  that  are  unreasonable  in  their  nature,  but  embraces  all  direct 
restraints  imposed  by  any  combination,  conspiracy,  or  monopoly  upon  such 
trade  or  commerce.     (Northern  Securities  Co.  v,  U.  S.,  1^3  U.  S.,  331.) 

Hardly  anything  can  be  less  subject  to  question  than  the  fact  that 
the  Trans-Missoun  decision  of  the  Supreme  Court  in  1897  and  those 
following  it  recognized  this  change,  and  recognized  it  also  as  chang- 
ing the  well-established  distinction  of  the  common  law  between  rea- 
sonable and  unreasonable  restraint  of  trade. 

(2)  The  law  was  held  to  include  railroads. 

The  conclusion  which  we  have  drawn  from  the  examination  above  made  into 
the  question  before  us  is  that  the  antitrust  act  applies  to  railroads.  (U.  S.  v, 
Trans-Missouri  Freight  Traffic  Association,  166  U.  S.,  841.) 

The  act  was  also  applied  to  railroads  in  U.  S.  v.  Joint  Traffic  Asso- 
ciation (171  U.  S.,  605)  and  in  U.  S.  v.  Northern  Securities  Company 
(193U.  S.,  197). 

(3)  The  law  was  held  to  include  labor  unions  for  certain  purposes. 
(U.  S.  0.  Workingmen's  Council  of  N.  A.,  54  F.  R.  994  (1893) ;  af- 
firmed (57  F.  R.  85) ;  Waterhouse  v.  Comer  (55  F.  R.,  149,  157^  ; 
In  re  Debs  (158  U.  S.,  564,  599),  and  others;  Loewe  v.  Lawlor  (tne 
Danbury  Hatters  case). 

(4)  The  Knight  case  (U.  S.  v.  E.  C.  Knight  Co.,  156  U.  S.,  1), 
frequently  misimderstood,  is  simply  referred  to  here  by  way  oi  ex- 
planation. This  case  merely  determined  that  production  and  manu- 
facture, per  se,  do  not  constitute  interstate  commerce,  affirming^  the 
well-known  doctrine  on  the  subject  already  announced  in  Kidd  v» 
Pearson  (128  U.  S.,  1)  and  Coe  v.  Errol  (116  U.  S.,  517),  and  under 
which  a  combination  of  a  number  of  sugar  refineries  in  a  certain 
State  for  the  production  of  sugar  was  held  not  to  be  a  combination 
in  restraint  of  interstate  trade. 

CHANGE  OF  POLICY. 

From  the  foregoing  it  will  therefore  be  observed  that  a  distinct 
change  of  public  policy  took  place  with  the  enactment  of  the  Sherman 
law.  Prior  to  that  law  it  was  left  to  the  courts  to  determine  what 
amount  or  nature  of  such  r^traint  rendered  the  contract  contrary  to 
public  policy,  in  other  words,  unreasonable  and  therefore  unenforce- 
able. The  common-law  validity  of  the  contract  was  based  wholly  on 
public  policy.  The  Sherman  law  took  this  determination  out  or  the 
hands  of  the  court,  and  stated  conclusively  that  the  public  policy 
was  to  be,  namely,  that  all  restraint  of  interstate  trade  was  against 
public  policy.  Having  thus  made  illegal  all  contracts  and  combina- 
tions in  restraint  of  such  trade,  it  then  added  to  the  degree  of  such 
illegality  and  to  the  liabilities  arising  therefrom,  by  making  such 
contracts  and  combinations  illegal,  enjoin.ible,  criminal,  and  allowing 
a  private  cause  of  action  for  treble  damages. 
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It  is  with  this  question  of  public  policy  so  established  by  the  Sher- 
man law  that  the  bill  under  consideration  primarily  deals. 

NEED  FOR   FURTHER  CHANGE   IN   PUBLIC  POLICY. 

The  Sherman  law  was  an  attempt  to  regulate  interstate  trade  by  a 
sweeping  declaration  of  public  policy,  with  drastic  measures  for  en- 
forcing the  policy  so  declared.  Eighteen  years  of  experience  with 
this  law  and  the  policy  which  it  established  have  demonstrated  the 
need  for  further  action  on  this  great  subject-matter.  Much  good 
has  been  accomplished  by  the  Sherman  law,  especially  in  bringing 
the  entire  question  of  oombinations  to  public  attention,  and  thus  ui 
helping  the  growth  of  a  strong  and  intelli^nt  public  opinion  thereon. 

fiut  there  is  now  need  for  an  advance  in  policy.  As  a  measure  of 
regulation  of  interstate  commerce  for  the  public  good,  the  Sherman 
law  has  been  found  to  be  defective,  in  many  cases  harmful,  and  too 
wide  in  its  prohibitions. 

Furthermore,  as  a  measure  of  regulation,  this  law  is  of  necessity 
defective,  because,  unlike  most  Federal  laws  dealing  with  the  great 
and  intricate  subject  of  commerce,  it  is  applied  solely  by  the  action 
of  the  court  and  not  through  any  administrative  office  or  body.  Sup- 
pose the  Steamboat  Service,  regulating  vessels,  was  left  to  occasional 
court  actions  instead  of  the  broad  and  effective  svstem  of  administra- 
tive  regulation  which  we  now  have  throughout  the  country.  Suppose 
a  similar  situation  with  the  administration  of  the  interstate  commerce 
law  or  the  Immigration  Service.  The  inexpediency  of  such  a  course 
in  those  cases  is  obvious,  by  experience;  yet  such  is  the  policy  of  the 
Sherman  law,  which  deals  with  interests  as  vital  and  of  far  greater 
extent.  It  is  largely  for  this  reason  that  the  Sherman  law  has  failed 
to  accomplish  that  regulation  of  great  combinations  and  corporations 
which  was  undoubtedly  the  motive  for  its  passage.  Its  application 
is  necessarily  only  occasional,  uncertain,  and  easily  evaded,  and  it  is 
not  too  much  to  say  that,  far  from  preventing  combination,  the  Sher- 
man law  has  forced  an  extreme  degree  of  combination  under  legal 
forms  especially  adapted  to  the  evasion  of  that  law. 

It  has  become  clear  that  while  the  prohibition  of  certain  forms  of 
combination  is  still  necessary,  there  is  far  greater  necessity  for 
effective  administrative  regulation  of  combinations. 

The  decided  trend  of  public  opinion  in  the  last  few  years  makes  it 
certain  that  the  country  must  advance  to  the  position  of  allowing  a 
certain  degree  of  industrial  combination,  recognizing  that  such  com- 
bination is  a  modern  necessity  of  trade.  But  the  country  properly 
will  not  tolerate  the  idea  of  allowing  such  combination  in  interstate 
commerce  unless  such  action  is  bound  up  with  a  feasible  system  of 
regulating  this  interstate  commerce  in  the  interests  of  the  public.  The 
two  must  go  together. 

The  law  should  correct  that  jwrtion  of  the  Sherman  Act  which  prohibits  ail 
combinations  of  the  character  above  described,  whether  they  be  reasonable  or 
unreasonable;  but  this  should  be  done  only  as  a  part  of  a  general  scheme  to 
provide  for  this  effective  and  thoroughgoing  supervision  by  the  National  Gov- 
ernment of  all  the  operations  of  the  big  interstate  business  concerns. 

President's  message,  January  81,  1908. 

The  bill  under  consideration  is  drawn  to  accomplish  these  essential 
purposes. 
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ANALYSIS  OF  THE  BILL. 

Three  objects  of  primary  importance  appear  in  this  bUl : 

First,  the  securing  of  a  very  complete  de^ee  of  information  as 
to  the  operations  of  great  interstate  corporations. 

Second,  the  allowing  of  industrial  combination  so  far  as  the  same 
is  not  contrary  to  public  policy  and  public  interest,  or,  in  other 
words,  is  reasonable. 

Third,  the  providing  for  a  certain  degree  of  administrative  action 
as  to  such  combination. 

Based  on  these  three  propositions,  the  bill  provides  a  working 
system  which  is  wholly  voluntary  in  its  method.  No  corporation 
is  in  any  way  compelled  to  avail  ftself  of  this  biU.  There  are  great 
advantages  in  such  a  voluntary  system.  There  are  innumerable 
small  corporations  which,  although  engaging  technically  in  interstate 
commerce,  yet  are  of  no  public  interest  whatsoever.  These  would 
necessarily  be  brought  under  the  working  of  any  compulsory  system 
of  information.  The  result,  as  to  them,  would  not  only  be  burden- 
some, but  also  useless  for  any  public  purpose.  Furthermore,  a  com- 
pulsory system  would  at  once  raise  a  number  of  difficult  constitu- 
tional questions  and  require  years  of  litigation  to  determine  the  rights 
connected  therewith.  All  tnese  practical  difficulties  are  avoided  by 
the  voluntary  system  of  this  bill,  and  a  tendency  to  cooperation, 
rather  than  toward  opposition,  is  thereby  fostered. 

There  is  no  penalty  for  rerusing  to  give  information.  Corpora- 
tions so  refusing  simply  do  not  come  under  the  act,  and  remain  ex- 
actly in  the  same  position  as  they  are  to-day.  These  smaller  con- 
cerns simply  will  not  register  under  the  law,  because  their  operations 
are  not  of  sufficient  importance  to  invite  attack  under  the  Sherman 
law. 

Any  industrial  corporation  engaged  in  inj;erstate  commerce  by 
voluntarily  furnishing  certain  inn)rmation  may  obtain  registration 
under  this  bill  through  the  Commissioner  of  Corporations.  Such 
registration  is  merely  a  ministerial  act  on  the  part  of  the  Commis- 
sioner, who,  upon  the  conditions  being  fulfUled,  must  register  the 
company,  and  has  no  discretion  therein.  He  has,  however,  discre- 
tion for  the  cancellation  of  registration  upon  the  three  grounds  named 
in  the  bill,  but  from  this  action  there  is  an  appeal  to  the  supreme 
court  of  the  District  of  Columbia. 

The  details  of  information  to  be  furnished  as  a  condition  of  regis- 
tration  are  to  be  prescribed  by  regulations  established  by  the  Presi- 
dent, it  being  felt  that  the  information  could  be  gotten  best  in  this 
way,^  by  a  flexible  system  of  regulations,  rather  than  by  stating  the 
details  in  the  law  itself  of  the  information  desired.  The  scope  of 
such  regulations  is,  however,  limited  to  the  four  subjects  named  in 
the  bill. 

AMNESTY   FOR   PAST   ACTS. 

In  view  of  the  indefiniteness  and  the  sweeping  character  of  the 
Sherman  law  it  is  best,  in  establishing  the  new  system  proposed  under 
this  billp  to  apply  to  past  combinations  and  acts  substantially  the 
same  prmciples  as  are  to  be  applied  to  the  future  combinations,  be- 
cause it  is  recognized  that  the  Dusiness  of  the  country  has  already 
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in  larffe  part  ffone  through  a  period  of  combination.  For  this  reason 
the  bul  provides  that  registered  corporations  shall  not  be  prosecuted 
under  the  Sherman  law  for  existing  and  past  combinations  which 
are  reasonable,  and  furthermore  the  bill  provides  a  short  period  of 
limitation  for  all  prosecutions  imder  the  Sherman  law  against  all 
combinations,  to  wit,  one  year  after  the  passage  of  this  act.  So  many 
combinations  have  already  been  entered  into  that  it  would  be  unfair 
to  leave  these  past  combinations  at  the  mercy  of  the  original  unmodi- 
fied act,  while  applying  the  test  of  reasonableness  to  future  combi- 
nations only. 

POWER  OF  THE  COMMISSIONER  UNDER  SECTION    10. 

Havine:  thus  established  the  status  of  the  past,  the  bill  provides 
for  the  rature  in  section  10,  a  section  which  has  been  subject  to  con- 
siderable misapprehension  and  which  merits  serious  consideration. 

I^  substance,  this  section  provides  that  any  person  or  registered 
corporation  about  to  enter  into  a  contract  may  submit  the  same  to 
the  Commissioner  of  Corporations.  Tf  the  Commissioner  does  not, 
with  the  concurrence  of  the  Secretary  of  Commerce  and  Labor,  dis- 
approve it  within  thirty  days  thereafter,  no  suit  can  be  brought  by 
the  United  States  under  the  Sherman  law  on  account  of  that  con- 
tract unless  the  prosecuting  officer  can  prove  the  contract  to  be  unrea- 
sonable.   Several  points  are  to  be  noted  here : 

(1)  The  action  of  the  Commissioner  is  simply  that  of  disapproval 
or  failure  to  disapprove— a  purely  negative  action.  He  is  not 
required  to  approve.  Unless  he  disapproves  within  thirty  days,  the 
contract  can  only  be  attacked  if  in  unreasonable  restraint  of  trade. 

(2)  The  phraseology  of  the  bill  has  led  apparently  many  to  believe 
that  the  Commissioner  is  here  given  the  power  to  make  a  judicial 
finding.  That  is  not  so.  The  Commissioner,  it  is  true,  may  disap- 
prove the  contract.  The  only  question  is.  What  is  the  effect  of  such 
disapproval?  The  sole  effect  of  such  action  is  to  leave  the  contract 
as  it  IS  now  under  the  present  Sherman  law.  For  that  particular 
contract  the  Sherman  law  will  remain  in  full  force.  Tnis  is  the 
sole  and  entire  effect  of  any  action  the  Commissioner  may  take  imder 
this  section  of  the  bill.  His  disapproval  does  not  make  the  contract 
unreasonable,  does  not  make  it  void  or  illegal,  is  not  binding  upon 
any  party  thereto,  and  has  none  of  the  effects  of  a  judicial  nndin^. 
The  sole  effect  is  to  leave  that  particular  contract  just  where  it  is 
to-day. 

If,  on  the  other  hand,  the  Commissioner  takes  no  action  on  the 
contract,  the  bill  itself  operates  automatically  on  that  contract,  and 
thereafter  the  prosecuting  officer  of  the  Government  must  prove  that 
the  contract  is  unreasonable  in  order  to  maintain  suit  on  it  under 
the  Sherman  law.  The.  extent  of  power  granted  here  and  the  effect 
of  the  Commissioner's  disapproval  is  very  limited,  and  has  no  resem- 
blance to  a  judicial  determination  of  facts.  His  disapproval  has  the 
simple  result  of  leaving  the  contract  exactly  where  it  is  if  the  bill 
should  not  be  passed;  that  is,  does  not  change  the  present  status  at 
all.  The  only  change  would  occur  when  he  takes  no  action  at  all. 
In  such  case  the  bill  itself  then  operates  automatically  to  relieve  the 
contract  from  certain  liability. 
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While  this  power  is  extremely  limited,  it  is  believed  to  be  very 
desirable  for  the  accomplishing  in  a  legal  and  definite*  manner  that 
which  must  be  done  in  some  way  under  my  statute  limiting  rastraint 
of  trade.  That  is  to  say,  the  course  of  modern  business  is  so  widely 
affected  by  the  Sherman  law,  and  in  such  an  indefinite  way,  that  for 
any  safe  conduct  of  ordinary  commercial  operation?  it  is  essential 
that  there  should  be  some  power  given  to  the  executive  branch  of  the 
Government  to  indicate  beforehand  what  its  attitude  will  be  as  to  a 
proposed  combination.  Section  10  will  allow  the  business  man  who 
proposes  to  make  a  given  contract  to  lay  the  matter  before  the  exec- 
utive branch  of  the  Government  and  ask  them  beforehand  how  it  will 
be  viewed.  Within  thirty  days  he  will  thus  find  out  either  that  his 
contract  is  believed  to  oe  contrary  to  public  policy  and  may  be 
attacked  by  the  Government,  in  which  case  he  would  thereafter  enter 
upon  it  at  his  own  very  proper  risk,  or  he  would  learn,  on  the  other 
hand,  that  the  Government  saw  no  prima  facie  reason  to  disapprove 
it,  and  he  would  then  know  that  he  could  go  ahead  and  base  hia 
operations  upon  it,  and  that  so  long  as  it  was  not  against  public 
policy  it  could  not  be  attacked  under  the  Sherman  law;  and  this 
would  be  all  the  average  business  man  would  care  to  know.  In  prac- 
tice there  are  continual  applications  on  the  part  of  business  men  to 
the  executive  branch  to  know  whether  such-and-such  proposed  trans- 
actions are  criminal  or  not.  At  present  the  executive  can  make  no 
satisfactory  answer.  In  can  onlv  sav  to  the  business  men :  "We  can 
tell  you  nothing;  if  you  act  you  must  take  your  chances."  It  is 
obvious  that  under  a  law  so  sweeping  and  drastic  as  the  Sherman 
law  business  men  are  put  at  an  extremely  unfair  disadvantage  in 
carrying  on  ordinary  modem  transactions.  It  should  be  so  that  the 
Government  can,  by  legal  and  regular  methods,  make  its  election  as 
to  the  kind  of  contract  which  it  will  prosecute  or  will  not  prosecute, 
and  be  able  so  to  advise  the  parties  to  that  contract  that  they  may 
act  upon  definite  knowledge. 

In  essence  this  section  provides  merelv  a  regular  procedure,  avail- 
able for  all  parties,  for  exercising  that  ^discretion  as  to  enforcement 
of  law  which  is  an  inseparable  part  of  administrative  functions. 
While  it  is  the  duty  of  the  administrative  to  enforce  the  law,  it  is 
inevitable  that  certain  powers  of  discretion  and  selection  belong  to 
the  enforcing  officer. 

Moreover,  it  is,  of  course,  impossible  thot  all  of  the  law  could  always  be  en- 
forced at  once.  Indeed,  that  is  an  elementary  fact  in  administration,  not  often 
appreciated,  that  in  administration  it  is  always  a  qucHtion  for  the  executive 
department  what  laws  shall  have  enforcement,  what  llaws  shall  not;  or.  at 
least,  to  the  enforcement  of  what  laws  shall  the  Government  direct  its  best 
efforts  and  first  attention,  and  what  laws  shall  by  that  process  of  procedure 
have  a  secondary  enforcement.  At  all  events,  the  executive  department  should 
have  a  free  hand  in  this  matter,  and  it  gets  that  freedom  for  the  exercise  of 
Its  discretion  from  this  condition  of  the  law.  (Wyman*s  Administrative  Law, 
par.  11.) 

An  apjpeal  is  allowed  to  the  supreme  court  of  the  District  of  Co- 
lumbia from  the  cancellation  of  registration,  because  such  cancella- 
tion partakes  of  the  nature  of  a  quasi-judicial  act  (of  a  sort  fre- 
auently  given  to  administrative  officers)  and  calls  for  the  exercise  of 
aiscretion  on  the  part  of  that  officer,  affecting  the  entire  status  of 
the  given  corporation. 

39745—08 27 
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No  appeal  lies  from  the  finding  or  disapproval  on  the  part  of  the 
Commissioner  under  section  10^  for  the  reason  that  such  finding  is 
not  in  Bjay  sense  judicial,  but  smiply  affects,  the  action  of  the  prose- 
cuting officer,  a  matter  within  the  administrative  jurisdiction;  and 
furthermore,  the  effect  of  this  finding  is  primary  only,  because  no 
specific  rights  are  thereupon  determined,  and  no  filial  action  is  taken, 
and  none  can  be  taken  until  prosecution  takes  place  in  the  r^ular 
judicial  tribunal,  at  which  time  a  judicial  determination,  of  course, 
will  be  reached. 

CORPORATIONS  AND   ASSOCIATIONS  OTHER  THAN   INDUSTRIALS. 

Slight  differences  in  the  treatment  of  corporations  and  persons 
other  than  industrial  corporations  appearing  in  the  bill  require  some 
special  notice. 

The  contracts  of  railroads  are -required  to  be  filed  with  the  Inter- 
state Commerce  Commission,  as  such  matters  are  peculiarly  within 
their  jurisdiction,  and  no  reports  are  required  from  railroads^  be- 
cause that  subject-matter  is  already  thoroughly  covered  in  the  inter- 
state-commerce act. 

Again,  a  slight  difference  of  treatment,  equally  due  to  difference 
of  subject-matter,  appears  in  the  case  of  corporations  and  associa- 
tions not  for  profit  and  without  capital  stock,  which  would  include, 
among  others,  labor  unions,  farmers'  organizations,  granges,  and  va- 
rious voluntary  and  mutual  associations.  No  such  degree  of  infor- 
mation is  required  from  these  sources,  because  they  do  not  have  it  to 
furnish,  being,  as  above  stated,  without  capital  stock  and  not  for 
profit,  and  yet  also  being  probably  within  the  purview  of  the  Sher- 
man law  and  as  fully  entitled  as  anyone  else  to  make  reasonable  com- 
binations for  their  own  benefit. 

Particularly  in  the  case  of  labor  unions  is  it  necessary  to  allow 
reasonable  combination  under  such  bill.  No  sensible  man  desires 
either  the  abolition  or  restriction  of  the  right  of  the  workingman  to 
combine  to  improve  his  condition,  so  long  as  he  does  so  by  proper  and 
lawful  means.  Any  State  law  which  makes  such  combination  illegal 
per  se  is  peculiarly  intolerable  and  contrary  to  public  policy.  If 
from  the  recent  decision  of  the  Supreme  Court  in  the  case  above  cited, 
Loewe  v.  Lawlor,  the  so-called  "  Danbury  Hatters  case,"  such  con- 
demnation of  this  fundamental  right  to  combine  may  be  deduced, 
it  would  illustrate  this  suggestion  forcibly. 

A  further  incidental  feature  of  the  bill  is  the  change  of  the  seventh 
section  thereof,  eliminating  the  allowance  of  treble  damages.  This 
was  a  purely  statutory  provision ;  it  never  existed  at  the  common  law, 
and  there  is  no  reason  why  any  such  exceptional  rule  should  be  ap- 
plied to  this  particular  tort,  as  distinguished  from  the  ordinary  rule 
m  civil  actions. 

The  provisions  of  section  3  of  the  said  bill,  page  7,  lines  24  and  25, 
and  page  8,  lines  1  to  10,  were  intended  and  believed  simply  to  safe- 
guard the  generally  acknowledged  right  of  employees  to  cease  from 
working,  by  means  of  strike  or  otherwise,  and  of  employers  to  dis- 
charge workmen,  and  the  right  of  either  of  these  parties  to  combine 
for  the  obtaining  of  satisfactory  terms  of  employment.  This  is  not 
intended  in  any  way  to  legalize  either  the  boycott  or  the  blacklist. 
If  it  does  so,  it  should  be  amended  to  prevent  any  such  result. 
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Certain  basic  legal  questions  are  connected  with  the  general  prin- 
ciples of  this  bill,  which  here  require  brief  discussion. 

RIGHT  TO  BEQUIBE  INFORBCATION. 

The  bill,  being  wholly  optional,  does  not  present  any  way  in  which 
this  constitutional  question  can  be  raised  by  court  proceeding. 
Nevertheless,  it  is  one  of  the  prime  objects  of  the  bill  to  secure  infor- 
mation, and  therefore  the  right  of  the  Federal  Government  to  such 
information  should  be  referred  to. 

It  is  believed  that  there  is  a  clear  right  to  such  information  con- 
cerning corporations  engaged  in  interstate  commerce  as  is  provided 
for  in  the  bill.  The  subject  is  substantially  covered  by  the  following 
cases  in  which  the  right  of  the  Interstate  Commerce  Commission  to 
certain  classes  of  information  was  contested,  and  in  which  the  right 
of  the  Government  to  information  from  carriers  engaged  in  inter- 
state commerce  was  broadly  sustained : 

I.  a  C.  V.  Baird,  194  IT.  S.,  25,  page  44. 

L  Q.  C.  V.  Brimson,  154  U.  S.,  481  et  seq. 

I.  C.  C.  V.  Bailway  Company,  167  U.  S.,  479  at  page  506. 

In  re  Pacific  By.  Com'n,  32  F.  B.,  241,  250. 

T.  P.  By.  Co.  V.  I.  C.  C,  162  U.  S.,  197,  212-233. 

The  broad  powers  of  the  Federal  Government  to  inquire  into  the 
affairs  of  an  industrial  company  engaged  in  interstate  commerce  for 
the  purpose  of  regulating  such  commerce  are  covered  most  recently 
and  conclusively  in  the  case  of  Hale  v.  Henkel,  201  IT.  S.,  75. 

In  the  case  of  Interstate  Commerce  Commission  v.  Baird  (194 
TT.  S.,  25)  the  Commission  requested  the  production  for  inspection 
of  certain  contracts,  and  the  witnesses  refused  to  permit  them  to  be 
given  in  evidence.  The  circuit  court  held  the  contracts  to  be  irrele- 
vant, upon  the  ground  that  they  related  solely  to  intrastate  transac- 
tions, and  had  nothing  to  do  with  intei*state  commerce.  The  con- 
tracts related  to  the  sale  of  coal  in  Pennsylvania.  It  was  held  by 
the  Supreme  Court,  reversing  the  circuit  court,  that  the  railroads 
being  all  engaged  in  interstate  conmierce,  the  Commission  was  law- 
fully authorized  by  law  to  inquire  into  their  affairs  and  methods  of 
doing  business. 

The  same  obserTation  may  be  made  in  respect  to  those  provisions  empowering 
the  Commission  to  inquire  into  the  management  of  the  business  of  carriers 
subject  to  the  provisions  of  the  act,  and  to  Investigate  the  whole  subject  of 
interstate  commerce  as  conducted  by  such  carriers,  and,  in  that  way,  to  obtain 
full  and  accurate  information  of  all  matters  involved  in  the  enforcement  of 
the  act  of  Congress.  It  was  clearly  competent  for  Congress,  to  that  end,  to 
invest  the  Commission  with  authority  to  require  the  attendance  and  testimony 
of  witnesses,  and  the  production  of  books,  papers,  tariffs,  contracts,  agreements, 
nnd  documents  relating  to  any  matter  legally  committed  to  that  body  for  inves- 
tigation.    •     ♦     • 

Upon  the  ground  that  they  pertained  to  the  manner  of  conducting  a  material 
part  of  the  business  of  these  Interstate  carriers,  which  w»s  under  Investigation, 
we  think  the  Commission  had  a  right  to  demand  their  production. 

A  very  important  distinction  was  made  in  this  case  with  regard  to 
the  right  of  the  Government  to  reauire  information,  which  distinc- 
tion has  become  all  the  more  significant  in  view  of  the  recent  deci- 
sions in  the  Adair  and  Howard  cases  (Adair  v.  United  States  Supreme 
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Court,  January  27,  1908;  Howard  v.  111.  R.  R.,  same,  January  11, 
1908).    At  page  43  of  the  Baird  case  the  court  said: 

It  is  to  be  remembered  In  this  connection  that  we  are  not  deaUng  witli  the 
nltimate  fact  of  controversy  or  deciding  which  of  the  contending  claims  will 
be  finally  established.  This  is  a  question  of  relevancy  of  proof  before  a  body 
not  authorized  to  make  a  final  Judgment,  but  to  investigate  and  make  orders 
which  may  or  may  not  be  finally  embodied  in  judgments  or  decrees  of  the 
court. 

The  disinclination  of  the  court  to  draw  any  hard  and  fast  lines  as 
to  the  precise  character  of  the  infonnation  which  may  be  sought  for 
is  disclosed  in  the  following  words  of  the  court : 

The  inquiry  of  a  board  of  the  character  of  the  Interstate  Commerce  Comniis- 
sion  should  not  be  too  narrowly  constrained  by  technical  rules  as  to  the 
admissibility  of  proof.  Its  function  is  largely  one  of  investigation  and  it  8lio\ild 
not  ba  hampered  in  making  inquiry  pertaining  to  interstate  conmierce  by  those 
narrow  rules  which  prevail  in  trials  at  common  law  where  a  strict  correspond* 
ence  is  required  between  allegation  and  proof. 


I.  C.  C.  V,  Ry.  Co.  (167  U.  S.,  479,  at  p.  506) : 


It  (the  Commission)  is  charged  with  the  general  duty  of  inquiring  as  to  the 
management  of  the  business  of  railroad  companies,  and  to  keep  itself  informed 
as  to  the  manner  in  which  the  sjinie  is  conducted,  and  has  the  right  to  compel 
complete  and  full  information  as  to  the  manner  in  which  such  carriers  are 
transacting  their  business. 

I.  C.  C.  V.  Brimson  (154  U.  S.,  447,  at  p.  474) : 

An  adjudication  that  Congress  could  not  establish  an  administrative  body 
with  authority  to  investigate  the  subject  of  interstate  commerce  and  with  power 
to  call  witnesses  l»efore  it,  and  to  require  the  production  of  lKK>ks,  documents, 
and  papers  relating  to  that  subject,  would  go  far  toward  defeating  the  object 
for  which  the  people  of  the  United  States  placed  commerce  among  the  States 
under  national  control.  All  must  recognize  the  fact  that  the  full  information 
necessary  as  a  basis  of  intelligent  legislation  by  Congress  from  time  to  time 
upon  the  subject  of  interstate  commerce  can  not  be  obtained,  nor  can  the  rules 
established  for  the  regulation  of  such  commerce  be  efficiently  enforced,  other- 
wise than  through  the  Instru mentality  of  an  administrative  body,  representing 
the  whole  country,  always  watchful  of  the  general  interests,  and  charged  with 
the  duty  not  only  of  obtaining  the  required  information  but  of  compelling,  by 
all  lawful  methods,  obedience  to  such  rules. 

The  entire  argument  for  the  existence  of  this  power  can  well  be 
rested  on  the  above  quotation. 

In  re  Pacific  Ry.  Commission  (32  Fed.  Rep.,  241) : 

In  referring  to  the  Pacific  Railway  Commission,  created  by  act  of 
Congress  March  3,  1887,  it  was  said,  at  page  249,  that  it  was  a  mere 
board  of  inquiry  directed  to  obtain  information  upon  certain  matters 
and  report  the  result  of  its  investigations  to  the  President,  who  is  to 
lay  the  same  before  Congress. 

And  referring  to  the  inquiries  required  in  the  taking  of  the  census, 
the  court  in  this  case  said : 

And  in  addition  to  the  inquiries  usually  accompanying  the  taking  of  a  census, 
there  is  no  doubt  that  Congress  may  authorize  a  commission  to  obtain  informa- 
tion upon  any  subject  which  in  its  judgment  it  may  be  important  to  possess. 

As  to  industrial  corporations,  see  Hale  v.  Henkel  (201  U.  S.,  75) : 

It  is  true  that  the  corporation  in  this  case  was  chartered  under  the  laws  of 
New  Jersey,  and  that  it  receives  its  franchises  from  the  legislature  of  that 
State;  but  such  franchises,  so  far  as  they  involve  questions  of  interstate  com- 
merce, must  also  be  exercised  in  subordination  to  the  power  of  Congress  to 
regulate  such  commerce,  and  in  respect  to  this  the  General  Government  may 
also  assert  a  sovereign  authority  to  ascertain  whether  such  franchises  have  been 
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exercised  in  a  lawful  maimer,  with  a  due  regard  to  its  own  laws.  Being 
subject  to  this  dual  sovereignty,  the  General  Government  posseses  the  same 
right  to  see  that  its  own  laws  are  respected  as  the  State  would  have  with  respect 
to  the  special  franchises  vested  In  it  oy  the  laws  of  the  State.  The  powers  of 
the  €}«ieral  Government  in  this  particular  in  the  vindication  of  its  own  laws 
are  the  same  as  if  the  corporation  had  been  created  by  an  act  of  Ck)ngress.  It 
is  not  intended  to  intimate,  however,  that  it  has  a  general  visitatorial  power 
over  State  corporations.  •  *  •  Of  course,  In  view  of  the  power  of  CJongress 
over  interstate  commerce,  to  which  we  have  adverted,  we  do  not  wish  to  be 
understood  as  holding  that  an  examination  of  the  books  of  a  corporation,  if 
duly  authori2sed  by  act  of  Congress,  would  constitute  an  unreasonable  search 
and  seizure  within  the  fourth  amendment. 

The  recent  case  of  Howard  v.  The  Illinois  Central  Railroad,  de- 
cided January  11, 1908,  in  the  Supreme  Court,  holding  the  employers' 
liability  law  unconstitutional,  employed  certain  lan^age  which  has 
been  referred  to  as  limiting  the  power  of  Congress  in  regulating  in- 
terstate commerce. 

From  this  it  follows  that  the  statute  deals  with  all  the  concerns  of  the 
Individuals  or  corporations  to  which  it  relates  as  they  engage  as  common 
carriers  In  trade  or  commerce  between  the  States,  etc.,  and  does  not  confine 
itself  to  the  interstate  commerce  business  which  may  be  done  by  such  persons. 
Stated  in  another  form  the  statute  is  addressed  to  the  individuals  or  corpora- 
tions who  are  engaged  in  interstate  commerce  and  is  not  cou fined  solely  to 
regulating  the  interstate  commerce  business  which  such  persons  may  do — that  is, 
it  regulates  the  persons  because  they  engage  In  interstate  commerce  and  does 
not  alone  regulate  the  business  of  interstate  commerce. 

And  further  the  court  says : 

It  remains  only  to  consider  the  contention  which  we  have  previously  quoted 
that  the  act  is  constitutional,  although  it  embraces  subjects  not  within  the 
power  of  Ck)ngress  to  regulate  commerce,  because  one  who  engages  in  interstate 
commerce  thereby  submits  all  his  business  concerns  to  the  regulating  power  of 
Congress.    To  state  the  proposition  is  to  refute  it. 

In  Adair  v.  The  United  States,  decided  by  the  Supreme  Court  Jan- 
uary 27, 1908,  referring  to  the  Howard  decision  it  was  stated : 

Manifestly  any  rule  prescribed  for  the  conduct  of  interstate  commerce  in 
order  to  be  within  the  competency  of  Congress  under  its  i)ower  to  regulate  com- 
merce among  the  States  must  have  some  real  or  substantial  relation  to  or  con- 
nection with  the  commerce  regulated. 

There  is  a  clear  distinction  between  the  principle  upon  which  the 
Howard  case  proceeds  and  the  right  of  the  Government  to  certain 
classes  of  information  from  those  engaged  in  interstate  commerce. 

The  Howard  and  Adair  cases  involved  a  final  property  right  con- 
cerned in  the  relationship  of  employer  and  employee.  It  was  obvious 
that  certain  forms  of  that  relationship  might  have  no  connection  with 
interstate  commerce. 

On  the  other  hand,  it  is  equally  obvious  that  the  information  speci- 
fied in  this  bill  may  and  will  always  be  directly  relevant  to  interstate 
operations,  and,  further,  that  the  securing  of  this  information  is  not 
a  final  or  conclusive  determination,  but  merely  a  primary  and  prelim- 
inary step.    To  requote  from  the  Baird  case  (supra) : 

It  is  to  be  remeuibered  in  this  connection  that  we  are  not  dealing  with  the 
ultimate  fact  of  controversy,  or  determining  which  of  the  contending  claims 
will  be  finally  established.  This  is  a  question  of  relevancy  of  proof  before  a 
body  not  authorized  to  make  a  final  judKnient,  but  to  Investigate  and  make 
orders  which  may  or  may  not  be  finally  embodied  in  judgments  or  decrees  of 
the  court. 
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Thus  the  question  is  one  of  relevancy  to  the  subject-matter  of  inter- 
state commerce.  All  the  information  provided  for  in  the  bill  is  ob- 
viously so  relevant.  * 

Furthermore,  the  practice  for  18  years  fully  sustains  this  general 
power.  Sections  12  and  20  of  the  interstate  commerce  act  require 
very  complete  information  from  railroads,  and,  so  far  as  is  known, 
have  been  enforced  and  obeyed  with  hardly  a  protest  from  the  rail- 
road companies,  and  have  been  expressly  sustained  in  the  Brimson 
and  Baira  cases  (supra). 

Innumerable  further  instances  of  the  sweeping  power  to  secure 
information  appear  in  the  uniform  appropriation  policy  of  Congress 
as  applied  to  all  manner  of  investigations,  scientific,  agricultural,  edu- 
cational, and  statistical,  so  lon^  carried  on.  The  verv  broad  inves- 
tigatory powers  of  the  Commissioner  of  Corporations  nave  been  con- 
stantly exercised  for  over  four  years  in  connection  with  industrial 
corporations  and  have  not  been  contested  in  a  single  instance. 

Legal  hearing  of  the  word  "  reasonable  "  in  connection  with  re- 
straint of  trade. — ^The  use  of  the  word  "  reasonable  "  or  of  the  phrase 
"  unreasonable  restraint  of  trade,"  as  it  appears  in  the  bill,  raises  cer- 
tain important  legal  questions,  possibly  the  most  important  in  the 
bill.    These  questions  are : 

(1)  Is  the  phrase  "unreasonable  restraint  of  trade"  sufficiently 
defined  by  court  decisions,  supplemented  by  economic  principles,  to 
afford  a  proper  basis  for  the  administration  of  the  proposed  act  ? 

(2)  Is  this  phrase  sufficiently  definite  in  meaning  so  that  it  may 
be  used  in  an  act  which  is  in  part  criminal  and  penal,  without  result- 
ing in  making  void  indictments  thereunder  because  the  crime  is  not 
sufficiently  defined  in  the  statute  ? 

Taking  up  the  first  point,  reference  is  made  to  preceding  quota- 
tions and  citations  herein,  introduced  for  the  purpose  of  showing 
that  the  Trans-Missouri  case  in  the  Supreme  Court  established  the 
principle  that  the  antitrust  law  applied  to  all  combinations  in  re- 
straint of  trade,  whether  reasonable  or  unreasonable,  and  in  these  very 
decisions  recognized  this  principle  of  common-law  distinction. 

It  is  of  course  well  settled  that — 

V^hen  Ck)figre8B  adopts  or  creates  common-law  offenses,  the  court  may  prop- 
erly look  to  that  body  of  jurisprudence  for  the  true  meaning  and  definition  of 
such  crimes,  if  they  are  not  clearly  defined  in  the  act  creating  them.  (In  re 
Greene,  52  Fed  R.,  111.) 

The  definition  of  this  phrase  has  been  set  forth  in  a  vast  numbei 
of  cases.  The  general  principle  laid  down  verv  early  bv  Chief  Jus- 
tice  Tyndall  has  been  c^ted  a^in  and  again  ak  applying  to  modem 
conditions. 

Section  24,  American  and  English  Encyclopedia,  650 : 

And  in  deciding  whether  or  not  a  given  restraint  is  reasonable,  the  courts 
have  universally  adopted  the  test  laid  down  in  the  leading  case  by  Chief  Jus- 
tice Tyndall : 

"  We  do  not  see  how  a  better  test  can  be  ap[)lled  to  the  question  whether  rea- 
sonable or  not,  than  by  considering  whether  or  not  the  restraint  is  such  a  one 
as  to  afford  a  fair  protection  to  the  interests  of  the  party  in  favor  of  whom  It  Is 
given,  and  not  so  large  as  to  interfere  with  the  interests  of  the  public.  What- 
ever restraint  Is  larger  than  the  necessary  protection  of  the  party  can  be  of  no 
benefit  to  either;  it  can  only  be  oppressive,  and  if  oppressive.  It  is  In  the  eye 
of  the  law  unreasonable."  (Horner  r.  Graves,  7  Bingham,  743,  quoted  with 
approval  by  Judge  Taft  In  U.  S.  r.  Addyston  Pipe  Ck).,  85  Fed.  Rep.,  282.) 
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Mr.  Justice  Peckham,  delivering  the  opinion  of  the  court  in  the 
Trans- Missouri  case,  said : 

Contracts  in  restraint  of  trade  liave  been  known  and  spoken  of  for  hundreds 
of  years,  botti  in  England  and  in  this  country,  and  tbe  term  includes  all  kinds 
of  those  contracts  which  in  fact  restrain  or  may  restrain  trade.  Some  of  such 
contracts  have  been  held  void  and  unenforceable  in  the  courts  by  reason  of  their 
restraint  being  unreasonable,  while  others  have  been  held  valid  because  they 
were  not  of  that  nature. 

And  Mr.  Justice  White,  who  delivered  the  opinion  in  which  the 
four  dissenting  justices  concurred,  said : 

It  is  unnecessary  to  refer  to  the  authorities  showing  that  although  a  con- 
tract may  in  some  measure  restrain  trade,  it  is  not  for  that  reason  void,  or 
even  voidable,  unless  the  restraint  which  it  produces  be  unreasonable.  The 
opinion  of  the  court  concedes  this  to  be  the  settled  doctrine. 

One  of  the  few  propositions  upon  which  the  entire  court  agreed 
was  on  the  common-law  distinction  between  reasonable  and  unreason- 
able restraint  of  trade. 

As  early  as  Mitchel  v.  Reynolds  (supra)  in  the  year  1711,  we  find 
reasons  given  for  refusal  to  enforce  such  contracts,  as  follows : 

1.  The  mischief  which  may  arise  to  the  party  by  loss  of  his  liveli- 
hood. 

2.  To  the  public  by  depriving  it  of  a  useful  member. 

3.  The  great  abuses  these  voluntary  restraints  are  liable  to  from 
corporations  who  are  perpetually  laboring  for  exclusive  advantages 
in  trade,  and  to  reduce  it  into  as  few  hands  as  possible. 

In  another  leading  case  upon  this  subject  (Alger  v.  Thacher,  19 
Pick.,  51),  the  court  stated  forcibly  the  considerations  of  public 
policy  involved : 

(1)  Such  contracts  injure  the  parties  making  them,  because  they  diminish 
their  means  of  procuring  livelihoods  and  a  competency  for  their  families. 
They  tempt  improvident  persons  for  the  sake  of  present  gain  to  deprive  them- 
selves of  the  power  to  make  future  acquisitions.  And  they  expose  such  persons 
to  imposition  and  oppression.  (2)  They  tend  to  deprive  the  public  of  the  serv- 
ices of  men  in  the  employments  and  capacities  in  which  they  may  be  most  use- 
ful to  the  community  as  well  as  themselves.  (3)  They  discourage  industry  and 
enterprise,  and  diminish  the  products  of  ingenuity  and  skill.  (4)  They  prevent 
competition  and  enhance  prices.  (5)  They  expose  the  public  to  all  the  evils 
of  monopoly.  And  this  especially  is  applicable  to  wealthy  companies  and  large 
corporations,  who  have  the  means,  unless  restrained  by  law,  to  exclude  rivalry, 
monopolize  business,  and  engross  the  market. 

An  agreement  which  operates  merely  in  partial  restraint  of  trade  is  good, 
provided  it  be  not  unreasonable  and  there  be  a  consideration  to  support  it. 
(:<'avlgation  Co.  v.  Winsor,  20  Wall.,  64.) 

Summinjg  up  the  Maxim-Nordenfelt  case  (App.  Cas.,  535)  Mr. 
Justice  White,  dissenting  in  Trans-Missouri  case  (166  U-  S.,  847), 
said: 

The  matter  was  finally  set  at  rest  by  the  House  of  liOrds  in  Nordenfelt  v, 
Maxim-Nordenfelt  CJompany.  •  ♦  ♦  In  this  case  it  was  held  that  •  •  ♦ 
whether  a  contract  was  invalid  because  of  restraint  of  trade  must  depend  uix>n 
whether,  on  considering  all  the  circumstances,  the  contract  was  found  to  be 
reasonable  or  unreasonable.  , 

The  line  *  •  «  between  these  illegal  contracts  and  the  innamerable 
valid  agreements  that  are  daily  made  tn  the  business  world  had  been  drawn  by 
long  lines  of  decisions.  (U.  S.  v.  Trans-Mo.  Assn.  (O.  C.  A.),  58  F.  R.,  67. 
Approved  in  Dueber  Watch  case,  66  Fed.  R.,  643  (C.  C.  A.). 

The  general  principle  of  reasonableness  though  at  first  applied  to 
contracts  which  were  of  very  narrow  scope,  and  where  the  restraint 
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in  large  part  ffone  through  a  period  of  combination.  For  this  reason 
the  bul  provides  that  registered  corporations  shall  not  be  prosecuted 
under  the  Sherman  law  for  existing  and  past  combinations  which 
are  reasonable,  and  furthermore  the  bill  provides  a  short  period  of 
limitation  for  all  prosecutions  imder  the  Sherman  law  against  all 
combinations,  to  wit,  one  year  after  the  passage  of  this  act.  So  many 
combinations  have  already  been  entered  into  that  it  would  be  unfair 
to  leave  these  past  combinations  at  the  mercy  of  the  original  unmodi- 
fied act,  while  applying  the  test  of  reasonableness  to  future  combi- 
nations only. 

POWER  OF  THE  COMMISSIONER  UNDER  SECTION    10. 

Having  thus  established  the  status  of  the  past,  the  bill  provides 
for  the  foture  in  section  10,  a  section  which  has  been  subject  to  con- 
siderable misapprehension  and  which  merits  serious  consideration. 

I^  substance,  this  section  provides  that  any  person  or  registered 
corporation  about  to  enter  into  a  contract  may  submit  the  same  to 
the  Commissioner  of  Corporations.  If  the  Commissioner  does  not, 
with  the  concurrence  of  the  Secretary  of  Commerce  and  Labor,  dis- 
approve it  within  thirty  days  thereafter,  no  suit  can  be  brought  by 
the  United  States  under  the  Sherman  law  on  account  of  that  con- 
tract unless  the  prosecuting  officer  can  prove  the  contract  to  be  unrea- 
sonable.   Several  points  are  to  be  noted  here : 

(1)  The  action  of  the  Commissioner  is  simply  that  of  disapproval 
or  failure  to  disapprove— a  purely  negative  action.  He  is  not 
required  to  approve.  Unless  he  disapproves  within  thirty  days,  the 
contract  can  only  be  attacked  if  in  unreasonable  restraint  of  trade. 

(2)  The  phraseology  of  the  bill  has  led  apparently  many  to  believe 
that  the  Commissioner  is  here  given  the  power  to  make  a  judicial 
finding.  That  is  not  so.  The  Commissioner,  it  is  true,  may  disap- 
prove the  contract.  The  only  question  is.  What  is  the  effect  of  such 
disapproval  ?  The  sole  effect  of  such  action  is  to  leave  the  contract 
as  it  IS  now  under  the  present  Sherman  law.  For  that  particular 
contract  the  Sherman  law  will  remain  in  full  force.  This  is  the 
sole  and  entire  effect  of  any  action  the  Commissioner  may  take  imder 
this  section  of  the  bill.  His  disapproval  does  not  make  the  contract 
unreasonable,  does  not  make  it  void  or  illegal,  is  not  binding  upon 
any  party  thereto,  and  has  none  of  the  effects  of  a  judicial  finding. 
The  sole  effect  is  to  leave  that  particular  contract  just  where  it  is 
to-day. 

If,  on  the  other  hand,  the  Commissioner  takes  no  action  on  the 
contract,  the  bill  itself  operates  automatically  on  that  contract,  and 
thereafter  the  prosecuting  officer  of  the  Government  must  prove  that 
the  contract  is  unreasonable  in  order  to  maintain  suit  on  it  under 
the  Sherman  law.  Thei  extent  of  power  granted  here  and  the  effect 
of  the  Commissioner's  disapproval  is  very  limited,  and  has  no  resem- 
blance to  a  judicial  determination  of  facts.  His  disapproval  has  the 
simple  result  of  leaving  the  contract  exactly  where  it  is  if  the  bill 
should  not  be  passed ;  that  is,  does  not  change  the  present  status  at 
all.  The  only  change  would  occur  when  he  takes  no  action  at  all. 
In  such  case  the  bill  itself  then  operates  automatically  to  relieve  the 
contract  from  certain  liability. 
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While  this  power  is  extremely  limited,  it  is  believed  to  be  very 
desirable  for  the  accomplishing  in  a  legal  and  definite*  manner  that 
which  must  be  done  in  some  way  under  my  statute  limiting  restraint 
of  trade.  That  is  to  say,  the  course  of  modern  business  is  so  widely 
affected  by  the  Sherman  law,  and  in  such  an  indefinite  way,  that  for 
any  safe  conduct  of  ordinary  commercial  operation?:  it  is  essential 
that  there  should  be  some  power  given  to  the  executive  branch  of  the 
Government  to  indicate  beforehand  what  its  attitude  will  be  as  to  a 
proposed  combination.  Section  10  will  allow  the  business  man  who 
proposes  to  make  a  given  contract  to  lay  the  matter  before  the  exec- 
utive branch  of  the  Government  and  ask  them  beforehand  how  it  will 
be  viewed.  Within  thirty  days  he  will  thus  find  out  either  that  his 
contract  is  believed  to  be  contrary  to  public  policy  and  may  be 
attacked  by  the  Government,  in  which  case  he  would  thereafter  enter 
upon  it  at  his  own  very  proper  risk,  or  he  would  learn,  on  the  other 
hand,  that  the  Government  saw  no  prima  facie  reason  to  disapprove 
it,  and  he  would  then  know  that  he  could  go  ahead  and  base  his 
operations  upon  it,  and  that  so  long  as  it  was  not  against  public 
policy  it  could  not  be  attacked  under  the  Sherman  law;  and  this 
would  be  all  the  average  business  man  would  care  to  know.  In  prac- 
tice there  are  continual  applications  on  the  part  of  business  men  to 
the  executive  branch  to  know  whether  such-and-such  proposed  trans- 
actions are  criminal  or  not.  At  present  the  executive  can  make  no 
satisfactory  answer.  In  can  only  say  to  the  business  men :  "We  can 
tell  you  nothing;  if  you  act  you  must  take  your  chances."  It  is 
obvious  that  under  a  law  so  sweeping  and  drastic  as  the  Sherman 
law  business  men  are  put  at  an  extremely  unfair  disadvantage  in 
carrying  on  ordinary  modem  transactions.  It  should  be  so  that  the 
Government  can,  by  legal  and  regular  methods,  make  its  election  as 
to  the  kind  of  contract  which  it  will  prosecute  or  will  not  prosecute, 
and  be  able  so  to  advise  the  parties  to  that  contract  that  they  may 
act  upon  definite  knowledge. 

In  essence  this  section  provides  merely  a  regular  procedure,  avail- 
able for  all  parties,  for  exercising  that  discretion  as  to  enforcement 
of  law  which  is  an  inseparable  jjart  of  administrative  functions. 
While  it  is  the  duty  of  the  administrative  to  enforce  the  law,  it  is 
inevitable  that  certain  powers  of  discretion  and  selection  belong  to 
the  enforcing  officer. 

Moreover,  It  is,  of  course,  impossible  thot  all  of  the  law  could  always  be  en- 
forced at  once.  Indeed,  that  is  an  elementary  fact  in  administration,  not  often 
appreciated,  that  in  administration  it  is  always  a  question  for  the  executive 
department  what  laws  shall  have  enforcement  what  Ikws  shall  not;  or.  at 
least,  to  the  enforcement  of  what  laws  shall  the  Government  direct  its  best 
efforts  and  first  attention,  and  what  laws  shall  by  that  process  of  procedure 
have  a  secondary  enforcement.  At  all  events,  the  executive  department  should 
have  a  free  hand  in  this  matter,  and  it  gets  that  freedom  for  the  exercise  of 
Its  discretion  from  this  condition  of  the  law.  (Wyman's  Administrative  Law, 
par.  11.) 

An  appeal  is  allowed  to  the  supreme  court  of  the  District  of  Co- 
lumbia from  the  cancellation  of  registration,  because  such  cancella- 
tion partakes  of  the  nature  of  a  quasi- judicial  act  (of  a  sort  fre- 
auentiy  given  to  administrative  officers)  and  calls  for  the  exercise  of 
discretion  on  the  part  of  that  officer,  aflPecting  the  entire  status  of 
the  given  corporation. 
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No  appeal  lies  from  the  finding  or  disapproval  on  the  part  of  the 
Commissioner  under  section  10^  for  the  reason  that  such  finding  is 
not  in  any  sense  judicial,  but  simply  affects,  the  action  of  the  prose- 
cuting officer,  a  matter  within  the  administrative  jurisdiction;  and 
furthermore,  the  effect  of  this  finding  is  primary  only,  because  no 
specific  rights  are  thereupon  determined,  and  no  final  action  is  taken, 
and  none  can  be  taken  until  prosecution  takes  place  in  the  regular 
judicial  tribunal,  at  which  time  a  judicial  determination,  of  course, 
will  be  reached. 

CORPORATIONS  AND   ASSOCIATIONS  OTHER  THAN   INDUSTRIALS. 

Slight  differences  in  the  treatment  of  corporations  and  persons 
other  than  industrial  corporations  appearing  in  the  bill  require  some 
special  notice. 

The  contracts  of  railroads  are -required  to  be  filed  with  the  Inter- 
state Commerce  Commission,  as  such  matters  are  peculiarly  within 
their  jurisdiction,  and  no  reports  are  required  from  railroads^  be- 
cause that  subject-matter  is  already  thoroughly  covered  in  the  inter- 
state-commerce act. 

Again,  a  slight  difference  of  treatment  equally  due  to  difference 
of  subject-matter,  appears  in  the  case  ox  corporations  and  associa- 
tions not  for  profit  and  without  capital  stock,  which  would  include, 
among  others,  labor  unions,  farmers'  organizations,  granges,  and  va- 
rious voluntary  and  mutual  associations.  No  such  degree  of  infor- 
mation is  required  from  these  sources,  because  they  do  not  have  it  to 
furnish,  being,  as  above  stated,  without  capital  stock  and  not  for 
profit,  and  yet  also  being  probably  within  the  purview  of  the  Sher- 
man law  and  as  fully  entitled  as  anyone  else  to  make  reasonable  com- 
binations for  their  own  benefit. 

Particularly  in  the  case  of  labor  unions  is  it  necesoary  to  allow 
reasonable  combination  under  such  bill.  No  sensible  man  desires 
either  the  abolition  or  restriction  of  the  right  of  the  workingman  to 
combine  to  improve  his  condition,  so  long  as  he  does  so  by  proper  and 
lawful  means.     Any  State  law  which  makes  such  combination  illegal 

?>er  se  is  peculiarly  intolerable  and  contrary  to  public  policy.  If 
rom  the  recent  decision  of  the  Supreme  Court  in  the  case  above  cited, 
Loewe  v.  Lawlor,  the  so-called  "  Danbury  Hatters  case,"  such  con- 
demnation of  this  fundamental  right  to  combine  may  be  deduced, 
it  would  illustrate  this  suggestion  forcibly. 

A  further  incidental  feature  of  the  bill  is  the  change  of  the  seventh 
section  thereof,  eliminating  the  allowance  of  treble  damages.  This 
was  a  purely  statutory  provision ;  it  never  existed  at  the  common  law, 
and  there  is  no  reason  why  any  such  exceptional  rule  should  be  ap- 
plied to  this  particular  tort,  as  distinguished  from  the  ordinary  rule 
m  civil  actions. 

The  provisions  of  section  3  of  the  said  bill,  page  7,  lines  24  and  25, 
and  page  8,  lines  1  to  10,  were  intended  and  believed  simply  to  safe- 
guard the  generally  acknowledged  right  of  employees  to  cease  from 
working,  by  means  of  strike  or  otherwise,  and  of  employers  to  dis- 
charge worKmen,  and  the  right  of  either  of  these  parties  to  combiiu* 
for  the  obtaining  of  satisfactory  terms  of  employment.  This  is  not 
intended  in  any  way  to  legalize  either  the  boycott  or  the  blacklist. 
If  it  does  so,  it  should  be  amended  to  prevent  any  such  result. 
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Certain  basic  legal  questions  are  connected  with  the  general  prin- 
ciples of  this  bill,  which  here  require  brief  discussion. 

RIGHT  TO  BEQUntE  INFORMATION. 

The  bill,  being  wholly  optional,  does  not  present  any  way  in  which 
this  constitutional  question  can  be  raised  by  court  proceeding. 
Nevertheless,  it  is  one  of  the  prime  objects  of  the  bill  to  secure  infor- 
mation, and  therefore  the  right  of  the  Federal  Government  to  such 
information  should  be  referred  to. 

It  is  believed  that  there  is  a  clear  right  to  such  information  con- 
cerning corporations  engaged  in  interstate  commerce  as  is  provided 
for  in  the  bill.  The  subject  is  substantially  covered  by  the  following 
cases  in  which  the  right  of  the  Interstate  Commerce  Commission  to 
certain  classes  of  information  was  contested,  and  in  which  the  right 
of  the  Government  to  information  from  carriers  engaged  in  inter- 
state commerce  was  broadly  sustained : 

I.  a  C.  V.  Baird,  194  U.  S.,  25,  page  44. 

L  C.  C.  V.  Brimson,  154  U.  S.,  481  et  seq. 

I.  6.  C.  V.  Railway  Company,  167  TJ.  S.,  479  at  page  506. 

In  re  Pacific  Ry.  Com'n,  32  F.  R.,  241,  250. 

T.  P.  Ry.  Co.  V.  I.  C.  C,  162  U.  S.,  197,  212-233. 

The  broad  powers  of  the  Federal  Government  to  inquire  into  the 
affairs  of  an  industrial  company  engaged  in  interstate  commerce  for 
the  purpose  of  regulating  such  commerce  are  covered  most  recently 
and  conclusively  in  the  case  of  Hale  v.  Henkel,  201  17.  S.,  75. 

In  the  case  of  Interstate  Commerce  Commission  v.  Baird  (194 
U.  S.,  25)  the  Commission  requested  the  production  for  inspection 
of  certain  contracts,  and  the  witnesses  refused  to  permit  them  to  be 
given  in  evidence.  The  circuit  court  held  the  contracts  to  be  irrele- 
vant, upon  the  ground  that  they  related  solely  to  intrastate  transac- 
tions, and  had  nothing  to  do  with  interstate  commerce.  The  con- 
tracts related  to  the  sale  of  coal  in  Pennsylvania.  It  was  held  by 
the  Supreme  Court,  reversing  the  circuit  court,  that  the  railroads 
being  all  engaged  in  interstate  commerce,  the  Commission  was  law- 
fully  authorized  by  law  to  inquire  into  their  affairs  and  methods  of 
doing  business. 

The  same  observation  may  be  made  in  respect  to  those  provisions  empowering 
the  Commission  to  inquire  into  the  management  of  the  business  of  carriers 
subject  to  the  provisions  of  the  act,  and  to  investigate  the  whole  subject  of 
interstate  commerce  as  conducted  by  such  carriers,  and,  in  that  way,  to  obtain 
full  and  accurate  information  of  all  matters  involved  in  the  enforcement  of 
the  act  of  Ck>ngress.  It  was  clearly  competent  for  Congress,  to  that  end,  to 
invest  the  Commission  with  authority  to  require  the  attendance  and  testimony 
of  witnesses,  and  the  production  of  books,  papers,  tariffs,  contracts,  agreements, 
and  documents  relating  to  any  matter  legally  committed  to  that  body  for  inves- 
tigation.   ♦    •     ♦ 

Upon  the  ground  that  they  pertained  to  the  manner  of  conducting  a  material 
part  of  the  business  of  these  interstate  carriers,  which  was  under  investigation, 
we  think  the  Commission  had  a  right  to  demand  their  production. 

A  very  important  distinction  was  made  in  this  case  with  regard  to 
the  right  of  the  Government  to  require  information,  which  distinc- 
tion has  become  all  the  more  significant  in  view  of  the  recent  deci- 
sions in  the  Adair  and  Howard  cases  (Adair  v.  United  States  Supreme 


4S0  HSA^lTG  6^   HdtrSE  WLL  19745 — SMITH. 

Court,  January  27,  1908;  Howard  v.  111.  R.  R.,  same,  January  11, 
1908).    At  page  43  of  the  Baird  case  the  court  said: 

It  is  to  be  remembered  in  this  connection  that  we  are  not  dealing  with  the 
nltiniate  fact  of  controversy  or  deciding  which  of  the  contending  claims  will 
be  finally  established.  This  is  a  question  of  relevancy  of  proof  before  a  body 
not  authorized  to  wake  a  final  Judgment,  but  to  investigate  and  make  orders 
which  may  or  may  not  be  finally  embodied  in  Judgments  or  decrees  of  the 
court. 

The  disinclination  of  the  court  to  draw  any  hard  and  fast  lines  as 
to  the  precise  character  of  the  information  which  may  be  sought  for 
is  disclosed  in  the  following  words  of  the  court: 

The  inquiry  of  a  board  of  the  character  of  the  Interstate  Commerce  CJommis- 
sibn  should  not  be  too  narrowly  constrained  by  technical  rules  as  to  the 
admissibility  of  proof.  Its  function  is  largely  one  of  investigation  and  it  sholild 
not  bs  hampered  in  making  inquiry  pertaining  to  interstate  commerce  by  those 
narrow  rules  which  prevail  in  trials  at  common  law  where  a  strict  correspond- 
ence is  required  between  allegation  and  proof. 

I.  C.  C.  V.  Ry.  Co.  (167  U.  S.,  479,  at  p.  506) : 

It  (the  Conuuission)  is  charged  with  the  general  duty  of  inquiring  as  to  the 
management  of  the  business  of  railroad  comtmnies,  and  to  keep  itself  informed 
as  to  the  manner  in  which  the  same  is  conducted,  and  has  the  right  to  compel 
complete  and  full  information  as  to  the  manner  in  which  such  carriers  are 
transacting  their  business. 

I.  C.  C.  V.  Brimson  (154  U.  S.,  447,  at  p.  474) : 

An  adjudication  that  Ck)ngres8  could  not  establish  an  administrative  body 
with  authority  to  investigate  the  subject  of  interstate  commerce  and  with  power 
to  call  witnesses  before  it,  and  to  require  the  production  of  bcjoks,  documents, 
and  papers  relating  to  that  subject,  would  go  far  toward  defeating  the  object 
for  which  the  people  of  the  United  States  placed  commerce  among  the  States 
under  national  control.  All  must  recognize  the  fact  that  the  full  information 
necessary  as  a  basis  of  intelligent  legislation  by  Congress  from  time  to  time 
upon  the  subject  of  interstate  commerce  can  not  be  obtained,  nor  can  the  rules 
established  for  the  regulation  of  such  commerce  be  efficiently  enforced,  other- 
wise than  through  the  instrumentality  of  an  administrative  body,  representing 
the  whole  country,  always  watchful  of  the  general  interests,  and  charged  with 
the  duty  not  only  of  obtaining  the  required  information  but  of  compelling,  by 
all  lawful  methods,  obedience  to  such  rules. 

The  entire  argument  for  the  existence  of  this  power  can  well  be 
rested  on  the  above  quotation. 

In  re  Pacific  Ry.  Commission  (32  Fed.  Rep.,  241) : 

In  referring  to  the  Pacific  Railway  Commission,  created  by  act  of 
Congress  March  3,  1887,  it  was  said,  at  page  249,  that  it  was  a  mere 
board  of  inquiry  directed  to  obtain  information  upon  certain  matters 
and  report  the  result  of  its  investigations  to  the  President,  who  is  to 
lay  the  same  before  Congress. 

And  referring  to  the  inquiries  required  in  the  taking  of  the  census, 
the  court  in  this  case  said : 

And  in  addition  to  the  inquiries  usually  accompanying  the  taking  of  a  census, 
there  is  no  doubt  that  Congress  may  authorize  a  commission  to  obtain  informa- 
tion upon  any  subject  which  in  its  judgment  it  may  be  important  to  possess. 

As  to  industrial  corporations,  see  Hale  v.  Henkel  (201  U.  S.,  75) : 

It  is  true  that  the  corporation  in  this  case  was  chartered  under  the  laws  of 
New  Jersey,  and  that  it  receives  its  franchises  from  the  legislature  of  that 
State;  but  such  franchises,  so  far  as  they  involve  questions  of  interstate  com- 
merce, must  also  be  exercised  in  subordination  to  the  power  of  Congress  to 
regulate  such  commerce,  and  in  rtopect  to  this  the  General  Government  may 
also  assert  a  sovereipi  authority  to  ascertain  whether  such  franchises  have  been 
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exercised  in  a  lawful  manner,  with  a  due  regard  to  its  own  laws.  Being 
subject  to  this  dual  sovereignty,  the  General  Government  posseses  tlie  same 
right  to  see  that  its  own  laws  are  respected  as  the  State  would  have  with  respect 
to  the  special  franchises  vested  in  it  oy  the  laws  of  the  State.  The  powers  of 
the  Gaieral  Government  in  this  particular  in  the  vindication  of  its  own  laws 
are  the  same  as  if  the  corporation  had  been  created  by  an  act  of  Congress.  It 
is  not  intended  to  intimate,  however,  that  it  has  a  general  visitatorial  power 
over  State  coriK>rations.  *  *  *  Of  course,  in  view  of  the  power  of  CJongress 
over  interstate  commerce,  to  which  we  have  adverted,  we  do  not  wish  to  be 
understood  as  holding  that  an  examination  of  the  books  of  a  corporatlou,  if 
duly  authorized  by  act  of  Congress,  would  constitute  an  unreasonable  search 
and  seizure  within  the  fourth  amendment. 

The  recent  case  of  Howard  v.  The  Illinois  Central  Railroad,  de- 
cided January  11, 1908,  in  the  Supreme  Court,  holding  the  employers' 
liability  law  unconstitutional,  employed  certain  lan^age  wmch  has 
been  referred  to  as  limiting  the  power  of  Congress  in  regulating  in- 
terstate commerce. 

From  this  it  follows  that  the  statute  deals  with  all  the  concerns  of  the 
individuals  or  corporations  to  which  it  relates  as  they  engage  as  common 
carriers  in  trade  or  commerce  between  the  States,  etc.,  and  does  not  confine 
itself  to  the  interstate  commerce  business  which  may  be  done  by  such  persons. 
Stated  in  another  form  the  statute  is  addressed  to  the  individuals  or  corpora- 
tions who  are  engaged  in  interstate  commerce  and  is  not  confined  solely  to 
regulating  the  interstate  commerce  business  which  such  persons  may  do — that  is, 
it  regulates  the  persons  because  they  engage  in  interstate  commerce  and  does 
not  alone  regulate  the  business  of  interstate  commerce. 

And  further  the  court  says : 

It  remains  only  to  consider  the  contention  which  we  have  previously  quoted 
that  the  act  Is  constitutional,  although  it  embraces  subjects  not  within  the 
power  of  Congress  to  regulate  commerce,  because  one  who  engages  in  interstate 
commerce  thereby  submits  all  his  business  concerns  to  the  regulating  power  of 
Congress.    To  state  the  proposition  is  to  refute  it. 

In  Adair  v.  The  United  States,  decided  by  the  Supreme  Court  Jan- 
uary 27, 1908,  referring  to  the  Howard  decision  it  was  stated : 

Manifestly  any  rule  prescribed  for  the  conduct  of  interstate  commerce  in 
order  to  be  within  the  competency  of  Congress  under  its  power  to  regulate  com- 
merce among  the  States  must  have  some  real  or  substantial  relation  to  or  con- 
nection with  the  commerce  regulated. 

• 

There  is  a  clear  distinction  between  the  principle  upon  which  the 
Howard  case  proceeds  and  the  right  of  the  Grovernment  to  certain 
classes  of  information  from  those  engaged  in  interstate  commerce. 

The  Howard  and  Adair  cases  involved  a  final  property  right  con- 
cerned in  the  relationship  of  employer  and  employee.  It  was  obvious 
that  certain  forms  of  that  relationship  might  have  no  connection  with 
interstate  commerce. 

On  the  other  hand,  it  is  equally  obvious  that  the  information  speci- 
fied in  this  bill  may  and  will  always  be  directly  relevant  to  interstate 
operations,  and,  further,  that  the  securing  of  this  information  is  not 
a  final  or  conclusive  determination,  but  merely  a  primary  and  prelim- 
inary step.     To  requote  from  the  Baird  case  (supra) : 

It  is  to  be  remembered  in  this  connection  that  we  are  not  dealing  with  the 
ultimate  fact  of  controversy,  or  determining  which  of  the  contending  claims 
will  be  finally  established.  This  is  a  question  of  relevancy  of  proof  before  a 
body  not  authorized  to  make  a  final  judgment  but  to  investigate  and  ma  lie 
orders  which  may  or  may  not  be  finally  embodied  in  Judgments  or  decrees  of 
the  court. 
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Thus  the  question  is  one  of  relevancy  to  the  subject-matter  of  inter- 
state commerce.  All  the  information  provided  for  in  the  bill  is  ob- 
viously so  relevant.  • 

Furthermore,  the  practice  for  18  years  fully  sustains  this  general 
power.  Sections  12  and  20  of  the  interstate  commerce  act  require 
very  complete  information  from  railroads,  and,  so  far  as  is  known, 
have  been  enforced  and  obeyed  with  hardly  a  protest  from  the  rail- 
road  companies,  and  have  been  expressly  sustained  in  the  Brimson 
and  Baird  cases  (supra). 

Innumerable  further  instances  of  the  sweeping  power  to  secure 
information  appear  in  the  uniform  appropriation  policy  of  Congress 
as  applied  to  all  manner  of  investigations,  scientific,  agricultural,  edu- 
cational, and  statistical,  so  long  carried  on.  The  verv  broad  inves- 
tigatory powers  of  the  Commissioner  of  Corporations  have  been  con- 
stantly exercised  for  over  four  years  in  connection  with  industrial 
corporations  and  have  not  been  contested  in  a  single  instance. 

Legal  bearing  of  the  word  "  reasonable  "  in  connection  with  re- 
straint of  trade. — The  use  of  the  word  "  reasonable  "  or  of  the  phrase 
"  unreasonable  restraint  of  trade,"  as  it  appears  in  the  bill,  raises  cer- 
tain important  legal  questions,  possibly  the  most  important  in  the 
bill.    These  questions  are : 

(1)  Is  the  phrase  "unreasonable  restraint  of  trade"  sufficiently 
defined  by  court  decisions,  supplemented  by  economic  principle?,  to 
afford  a  proper  basis  for  the  aaministration  of  the  proposed  act? 

(2)  Is  this  phrase  sufficiently  definite  in  meaning  so  that  it  may 
be  used  in  an  act  which  is  in  part  criminal  and  penal,  without  result- 
ing in  making  void  indictments  thereunder  because  the  crime  is  not 
sumciently  defined  in  the  statute! 

Taking  up  the  first  point,  reference  is  made  to  preceding  quota- 
tions and  citations  herein,  introduced  for  the  purpose  of  showing 
that  the  Trans-Missouri  case  in  the  Supreme  Ck)urt  established  the 
principle  that  the  antitrust  law  applied  to  all  combinations  in  re- 
straint of  trade,  whether  reasonable  or  unreasonable,  and  in  these  very 
decisions  recognized  this  principle  of  common-law  distinction. 

It  is  of  course  well  settled  that — 

When  Ck)figre88  adopts  or  creates  common-law  offenses,  the  court  may  prop- 
erly look  to  thnt  body  of  jurisprudence  for  the  true  meaning  and  definition  of 
such  crimes,  if  they  are  not  clearly  defined  in  the  act  creating  them.  (In  re 
Greene,  52  Fed  R.,  111.) 

The  definition  of  this  phrase  has  been  set  forth  in  a  vast  numbet 
of  cases.  The  general  principle  laid  down  verv  early  bv  Chief  Jus- 
tice  TYndall  has  Wn  c^ted  again  and  again  as  applying  to  modem 
conditions. 

Section  24,  American  and  English  Encyclopedia,  650 : 

And  in  deciding  whether  or  not  a  jflven  restraint  is  reasonal»le,  the  courts 
have  universally  adopted  the  test  laid  down  in  the  leading  case  by  Chief  Jus- 
tice Tyndall : 

*•  We  do  not  see  how  a  better  test  can  be  applied  to  the  question  whether  rea- 
sonable or  not,  than  by  considering  whether  or  not  the  restraint  is  such  a  one 
as  to  afford  a  fair  protection  to  the  Interests  of  the  party  in  favor  of  whom  It  Is 
given,  and  not  so  large  as  to  interfere  with  the  interests  of  the  public.  Wliat- 
ever  restraint  is  larger  than  the  necessary  protection  of  the  party  can  be  of  no 
benefit  to  either;  it  can  only  be  oppressive,  and  if  oppressive,  it  is  in  the  eye 
of  the  law  unreasonable."  (Homer  v.  Graves,  7  Bingham,  743,  quoted  with 
approval  by  Judge  Taft  in  U.  S.  v.  Addyston  Pipe  Co.,  85  Fed.  Rep.,  282.) 
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Mr.  Justice  Peckham,  delivering  the  opinion  of  the  court  in  the 
Trans- Missouri  case,  said : 

Contracts  in  restraint  of  trade  have  been  known  and  six)ken  of  for  hundreds 
of  years,  both  in  England  and  in  this  country,  and  the  term  includes  all  kinds 
of  those  contracts  which  in  fact  restrain  or  may  restrain  trade.  Some  of  such 
contracts  have  been  held  void  and  unenforcenble  in  the  courts  by  reason  of  their 
restraint  being  unreasonable,  while  others  have  been  held  valid  because  they 
were  not  of  that  nature. 

And  Mr.  Justice  White,  who  delivered  the  opinion  in  which  the 
four  dissenting  justices  concurred,  said: 

It  is  unnecessary  to  refer  to  the  authorities  showing  that  although  a  con- 
tract may  in  some  measure  restrain  trade,  it  is  not  for  that  reason  void,  or 
even  voidable,  unless  the  restraint  which  it  produces  be  unreasonable.  Tbe 
opinion  of  the  court  concedes  this  to  be  tlie  settled  doctrine. 

One  of  the  few  propositions  upon  which  the  entire  court  agreed 
was  on  the  common-law  distinction  between  reasonable  and  unreason- 
able restraint  of  trade. 

As  early  as  Mitchel  v.  Reynolds  (supra)  in  the  year  1711,  we  find 
reasons  given  for  refusal  to  enforce  sucn  contracts,  as  follows : 

1.  The  mischief  which  may  arise  to  the  party  by  loss  of  his  liveli- 
hood. 

2.  To  the  public  by  depriving  it  of  a  useful  member. 

3.  The  great  abuses  these  vmuntary  restraints  are  liable  to  from 
corporations  who  are  perpetually  laboring  for  exclusive  advantages 
in  trade,  and  to  reduce  it  into  as  few  hands  as  possible. 

In  another  leading  case  upon  this  subject  (Alger  v.  Thacher,  19 
Pick.,  51),  the  court  stated  forcibly  the  considerations  of  public 
policy  involved : 

(1)  Such  contracts  injure  the  parties  making  them,  because  they  diminish 
their  means  of  procuring  livelihoods  and  a  competency  for  their  families. 
They  tempt  improvident  persons  for  the  sake  of  present  gain  to  deprive  them- 
selves of  the  power  to  make  future  acquisitions.  And  they  expose  such  persons 
to  imposition  and  oppression.  (2)  They  tend  to  deprive  the  public  of  the  serv- 
ices of  men  in  the  employments  and  capacities  In  which  they  may  be  most  use- 
ful to  the  community  as  well  as  themselves.  (3)  They  discourage  industry  and 
enterprise,  and  diminish  the  products  of  ingenuity  and  skill.  (4)  They  prevent 
competition  and  enhance  prices.  (5)  They  expose  the  public  to  all  the  evils 
of  monopoly.  And  this  especially  is  applicable  to  wealthy  companies  and  large 
corporations,  who  have  the  means,  unless  restrained  by  law,  to  exclude  rivalry, 
monopolize  l>uslness,  and  engross  the  market. 

An  agreement  which  operates  merely  in  partial  restraint  of  trade  is  good, 
provided  it  be  not  unreasonable  and  there  be  a  consideration  to  support  it. 
(:%avigation  Co.  t?.  Wlnsor,  20  Wall.,  64.) 

Summing  up  the  Maxim-Nordenfelt  case  (App.  Cas.,  535)  Mr. 
Justice  White,  dissenting  in  Trans-Missouri  case  (166  U.  S.,  847), 
said: 

The  matter  was  finally  set  at  rest  by  the  House  of  liords  in  Nordenfelt  v. 
Maxlm-Nordenfelt  Company.  •  ♦  ♦  In  this  case  it  was  held  that  •  •  ♦ 
whether  a  contract  was  invalid  because  of  restraint  of  trade  must  depend  uiK>n 
whether,  on  considering  all  the  circumstances,  the  contract  was  found  to  be 
reasonable  or  unreasonable. 

The  line  *  *  *  between  these  illegal  contracts  and  the  innumerable 
valid  agreements  that  are  daily  made  in  the  business  world  had  been  drawn  by 
long  lines  of  decisions.  (U.  S.  v,  Trans-Mo.  Assn.  (C.  C.  A.),  58  F.  R.,  67. 
Approved  In  Dueber  Watch  case,  66  Fed.  R.,  643  (C.  C.  A.). 

The  general  principle  of  reasonableness  though  at  first  applied  to 
contracts  which  were  of  very  narroTv  scope,  and  where  the  restraint 
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was  ancillary  to  a  different  purpose,  (has  in  the  course  of  business 
development  been  found  equally  applicable  to  contracts  of  far  greater 
importance  and  scope,  and  in  no  sense  subsidiary  or  ancillary. 

Most  of  the  early  decisions  dealt  with  contracts  whereby  a  man 
"  contracted  himself  out  of  business,"  usually  in  connection  with  the 
sale  of  that  business  to  some  one  else.  The  distinction  therefore  has 
at  times  been  suggested  in  the  course  of  argument  that  such  con- 
tracts as  may  be  referred  to  as  ancillary  may  he  reasonable,  but  that 
contracts  which  are  not  ancillary,  but  whose  main  or  sole  purpose  is 
the  restriction  of  competition,  can  not  in  any  case  be  held  reasonable 
at  common  law. 

This  distinction  is  not  borne  out  by  the  cases  or  by  general  prin- 
ciples. First,  as  to  general  principle.  It  is  hard  to  see  how  any 
restriction  can  be  more  complete,  or  more  entirely  suppress  compe- 
tition so  far  as  the  person  making  the  restriction  is  concerned,  than 
a  contract  where  a  man  agrees  to  entirely  cease  to  work  at  a  certain 
business.  If  there  is  any  merit  in  the  suggestion  that  has  been  made 
in  several  cases,  namely,  that  contracts  which  regulate  competition 
are  proper  while  those  which  totally  suppress  competition  are  im- 
proper and  unlawful,  it  would  seem  that  such  "  contracting  out  of 
busmess "  is  of  the  unlawful  sort.  It  has  nevertheless  been  sus- 
tained for  several  centuries.  On  principle,  therefore,  it  would  seem 
that  if  such  a  contract  for  the  complete  suppression  of  competition 
can  be  sustained,  it  would  be  proper  to  sustam  a  contract  where  the 
restriction  only  goes  to  a  ceilam  amount  of  the  competition,  as 
toward  the  regulation  of  prices,  the  amount  of  the  output,  methods 
of  selling,  etc.,  where  the  competition  is  by  no  means  completelj^ 
suppressed,  but  i.s  merely  regulated. 

Taking  up  the  cases  on  this  question,  there  have  been  a  number  of 
well-considered  decisions  holding  contracts  in  restraint  of  trade  to 
be  lawful  which  were  not  in  any  sense  ancillary.  In  fact,  very  few, 
if  any,  cases  exist  where  the  decision  is  expressly  based  on  any  dis- 
tinction between  ancillary  and  nonancillary  contracts. 

The  first  report  given  on  the  subject  in  the  Year  Book  involved  the 
sale  of  a  dyeing  establishment,  with  the  further  agreement  that  the 
vender  should  not  go  into  the  dyeing  business  on  that  street  in  Lon- 
don for  six  months.  The  severity  with  which  the  courts  handled 
cases  of  this  kind  is  shown  by  the  fact  that  this  contract,  which 
would,  beyond  all  question,  be  sustained  to-day,  was  held  void,  the 
judge  remarking  that  if  the  plaintiff  were  in  court  he  would  go  to 
prison  until  he  paid  a  fine  to  the  King. 

There  was  an  early  period  in  English  history  when  the  courts  set  their  faces 
against  all  restrictions  npon  trade  alike,  whether  limited  or  unlimited.  This 
period  has  long  since  passeit  away.  ( Maxim-Nordenfeldt  r.  Nordenfelt,  L.  R. 
(1893),  ch.  630,  651.) 

Judges  as  far  back  as  the  reign  of  Henry  V,  and  certainly  during 
the  reign  of  Queen  Elizabeth,  appear,  as  has  been  already  stated,  to 
have  considered  that  even  contracts  in  partial  restraint  of  trade 
were  uniformly  void  in  law. 

But  as  trade  progressed  It  was  necessarily  discovered  that  a  doctrine  so  rigid 
must  be  Injurious  to  the  State  itself.  In  the  same  way  and  at  about  the  same 
date  by-laws  which  were  In  mere  regulation  of  trade  came  to  be  distinguished 
from  those  which  were  in  unlimited  restraint  of  It.  •  ♦  ♦  One  reasou  for 
the  adoption  of  a  more  elastic  doctrine  appears  from  the  judgment  delivered  in 
Broad  v.  Jolyffe  (Cro.  Jac,  506).     •     ♦     ♦     The  courts,  yielding  to  the  prog- 
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ress  of  Industry  and  commerce,  finally  decided  tliat  a  man  might  restrain  him- 
Belf  voluntarily  and  upon  valuable  consideration  from  using  his  trade  in  a  par- 
ticular place.    (Monopolies  and  Industrial  Trusts,  Beach,  p.  22.) 

By  later  statutes  there  was  an  enlargement  of  the  power  of  com- 
bination between  workman  and  workman  and  between  master  and 
master  for  the  purpose  of  maintaining  and  enforcing  theip  respec- 
tive interests  and  to  remove  the  objection  of  being  m  restraint  of 
trade  to  which  some  of  the  combinations  had  been  obnoxious.  (34 
and  85  Victoria,  chs.  31  and  39,  and  40  Victoria,  ch.  22.) 

The  law  upon  this  subject  in  this  country  has  followed  somewhat 
the  development  in  England,  but  it  has  not  been  confined  by  techni- 
cal limitations  established  in  that  country.  A  court  of  equity  in  this 
country  will  inquire  "  not  whether  the  restraint  extends  to  an  entire 
State  or  nation,  but  whether  it  is  a  reasonable  and  proper  protection 
of  the  party  in  whose  favor  the  covenant  is  made  and  whether  it  is 

?rejudicial  to  the  public  interests."      (Monopolies  and   Industrial 
'rusts,  p.  28,  Betch.) 

Mogul  Steamship  Company  v.  McGregor  (L.  R.,  23  Q.  B.  D., 
598) :  This  case  is  important  for  the  present  consideration  from 
two  points  of  view.  First,  because  it  represents  a  combination 
with  no  element  of  an  ancillary  contract,  and,  secondly,  shows  a 
remarkable  development  from  the  old  dyer's  case  several  hundred 
years  prior,  which  change  is  due  to  the  comprehensive  development 
of  the  principle  of  combination  in  business  which  has  taken  place. 

This  case  sustains  as  legal  certain  acts  creating  monopolies,  for 
the  increasing  of  or  maintaining  of  prices,  that  had  previously  been 
held  illegal  and  void.  The  acts  complained  of  were  restrictive  con- 
tracts granting  to  merchants  a  rebate  of  5  per  cent  on  freights 
should  they  send  all  their  freight  from  China  by  the  combined  lines. 
It  was  held  that  the  association  being  formed  by  the  defendants 
with  a  view  of  keeping  the  trade  in  their  own  hands,  and  not  with 
the  intention  of  ruining  the  trades  of  the  plaintiffs,  or  through  any 
personal  malice  or  ill  will  toward  them,  was  not  unlawful,  and 
that  no  action  for  conspiracy  was  maintainable. 

It  has  been  held  that  an  agreement  to  parcel  out  among  the  parties 
to  it  the  stevedore  business  of  a  poii:,  and  so  to  prevent  competition 
among  the  parties  and  to  keep  up  the  price  of  the  work,  is  not  neres- 
sarilv  invalid  if  carried  into  effect  by  the  proper  means.  (Collins  h\ 
Ix)cke,  41  L.  T.,  X.  S.,  292.) 

It  l8  perfectly  lawful  for  the  owners  of  three  quarries  to  agrt?e  that  they 
will  sell  their  commodities  upon  terms  suitable  to  themselves,  aud  which  they 
approve  of;  and  although  they  know  that  the  purchaser  is  going  to  supply,  or 
offer  to  supply,  the  corporation  of  Birmingham  with  the  commodity,  thnt  does 
not  in  the  least  restrict  their  right  to  deal  inter  se  nor  does  such  dealing  de- 
serve to  be  characterized  as  a  conspiracy.  There  is  nothing  illegul  in  the 
owners  of  commodities  agreeing  that  they  will  sell  as  between  themselves  at  a 
certain  price,  leaving  one  of  them  to  make  any  other  profit  that  he  can.  (Jones 
V.  North,  L.  R.  19  Eq.,  426.) 

Fowler  v.  Park  (131  U.  S.,  88) :  This  case  involved  a  contract  not 
ancillary  in  its  nature.  The  agreement  provided  that  the  parties 
diould  enjoy  a  monopoly  of  the  sale  of  a  patent  medicine  within  a 
defined  region  in  the  United  States,  and  provided  further  that  the 
medicine  should  not  be  sold  below  a  certain  rate  or  price.  It  was 
held  that  this  contract  was  not  unreasonable  or  invalid  as  in  restraint 
of  trade. 
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Wickens  v.  Evans  (3  Younge  &  J.,  318) :  This  case  involved  an 
agreement  between  these  persons  engagea  in  the  manufacture  of 
trunlcs  and  boxes;  they  divided  up  me  territory  of  England  into 
three  parts  and  agreed  that  each  would  not  go  into  or  send  into  the 
territory  of  the  Other  two,  nor  suffer  any  goods  manufactured  to  go 
out  of  his  reserved  territory.  They  further  agreed  not  to  assist  any 
person  who  opposed  all,  or  any,  or  either  of  the  parties;  nor  to  pur- 
chase any  tea  chest  or  chests  at  a  higher  price  than  6  pence  or  8  pence 
each.  They  further  agreed  that  in  case  any  opposition  should  appear 
to  them  they  would  combine  together  for  mutual  and  beneficial  pro- 
tection; that  they  would  not  act  prejudicial  to  the  interests  of  each 
other,  but  aid  and  assist  each  other  in  every  way  possible. 

This  contract  for  the  division  of  territory  was  not  an  ancillary 
contract.    It  was  sustained  by  the  court. 

In  the  opinion,  Vaughan,  li.,  stated :  "  In  my  opinion  this  was  an 
honest  and  upright  contract,  which  has  been  the  question  in  all  the 
cases;  and  a  contract  by  which  the  parties  are  not  injured,  as  they 
may  be  supplied  on  easier  terms." 

Wiggins  Ferry  Company  v,  Chicago  and  Alton  Kailroad  Company 
(73  Missouri,  389)  :  In  this  case  the  ferry  company  had  by  its  charter 
an  exclusive  right  to  ferry  all  freight  between  St.  Louis  and  the  con^- 
pany's  lands  on  the  opposite  Illinois  shore.  A  contract  was  entered 
into  with  the  railroad  company  by  which  the  railroad  company 
agreed  that  it  would  always  employ  the  ferry  company  in  trans- 
ferring persons  and  property  across  the  river.  A  clause  in  the  con- 
tract declared  that  the  object  of  the  ferry  company  was  to  secure  to 
declared  that  the  object  of  the  feriy  company  as  to  secure  to  itself 
itself  the  ferrying  business  between  tne  Illinois  and  Missouri  shores  of 
all  freights  and  passengers  carried  by  the  railroad  company. 

It  was  held  that  this  contract  was  not  void  as  being  against  the 
public  policy,  nor  was  it  void  as  'being  in  restraint  of  trade.  Con- 
tracts are  held  void  on  this  ground  only  when  they  operate  a  general 
restraint  of  trade.  "  This  contract  was  limited  in  its  operation  to  a 
single  place,  and  at  that  place  did  not  wholly  prohibit  the  ferrying 
business,  but  only  limited  it  to  one  company." 

Skrainka  v.  Scharringhausen  (8  Mo.  App.,  523) :  In  this  case,  24 
persons,  owners  and  operators  of  stone  quarries  in  a  section  of  St. 
Louis,  agreed  that  in  view  of  the  great  competition  existing,  with  a 
tendency  to  depress  the  price  of  buflding  rocK  so  as  io  make  it  impos- 
sible to  work  quarries  at  a  profit,  it  was  desirable  to  agree  on  a  plan 
which  would  secure  a  fair,  proportionate  sale  of  the  produce  at  uni- 
form prices  and  living  rates.  The  contract  provided  that  none  of  the 
subscribers  would,  for  a  period  of  six  months,  sell  any  building  stone 
or  produce  of  any  quarry  in  St.  Louis  south  of  a  fixed  line,  except  as 
set  forth  in  the  agreement:  an  exclusive  agent  was  appointed  to  sell 
on  account  of  the  contracting  parties  the  stcme  of  said  quarries,  giv- 
ing each  quarry  its  proportionate  share,  taking  into  consideration  its 
location  and  producing  capacity..  The  price  of  the  rock  was  set  out 
in  the  instrument.  A  supervisory  committee  of  five  was  pix)vided 
to  see  that  the  agent  dealt  fairly  with  each  quarry,  to  adjust  prices, 
and  hear  complaints.  The  sum  of  $100  damages  was  fixed  as  liqui- 
dated damages  for  each  violation  of  the  agreement. 
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The  defendant  was  sued  for  $100  damages  in  violation  of  the  agree- 
ment. There  was  no  dispute  as  to  the  facts,  the  appellant  contending 
that  the  agreement  was  against  public  policy. 

The  court  said : 

We  are  of  opinion  that  tbe  ugreement  in  the  present  case  is  not  one  which 
clearly  upon  its  face  Is  mischievous  and  which  ought  to  be  declared  void  with 
a  view  to  protecting  individuals  or  the  general  public. 

The  court  further  stated  that  they  knew  of  no  case  in  recent  times 
in  which  a  contract  such  as  the  one  above  had  been  declared  illegal. 

Manchester,  etc.,  Eailroad  Company  v.  Concord  Railroad  Company 
(N.  H.)  (20  Atl.  Eep.,  383) :  In  this  case,  one  railroad  company  was 
under  a  contract  to  use  the  roadbed,  rolling  stock,  and  equipment  of 
another  railroad  company  which  was  its  rival  and  competitor.  The 
contract  was  made  for  the  purpose  of  preventing  competition,  but  not 
for  the  purpose  of  raising  prices  of  transportation  above  a  reasonable 
standard.  There  was  a  statute  (act  of  New  Hampshire,  July  5, 1867) 
forbidding  the  consplidation  of  competing  railways  and  rendering 
illegal  any  contract  whereby  the  roadbed,  rolling  stock,  and  equip- 
ment of  one  competing  line  is  to  be  operated  and  controlled  by  an- 
other. This  was  pleaded  in  defense  to  a  bill  in  equity  for  an  account- 
ing and  return  of  consideration  to  plaintiff,  whose  property  and 
equipment  passed  to  the  defendant  under  the  contract. 

The  contract  was  held  not  to  be  void  as  against  public  policy. 

See  also  Chicago  Railroad  v,  Pullman  Company  (139  U.  S.,  79) 
(Pullman  car  exclusive  contract);  Express  cases  (117  U.  S.,  1); 
Stock  Yards  Company  ^^  Keith  (139  U.  S.,  128). 

Gibbs  V.  Consolidated  Gas  Company  of  Baltimore  (134  U.  S., 
396) :  This  case  involved  an  agreement  between  two  competing  gas 
companies  in  the  city  of  Baltimore  wherein  they  agreed  to  enter  into 
an  arrang^jnent  each  with  the  other  whereby  the  business  of  each 
might  be  conducted  in  a  more  profitable  manner  than  at  present.  It 
seems  that  in  this  case,  by  a  special  statute,  contracts  of  this,  char- 
acter between  public-service  companies  were  inhibited  and  declared, 
by  positive  terms,  to  be  utterly  null  and  void,  and  the  court  refused 
to  enforce  the  terms  of  the  contract.  But  the  court,  through  Chief 
Justice  Fuller,  makes  the  reservation  that  contracts  of  this  character 
which  are  not  against  public  policy  are  free  from  objections,  and 
may  be  enforced. 

Finally,  the  circuit  court  of  appeals'  decision  in  the  Trans-Missouri 
case  completely  supports  the  argument  as  to  the  broad  use  of  the  word 
"  reasonable."  This  is  the  leading  case  on  the  subject,  as  of  course 
the  decision  of  the  Supreme  Court  in  this  same  case  eliminated  the 
question  of  "  reasonable  "  altogether  and  ended  discussion  of  the  mat- 
ter after  1897. 

In  this  decision  the  circuit  court  of  appeals  proceeded  throughout 
on  the  broad  use  of  the  phrase  "  reasonaole  restraint "  with  no  dis- 
tinctions as  to  ancillary  contracts,  but  solely  with  reference  to  the 
relation  to  general  public  policy. 

Thus  an  examination  ox  the  cases  shows  that  about  one-third  of 
those  collected  on  the  subject  held  valid  contracts  which  were  not 
ancillary.  It  must  be  remembered  that  such  a  class  of  contracts  has 
only  become  frequent  in  very  modem  times,  so  that  by  far  the  greater 
number  of  decisions  would  naturallv  have  to  do  with  those  earlier 
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contracty  which  were,  by  the  very  restricted  nature  of  ancient  trade, 
ancillary  in  their  character.  Had  there  been  a  long  course  of  deci- 
sions applied  to  modem  conditions,  as  there  has  been  to  ancient  con- 
ditions, we  would  undoubtedly  have  had  an  equal  or  far  greater  num- 
ber of  decisions  following  tms  modern  principle,  upholding  certain 
contracts  in  restraint  of  trade  as  reasonable,  although  not  in  any 
sense  ancillary. 

IS  THE  PHRASE  8T7FFICIENTLT  DEFINITE  ? 

The  second  question  in  connection  with  the  use  of  this  phrase 
"  reasonable  restraint  of  trade  "  is  whether  it  imports  an  element  of 
undue  uncertainty  into  a  criminal  statute. 

As  pointed  out  in  the  cases  cited  above,  the  words  have  been  largely 
construed  in  a  great  number  of  cases  and  over  a  long  period  of  time. 
It  should  be  further  pointed  out  also  that  as  a  practical  consideration 
the  antitrust  law,  though  criminal  in  part,  has  been  chiefly  applied 
as  a  civil  statute.  Practically  all  of  the  great  cases  more  recently 
tried  under  this  law  have  been  by  bill  in  equity  and  injunction.  Verj' 
few,  if  any,  criminal  cases  have  ever  been  successfully  brought  to 
the  issue  of  conviction  under  this  law,  as  compared  with  hundreds 
of  civil  cases  so  successfully  tried.  As  a  practical  question,  there- 
fore, this  objection  to  the  use  of  this  phrase  is  relatively  very  unim- 
portant. The  objection  will  apply  only  in  case  of  a  criminal  appli- 
cation of  the  law,  and  this  criminal  application,  judging  from  the 
past,  is  quite  infrequent. 

As  a  legal  consideration,  also,  the  insertion  of  this  phrase  does  not 
add  to  the  indefiniteness  of  the  present  statute  to  such  an  extent  as 
to  be  open  to  the  objection  referred  to.  Absolute  certainty  is  not  a 
prerequisite  of  a  criminal  statute,  but  simply  such  a  degree  of  cer- 
tainty as  is  reasonably  possible  in  the  description  of  the  subject- 
matter. 

The  only  case  at  all  analogous  which  is  opposed  to  this  view  is 
that  of  United  States  v,  Tozer  (52  Fed.  Rep.,  917),  where  it  was  held 
that  there  can  be  no  conviction  under  the  provisions  of  an  act  pro- 
hibiting undue  preference  in  a  case  where  the  jur>'  is  requu'ed  to  de- 
termine whether  the  preference  is  reasonable  or  unreasonable. 

Elliott  on  Railroaas,  a  respectable  authority,  volume  4,  page  723, 
states  that  this  doctrine  is  opposed  to  that  asserted  in  other  cases. 

In  the  case  of  United  States  v,  Baltimore  and  Ohio  Railroad  (163 
Fed.  Rep.,  997)  the  railroad  was  indicted  under  the  same  act  for 

Practicing  unreasonable  discrimination,  and  the  indictment  was  held 
ad  for  not  showing  the  particulars  of  the  alleged  unreasonable  and 
unjust  discrimination,  but  no  such  objection  was  raised  to  the  act 
itself  as  was  raised  in  the  Tozer  case. 

In  the  case  of  Czarra  v.  Board  of  Local  Supervising  Inspectors 
of  the  District  of  Columbia  (25  App.  D.  C,  443)  the  medipal  prac- 
titioner was  convicted  under  the  act  of  Congress  approved  June  3, 
1896,  of  "  unprofessional  and  dishonorable  conduct."  The  point 
considered  by  the  court  was  whether  these  words  were  sufficient  to 
satisfy  the  sixth  amendment,  which  preserves  the  right  of  the  ac- 
cused in  all  criminal  prosecutions  to  be  informed  of  the  nature  and 
cause  of  the  accusation  against  them.    In  this  case  the  court  said :      ' 

This  obvious  duty  must  be  pefformed  by  the  legislature  itself  aud  cau  uot 
be  delegated  to  the  Judiciary.    It  may  doubtless  be  accouiplished  by  the  use  of 
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words  Or  teiins  of  settled  meaning  or  which  Indicate  offenses  well  known  to 
and  defined  by  the  common  law.  Reasonable  certainty  in  view  of  the  conditioxw 
is  all  that  is  required,  and  liberal  effect  is  always  to  be  given  to  the  legislative 
intent  when  possible. 

The  act  of  March  2, 1893,  known  as  the  safety-appliance  law,  makes 
it  unlawful  for  any  common  carrier  engaged  in  interstate  commerce 
to  run  any  train  in  such  traffic  that  has  not  a  ^'  sufficient  number  of 
cars  in  it  so  ec^uipped  with  power  or  train  brakes  that  th^  en^neer 
of  the  locomotive  drawing  such  train  can  control  its  speed  without 
requiring  the  brakeman  to  use  the  common  hand  brake  tor  that  pur- 
pose" (sec.  1). 

A  number  of  convictions  have  been  had  under  this  act,  -and  the 
point  of  indefiniteness  has  never  been  successfully  raised,  if  raised 
at  all.  In  Johnson  v.  Southern  Pacific  Company  (117  Fed.  Rep., 
469)  the  court  said,  referring  to  this  act: 

The  act  of  March  2,  18d3,  is  a  penal  statute.  *  *  *  Its  terms  are  plain 
and  free  from  donbt,  and  its  meaning  is  clear. 

Coming  now  to  the  construction  of  the  Sherman  law  itself  in  this 
connection,  it  will  be  observed  that  there  was  a  period  from  1890, 
when  the  law  was  passed,  to  1897  (at  which  time  tne  Supreme  Court 
ruled  the  question  of  reasonableness  or  unreasonableness  out  of  the 
matter  entirely),  during  which  time  the  consideration  of  the  law  in 
the  more  important  cases  practically  inserted  the  word  "  reasonable,'^ 
and  yet  during  this  entire  period,  which  is  the  only  period  in  which 
this  particular  question  could  have  been  raised,  the  question  of  in- 
definiteness as  a  penal  statute  was  never  raised,  so  far  as  is  known. 

The  leading  and  conclusive  case  during  this  period  was  that  of 
United  States  v.  Trans-Missouri  Freight  Association,  in  the  circuit 
court  of  appeals,  1893  (58  Fed.  Rep.,  58),  decided  by  Judges  San- 
bomj  Shiras,  arid  Thayer.  In  this  decision  it  was  held  that  the  act 
apphed  only  to  unreasonable  restraint  of  trade.  The  court  used  the 
following  language  in  discussing  certain  specified  cases : 

The  main  purpose  of  contracts  of  these  classes  that  are  thus  held  illegal  is 
to  suppress,  not  merely  to  regulate,  competition.  ♦  ♦  •  It  is  evident  that 
there  is  a  wide  difiterence  between  such  contracts  and  those  the  purpose  of 
which  is  to  so  regulate  competition  that  it  may  be  fair,  open,  and  healthy,  and 
whose  restriction  upon  it  is  slight  and  only  that  which  Is  necessary  to  accom- 
plish this  purpose. 

And  again: 

These  decisions  rest  upon  broader  ground,  on  the  ground  that  the  main  pur- 
pose of  the  obnoxious  contracts  was  to  suppress  competition,  and  that  they  thus 
tended  to  effect  an  unreasonable  and  unlawful  restraint  of  trade. 

And  again: 

There  is  a  plain  tendency  in  the  later  authorities  -to  repudiate  the  proposition 
that  there  is  any  hard  and  fast  rule  that  contracts  in  general  restraint  of  trade 
are  illegal,  and  to  apply  the  test  of  reasonableness  to  all  contracts,  whether  the 
restraint  be  general  or  partial.  *  ♦  ♦  If  further  authority  is  wanted  for  the 
proposition  that  it  is  not  the  existence  of  the  restriction  of  competition,  but 
the  reasonableness  of  that  restriction,  that  is  the  test  of  the  validity  of  the  con- 
ti'aets  that  are  claimed  to  be  in  restraint  of  trade,  it  will  be  found  in — 

a  number  of  cases  thereupon  cited. 

The  court  was  of  course  fully  aware  that  this  was  a  criminal  statute^ 
and  yet  it  construed  it  as  containing  exactly  the  phraseology  that  is 
now  being  criticised  as  being  too  indefinite. 
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It  must  be  remembered  that  for  the  purposes  of  this  argument  this 

E articular  decision  is  final  and  conclusive.  This  is  the  decision  of  the 
ighest  court  that  has  passed  on  the  question  of  the  use  of  the  word 
"  reasonable ''  in  connection  with  the  antitrust  law.  The  Supreme 
Court  eliminated  the  question  entirely  in  1897,  so  that  it  has  not  had 
occasion  to  pass  thereon. 

But  the  langjuage  of  the  Supreme  Court  itself  in  1897  in  the  Trans- 
Missouri  c^se  is  also  simificant,  although  it  did  eliminate  this  ques- 
tion. Four  members  of  that  court  were  of  the  opinion  that  the  word 
''  unreasonable  "  should  be  in  the  statute,  with  all  the  implication  that 
that  opinion  carries  as  to  the  propriety  of  the  use  of  that  word,  while 
the  opmion  of  the  majority  of  the  court  went  so  far  as  to  use  the  fol- 
lowing language  in  connection  with  this  phrase : 

These  considerations  are,  however,  not  for  us.  If  the  act  ought  to  read  as 
contended  for  by  defendants,  Congress  Is  the  body  to  amend  it,  and  not  this 
court. 

In  this  connection,  it  is  also  necessary  to  refer  to  the  language  of 
Mr.  Justice  Brewer  in  the  Northern  Securities  case  (193  U.  S.,  361), 
where  he  said  in  regard  to  past  decisions  that  "  the  ruling  should  have 
been  that  the  contracts  there  presented  were  unreasonable  restraints 
of  interstate  trade,"  thereby  giving  his  assent  to  the  propriety  of  the 
use  of  such  language  in  connection  with  the  antitrust  law.  * 

In  concluding  the  consideration  of  the  use  of  this  phrase  it  is 
possibly  well  to  suggest  also  that,  like  all  other  branches  of  the  law, 
the  law  of  combinations  must  keep  pace  with  economic  conditions  and 
be  developed  to  fit  modern  facts ;  tnat  while  this  phrase  has  already 
been  construed  for  many  ^ears,  it  is  fair  to  say  that  it  involves  one  of 
the  most  important  questions  of  public  policy,  and  probably  will  have 
to  be  construed  still  further  by  the  courts;  that  such  necessity  for 
further  construction  must  be  faced ;  .that  it  is  not  to  be  avoided ;  and 
that  the  bill  in  question  will  of  itself  produce  a  necessary  advance  in 
that  application  of  the  law  to  modem  conditions  that  modern  condi- 
tions imperatively  require. 

"  CLASS  LEGISLATION  "  DEFINED. 

This  bill  is  not  what  is  known  as  "  class  legislation."  Accurately 
speaking,  the  legislation  which  is  objected  to  under  this  rather  crude 
term  is  legislation  which  is  contrary  to  the  spirit  of  the  fourteenth 
amendment  in  failing  to  give  to  all  citizens  the  equal  protection  of 
the  laws.  (It  is,  ot  course,  to  be  remembered  that  the  fourteenth 
amendment  applies  to  the  States  and  not  to  the  Federal  Government, 
but  nevertheless  the  fundamental  principle  involved  in  that  amend- 
ment is  to  a  certain  extent  applicable  to  Federal  legislation.) 

Class  legislation,  or  discrimination  in  legislation,  is  objectionable 
only  when  the  discrimination  is  not  based  on  substantial  grounds  of 
diflference.  The  rule  is  that  the  line  of  classification  must  have  a 
direct  connection  with  the  difference  in  privilege  or  duty  pertaining  to 
the  different  classes.  Ix»gislation  by  classes  is  the  rule  rather  than  the 
exception.  Legislation  differs  when  it  is  applied  to  railroads,  to 
steamboats,  to  sail  vessels,  to  industrial  corporations,  to  banks,  to  in- 
surance companies,  to  private  citizens,  and  in  innumerable  other  case?, 
each  one  of  these  classes  being  subject  to  certain  special  laws,  and 
necessarily  so.  The  sole  question  is  whether  the  special  legislation 
is  justified  by  a  corresponding  special  difference  as  to  its  objects. 


HEABING  ON  HOUSE  BILL  19745 — SMITH.  431 

In  this  bill  corporations  which  give  a  certain  liigh  degree  of  infor- 
mation are  allowed  certain  privileges.  The  connection  between  the 
two  points  is  obvious  and  close  and  forms  a  proper  basis  for  a  regu- 
lation of  intei-state  commerce.  The  bill  admits  that  reasonable  com- 
bination is  proper.  This  is  based  on  public  policy.  But  if  such  com- 
bination, carrying  as  it  does  the  possibility  of  the  concentration  of 
Seat  industrial  power,  is  to  be  allowed,  it  is  a  necessary  corollary 
at  it  must  be  supervised  and  regulated ;  and  supervision  must  have, 
as  its  first  essential,  the  means  of  securing  sufficient  information. 
This  feature  is  also  based,  therefore,  on  public  policy.  The  distinc- 
tion between  the  rights  of  registered  and  nonregistered  corporations 
is  fully  justified  by  the  distinction  as  to  the  methods  of  regulation 
and  supervision  which  is  thus  given  by  such  registration  and  the 
information  obtained  thereby.  In  other  words,  if  the  Government 
is  to  recognize,  as  it  probably  must,  the  tendency  toward  combina- 
tion, it  is  obliged  to  have  added  powers  of  supervision,  through  pub- 
licity, as  to  the  methods  of  such  combination. 

Therefore,  the  two  features,  privilege  of  reasonable  combination 
and  the  duty  of  giving  information,  are  not  only  relevant  and  prop- 
erly connected,  and  form  a  true  basis  for  a  legal  classification,  but 
are  essentially  inseparable  and  must  be  enacted  into  law  at  one  and . 
the  same  time  and  m  the  same  bill. 

Legislation  wHich,  in  carrying  out  a  public  purpose,  is  limited  In  its  applica- 
tion, if  within  the  sphere  of  its  operation  it  affects  all  persons  similarly  situated, 
iB  not  within  the  amendment  (the  fourteenth  amendment).  (Barbier  v.  Con- 
nolly (Laundry  case),  113  U.  S.,  27;  United  Railway  Company  v.  Beckwlth,  129 
U.  S.,  26,  and  cases  cited  therein;  Railroad  Cattle  damage  case.) 

Classification  must  always  rest  upon  some  difference  which  bears  a  reason- 
able and  just  relation  to  the  act  in  respect  to  which  the  classification  is  pro- 
posed, and  can  never  be  made  arbitrarily  and  without  any  such  basis.  (Gulf, 
Colorado  and  Santa  Fe  Railway  v.  Ellis,  165  U.  S.,  155.) 

The  inhibitions  of  that  section  (section  1  of  the  fourteenth  amendment)  are 
laid  upon  the  action  of  the  several  States  and  have  no  reference  to  legislation 
by  Congress.  (Chinese  Summary  trial,  presumption  of  guilt;  in  re  Sing  Lee, 
54  Fed.  Rep.,  337.) 

The  equal  protection  of  the  law  ♦  •  ♦  does  not  forbid  classification. 
•  •  *  The  power  of  classification  has  been  upheld  whenever  such  classi- 
fication proceeds  upon  any  difference  which  has  a  reasonable  relation  to  the 
object  sought  to  be  accomplished.  (Atchison  Railway  v,  Matthews,  174  U.  S., 
103.    See  also  Kentucky  Railroad  Tax  cases,  115  U.  S.,  321.) 

SUGGESTED  AMENDMENTS. 

I  would  suggest  certain  amendments,  largely  mattei*s  of  detail,  as 
follows : 

(1)  Pagje  1,  lines  8  and  9,  strike  out  the  words  "  affected  by  this 
act "  and  insert  in  lieu  thereof  "  engaged  in  commerce  among  the 
States^  or  between  a  State  and  a  Territory,  or  between  a  State  and  the 
District  of  Columbia,  or  with  foreign  nations." 

(2)  The  section  numbers  of  this  act  should  be  changed,  section  8 
being  made  section  9,  etc.,  throughout  the  act,  as  apparently  there 
was  a  clerical  error  in  overlooking  the  fact  that  the  present  Sherman 
law  has  eight  sections. 

(3)  Page  3,  line  6,  insert,  after  the  words  "  action  of  "  and  before 
the  words  "  the  Commissioner,"  the  words  "  cancellation  by."  This 
is  to  make  it  clear  that  the  appeal  provided  for  applies  only  to  the 
cancellation  of  registration,  as  was  intended  by  the  wording  here. 
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f  4)  Page  5,  line  1,  strike  out  the  words  "  declaring  that  in  his  ^ 
ana  insert  in  lieu  thereof  the  word  "  disapproving."  Line  2  strike 
out  the  word  "  judgment "  and  the  words  "  is  m  unreasonable,'* 
Lines  3  and  4  stnke  out  the  words  "  restraint  of  trade  or  commerce 
among  the  several  States  or  with  foreign  nations,"  so  that  the  clause 
as  thus  amended  will  read :  "  may  enter  an  order  disapproving  such 
contract  or  combination."  This  is,  in  substance,  all  that  is  intended 
by  this  section.  The  phraseology  stricken  out  is  not  necessary,  and 
is  somewhat  misleadiujg,  inasmuch  as  it  gives  an  appearance  of  a  ju- 
dicial finding  greater  m  extent  than  is  actually  given  by  the  section. 
The  whole  effect  of  the  finding  is  expressed  in  lines  4  to  16  on  page  5. 

(5)  Page  5,  line  7,  after  the  words  "  this  act "  and  before  the  word 
"  for,"  insert  the  words  "  against  any  corporation  or  association  regis- 
tered under  this  act  or  against  any  individual."  This  amendment, 
is  intended  to  cover  the  possible  evasion  of  the  provisions  of  the  act* 
As  the  act  now  stands  it  is  conceivable  that  corporations  desiring  to 
get  the  benefit  of  the  act  but  not  desiring  to  register  might  form  a 
straw  corporation  which  should  register,  mclude  that  corporation  as 
a  party  to  any  contract  which  they  desired  to  make,  ana  then  that 
corporation  by  presenting  the  contracts  could  get  the  benefit  of  the 
act,  although  tine  real  parties  in  interest  were  unregistered  cor- 
porations. 

(6)  Page  9,  line  1,  strike  out  the  word  "  this  "  and  insert  in  lieu 
thereof  the  word  "  the."  Same  line,  after  the  word  "  immunity  "  and 
before  the  word  "  if,"  insert  the  words  "  pro\aded  in  this  section." 
This  change  is  intended  to  make  it  clear  that  the  limitation  expressed 
in  this  clause  applies  to  all  the  immunities  referred  to  in  section  4, 
and  not  merely  to  the  one  last  mentioned. 

Eespectfully  submitted. 

Hekbert  Knox  Smith, 

Commissioner. 


[Telegram.] 

Buffalo,  N.  Y.,  March  6,  J90S, 
Hon.  Chables  B.  Littlefield. 

Chairman  Subcommittee  House  Judiciary  Committee, 

^^     Washington,  D,  C: 

We  join  with  other  manufacturers  throughout  the  country  in  protesting 
against  any  amendment  to  Sherman  antitrust  bill  legalizing  the  pernicious  boy- 
cott. 

The  Malt  Manufacturers'  Association  of  Buffalo,  N.  T. 


[Metropolitan  Drug  Club.] 

New  York,  March  26,  1908. 

At  the  HtHted  meeting  of  the  MetropoUtan  Drug  Club,  held  on  Taeaday,  March 
24,  the  following  resolutions  were  unanimously  adopted  : 

''Resolved,  That  the  Metropolitan  Drug  Club  indorse  bill  H.  R.  19745,  intro- 
duced by  Mr.  Hepburn,  and  recommend  and  urge  upon  Congress  Its  early  pas- 
sage; and 

*'  Resolved,  That  a  committee  of  three,  to  be  appointed  by  the  chair,  attend  the 
hearing  before  the  Judiciary  Committee  of  the  House  of  Representatives  or  Fri- 
day next  and  there  present  the  views  of  this  association;  and  be  It  further 

"  Resolved,  That  such  committee  request  the  Committee  on  the  Judiciary  of 
the  House  of  Representatives  to  add  to  the  bill  (p.  9,  line  14)  the  following: 
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'  But  no  such  judgment  or  decree  shall  be  held  to  prevent  any  person  whatsoever 
from  taking  advantage  of  the  benefits  and  immunities  of  this  act  in  reference  to 
any  contracts  or  combinations  hereafter  made.*  *' 

A  true  copy.  Axbert  Tlaut, 

Vice-President 


Office  of  the  Attorney-(}enebal, 

Washington,  D,  C,  March  31,  1908. 
Hon.  John  J.  Jenkins,  M.  C, 

Chairman  Committer  on  the  Judieiari/,  House  of  Representativeis, 

My  Dear  Sir  :  1  am  duly  in  receipt  of  your  letter  of  the  28th  instant,  inclos- 
ing a  copy  of  H.  II.  10745.  It  will  l>e  some  days  before  I  can  communicate 
further  with  the  committee  on  the  subject  of  this  bill,  inasmuch  as  it  seems  to 
be  appropriate  that  I  should  consider  very  carefully  the  several  important  ques- 
tions suggestiMl  by  some  among  its  provisions.  As  soon  as  possible,  however, 
I  shall  be  lyost  happy  to  report  on  the  said  bill ;  and  I  remain. 
Yours,  most  respectfully  and  truly, 

Charles  J.  Bonaparte, 

Attorney-General. 


National  Metal  Trades  Association, 

Syracuse,  N,  r.,  April  2, 1908. 
Hon.  J.  J.  Jenkins, 

House  of  Representatives,  Washington,  D.  V. 

Dear  Sir:  The  members  of  the  Syracuse  Branch  of  the  National  Metal  Trades 
Association  beg  to  oiTer  their  protest  against  the  enactment  into  law^  of  the  bills 
now  before  the  Senate  that  aim  to  add  to  the  i)ower  for  evil  now  enjoyed  by  the 
labor  organizations. 

The  aim  of  these  bills  Is  to  treat  the  members  of  labor  organizations  as  a 
special  class,  and,  while  these  cases  would  be,  as  has  always  been  done  by  the 
supreme  courts,  decided  as  unconstitutional,  it  would  be  some  years  before  this 
could  be  brought  about  and  all  the  evils  these  bills  aim  to  accomplish  would 
in  the  meantime  have  full  swing. 

The  principle  of  injunction  is  to  prevent  crime,  and,  before  the  judges  began 
to  apply  this  principle  to  labor  organizations,  the  burning  of  buildings,  destruc- 
tion of  machinery,  and  the  murder  of  nonunion  men  were  frequent  occurrences. 
The  application  of  the  injunction  law  has  almost  wholly  stopped  this.  To 
enact  the  antiinjunction  law,  as  applied  to  organized  labor,  means,  if  it  means 
anything  at  all,  to  legalize  the  practice  of  these  same  crimes  by  the  members 
of  labor  organizations,  while  denying  it  to  other  laborers  and  the  rest  of  our 
own  people.  The  leaders  of  labor  organizations  can  not  deny  these  statements, 
for  before  the  application  of  the  injunction  to  stop  these  crimes  they  did  not 
ask  for  a  change  in  the  injunction  law.  The  occasions  where  the  injunctions 
have  been  applied  otherwise  than  to  prevent  crime  have  been  too  few,  if  at  all, 
to  make  a  case,  and  to  do  away  with  it  would  be  a  grave  mistake;  and  to  do 
away  with  it  in  the  case  of  a  combination  of  people  who  have  heretofore  re- 
peatedly committed  crime  when  not  restrained,  and  not  only  that,  but  a  set  of 
leaders  who  justify  their  men  in  it,  and  ask  for  the  enactment  of  this  law  that 
they  may  freely  indulge  in  it,  will  be  an  outrage  on  our  boasted  freedom. 

We  protest  against  it,  not  only  on  account  of  our  own  right,  but  because  It 
will  be  an  injustice  to  the  workmen  and  laborers  who  do  not  feel  disposed  to 
become  minions  of  the  labor  leaders. 

The  bill  or  bills  that  aim  to  change  the  laws  permitting  boycotting  In  any 
form  is  a  move  to  jiermit  organlze<l  labor  to  take  means  to  destroy  a  manufac- 
turer's business  and  prevent  unorganized  labor  obtaining  work.  The  aim  and 
object  of  the  boycott  is  to  compel  the  employer  to  hire  none  but  union  men, 
and  to  force  the  nonunion  men  to  join  the  union,  both  of  which  are  morally, 
legally,  and  constitutionally  wrong,  and  the  laws  ought  by  right  to  remain  as 
they  are. 

The  Government  can  refuse  to  employ  men  for  over  eight  hours  a  day,  and 
even  refuse  to  purchase  things  upon  w^hlch  any  man  has  labored  more  than 
eight  hours,  if  it  can  afford  it;  but  to  promulgate  a  law  that  shall  restrict 
others  from  working  more  than  eight  hours  on  other  things  is  to  deny  the  right 
of  contract  granted  by  the  Constitution.     In  considering  the  enactment  of  a 
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law  which  shall  comi>eI  the  employer  to  compensate  all  employees  for  iujuries 
sustained  while  in  their  service  is  a  question  which  is  likely  to  be  approached 
while  having  in  mind  the  great  cori>oration,  leaving  out  the  question  of  what  is 
the  carpenter  to  do  who  hires  a  man  to  help  shingle  a  roof,  and  the  man  takes 
a  reckless  chance,  falls,  and  is  injured  or  killed.  If  the  law  makes  a  distinc- 
tion between  the  individual  employer  and  the  cori)oration,  then  this  would  drive 
workmen  into  the  great  coriwrations  and  embarrass  the  small  comimnies  and 
individual  employers.  Sad  as  it  may  be  that  men  get  injured  and  killed  in 
their  employment,  many  times  through  their  own  carelessness  and  the  disoliey- 
ing  of  orders,  in  a  measure  taking  their  own  chances,  is  no  more  than  the  man 
does  who  embarks  in  a  business  and  hires  him;  all  workmen  do  not  get  injured; 
all  employers  do  not  succeed. 

There  are  two  sides  to  the  question  about  the  employee  having  helped  build 
up  the  business ;  a  company  may  employ  a  workman  and  he  got  injured  the  next 
day,  in  which  case  he  has  done  nothing  to  build  up  the  business;  or  people  wlio 
have,  through  a  life  of  work,  obtained  means  to  go  into  a  new  business;  a  man 
gets  Injured  the  next  day.  To  what  extent  has  he  helped  build  up  the  business? 
A  law  on  this  subject  needs  to  be  well  looked  into,  and  as  to  the  bills  above 
referred  to,  we  protest  with  all  the  power  we  possess  against  their  enactment 
into  law,  not  only  as  an  organized  body,  feeble  as  compared  to  the  Federation 
of  Labor,  but  in  the  interest  of  the  infinitely  greater  unprotected  body,  un- 
organized labor. 

Yours,  truly, 

John  E.  Sweet,  President. 


Denver,  Colo.,  April  2,  190S. 
Ohaibman  Judiciaby  Committee, 

House  of  Representatives,  Washington,  D,  C. 

Dear  Sib  :  I  have  the  honor  to  hand  you  herewith  resolutions  recently  adopted 
by  the  Pahit,  Oil,  and  Varnish  Club  of  Colorado,  to  which  I  trust  you  will  give 
your  immediate  attention. 
Very  respectfully. 

Paint,  Oil,  and  Varnish  Club  of  Colorado. 
Frank  Molester,  Secretary, 

Whereas  the  Paint,  Oil,  and  Varnish  Club  of  Colorado,  having  a  membership 
of  the  principal  paint,  oil,  and  varnish  manufacturers  and  jobbers  of  Colorado, 
find  that  certain  measures  now  before  the  Congress  of  the  United  States  if  put 
into  effect  will  prove  detrimental  to  the  business  interests  of  each  and  every 
one  of  its  members,  be  it 

Resolved,  That  the  protest  of  our  club,  and  of  its  members  individually,  be 
submitted  against  the  passage  of  the  following  bills: 

H.  R.  No.  94,  introduced  by  Mr.  Pearre; 

H.  R.  No.  69,  introduced  by  Mr.  Henry; 

H.  R.  No.  14377,  introudced  by  Mr.  Campbell; 

H.  R.  No.  61,  introduced  by  Mr.  Wallace: 

H.  R.  No.  9129,  introduced  by  Mr.  Reed ; 

Senate  No.  4727,  introduced  by  Senator  Gore; 

Senate  No.  4533,  introduced  by  Senator  Beveridge; 

Senate  No.  4487,  introduced  by  Senator  Bryan ; 

Senate  No.  4488,  introduced  by  Senator  Bryan; 
and  any  other  measures  having  for  their  purpose  the  prohibition  of  injunctions 
or  restraining  orders — especially  as  applied  to  industrial  disputes — which  are 
now  or  may  later  come  before  your  committee. 

As  large  employers  of  labor  the  members  of  this  club  realize  that  the  only 
protection  enjoyed  by  employers  against  the  methods  commonly  resorted  to 
render  strikes  effective  by  their  Interruption  of  work  in  establishments  where 
they  have  been  declared  Is  to  be  found  In  the  legal  restraint  of  Interfer- 
ence with  those  who  are  willing  to  accept  employment  on  terms  satisfactory 
to  themselves  and  their  employers.  Preliminary  injunctions  In  equity  cases 
impose  no  delay  in  the  securing  of  legal  rights  by  those  against  whom  they 
operate  which  could  compare  in  the  seriousness  of  its  consequences  with  en- 
forced Idleness  In  establishments  which  are  prevented  from  operating  by  the 
exercising  of  intimidation  on  the  part  of  striking  employees. 
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While  the  members  of  this  club  do  not  oppose  the  organization  of  labor,  it  is 
unnecessary  for  us  to  remind  you  that  while  the  employer  is  financially  re- 
sponsible for  his  acts,  there  is  often  opposed  to  him  perhaps  equal  or  greater 
financial  strength  in  many  of  the  labor  organizations,  which  have  hitherto 
been  impossible  to  hold  accountable  for  pecuniary  damages;  and  that  the 
restraining  effect  of  such  possible  penalizing  has  not  been  felt  by  those  who 
permit  the  lawless  spirit  to  go  unchecked  and  allow  the  individual  punishment 
to  be  risked  by  the  individual  offender  whose  responsibility  may  be  reached 
only  under  the  criminal  laws.  As  criminal  punishment  affords  no  redress  to 
the  employer  for  pecuniary  damages,  his  sole  safeguard  is  the  restraining  order 
which  operates  to  prevent  such  injury. 

We  therefore  ask  your  committee  to  add  the  standing  and  importance  of  the 
industries  that  our  club  represents  to  the  protests  already  iodged  with  you 
against  the  passage  of  these  bills,  which,  for  reasons  obvious  to  you,  are  a 
menace  to  the  rights  and  Interests  of  every  employer  and  of  every  man  who 
desires  to  control  his  own  services. 
Very  respectfully,  yours. 

The  Paint,  Oil,  and  Vabnish  Club  of  Colobado, 
W.  P.  Meyeb,  President. 


Stamfobd,  Conn.,  April  S,  J 908. 

Chairman  of  the  House  Judiciabt  Committee, 

Washington,  D,  C. 

Deab  Sib:  House  bill  19745,  known  as  the  Hepburn  amendment  to  the  Sher- 
man antitrust  act,  has  come  to  our  notice,  and  we  understand  that  hearings 
on  the  bill  by  your  committee  are  soon  to  be  held,  and  we  desire  to  enter  our 
most  serious  protest  against  the  passage  of  this  bill. 

It  seems  to  us  that  the  most  pernicious  results  would  follow  its  passage, 
while  the  actual  good  accomplished  would  be  utterly  insignificant. 

As  employers,  we  had  begun  to  feel  hopeful  that  through  the 'impartial  action 
of  the  courts  some  restraint  would  be  put  upon  the  amount  of  damage  possible 
to  be  inflicted  by  the  labor  unions ;  and,  as  you  may  suppose,  we  view  with  the 
deepest  concern  any  attempt  to  so  change  the  existing  laws  as  to  deprive  em- 
ployers of  this  invaluable  defense. 

As  to  powers  given  to  certain  officials  under  the  proposed  amendments  to  the 
Sherman  law,  it  seems  as  though  second  thought  would  be  hardly  necessary  to 
make  it  evident  that  a  most  dangerous  power  is  placed  in  the  hands  of  Indi- 
viduals, and  we  feel  assured  that  even  those  who  look  with  disfavor  upon  the 
combinations  of  industrial  institutions  and  their  consequent  power  and  aggres- 
sion can  not  accept  the  Hepburn  amendments  as  the  proper  cure  for  the  evil  of 
which  they  may  very  justly  complain ;  the  attempted  cure  would  be  worse  than 
the  disease. 

Yours,  very  truly. 

The   Stamfobd   Foundby   Company, 
Wm.  T.  Andbews,  Secretary, 


[Chas.  A.  Schieifen  Company  (established  1868),  tanners,  belt  manufacturers.] 

New  Yobk,  April  5,  1908, 
Chaibman  of  Judiciaby  Committee, 

House  of  Representatives,  Washington,  D,  C. 

Deab  Sib:  If  we  understand  aright,  this  amendment  would  legalize  sympa- 
thetic strikes  and  boycotts,  and  it  would  make  it  lawful  for  an  employee  of  any 
railroad  to  refuse  to  haul  our  goods  if  we  had  trouble  with  our  employees. 
If  this  is  correct,  we  respectfully  wish  to  protest  against  it  as  being  unfair 
and  unwise.  We  recognize  the  right  of  an  employee  to  organize  and  be  organ- 
ized, but  so  long  as  employees  have  the  right  to  go  and  come  as  they  please, 
the  employer  must  have  the  right  to  employ  whomsoever  he  pleases,  without 
hindrance  from  any  other  employee. 

Yours,  respectfully,  Charles  A.  Schieben  Company. 
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[Telegram.] 

Dayton.  Ohio.  April  5,  WOS. 
Hon.  J.  J.  Jenkinjs, 

Chairman  House  Judiciary  Committee: 

For  obvious   reasons  this  association   earnestly   protests  against   favorable 
report  by  your  committee  on  Ilepbnm  bill  amending  Sherman  Act. 

I>AYT0N    EMPLOVKKS'   ASSOCIATION. 


[Telegram.] 

Dayton,  Ohio,  April  3,  1908, 
Hon.  John  J.  Jenkins, 

Chairman  Committee  on  Judiciary,  Waathingion,  D.  C: 

For  (Jod's  sake  spare  us  such  legislation  as  is  proposed  by  the  Hepburn  bill. 
No.  19745. 

Dayton  Manufactlbino  Company. 


KocKFOKD,  III.,  April  ^,  1908, 

Chairman  Judiciary  Committee  House  of  Representatives, 

Washington,  D,  C, 

Dear  Sir:  We  would  respectfully  enter  our  protest  against  the  so-called 
**  Hepburn  bill,"  which  has  tendency  to  relieve  labor  unions  from  the  provisions 
of  the  Sherman  Act.  The  labor  union  is  a  bad  thing  for  the  manufacturers 
to  fight,  and  the  only  satisfaction  is  a  law  that  in  a  measure  curbs  their 
ambition  to  do  and  destroy  both  property  and  the  manufacturer's  reputation. 
The  unions  have  now  the  right  and  opportunity  to  call  strikes  and  other  ways 
harass  the  manufacturers  and  that  surely  is  enough.  We  feel  sure  you  will 
use  your  best  endeavor  in  behalf  of  the  manufacturers  and  Justice  to  all. 
Yours,  very  truly, 

Union  Furniture  Co,, 
P.  A.  Peterson,  Becretary. 


■     [The  Manufacturing  .Tewelc-s'  Association.] 

Newark,  N.  J.,  April  4,  1908. 
Hon.  John  J.  Jenkins, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives. 

Dear  Sir  :  The  members  of  the  Manufacturing  Jewelers'  Association  of  New- 
ark, N.  J.,  are  greatly  concerned  about  the  bill  introduced  by  Mr.  Hepburn 
<H.  R.  19745),  and  desire  to  express  their  most  earnest  opposition  to  its  pas- 
sage. We  are  unalterably  opposed  to  the  establishment  of  any  sort  of  a 
privileged  class  whether  such  a  class  be  composed  of  capitalists  or  laborers. 
Laws  should  govern  and  protect  all  equally. 

We  have  the  greatest  respect  for  the  United  States  *  courts,  and  protest 
against  any  attempt  to  restrict  their  iiowers  or  influence. 

Throughout  our  entire  history  the  judicial  department  of  our  Government 
has  been  so  true  to  the  high  Ideals  of  the  founders  that  it  has  never  failed  us 
in  any  great  emergency,  and  we  feel  that  to  transfer  these  sensitive  and  com- 
plicated matters  that  have  heretofore  come  before  the  Supreme  Court  to  the 
Commissioner  of  Corporations  or  the  Interstate  Commerce  Commission,  liable 
to  frequent  changes,  or  to  be  controlled  by  i>olitical  Influences  at  any  time  as 
by  this  bill  seems  to  be  provided,  would  be  little  short  of  a  calamity. 

We  hoi>ed  the  recent  decision  of  the  Supreme  Court  had  settled  the  boycott 
for  all  time,  but  this  bill  seems  to  restore  its  iniquitous  powers.  There  are  so 
many  points  that  are  so  obscure  to  the  lay  mind  that  we  earnestly  request  that 
no  action  be  recommended  by  your  honorable  committee  that  has  not  been 
very  carefully  and  judicially  considered  In  all  its  bearings,  and  that  it  is  so 
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cUolt  and  explicit  that  the  average  citizen  can  comprehend  its  meaning,  which 
is  not  the  case  with  this  bill. 

If  there  is  need  of  change  in  the  laws  under  which  our  industrial  system  has 
developed,  let  the  change  or  changes  be  made  in  a  deliberate  and  Judicial 
manner  and  solely  for  the  best  Interest  of  all  parties  concerned. 
Very  respectfully, 

Geo.  R  Howe,  President ^ 
Habbt  Durand,  Secretary, 


[Lehn  &  Fink,  wholesale  druggists  and  manufacturing  chemists.] 

New  York,  April  6,  1908. 
Hon.  Chas.  E.  Littlefield, 

House  of  Representatives,  Washington,  D,  C. 

My  Dear  Sir  :  I  find  that  it  Is  impossible  for  me  to  retui-n  to  Washington  and 
l^resent  verbally  our  views  regarding  the  proposed  amendment  to  the  Sherman 
antitrust  law  (H.  R.  19745),  and  in  pursuance  of  the  conversation  held  with 
you  on  Saturday,  I  inclose  herewith  coi)y  of  the  resolutions  passed  by  our 
organization,  with  the  request  that  same  be  read  to  your  committee  and  em- 
bodied in  the  printed  report  of  the  hearing. 

It  appears  to  us  that  the  paragraph  on  page  9,  lines  7-14,  would  exclude  from 
the  benefits  of  the  proposed  bill  the  entire  wholesale,  retail,  and  manufacturing 
<lrug  trade  of  the  United  States  in  view  of  the  decree  entered  in  the  circuit 
court  of  the  I'nited  States  for  the  district  of  Indiana  entitled  The  United  States 
of  America  v.  The  National  Association  of  Retail  Druggists  et  al.,  No.  10593. 
We  do  not  believe  that  the  mere  fact  that  we  are  the  victims  of  an  unjust  law, 
which  it  is  now  proi)osed  to  change  because  of  Its  Injustice,  Is  to  debar  us  for- 
ever from  receiving  the  protection  of  the  amended  law,  and  we  most  respect- 
fully ask  your  committee  to  insert  the  additional  clause  as  stated  in  our  resolu- 
tions, in  case  the  bill  is  reiwrted  favorably. 

The  arguments  to  which  I  listened  and  the  objections  made  to  many  of  the 
clauses  of  H.  R.  19745  have  considerably  modified  my  views  as  to  Its  practi- 
cability, and  perhaps  It  may  be  a  better  method  to  refer  the  entire  subject  to  a 
commission  to  be  comi>osed  of  members  of  the  Congress  and  of  experts  on  politi- 
cal economy,  etc.,  who  will  consider  the  matter  thoroughly,  impartially,  and  from 
all  view  points,  examine  the  laws  of  other  civilized  nations  on  the  subject, 
liud  rei>ort  their  conclusions  at  some  future  time. 

We  are  most  certainly  of  the  opinion  that  the  Sherman  antitrust  law  has  in 
actual  practice  worked  In  a  manner  radically  different  from  that  contemplated 
by  its  framers,  and  should  be  changed  or  amended.  Justifiable  agreements  in 
restraint  of  Interstate  trade,  with  a  laudable  or  reasonable  inirpose,  are  In  our 
opinion  not  opposed  to  public  policy  and  should  be  encouraged  rather  than 
discouraged  by  modem  statute  law. 

I  enjoyed  the  hearing  very  much,  and  thank  you  for  the  courtesy  shown  me 
and  for  your  permission  to  submit  our  views  In  writing. 
Very  respectfully,  yours, 

Albert  Plaut. 


[Telegram.] 

Pittsburg,  Pa.,  April  (?,  1908. 
Hon.  Chas.  E.  Littlefield, 

Judiciary  Committee,  House  of  Representatives : 

I^rge  part  Pittsburg  coal-mlnlng  Industry  oppose  labor  amendment  Hepburn 
bill,  as  against  free  labor  and  honest  Industry  In  Immunity  to  trade  unionism 
and  a  club  against  free  labor. 

D.  W.  KUHN. 


Newark,  N.  J.,  Aitril  6,  1908. 

Judiciary  Committee,  House  of  Representatives, 

Washington,  D.  C. 

Gentlemen  -.4 We  earnestly  request  that  the  consideration  you  are  now  giving 
the  Hepburn  amendment  to  the  Sherman  antitrust  act  will  tend  toward  protect- 
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Ing  the  industries  of  the  nation  rather  than  take  away  any  of  the  strength  that 
is  now  contained  in  the  present  law. 

The  law  as  now  applied  gives  ample  protection  to  all  classes,  and  no  one  is 
injured  by  its  enforcement.  As  you  know,  the  labor  unions  who  are  clamoring 
for  modifications  and  clianges  in  the  present  laws  which  protect  the  industries 
of  the  country  comprise  but  7  per  cent  of  the  working  classes,  and  we  hope  that 
the  requirements  of  the  big  majority  and  the  Justness  of  our  request  will  aid 
you  in  continuing  the  law  as  it  now  is. 
Yours,  respectfully. 

Baker  Printing  Co. 

Wm.  a.  Baker,  President. 


[Pittsburgh- Westmoreland   Coal   Company.  1 

April  6,  1908. 
Hon.  Chas.  E.  Littlefiixd, 

Chairman  Judiciary  Committee,  House  of  Representatives. 

My  Dear  Sir:  To-day  I  sent  you  a  telegram  opposing  the  labor  amendment 
to  the  Hepburn  bill,  and  I  believe  I  voice  the  sentiment  of  the  entire  coal- 
mining industry  of  the  Pittsburg  district — that  industry  on  which  Pittsburg 
is  founded — in  opiK)sing  the  proposed  law  which  gives  immunity  and  protec- 
tion to  an  organization  whose  sole  power  lies  in  brute  force,  wanton  and  mer- 
ciless, to  any  industry  which  sees  fit  to  oppose  it  on  grounds  however  reason- 
able and  Just.  Is  it  not  about  time  that  free  labor — labor  that  has  been 
cufl^ed  and  kicked  by  trade  unions  and  discriminated  against  by  industries 
through  fear — Is  getting  a  modicum  of  consideration  and  Justice  in  this  day 
of  reformation  and  *' square  deal?"  From  their  very  nature,  free  labor  and 
small  capital  can  not  give  effective  expression  against  proiwsed  measures  of 
this  kind,  but  they  feel  it  Just  as  intensely  as  though  tbey  did ;  and  after  all, 
are  they  not  the  forces  in  this  country,  quiet  and  Intelligent,  that  give  virtuous 
direction  to  our  progress  and  Is  the  true  spirit  of  wholesome  Americanism? 
Labor  trusts  and  capital  trusts  do  not  represent,  by  any  means,  the  larger 
part  of  either  labor  or  capital  In  this  country,  and  the  labor  trust  is  the 
most  relentless  and  merciless  power  this  country  has  ever  had.  For  s<»ven- 
teen  years  organized  labor  has  favored  the  enforcement  of  the  Sherman  law; 
but  when  it  is  found  to  embrace  labor  trusts  and  conspiracies,  the  people 
of  this  country  are  called  upon  by  Mr.  Gompers  and  his  associates,  with  de- 
mands ugly  and  threatening,  that  this  law,  now  found  to  be  Inimical  to  labor 
conspiracies,  must  be  wiped  out ;  that  the  Supreme  C5ourt  of  the  United  States, 
that  department  of  our  Government  into  which  exi)edlency  and  passion  never 
enter,  must  be  roundly  abused  and  its  motives  impugned,  and  we  must  embark 
on  a  wave  of  class  legislation.  The  labor  leaders  are  attempting  to  befog 
the  minds  of  the  people  on  the  ground  that  mere  organization  of  labor  has  been 
decreed  a  restraint  of  trade  and  comes  within  the  Sherman  law.  There  is  no 
objection  whatever  to  organization,  but  their  method  of  conducting  it,  and 
when  that  method  Interferes  with  interstate  commerce — ^becomes  a  conspiracy — 
either  by  wealth  or  conduct,  it  should  fall  within  the  ban  of  the  Sherman  anti- 
trust law,  and  I  believe  that  Is  all  that  the  Supreme  CJourt  held.  If  that 
be  true,  is  there  any  reason  for  the  Hepburn  amendment,  and  would  not  the 
passage  of  that  act  have  the  effe<'t  of  reserving  to  labor  organizations  privi- 
leges and  power  which  could  be  used  as  a  club  on  free  labor,  and  if  it  could, 
that  ought  to  be  sufficient  to  prevent  its  passage.  Why  should  not  labor 
organizations  be  required  to  Incorporate  and  their  failure  to  carry  out  their 
contracts  be  cause  for  damages  recoverable  in  money?  They  claim  their 
agreements  are  **  contracts  of  honor,*'  but  In  many  instances  the  only  honor 
in  these  agreements  Is  In  the  name.  When  labor  organizations  are  required 
to  Incorporate,  and  damages  for  breach  of  contracts  with  them  be  recoverable 
in  money,  it  would  be  asking  no  more  of  them  than  you  ask  of  your  neighbor 
when  you  make  a  contract  with  him. 

I  wish  to  cite  you  a  concrete  case  that  has  occurred  with  us  In  the  last 
few  weeks,  where  the  miners*  organization  shut  down  a  mine  of  ours  because 
the  pit  boss,  who  is  the  agent  of  the  State  touching  matters  of  safety,  had 
placed  a  danger  sign  on  the  room  of  a  miner,  and  because  the  pit  boss  would 
not  i)ermlt  him  to  work  there  he  was  able  to  call  the  miners  out  without 
taking  up  the  matter  with  the  company  In  accordance  with  the  agreement 
made  with  the  miners'   organization,   and  shut  the   mine  down   indefinitely. 
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The  mine  was  shipping  coal  to  gas  companies  in  Ohio  and  Michigan,  and  we 
had  to  procure  coal  from  other  mines.  The  great  disaster  of  the  Darr  mine 
was  supposed  to  have  been  caused  by  neglect  on  the  part  of  the  miners  to 
observe  the  danger  signs  in  the  mine;  and  yet  here  was  a  miner  with  the 
miners*  organization  behind  hlm«  able  to  breach  the  agreement  with  the  oper- 
ators, to  cause  a  strike,  to  interfere  with  Interstate  commerce,  and  to  endan- 
ger the  lives  of  his  fellow-workmen. 

Very  truly,  yours,  D.  W.  Kuhn. 


[The  Merchant  Tailors*  Protective  AsROCiatlon  of  America.] 

New  Yobk,  ApHl  7,  1908, 
Hon.  John  J.  Jenkins, 

House  of  Representatives,  Washington. 

My  Dear  Sir:  The  Merchant  Tailors*  National  Protective  Association  of 
America,  which  I  have  the  honor  to  represent,  desires  to  enter  a  strenuous  pro- 
test against  House  bill  No.  19745,  commonly  known  as  the  Hepburn  amendment 
to  the  Sherman  antitrust  act. 

Our  objections  to  this  bill  are  many,  but  will  confine  this  protest  to  our  more 
Important  objections. 

First.  We  believe  that  It  would  be  exceedingly  unwise  and  would  undoubt- 
edly result  sooner  or  later  in  gross  Injustice  should  judicial  functions  be  con- 
ferred upon  a  single  individual,  the  Commissioner  of  Ck)rporatlons,  and  the  Inter- 
state Commerce  Commission. 

Second.  We  do  not  believe  that  the  right  to  recover  triple  damages  against 
an  unlawful  combination  Infllotlng  Injury  should  be  amended. 

Third.  As  we  understand  the  proposed  amendment,  should  It  become  law  there 
would  be  no  appeal  from  the  decision  of  the  party  upon  whom  these  extraordi- 
nary powers  might  be  conferred. 

Fourth.  Our  experience  teaches  us  that  there  Is  no  such  thing  as  peaceful 
picketing,  and  If  this  amendment  Is  favorably  acted  upon  strikers  could  con- 
tinue, under  cloak  of  the  law,  to  commit  the  very  crimes  that  have  been  com- 
mitted In  the  past  and  yet  go  free. 

Fifth.  We  believe  that  the  law  as  It  now  stands  Is  sufficient. 

Sixth.  Because  the  representatives  of  the  Federation  of  Labor  wish  the  boy- 
cott legalized  is  no  reason  why  It  should  be  done. 

Seventh-  The  decision  of  the  Supreme  Court  of  the  United  States  In  the 
Loewe  case  we  believe  to  be  proper  and  just. 

In  our  opinion  new  laws  are  not  necessary  at  this  time;  rather  let  us  say 
that  the  law  as  It  now  stands  should  be  strictly  enforced  without  regard  as  to 
whether  It  is  a  corporation,  a  labor  union,  or  an  individual  who  may  offend. 

Asking  the  consideration  of  your  committee  for  this  protest,  I  am. 
Very  respectfully,  yours, 

Harvey  Andrew  Patterson,  President. 


[Frank  P.  Held  &  Co.] 

Philadelphia,  April  7,  190S. 
Hod.  John  J.  Jenkins, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Sir:  We  wish  to  lodge  our  protest  against  the  favorable  enactment  of 
the  proposed  Hepburn  amendment  to  the  Sherman  antitrust  act  as  a  most  in- 
genious and  dangerous  piece  of  legislation  aflfecting  the  business  interests  of 
this  country  yet  proposed.  It  is  probably  unnecessary  for  us  to  point  out  to 
you  the  diabolical  intent  of  this  bill.  This  bill  Is  now  in  your  committee,  and 
we  trust  that  you  will  give  our  protest  earnest  consideration  and  see  to  it  that 
it  is  not  favorably  reported  by  your  committee  to  the  House,  which  action  on 
your  part  we  consider  will  be  for  the  very  best  Interest  of  the  country  at  large. 
Yours,  very  truly, 

Oscar  D.  Loeb,  President. 
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[Tolegram.] 

Lynn,  Mass.,  April  8,  1908. 
Charles  E.  Littlefield, 

Chairman  Committee  on  Judiciary^  House  of  Representatiifcs. 

We  believe  that  House  bill  19745  Is  a  very  dangerous  measure  to  the  pros- 
perity and  welfare  of  our  country. 

XiYNN  Employers'  Ex. 


New  Yobk,  April  8,  1908. 
Chairman  Judiciary  Committee, 

House  of  Representatives,  WasJiington,  D.  C. 

Dear  Sir:  This  organization  wishes  to  voice  its  opposition  to  House  bill  No. 
19745,  commonly  known  as  the  Hepburn  amendment  to  the  Sherman  antitrust 
law. 

Yours,  truly. 

The  Association  of  Dealers  in  Masons*  Building  Materials. 
By  J.  D.  Crabv,  Secretary. 


McKeespobt,  Pa.,  April  8,  190S. 
Chairman  Judiciary  Committee, 

House  of  Representative  a,  Washington,  D.  C. 

Dear  Sir:  We  beg  respectfully  to  protest  against  any  action  being  taken  in 
the  present  term  of  Congress  on  the  proposed  amendments  of  the  Sherman  anti- 
trust act  which  are  now  under  consideration  by  your  committee. 

Without  going  into  any  argument  in  regard  to  the  dlCfereut  clauses  of  the 
proposed  amendments,  it  is  enough  to  say  that  by  legalizing  all  forms  of 
strikes,  boycotts,  and  black  list  the  most  grave  and  dangerous  results  may  come 
to  the  manufacturing  Interests  of  the  country,  and  there  is  a  grave  danger 
that  unprincipled  manufacturers  and  unprincipled  labor  leaders  can  legally 
work  togetlier  to  tlie  detriment  of  the  honest  people  of  both  classes. 

We  see  no  reason  why  an  honest  manufacturing  concern  can  not  live  and 
prosper  under  the  laws  as  they  are  at  present,  and  we  also  see  no  reason  why 
any  change  should  be  made,  excepting  after  a  very  long  and  careful  consider- 
ation by  interests  over  the  whole  country. 
Yours,  resi)ectfully, 

Firth -Sterling  Steel  Company. 
K.  W.  Clarke,  General  Manager. 


Office  of  the  Attorney-General, 

Washington,  D.  C,  April  8,  1908. 
Hon  John  J.  Jenkins,  M.  C, 

Chairman  Committee  ott  the  Judiciary,  House  of  Representatives. 

My  Dear  Sir:  Owing  to  the  great  pressure  of  my  engagements  at  this 
moment  and  a  slight  indisiK)sltion.  I  Und  tliat  it  will  not  be  practicable  for  me 
to  respond  to  your  letter  of  the  28th  ultimo  in  such  form  as  to  assist  the  com- 
mittee as  therein  suggested.  To  avoid  further  delay  I  have,  therefore,  re- 
quested the  President  to  designate  some  other  official  to  discharge  the  resiwn- 
sible  duty  of  commenting  upon  II.  R.  19745,  and  he  has  designated  Mr.  Herbert 
Knox  Smith,  Commissioner  of  Corporations,  for  the  purix)se.  I  am  much 
indebted  to  you  for  sending  me  a  copy  of  the  bill,  which  I  had  not  previously 
seen,  and  which  I  have  examined  with  much  interest. 

Pray  believe  me,  as  ever. 

Yours,  most  truly,  Charles  J.  Bonaparte, 

Attorney-General. 


[Buckeye   Powder  Compftny.] 

Peoria,  III.,  April  8.  1908. 
Hon.  William  P.  Hepburn, 

HoHsf  of  Ifepresentativrs,  Washington,  D.  C. 

Dear  Sir:  I  have  read  press  reports  of  the  i)ill  for  modification  of  the  so- 
called  Sherman  law,  and  retjuest  that  you  forward  me  a  coi)y  of  the  bill  pending 
before  the  committee. 
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More  than  75,000,000  people  have  for  fifteen  years  paid  tribute  to  a  small 
crowd  of  millionaires  who  have  held  up  this  country  and  robbed  us.  Through 
an  awakened  public  conscience  and  a  fixed  determination  of  the  people  to  throw 
off  this  bondage  to  the  trusts,  the  courts  have  found  enough  courage  to  enforce 
the  Sherman  ]aw.  It  is  true  that  this  has  been  done  in  a  very  halting,  indif- 
ferent manner,  but  it  is  accomplishing  good  results.  It  has  checked  in  a  great 
measure  the  devastations  of  the  trusts,  and  if  Congress  does  not  interfere  to 
shield  the  villains  some  good  may  be  accomplished.  The  moment  the  Depart- 
ment of  Justice  succeeded  in  securing  a  favorable  action  by  the  courts  in  the 
enforcement  of  the  law  to  protect  the  people,  appeal  is  made  to  Congress  to 
change  and  emasculate  the  law  to  protect  the  trusts. 

I  have  been  voting  according  to  that  precept  "  Let  well  enough  alone,"  but 
am  getting  mighty  tired  of  it.  College  professors  and  political  economy  theo- 
rizers  know  nothing  of  this  subject  of  trusts  as  compared  with  business  men 
who  have  been  sacrificed  through  the  greed  of  the  trusts. 

The  Department  of  Justice  now  has  the  Du  Pont  trust  in  the  United  States 
courts  and  is  fighting  for  a  dissolution  of  this  trust,  which  is  backed  and  sup- 
ported at  Washington  and  has  its  i>ersonal  representative  and  advocate  in  the 
United  States  Senate.  I  have  shown  by  detailed  figures  made  up  from  the  cost 
sheets  of  the  trust  that  millions  of  pounds  of  powder  supplied  the  United  States 
Government  i)er  year  by  the  Du  Pouts  costs  32  cents  per  ix)und  and  the  Gov- 
ernment pays  69  cents  per  pound  for  this  powder,  which  yields  more  than  100 
per  cent  profit.  Why?  Simply  because  the  Du  Pont  truSt  controls  the  necessary 
parties,  and  through  stock  distributed  gratis  where  it  will  do  the  most  good. 

I  spealc  advisedly,  for  I  know  of  one  distribution  of  the  stock  of  a  smokeless 
powder  company,  a  constituent  of  this  Du  Pont  trust,  which  gave  gratia  to  a 
United  States  naval  officer  attached  to  the  Bureau  of  Ordnance  stock  in  the 
I)owder  comi)any  of  the  par  value  of  $50,000.  I  am  not  prei>ared  to  show 
whether  this  officer  owns  all  the  stock  or  whether  he  distributed  a  part  of  it  to 
his  colleagues,  but  it  is  enough  to  account  for  the  purchase  of  powder  at  over 
100  per  cent  profit.  My  friend  who  donated  his  stock  was  not  the  largest  holder, 
and  I  do  not  know  how  much  stock  the  large  shareholders  donated. 

I  trust  your  committee  in  the  consideration  of  the  question  of  changing  the 
Sherman  law  will  proceed  with  great  care.  This  country  is  aroused  on  that 
special  subject  and  I  earnestly  hope  you  will  not  weaken  the  law  nor  trust  its 
enforcement  to  the  care  of  any  Department  of  liovernment  that  can  be  swayed 
by  the  use  of  money  or  stock.  There  Is  not  an  individual  In  the  United  States 
that  does  not  daily  pay  tribute  to  the  beef  trust.  There  are  dozens  of  other 
trusts  that  are  piling  up  millions  at  the  expense  of  the  people.  Probably  one  of 
the  most  obnoxious  Is  the  ix)wder  trust,  and  It  receives  little  attention  because 
it  does  not  apply  to  the  Individual,  but  taxes  the  country  as  a  whole. 

There  are  thousands  of  good  Republicans  in  Illinois  and  all  Western  States 
who  will  resent  any  weakening  of  the  Sherman  Act.  No  trust  or  civic  commit- 
tee ever  thought  of  changing  the  Sherman  Act  until  after  the  Supreme  Court 
of  the  United  States  had  enforced  it.  This  bound  all  the  lower  courts ;  then  it 
was  discovered  the  law  was  too  severe  for  the  trusts.  This  is  a  good  time  to  let 
it  alone. 

Very  respectfully,  R.  S.  Waddell. 


(Merchant  Tailora  Society  of  the  City  of  New  York.l 

New  York,  April  0.  J 'JOS, 
Hon.  John  J.  Jenkins. 

Chairman  Judiciary  Conwiittcr,  House  of  Reprrsentatirrs. 

My  Dear  Sir:  The  members  of  the  Merchant  Tailors  Society  of  the  Cit.v  of 
New  York  in  meeting  assembled,  Thursday,  April  2.  1908,  instructed  the  writer 
to  file  with  your  conmiittee  a  protest  against  House  bill  10745,  known  as  the 
Hepburn  amendment  to  the  Sherman  antitrust  act,  which  we  understand  Is  now 
being  considered. 

We  especially  object  to  conferring  judicial  functions  upon  a  single  individual 
or  the  head  of  any  Department  of  the  Government,  believing. that  such  a  course 
would  be  exceedingly  unwise. 

Entertaining  as  we  do  the  highest  respect  for  the  Supreme  Court  of  the  United 
States,  we  do  not  believe  that  boycotts  should  be  legalized,  and  the  recent  de- 
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cision  of  the  honorable  court  above  mentioned  in  the  Loewe  case  meets  with  our 
hearty  approval. 

Triple  damages  against  an  unlawful  combination  inflicting  injury  are,  in  our 
estimation,  perfectly  proper,  and  we  are  opposed  to  having  the  Sherman  Act 
amended  so  that  only  actual  damage  can  be  recovered. 

We  see  no  reason  why  the  Federation  of  Labor  or  any  labor  organization 
should  have  special  exemption  from  the  Sherman  Act  or  any  other  law. 

We  are  opposed  to  striliers  being  practically  authorized  to  commit  crime  and 
go  unpunished. 

We  do  not  believe  that  the  Federal  Judges  have  In  a  single  Instance  done  any 
injustice  to  any  labor  organization  by  reason  of  having  issued  a  restraining 
order. 

If  labor  unions  were  responsible,  and  damages  could  be  collected  from  them, 
there  would  not  be  so  much  objection  to  having  the  present  injunction  laws 
modified  so  that  a  hearing  might  tsike  place  in  a  reasonable  time  before  issuing 
a  writ.  But,  should  this  course  be  pursued,  what  redress  can  the  injured  party 
have  after  his  property  is  destroyed? 

We  have  many  other  objections,  too  numerous  to  incorporate  here,  but  we  sin- 
cerely trust  that  consideration  will  be  given  to  the  objections  we  have  stated 
above. 

Very  truly,  yours,  I^uis  L.  Schwartz, 

President. 


Detroit,  Mich.,  Ai)ril  .9,  1908. 
Hon.  Charles  K.  Litti.efield, 

House  of  Representatives,  Washington,  D.  C. 

My  Dear  Sir:  We  Imve  been  noticing  with  much  aJarm  the  agitation  of  the 
Hepburn  bill,  amendment  to  the  Sherman  antitrust  act.  We  have  sent  for 
copy  of  same,  and  in  reading  it  over  we  were  shoclced  to  see  what  a  calamity 
this  bill  would  be  to  the  manufacturer  and  the  business  interests  of  the  coun- 
try, should  the  labor  unions  in  any  way  be  successful  in  securing  what  they 
are  desiring,  to  assist  them  in  having  it  become  a  law. 

We  hope  that  as  our  Representative  you  will  carefully  investigate  this  mat- 
ter and  use  your  influence  and  good  Judgment  in  protecting  the  manufacturer 
and  business  interests  of  the  country. 
Yours,  very  truly. 

Buhl  Malleable  Co., 
Charles  A.  Rathbone, 

General  Manager. 


1>etroit,  Mich.,  April  9,  1908. 
Hon.  Charles  E.  Littlkfifld, 

Chainnan  Subcommittee  of  House  Judiciary  Committee, 

House  of  Representatives, 

Dear  Sir:  Referring  to  bill  H.  R.  19475,  we  beg  to  enter  an  energetic  pro- 
test against  the  clause  beginning  with  line  24,  page  7,  and  ending  on  line  10, 
page  8,  both  Inclusive. 

Irrespective  of  the  merits  of  the  act  otherwise,  this  clause  is  evidently  an 
attempt  by  certain  special  interests  to  introduce  into  this  bill  authority  to  do 
things  wholly  foreign  to  the  general  in  tout  of  the  bill,  and  the  enactment  of 
which  into  law  would  result  In  most  serious  consequences. 

There  is  hardly  a  corporation  in  this  country,  no  matter  how  small,  but 
could  be  held  under  constructions  which  would  be  put  upon  this  clause  as 
being  engaged  in  Interstate  commerce. 

There  are  thousiinds  of  such  corporations  now  securely  conducting  their  bus- 
iness under  legitimate  and  proper  conditions  satisfactory  to  themselves  and 
to  their  employees  who  could  and  would  be  involved  in  endless  trouble,  expense, 
and  damage  through  the  action  of  those  having  absolutely  no  proper  interests  in 
the  conduct  of  their  affairs. 

We  most  seriously  protest  against  this  clause. 
Yours,  very  truly, 

Llovd  Construction  Ci>mpany. 

E.  F.  Lloyd,   President. 
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Detroit,  Mich.,  Ajyril  9,  1908, 

Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  House  Judiciary  Committee, 

House  of  Representatives, 

Dear  Sir  :  It  has  been  brought  to  our  attention  through  the  press  and  other- 
wise that  a  bill  No.  19745  is  now  before  your  committee  to  regulate  commerce 
among  the  several  States  and  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies. 

We  have  endeavored,  both  myself  and  the  stockholders  connected  with  this 
Institution,  to  read  this  bill  over  thoroughly,  and  in  our  Judgment  it  is  one 
that  certainly  should  not  be  passed,  as  it  is  detrimental  to  the  Interests  of  every 
manufacturer  and  employer  of  labor  In  the  United  States.  It  looks  to  us  that 
if  such  a  bill  as  this  (if  our  understanding  of  It  Is  correct)  should  be  passed 
that  a  manufacturer  would  practically  not  be  able  to  run  his  own  business,  and 
such  turmoil  and  general  embarrassment  as  this  would  bring  about  would 
within  a  short  while  disrupt  business  generally  and  force  capital  to  seek  other 
sources  of  Investment  than  manufacturing  Institutions.  We  believe  that  you 
will  agree  with  us  that  just  at  this  time,  when  the  general  outlook  throughout 
the  United  States  Is  rather  of  a  pessimistic  order,  that  even  though  there  should 
be  some  parts  of  the  bill  that  are  meritorious,  as  a  whole  it  certainly  would  be 
ill  advised  to  have  this  bill  passed  at  this  time,  and  we  therefore  request  that 
you  and  your  committee  use  your  utmost  influence  to  see  that  this  bill  Is  not 
passed,  feeling  certain  that  you  will  serve  the  best  Interest  of  the  people  whom 
you  represent  by  so  doing. 

Yours,  very  truly,  American  Lubricator  Company, 

By  Wm.  W.  Levyn, 

General  Managei', 


Detroit,  Mich.,  April  9,  1908, 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  House  Judiciary  Committee, 

Washington,  D,  C. 

Dear  Sir:  We  wish  most  emphatically  to  protest  against  bill  H.  R.  19745, 
otherwise  known  as  the  Hepburn  bill,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies." 

We  can  see  nothing  in  this  bill  that  will  ameliorate  the  conditions  already 
existing  between  employer  and  employee,  but  much  that  would  tend  to  make 
condition^  worse  for  both. 

It  seems  to  us  that  its  provisions,  especially  that  contained  in  section  3, 
page  8,  will  tend  still  further  to  prevent  harmony  in  our  Industrial  conditions 
and  to  permit  unjust  acts  on  the  part  of  both  the  employer  and  eipployee. 

We  sincerely  trust  you  will  report  unfavorably  for  the  same  and  that  our 
Bepresentatlves  will  prevent  Its  passage. 

Trusting  you  will  give  the  matter  your  earnest  consideration,  we  remain, 
Yours,  very  truly, 

Peninsular  Engraving  Company, 
Levi  F.  Eaton,  President. 


Detroit,  Mich.,  April  9,  1908. 

Deab  Mb.  Littlefield:  We  wish  briefly  to  call  your  attention  to  House  Mil 
19745,  known  as  the  "  Hepburn  amendment  to  the  Shermnn  antitrust  act,"  espe- 
cially section  3.  This  is  most  pernicious  legislation,  dangerous  not  only  to  the 
business  Interests  of  the  manufacturers  of  the  country,  but  also  to  the  citizen* 
ship  at  large,  including  the  great  mass  of  law-abiding  workingnien  of  this 
country.  We  trust  the  bill  will  be  defeated  In  Its  present  shape  and  that  you 
will  assist  in  so  doing. 
Assuring  you  of  our  high  esteem  and  regard,  we  are. 
Yours,  very  truly, 

Great  Lakes  Engineering   Works, 
By  Antonio  C.  Pessano, 

President  and  General  Manager. 
Hod.  Charles  E.  Littlefield, 

Washington,  D.  C. 
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Detboit,  Mich.,  April  9,  1908. 
Hon.  Charles  E.  Littlefield, 

House  of  Representatives,  Washington,  Z>.  C, 

Dear  Sib:  We  have  been  interested  readers  of  the  newspaiier  accounts  of 
meetings  of  your  committee  to  discuss  the  so-called  "  Hepburn  bill,"  H.  R. 
19745.  We  have  also  read  the  provisions  of  the  bill,  and  have  read  criticisms 
upon  the  bill  from  other  sources,  and  the  more  we  study  it  the  more  mis-« 
chievous  we  think  it  is.  We  desire  to  protest  most  earnestly  against  the  pas- 
sage of  the  bill. 

Apparently  one  of  the  main  purposes  of  the  bill  is  to  grant  more  license  to 
the  labor  unions.  They  do  not  need  anything  to  encourage  them  to  acts  of 
viciousness.  The  recent  interpretation  of  the  Sherman  Act  by  the  courts  has 
been  Just  what  it  ought  to  be,  and  we  do  not  think  anything  should  be  done  to 
weaken  the  restraint  which  the  law  now  exercises  over  labor  unions.  They 
expect  to  get  advantages  from  it  else  they  would  not  advocate  it.*  They  are 
already  able  to  make  themselves  more  than  uncomfortablfe  with  any  manu- 
facturer who  takes  issue  with  them.  They  need  further  restraint  rather  than 
further  license. 

Yours,  very  truly,  Michigan  Bolt  and  Nut  W'obks, 

By  E.  T.  Gilbert.  Treasurer. 


Detroit,  U.  S.  A.,  April  9,  J 908, 
Hon.  Charles  E.  Littlefield, 

Chairman,  House  of  Representatives,  Washington,  D.  C. 

Dear  Sir:  W'e  desire  to  file  our  earnest  protest  against  the  enactment  of 
House  bill  19745,  commonly  known  as  the  "Hepburn  amendment  to  the  Sher- 
man antitrust  act." 

The  bill  is  certainly  of  revolutionary  and  dangerous  character,  more  especially 
the  clause  granting  privileges  to  combinations  of  labor  and  other  interests  which 
could  be  exercised  to  an  extent  which  would  work  ruinous  results,  and  results 
which  would  be  disastrous  to  both  employers  and  employees  If  such  privileges 
are  permitted  it  would  certainly  result  in  paralyzing  the  business  of  the  country 
and  entail  untold  loss  and  suffering.  Our  selfish  interest  as  employers  is  small 
compared  to  the  loss  and  suffering  which  would  ensue  to  a  large  number  of 
laboring  men  whom  we  believe  are  not  in  favor  of  the  enactment  of  such  a  bill 
if  it  includes  such  objectionable  clauses  as  the  last  half  of  sectimi  3.  We 
therefore  would  uige  that  the  bill  do  not  pass  or  that  it  be  materially  amended 
so  that  its  dangerous  features  should  be  eliminated. 
Yours,  very  truly, 

Detroit  Steel  Products  Company. 
Jno.  G.  Rumney,  Treasurei\ 


[Soiitliern    Supply   and  Machinery   Dealers'    Association.] 

Richmond,  Va.,  April  9,  1908. 

Hon.  Charles  E.  Littlefield, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Sir:  The  members  of  this  association  are  interested  in  the  Hepburn 
amendment  to  the  Sherman  antitrust  law.  We  believe  that  this  amendment  will 
be  for  the  general  good  of  the  business  interests  of  the  country  unless  the  labor 
amendment  to  legalize  the  boycott  and  blacklist  is  retained.  This  we  are  un- 
alterably opposed  to.  We  think  that  limited  agreements  within  the  letter  of  the 
law  should  be  allowed  among  corporations  and  business  men,  but  our  member- 
ship are  not  prepared  to  stand  for  a  bill  that  will  legalize  the  boycott  and  black- 
list. 

We  trust  that  you  will  give  this  matter  your  earnest  attention. 
Very  truly, 

Alvin  M.  Smith,  Secretary-Treasurer. 
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[Southern  Supply  and  Machinery  Dealers*  Association.] 

Richmond,  Va.,  .4prf7  .0,  1908, 
Chairman  Judiciary  (^ommittee. 

House  of  Rcprrftentatirea,  WaHhiiigton,  D.  C. 

Dear  Sir:  On  behalf  of  tho  Southern  Sui>ply  and  Machinery  Dealers'  Asso- 
ciation I  beg  to  protest  against  the  passage  of  Honse  bill  19745,  known  as  the 
**  Hepburn  amendment  to  the  Sherman  antitrust  law,"  in  so  far  as  it  refers  to 
legalizing  in  interstate  conmierce  the  sympathetic  and  other  forms  of  malicious 
strikes  by  legalizing  a  strike  for  any  cause.  Also  in  so  far  as  it  legalizes  the 
boycott  by  permitting  any  form  of  i)eacefnl  combination  of  employees  for  ob- 
taining from  employers  satisfactory  terms  for  labor. 

Also,  in  so  far  as  it  legalizes  the  blacklist  by  ijermitting  employers  to  dis- 
charge employees  for  any  cause  and  to  combine  and  contract  with  each  other 
for  peaceably  obtaining  labor. 

Also,  It  appears  ^o  us  that  this  bill  will  legalize  the  worse  forms  of  combina- 
tion between  employers  and  employees  to  fix  the  price  of  labor  or  of  material, 
or  to  exclude  laborers  from  employment,  or  employers  from  competition ;  the 
most  harmful  and  oppressive  agreements  with  whicii  the  Industrial  world  has 
any  experience. 

And,  finally,  the  proposed  bill  largely  repeals  the  provision  of  section  10  of 
the  Hepburn  Act  of  1887,  which  defines  certain  serious  offenses  in  restraint  of 
trade  and  commerce  between  the  States. 

We  trust  that  you  will  consider  this  letter  as  a  part  of  the  record  in  your  com- 
mittee's consideration  of  this  bill,  and  oblige. 

Very  truly,  Alvin  M.  Smith, 

fiecretarjf'Treasurer, 


Detroit,  Mich.,  April  10,  lOOS. 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  House  Judiciary  Committee, 

Dear  Sir:  We  desire  to  enter  a  protest  against  the  passage  of  House  bill 
19745,  known  as  the  Hepburn  amendment  to  the  Sherman  antitrust  act,  which 
we  understand  is  now  under  consideration  by  your  committee. 

We  are  opposed  particularly  to  that  portion  of  section  3  of  the  measure  in 
which  It  is  cited  that  it  is  not  the  Intent  of  the  amendment  to  interfere  with 
or  restrict  tlie  rights  of  employees  to  combine  for  the  purpose  of  obtaining 
satisfactory  terms  for  their  labor  or  the  right  of  combination  or  contract  on 
the  part  of  employers  for  the  purpose  of  obtaining  labor  on  terms  satisfactory 
to  them. 

We  believe  this  portion  of  the  bill  would  be  inimical  to  the  Interests  of  both 
employer  and  employee,  and  that  It  practically  legalizes  the  boycott  and  other 
forms  of  malicious  strikes  as  well  as  blacklisting  by  employers. 

We  sincerely  trust,  therefore,  that  the  measure  may  meet  with  defeat. 
Yours,  respectfully, 

Brede  &  Sch^eter. 


Detroit,  Mich.,  April  10,  190H, 
Hon.  Charles  E.  Littlefield, 

Chait^man  Subcommittee  of  House  Judiciary  Committee, 

House  of  Representatives,  Washington,  D.  C, 

Dear  Sir:  We  note  that  bill  H.  R.  10745,  Introduced  by  Mr.  Hepburn  as  an 
amendment  to  the  so-calleil  Sherman  antitrust  act,  is  now  under  consideration 
before  your  committee. 

We  as  employers  are  most  directly  interested  in  that  part  of  the  bill  covered 
by  section  3,  pages  7  and  8,  and  believe  that  It  Is  against  the  best  Interests 
of  employers  of  all  classes  of  labor  throughout  the  country  and  also  against 
the  best  interests  of  labor  itself  to  have  these  clauses  enacted  Into  a  law. 
We  sincerely  hope  that  you  will  not  report  favorably  on  this  bill. 
We  are  sending  a  copy  of  this  letter  to  the  other  members  of  the  conunlttee, 
also  the  Michigan  Members  of  the  House  of  Representatives  and  Senate. 
Yours,  very  truly. 

Diamond  Manufactirino  Company. 
D.  B.  Lee,  (General  Manager, 
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Grand  Rapids,  Mich.,  April  10,  J908, 
Hon.  Charles  E.  Littlefield, 

House  of  Representatives,  Washington,  D,  C. 

Dear  Sir  :  We  wish  to  call  your  attention  to  a  measure  which  Is  now  before 
your  committee  of  the  House  of  Representatives,  and  is  Imown  as  the  "Hep- 
burn amendment  to  the  Sherman  antitrust  act,"  and  presented  in  House  bill 
39745. 

As  we  interpret  this  amendment  it  legalizes  sympathetic  and  all  forms  of 
malicious  strikes,  the  boycott,  the  blacklist,  and  the  worst  forms  of  combi- 
nations. 

We  most  emphatically  protest  against  the  passage  of  this  measure  and  re- 
spectfully request  that  you  do  not  report  favorably  for  the  passage  of  same. 
Trusting  that  you  will  see  your  way  clear  to  comply  with  our  request,  we  are, 
Very  truly,  yours, 

Building  Contractors'  Association. 
Harry  E.  Hosken,  Secretary. 


[Telegram.] 

Detroit,  Mich.,  April  10. 
Hon.  Chas.  E.  Littlefield, 

House  of  Representatives,  Washington,  D,  C. 

We  are  radically  opposed  to  portion  of  section  3,  Hepburn  bill,  virtually 
legalizing  boycotts  and  blacklists.  This  would  unquestionably  be  far-reaching 
and  industrial  13*  destructive. 

U.  S.  Heateb. 


New  York,  April  10,  1908. 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  the  Committee  on  the  Judiciary, 

House  of  Rcpersentatives,  Washington,  D.  C. 

Dear  Sir  :  Please  find  inclosed  copy  of  preambles  and  resolutions  unanimously 
adopted  by  our  board  of  directors  in  opposition  to  the  Hepburn  amendments  to 
the  Sherman  antitrust  law  and  in  favor  of  the  creation  of  a  commission  to 
study  the  subject. 

As  arranged  with  your  subcommittee,  a  delegation  representing  this  associa- 
tion will  appear  at  the  hearing  on  Thursday,  the  16th  instant,  to  present  in 
detail  the  views  of  our  board  of  directors  as  expressed  in  the  resolutions. 
Yours,  very  truly. 

The  Merchants'  Association  of  New  York, 
By  S.  C.  Mead,  Secretary. 


Whereas  there  is  now  pending  in  the  House  of  Representatives  at  Washington 
a  bill  introduced  by  Mr.  Hepburn  on  March  23,  1908,  known  as  H.  R.  19745,  and 
a  similar  bill  in  the  Senate,  introduced  by  Mr.  Warner,  which  are  amendatory 
of  the  Sherman  antitrust  act  of  July  2,  1890 ;  and 

Whereas  the  courts  have  interpreted  the  Sherman  Act  as  prohibiting  all  re- 
straint of  interstate  commerce  by  combinations  either  of  labor  or  of  capital,  of 
employers  or  of  employees;  and 

Whereas  before  and  since  the  passage  of  the  Sherman  Act  it  has  been  the 
established  and  increasing  usage  of  our  people,  in  relations  affecting  labor,  in- 
dustry, commerce,  and  transportation,  to  avail  of  contracts  and  agreements  for 
purposes  of  mutual  benefit  which  frequently,  in  greater  or  less  degree,  involve 
some  measure  of  restraint  of  interstate  commerce;  and 

Whereas  there  appears  to  be  a  widsepread  desire  that  the  Sherman  law 
should  be  amended  so  as  to  sanction  combinations  and  agreements  which  are 
in  justifiable  restraint  of  interstate  commerce  and  which  have  a  reasonable  or 
a  laudable  purpose,  while  regulating  or  forbidding  those  which  are  unreason- 
able; and 

Whereas  the  Supreme  Court  of  the  United  States,  in  the  Trans-Missouri  case, 
has  intimated  that  one  existing  dlflSculty  is  the  need  of  a  standard  or  measure 
which  would  enable  the  courts  to  differentiate  between  reasonable  and  unreason 
able  constracts  of  this  character ;  and 
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Whereas  it  therefore  api)ears  essential  iu  constructing  an  amendatory  act  that 
some  measure  or  standard  should  be  determined  upon  and  incorporated  in  any 
amendment  to  the  law;  and 

Whereas  such  constructive  legislation  can  properly  be  framed  only  by  care- 
fully collating,  classifying,  and  analyzing  the  facts  developed  under  the  opera- 
tion of  the  Sherman  antitrust  law :  Now,  therefore,  be  it  • 

Resolved,  That,  in  the  opinion  of  the  board  of  directors  of  the  Merchants'  As- 
sociation of  New  Yorli,  after  careful  consideration  of  the  proposed  amendments 
and  the  issues  to  which  they  relate,  it  is  expedient — 

(1)  Tliat  the  said  Hepburn-Warner  amendment  should  not  be  enacted  into 
law. 

(2)  That  Congress,  at  this  session,  should  create  a  commission,  authorized 
and  instructeil  to  investigate  the  matter  at  issue,  to  collect  evidence  thereon 
from  recognized  representatives  of  labor,  industry,  commerce,  and  transporta- 
tion at  home  and  abroad,  and  to  embody  their  conclusions  iu  a  report  which 
shall  include  specific  recommendations  concerning  further  legislation  at  as  earlr 
a  date  as  may  be  feasible ;  and  be  it  further 

Resolved,  That  the  active  efforts  of  the  Merchants'  Association  of  New  York 
be  directed  to  the  defeat  of  the  said  pending  bills  and  to  the  endeavor  to  obtain 
the  legislation  necessary  for  the  crejition  of  such  a  commission. 


Houston,  Tex.,  April  10,  1908, 
Hon.  John  J.  Jenkins, 

House  of  Representatives,  Wasfiington,  D.  G. 

Dear  Sib:  We  have  followed  closely  in  the  public  press  and  in  current 
political  literature  the  progress  of  the  legislation  now  being  advocated  before 
Congress  by  the  representatives  of  organized  labor  with  the  intent  of  relieving 
them  from  the  penalties  imposed  on  combinations  in  restraint  of  trade  by  the 
Sherman  antitrust  law,  a  matter  brought  into  very  strong  releif  by  the  recent 
decision  of  the  Supreme  Court  in  the  Loewe  case.  The  fact  that  the  Supreme 
Court  of  the  United  States  found  itself  forced  to  apply  this  law  penalizing 
combinations  in  restraint  of  trade  to  labor  organizations  prosecuting  boycotts, 
in  spite  of  the  fact  that  counsel  for  the  defense  repeatedly  plead  that  the  law 
was  originally  intended  for  the  regulation  of  the  combination  of  capital, 
strongly  shows  up  labor  as  a  commodity  in  commerce  and  a  combination  made 
with  the  intent  of  creating  and  maintaining  a  monopoly  of  that  commodity 
as  a  trust  in  the  truest  sense  of  that  term  and  one  of  the  most  pernicious 
trusts  now  enslaving  our  commerce. 

The  Citizens'  Alliance  of  Houston,  Tex.,  has  a  membership  of  1,000  men — 
merchants,  manufacturers,  professional  men,  and  emplo>'er8  and  directors  of 
labor  generally.  As  a  body  we  want  to  protest  against  any  measures  before 
your  committee  which  will  in  the  very  slightest  legalize  a  boycott  or  blacklist, 
or  will  reduce  the  penalty  which  the  law  now  imposes  for  their  use  in  a 
labor  dispute.  We  protest  against  House  bills  Nos.  17137,  &4,  09, 14377, 9129, 4487, 
and  4488,  and  especially  against  House  bill  No.  19745,  introduced  by  Mr.  Hepburn, 
of  Iowa.  W"e  look  with  suspicion  on  any  bill  that  would  put  into  the  hands 
of  the  Executive,  through  his  appointee,  the  Commissioner  of  Corporations, 
the  unique  judicial  function  of  deciding  whether  a  given  combination  of  capital 
and  labor  falls  within  the  action  of  the  law  as  reasonable  or  unreasonable. 
We  believe  such  legislation  to  be  un-American  and  opposed  to  the  best  interests 
of  our  people  generally,  including  the  working  classes,  and  we  propose  to  use 
our  influence  against  all  such  measures  and  against  the  Members  of  Congress 
responsible  for  their  introduction  and  progress. 
Yours,  respectfully, 

Citizens'  Alliance, 
Boone  Gross,  President, 
Maurice   Mandeville,   Secretary, 


[Penbertliy  Injoctor  Company.] 

Detroit,  Mich.,  April  10,  1908, 
Hon.  Chas.  E.  Littlefield, 

Chairman  House  Judiciary  Committee,  Washington,  D.  0, 
Dear  Sir:  My  attention  has  been  called  to  House  bill  19745,  which  I  have 
carefully  read.    The  part  that  appeals  to  me  personally,  as  president  of  the 
above  company  (representing  a  large  capital),  is  that  referred  to  on  page  8, 
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section  3,  relative  to  strikes  of  employees,  etc.  The  bill  is  couched  in  such 
language  as  to  intentionally  cover  up  the  real  meaning,  but  when  stripped  of 
all  verbiage  it  simply  legalizes  strikes  **  for  any  cause,"  boycotts,  etc. 

This  company  desires  to  enter  through  me  its  protest  against  the  passage 
of  such  a  bill.  It  simply  means  revolution.  The  laboring  class  have  already 
become  bold,  but  with  such  a  bill  they  would  be  a  menace  to  the  business 
industries  of  the  coimtry.  I  beg  of  you  to  use  all  your  influence  to  throttle 
It  when  the  time  comes. 

Yours,  very  truly,  Pen  berth  y  Injectob  Co. 

S.  Olin  Johnson,  President. 


Boston.  April  JO,  J  90S. 
Hon.  Chabues  E.  Littiefield. 

Hovae  of  Representatives,  Washington,  D.  C. 

Dear  Sib:  Wo  have  carefully  studieil  the  Heirtnirn  amendment  to  the 
Sherman  antitrust  biw,  which,  we  understand,  has  btH*n  referral  to  the  Com- 
mittee on  the  Judiciary,  and  we  earnestly  hope  that  the  action  of  your  com- 
mittee on  this  matter  may  be  unfavoiable.  Aside  from  the  fact  that  it  seems 
unjust  and  unreasonable  in  many  details,  it  would  evidently  legalize  some  of 
the  most  vicious  practices  of  our  industrial  organization.  It  Is  merely  that 
it  would  apparently  put  the  formal  stamp  of  legality  uiKin  symimthetic  strikes 
and  boycotts,  but  it  would  equally  legalize  the  blacklist  and  all  the  worst  forms 
of  combinations,  whether  positively  crookwl  or  merely  oppressive. 

We  sincerely  hope  that  If  this  Is  not  already  your  own  view,  you  will  be  led 
to  adopt  it  with  the  result  of  an  emphatically  unfavorable  reiK»rt  by  your 
committee. 

Yours,  very  truly.  The  Cabter  Ink's  Co., 

By  Hichabd  B.  Cabteb,  President. 


[W.  H.  Coffee  &  Co.,  tailors.] 

W.  H.  Coffee  Co., 
TallorB. 
Cleveland,  April  10,  J908. 
Hon.  John  J.  Jenkins, 

Chairman  Jndieiary  Committee,  Washington,  D,  C. 

Deab  Sib:  Our  association,  known  as  the  Cleveland  Protective  Association  of 
Merchant  Tailors,  stwmgly  protest  against  the  passage  of  bill  No.  19745,  com- 
monly known  as  the  Hepburn  amendment  to  the  Sherman  antitrust  law,  which 
is  now  before  you  as  chairman  of  the  House  Judiciary  Comndttee. 

We  protest  as  individuals  and  as  an  association,  as  we  believe  that  a  labor 
union  should  not  be  granted  rights  not  extended  to  an  individual  not  belonging 
to  labor  organizations. 

It  la  the  sense  of  our  association  that  we  appeal  to  you  to  ask  your  help  and 
cooperation  to  defeat  this  measure.  We  very  strongly  protest,  and  trust  we 
may  have  your  help  to  defeat  a  bill  so  notoriously  unwise. 

Trusting  we  may  be  assured  of  such  favor  from  you,  I  am  with  best  wishes. 
Yours,  resi>ectfully, 

W.  H.  Coffee, 

President  Cleveland  Proteetive  Assoeiation, 


[Tho  Merchant  Tailors  National  Protective  AsRociation  of  America.] 

Chica(;o.  April  It,  190f^. 
Hon.  John  J.  Jenkins. 

Chairman  Judieiary  Committee,  House  of  Representatives, 

Dear  Sir  :  At  a  special  meeting  of  Chicago  Council,  Merchant  Tailors  National 
Protective  Association,  held  last  evening,  the  question  of  House  bill  No.  19745, 
known  as  the  Hepburn  amendment  to  the  Sherman  antitrust  act,  was  thor- 
oughly dlscusseil,  and  the  members  unanimously  resolved  that  same  was  con- 
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trary  to  public  policy  and  a  detriment  to  the  development  of  commerce  and  a 
'limitation  of  the  output  of  the  manufacturers  of  the  country. 

The  undersigned  were  instructed  to  acquaint  you  with  this  resolution  and  to 
protest  against  the  i)a8sage  of  said  bill. 

We  would  therefore  resi)ectfully  request  you  to  use  your  efforts  to  prevent 
Its  iiassage. 

Very  respectfully,  yours,  H.  A.  Wilkik,  President 

F.  V.  Sautbb,  Secretary. 


Detroit,  Mich.,  April  11,  liWH, 

Hon.  C^lIAS.  E.  LiTTLEFIELD, 

House  o/  Represent atii^es,  Washington,  D.  0. 

Honored  Sir:  Referring  to  House  bill  No.  19745,  known  as  the  Hepburn 
amendment  to  the  Sherman  antitrust  act,  we  most  earnestly  request  that  you 
use  your  Influence  and  utmost  endeavors  to  defeat  the  passage  of  this  bill. 

To  legalize  strikes,  boycotts,  and  similar  combinations  would  In  our  opinion 
both  permit  and  encourage  an  Internal  warfare  throughout  the  entire  country, 
which  would  mean  serious  loss  and  Inconvenience  to  the  public  In  general,  per- 
sonal Injury  and  Incidental  loss  of  life  by  a  mob  violence,  which  would  endanger 
the  entire  citizenship  of  this  country. 

The  acts  committed  in  the  teamster  strike  in  Chicago  a  couple  of  years  since 
are  still  fresh  In  the  memory  of  all  who  were  brought  Into  contact  with  any  of 
Its  serious  results,  and  with  the  Government  stamp  of  approval  would  have 
been  entirely  uncontrollable. 

By  referring  to  the  Government's  statistics  on  the  cost  of  strikes  In  the  United 
States  In  the  past  twenty-live  years,  It  will  be  noted  that  a  loss  has  ensued 
which  Is  almost  Incomprehensible.  We  believe  that  this  will  l>e  the  studied 
opinion  of  the  vast  majority  of  the  law-abiding  citizens  of  this  country,  and 
that  such  a  measure  can  only  be  Indorsed  by  persons  who  do  so  for  personal 
gain,  without  serlmisly  considering  so  dangerous  a  measure. 

We  trust  and  believe  that  your  own  personal  opinion  coincides  with  our 
view  on  the  proposed  amendment,  and  that  your  endeavors  will  be  so  directed 
as  to  bring  considerable  pressure  against  the  measure  so  as  to  prevent  any 
possibility  of  Its  being  adopted. 

Thanking  you  In  advance  in  anticipation  of  your  action,  we  remain, 
Yours,  very  truly. 

Miller- SET.DON  Electric  Company. 
Wm,  H.  Seldon,  Jr. 


Detroit  Mich.,  April  11,  1908, 
Hon.  Charles  E.  Littletield, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Sir  :  We  desire  to  place  ourselves  on  record  as  favoring  a  measure  be- 
fore Congress,  known  as  the  Hepburn  bill. 

We  believe  combinations  under  Government  supervision  an  absolute  necessity 
for  the  preservation  of  the  smaller  business  concern.  Present  conditions  allow 
the  concentration  of  large  capital  under  a  corporate  name,  but  deny  the  smaller 
dealer  the  right  to  have  an  understanding  with  his  competitor.  He  must  pro- 
ceed to  exterminate  his  neighbor  or  lay  himself  liable  to  the  Sherman  law. 

At  the  present  time,  and  for  several  years  past,  the  salt  Industry  In  Michigan 
has  been  in  a  very  demoralized  condition,  owing  principally  to  lack  of  organiza- 
tion. The  manufacturers  are  selling  their  product  at  practically  cost  of  pro- 
duction. 

No  doubt  Independent  manufacturers  In  other  lines  are  suffering  from  similar 
conditions. 

Trusting  you  will  see  your  way  clear  to  support  this  bill,  we  are. 
Very  truly,  yours, 

Detroit  Salt  Company, 
Vor  J.  M.  Mui.KEY. 

39745—08 29 
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[Robt.  T.  Teakle,  balldlng  contractor.] 

Detboit,  Mich.,  AfirU  11. 1908.    * 

Hon.  CHABUB8  B.  LUTLEriKLD, 

Chairman  suJioommittee  Committee  on  Judidary. 

House  of  RepresentativeB. 

Deab  Sib  :  I  desire  earnestly  to  protest  against  the  enactment  of  H.  B.  10746, 
the  Hepburn  amendment  to  the  Sherman  antitrust  act,  particularly  the  section 
exempting  certain  acts  of  labor  organizations  from  its  proyisions   (sec  3), 
which,  in  my  opinion,  would  be  detrimental  to  the  interests  of  all  concerned. 
Respectfully, 

BoBBBT  T.  Teakle. 


[A.  C.  Qoodall,  contractor.     Plastering.] 

Detroit.  Mkii.,  .4/>n/  //.   t90.i. 
Hon.  Chabuss  E.  LiTn.EFiEi.D, 

Subcommittee  of  Judiciary  Committee, 

House  of  Representatives, 

Mt  Deab  Sib:  I  wish  to  protest  against  the  fnvorable  consideration  by  yoar 
committee  of  the  Hepburn  bill  (H.  B.  19745),  as  I  believe  that  section  8,  which 
legalizes  acts  of  labor  unions  which  are  at  present  unlawful,  is  very  unjust,  and 
trust  your  committee  will  make  an  adverse  re];)ort  on  the  bill. 
Very  respectfully, 

Alfbed  C.  Goodaix. 


Detroit,  Mich.,   April  11,  190H. 
Hon.  Chablbs  E.  Littlefield, 

Chairman  Subcommittee  of  House  Judiciary,  Washington,  D,  C. 

Deab  Sib:  We  earnestly  protest  against  the  passage  of  House  bill  No. 
19746,  Hepburn  amendment  of  the  Sherman  law.  This  bill  would  legalize 
many  things  morally  wrong  and  now  rightfully  held  to  be  illegal,  including 
such  institutions  as  the  backlist  and  boycott.  It  is  also  grossly  discriminatory 
in  other  clauses.  It  seems  to  us  that  it  will  farther  enhance  the  centralisation 
of  central  power  in  Washington,  a  tendency  that  we  think  has  gone  far  enough. 

The  bill  further  has  the  appearance  of  being  drawn  by  impractical  theorists. 

We  earnestly  hoi>e  It  may  be  dropped,  and  that  quickly. 
Sincerely,  yours, 

NOBTHEBN  ENQINEEBING  WoRKS. 

Geo.  a.  True, 

President  and   Manager, 


April  13,  ID^K 
Hon  Oh ABLES  E.  Littlefield,  Chairman, 
Hon.  GsoBQE  R.  Malbt, 
Hon.  ROBBBT  li.  Hbnbt, 

Subcommittee  of  House  Judiciary  Committee, 

Gentlemen:  Our  attention  having  been  called  to  the  Hepburn  amendment 
bill,  known  as  House  bill  19745,  we  seriously  object  to  the  passage  of  this  bill, 
especially  section  3,  and  would  solicit  your  earnest  effort  to  defeat  the  snuje. 
Respectfully, 

Builders*  Exchange  of  Bay  City,  Committek. 


Ann  Abbob,  April  13,  7P0.s\ 
Hon.  Ch ABLES  E.  Littlefield, 

Washington,  D,  C, 

Deab  Sib:  I  take  this  means  to  express  my  disapproval  of  the  passage  of 
the  bill  known  as  the  Hepburn  amendment  to  the  Sherman  antitrust  act.  It 
will  place  the  employer  absolutely  in  the  power  of  the  labor  unions,  from  which 
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tbere  is  no  appeal.    It  authorizea  and  legalizes  boycotts,  strikes,  and  all  sorts 
of  unjust  acts  dangerous  to  and  ruinous  to  the  employers  of  labor. 
Trusting  you  will  exercise  a  most  vigorous  protest, 

I  am,  yours,  truly,  Henry  Bletow, 

Oonirador  and  Builder. 


PoBTLANO,  Ms.,  April  IS,  1908. 
Hon.  Ghables  E.  Littlefield, 

House  of  Representatives,  Washington^  D.  C. 

My  Deab  Sib:  I  take  this  opportunity,  in  behalf  of  our  Wholesale  Grocers* 
Association,  which  represents  practically  all  the  wholesale  grocers  in  Maine^ 
Including  those  of  your  home  city,  to  ask,  provided  you  can  see  your  way  clear 
to  do  so,  if  yon  will  use  your  efforts  in  behalf  of  an  amendment  to  the  Sherman 
antitrust  law  which  will  make  it  possible  for  corporations,  business  associa- 
tions, labor  or  agricultural  organizations  to  make  trade  or  other  agxeements 
which  are  not  in  unreasonable  restraint  of  trade? 

The  more  we  hear  of  the  objections  to  the  labor  cause  in  this  bill,  the  more 
we  believe  the  objections  are  good.  Our  attorney,  acting  la  behalf  of  the 
Wholesale  Grocers'  Associution,  takes  the  ix)8ition  that  if  there  is  any  doubt 
about  this  clause  legalizing  Interstate  boycotts,  the  bill  should  be  amended  to 
that  extent. 

He  also  takes  the  position  that  an  appeal  from  the  decision  of  the  Commli^ 
sioner  of  Corporations  should  be  allowed. 

Asking  your  favorable  consideration  in  the  interests  of  good  business  and 
fair  and  equitable  compensation  for  doing  business,  I  remain, 
Very  truly,  yours, 

PoBTLAND  Wholesale  Gbocebs'  Assooiation, 
By  F.  B.  MnxiKBN,  President. 


[Intematlonal  Salt  Company  of  Illlnoia.] 

Toledo,  Ohio,  April  IS,  1908. 
Ghaibmah  or  thb  JyoiciA^x  Committee, 

l^asif,ington,  Z>.  0. 

Deab  Sib  :  The  amendment  to  the  Shecman  antitrust  act  having  come  before 
my  notice,  I  wish  to  make  a  strong  protest  against  the  passage  of  this  amend- 
ment as  I  fully  consider  the  disastrous  effect  that  the  passage  of  same  would 
have.  It  legalizes  acts  of  unions  or  gangs  which  would  mean  imprlflopment 
for  me  or  another  indiyidual. 
Trusting  that  this  letter  will  be  considered,  I  remain. 
Very  truly,  yours, 

Thos.  B.  Ranken,  Agent. 


[Geo.  E.  Olbeault,  tailor.] 

Ohicaqo,  April  IS,  1908. 
Hon.  J.  J.  Jenkins, 

Chairman  Judiciary  Committee,  House  of  Representatives. 

pRAB  Stb:  I  desire  to  register  my  protest  against  House  bill  10746  and  re- 
quest you  to  use  your  efforts  to  prevent  its  passage,  as  same  is  pernicious  and  a 
menace  to  the  industries  of  the  country. 

Very  respectfully,  yours,  Geo.  93.  Gibeault. 


DETBorr,  Mich.,  AprU  IS,  1908. 
Hon.  Chas.  E.  LiTXuasLn, 

Chairman  Subcommittee  of  House  Judiciary  Committee, 

Washington,  D,  0. 

Obab  Sib:  The  writer  begs  to  draw  your  attention  to  House  bill  Na  19745, 
ind  particularly  to  section  8  of  the  bill.  That  part  of  the  amendment  pro- 
vided in  this  section  legalizes  in  interstate  commerce  the  sjrmpathetlc  and  all 
forms  of  malicious  strikes  by  legalizing  a  strike  "  for  any  cause,**  and  thus  mak- 
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ing  the  Intent  of  the  strikers  of  no  consequence.  It  legalizes  the  blacklist  b^ 
permitting  employers  to  discharge  employees  for  any  cause,  and  to  combine 
and  contract  with  each  other  for  peaceably  obtaining  labor.  It  legalizes  the 
worst  forms  of  combination  between  employers  and  employees  to  fix  the  prices 
of  labor  or  of  material,  or  to  exclude  laborers  from  employment,  or  employers 
from  competition. 
May  the  writer  ask  you  to  exert  your  inffuence  toward  the  bill's  defeat? 
Yours,  truly, 

Detroit  Sanitabt  Supply  Gompaht, 
A.  C.  CkMSWELL,  Vice-President, 


St.  Glaib,  Mich.,  April  IS,  1908. 

Hon.  CHAS.   S.  lilTTLEriELD, 

WashingUm,  D,  0, 

Deab  Sib:  After  giving  it  a  somewhat  careful  examination,  we  believe  that 
the  measure  now  before  Congress,  known  as  the  Hepburn  bill,  is  a  commendable 
one.  Under  certain  circumstances  we  consider  that  combinations  can  be  made 
to  the  advantage  of  all  concerned,  and  especially  to  the  advantage  of  the  small 
dealer.  When  such  combinations  are  made  under  proper  restrictions  we  believe 
there  is  little  danger  that  harm  will  result  from  them.  The  Hepburn  bill  seems 
to  provide  for  all  necessary  restrictions,  and  in  this  and  in  other  respects  it 
meets  with  our  approval.  It  would  be  very  satisfactory  to  us,  therefore,  if  you 
could  give  the  measure  your  support. 

Yours,  respectfully,  Diaicond  Cbtbtal  Salt  Go. 


[Detroit  Copper  and  Brass  Rolling  Mills.] 

Drboit,  Mich.,  April  IS,  1908, 
Hon.  Charles  E.  LiTTLnsLD, 

Chairfnan  SubcomnUttee  of  House  Judiciary  Committee. 

Deab  Sib:  We  desire  to  register  with  you  our  emphatic  protest  against  the 
passage  of  House  bill  No.  19745,  introduced  by  Representative  Hepburn. 

Without  attempting  to  go  into  details,  we  believe  that  the  bill  as  a  whole  is 
vicious  and  that  its  passage  would  result  in  incalculable  injury  and  inconven- 
ience  to  the  Govemmait  and  to  manufacturers  generally. 

Requeisting  your  influence  against  the  bill. 

Yours,  very  respectfully,  L.  H.  Jones,  President, 


[New  York  State  and  Northern  Pennsylvania  Stove  Manufacturers*  Association.] 

Albant,  N,  Y.,  April  IS,  1908, 

Hon.   C.  B.  LlTTLEFDELD,  M.  C, 

Washington,  D,  C. 

Deab  Sib:  The  following  resolution  was  voted  unanimously  by  the  members 
of  the  New  York  State  and  Northern  Pennsylvania  Stove  Manufacturers'  Asso- 
ciation at  their  meeting  in  New  York  City  on  Thursday,  the  9th  Instant: 

"  Resolved,  That  the  secretary  of  the  New  York  State  and  Northern  Pennsyl- 
vania Stove  Manufacturers'  Association  be  instructed  to  address  the  chairman 
of  the  Judiciary  Committee  of  the  United  States  House  of  Representatives  and 
the  Senators  representing  New  York  State,  in  urgent  opposition  to  the  Hepburn 
amendment,  as  embraced  in  House  bill  No.  19745,  as  being  dangerously  subver- 
sive of  the  interests  of  American  industries,  employers,  and  employees,  as  w^ 
as  the  people  at  larga 

"  The  present  exigency  in  commercial  and  industrial  circles  would,  we  believe, 
be  made  more  intense  by  the  passage  of  the  bill  at  this  time,  when  all  possible 
encouragement  should  be  given  to  our  lagging  Industries  and  toward  a  return 
of  confldaice  and  a  peaceful  harmonizing  of  the  differences  between  capital  and 
labor. 

"  Carried  unanimously." 

It  seems  useless  for  me  to  say  anything  more,  as  the  resolution  itself  expresses 
the  opinion  of  each  and  every  member  of  the  association. 
Respectfully,  yours, 

Jno.  D.  Green,  Secretary, 
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Philadelphia,  Pa.,  AfMrU  H,  1908, 

Hon.  John  J.  Jenkins, 

Chairman  Judiciary  Committee,  House  of  BefMresentativeH. 

m 

Deab  Sib:  We  desire  to  enter  our  protest  against  favorable  action  by  your 
committee  upon  House  bill  No.  19746,  commonly  known  as  the  Hepburn  amend- 
meut  to  tbe  Sherman  antitrust  act. 

We  object  to  the  bill  for  the  following  reasons : 

1.  The  bill  takes  away  from  the  judiciary  many  functions  hitherto  exercised 
by  them  and  confers  them  upon  executives. 

2.  The  bill  places  no  restraint  upon  voluntary  or  unincorporated  associa- 
tions In  the  making  of  contracts  or  combinations,  while  it  exercises  stringent 
supervision  of  the  rights  of  corporations  to  make  contracts  or  combinatins. 

3.  It  repeals  the  clause  of  the  Sherman  Act  providing  for  the  recovery  of 
triple  damages  for  injuries  sustained  and  only  allows  recovery  for  actual  dam- 
ages sustained. 

4.  The  bill  legalizes  in  interstate  commerce  the  sympathetic  and  all  forma 
of  malicious  strikes  by  legalizing  a  strike  for  any  cause,  making  the  intent  of 
the  strikers  of  no  consequence. 

5.  The  bill  legalizes  thie  boycott. 
e.  The  bill  legalizes  the  black  list. 

7.  The  bill  legalizes  the  worst  forms  of  combinations  between  employers  and 
employees,  such  as  have  been  construed  by  the  courts  to  be  in  restraint  of  trade. 
Very  truly,  yours, 

The  Mebchant  Tailors'  Exchange  or  PHiLAOEif hxa. 


[Scbaub  Brothers,  importing  tailors.] 

Obioago,  AfnH  14, 1908. 
Hon.  J.  J.  Jenkins, 

CJiairman  Judiciary  Committee,  House  of  Representatives. 

Deab  Sib:  We  wish  to  enter  our  protest  against  the  passage  of  House  bill 
19745,  commonly  known  as  the  Hepburn  amendment  to  the  Sherman  antitrust 
act 

Respectfully,  yours,  Schaub  Bbothebs, 

By  L.  J.  SoHAUB. 


Detboit,  Mioh.,  April  H,  1908, 
Hon.  Chables  B.  Littlefield, 

Chairman  Subcommittee  of  Committee  on  the  Judiotary, 

House  of  Representatives, 

Deab  Sib:  Our  attention  has  been  called  to  the  Hepburn  bill,  H.  B.  19746^ 
and  at  this  time  we  desire  to  urge  your  utmost  endeavor  toward  the  defeat  of 
this  bill. 

As  employers  of  labor  we  must  protest  against  the  passage  of  the  bill,  par- 
ticularly those  sections  that,  to  our  minds,  legaliie  strikes,  picketing,  boycott 
and  other  combinations  most  injurious  to  honest,  law-abiding  capital  and 
labor. 

Respectfully,  Winn  ft  Hamicond. 


[Telegram.] 

Ohioaso,  Apra  U,  1908, 
Hon.  J.  J.  Jenkins, 

WasMnQton,  D,  O,: 

House  bill  19746,  commonly  known  as  Hepburn  amendment,  Is  most  dan- 
gerous and  unjust,  and  we  protest  against  its  passage,  and  against  the  passage 
of  the  amendment  of  Senator  Warner,  and  request  your  influence  and  vote 
for  the  defeat  thereof. 

The  Detobe  Oo. 
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[Telegram.] 

TouEDo,  Ohio,  AprU  H,  1908. 

GRAIBUAH  JumClABT  OOMMITmB, 

Han9€  of  Representatives,  Washinffton,  D.  C: 

We  desire  respectfully  but  most  earnestly  to  protest  the  passage  of  House 
bin  19746. 

Edwabd  Fkbd  Plate  Oiass  Go. 


[Telegram.] 

New  Yobk,  April  15,  190%, 
Hon.  Ghablbs  B.  Littlefdcld, 

House  of  Representatives,  Washington,  D.  €.: 

We  urge  respectftilly  that  you  work  and  vote  against  the  Hepburn-Warner 
amendments  to  Sherman  antitrust  law,  and  we  request  that  you  work  and  vote 
for  a  bill  to  create  a  commission  to  prepare  suitable  amendments. 

The  Ansonia  Clock  Co. 


[The  New  Tork  Lumber  Trade  ABSociatlon.] 

New  Yobk,  April  J5,  1908, 
Hon.  Chables  E.  Littletield, 

Chairman  Subcommittee  on  the  Judiciary,  House  of  Representatives. 

Deab  Sib:  By  unanimous  vote  of  this  association  I  am  directed  to  urge  you 
in  your  official  capacity  to  work  and  vote  against  the  Hepburn  and  Warner 
amendments  to  the  Sherman  antitrust  law.  We  favor  the  resolution  in  opposi- 
tion thereto  as  adopted  by  the  board  of  directors  of  the  Merchants'  Association 
of  this  city,  of  which  you  have  had  notice. 
Trusting  that  this  matter  will  receive  your  thoughtful  attention,  we  are. 
Yours,  truly, 

J.  D.  Cbabt,  Secretary. 


New  Yobk.  April  16,  190H. 
Hon.  Chablbb  E.  Littlbtield, 

W<ishington,  D.  C. 

Dear  Sib:  At  the  request  of  the  Merchants*  Association  of  New  York,  of 

which  we  are  members,  we  are  urging  you  to  vote  against  the  Hepburn  and 

Warner  amendments  to  the  Sherman  antitrust  law,  and  to  work  and  vote  for 

a  bill  to  create  a  commission  to  prepare  suitable  amendments. 

Trusting  that  you  may  see  your  way  clear  to  comply  with  our  request,  we  are, 

Respectfully, 

Clatlin,  Thatkb  &  Co. 


New  Yobk,  April  IS,  1908. 
Hon.  Chables  B.  Littlefielu, 

Chairman  Bubcommittee  of  Judiciary  Committee,  House  of  Representatives. 

Drab  Sib:  The  Hepburn  and  Warner  amendments  to  the  Sherman  antitrust 
law  would,  if  passed,  prove  detrimental  to  our  interests,  and  we  are  therefore 
opposed  to  them. 

We  respectfully  urge  you  to  work  and  vote  against  these  amendments  and  to 
work  and  vote  for  a  bill  to  create  a  commission  to  prepare  suitable  amendments. 
We  are,  sir,  res];>ectfully,  yours, 

C.  G.  GnNTHEB*B  Sons. 

Louis  F.  Geobges,  Vice-President. 


[Telegram.] 

New  Bbitain,  Conn.,  April  16, 1908. 
Congressman  Chables  E.  Ltttlefield, 

W<ishington,  D.  C: 

We  protest  against  the  dangerous  tendency  of  the    Hepburn  amendment 

Chables  E.  Gloveb, 
President  Oorbin  Screw  Corporation. 
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[  Telegram.  1 

New  Bbitain,  Ooim.,  AprU  16, 1908. 
Gongreflsman  Ghableb  E.  LimxixKLD, 

WasMnffton,  D.  0.: 

Hepburn  amendment  to  Sherman  Act  dangerous  leglalatloii  becauee  of  unequal 
treatment  of  corporatloma,  and  dangerous  precedent  In  placing  autocratic  power 
in  hands  of  any  commissioner. 

P.  OOBBIK, 

President  American  Hardware  Oor^oration. 


[Telegram.  ] 

Dbtboit,  Mich.,  April  16,  1908. 
Hon.  Charles  E.  Littlbfisld, 

Chainnan  Subcommittee  House  Judiciary  Committee, 

Washington,  D.  0.: 

We  disapprove  the  enactment  of  H.  R.  19745,  Hepburn  amendment  to  Sher- 
man antitrust  act,  and  protest  against  its  favorable  consideration  by  your 
committee. 

Mason  Gontractobs  Abbooiation  of  Dbtboit. 


[Telegram.] 

New  Britain,  Oonn.,  April  16,  1908. 
Congressman  Gharles  E.  Littlefield, 

Washington,  D,  C: 

Earnestly  protest  passage  of  dangerous  legislation  of  the  so-called  Hepburn 
amendment  to  Sherman  Act. 

Ghas.  H.  Parson,  President  P.  and  F,  Corporation. 


[Telegram.] 

New  Britain,  Gonn.,  April  16,  1908. 
Hon.  Gharles  E.  Littlefield, 

Washington,  D.  C: 

On  behalf  of  business  men  of  Gonnecticut  we  protest  against  legislation  as  in 
the  Hepburn  bill,  believing  it  against  best  interest  of  our  citizens. 

Am  H«  Abbe, 
President  State  Business  Men*s  Association. 


[Telegram.] 

Menomonie,  Wis.,  April  16,  1908. 
Congressman  J.  J.  Jenkins, 

Washington,  D.  C: 

Please  support  Hepburn  bill  10746. 

J.  H.  Stout. 


New  York,  April  16,  1908. 
Hon.  Ghableb  E.  Litflefield, 

Chairman  Subcommittee  of  the  Judiciary  Committeee, 

House  of  Representatives. 

Deab  Sib:  We  respectfully  urge  you  to  work  and  vote  against  the  Hepburn 
and  Warner  amendments  to  the  Sherman  antitrust  law,  and  to  work  and  vote 
for  a  bill  to  create  a  commission  to  prepare  suitable  amendments. 
Yours,  respectfully, 

H.  KoHNBTAMic  ft  Ga 
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[Office  of  Strouse,  Adier  &  Co.,  importers,  manufacturers,  and  oonyerters  of  corset 

materials.] 

New  Haven,  Conn.,  April  16,  t908, 
Ckmgressinan  Chablbs  K  Littlefield, 

Washinffton,  D.  G. 

Dear  Sir:  We  desire  to  add  our  protest  to  those  you  have  already  received 
against  the  passage  of  the  Hepburn  bill,  and  object,  not  only  to  the  unequal 
treatment  of  corporations  and  voluntary  associations,  but  also  to  the  auto- 
cratic power  placed  In  the  hands  of  the  Ck>nimlssloner  of  Corporations,  which 
practically  requires  every  corporation  doing  an  Interstate  business  to  keep  its 
books  open  to  the  public. 

Very  truly,  yours,  Isaac  M.  Ullman. 

Strouse,  Adler  &  Co. 


[8.  Langsdorf  &  Co.,  manufacturers  of  holiday  goods.] 

New  York,  April  16,  J90H. 
Hon.  Charles  E.  I^ittlefield, 

Chairman  Suhcommittee,  Judiciary  Committee  of  the  House, 

Dear  Sir:  The  Merchants'  Association  of  New  York,  of  which  we  are  mem- 
bers, have  called  our  attention  to  the  "  Hepburn  and  Warner  amendments  to 
the  Sherman  antitrust  law  of  1890,"  and  request  us  to  use  our  influence  against 
this  bill. 

After  carefully  looking  over  the  reasons  therefor,  we  fully  agree  with  them, 
and  now  take  the  liberty  to  ask  you,  as  chairman  of  the  subcommittee  of  the 
Judiciary  Committee  of  the  House,  to  do  all  you  can  to  defeat  this  bill. 

Trusting  that  this  will  meet  with  your  own  views,  we  are, 
Yours,  very  respectfully, 

S.  Lanosdorf  &  Co. 


[Telegram.] 

Detroit,  Mich.,  April  16,  1908. 
Hon.  Charles  E.  Littlefield, 

Ohaimnan  Subcommittee  Judiciary  Committee,  Washington,  D.  C: 

The  Builders*  Association  of  Detroit,  representing  150  of  the  leading  building 
contractors  of  this  city,  are  strongly  opposed  to  section  3  of  H.  R.  19745,  Hep- 
bum  bill,  disproving  of  any  provision  exempting  one  particular  class. 

John  H.  Laurie,  President. 


[Telegram.] 


New  Britain,  Conn.,  April  16,  1908. 

Hon.  Chas.  B.  Littlefield,  Washington,  D.  C: 

The  Hepburn  bill  should  be  defeated;  it  gives  to  the  Bureau  of  Commerce 
unnecessary  powers  of  Inquisition. 

North  &  Judd  Manufacturing  Company. 


[Telegram.] 

Hartford,  Conn.,  April  16,  1908. 
Congressman  Chas.  E.  Littlefield, 

Washington,  D.   C: 

We  strongly  protest  against  the  passage  of  the  Hepburn  bill,  because  of  un- 
equal treatment  of  cooperation  and  voluntary  associations  and  autocratic 
power  placed  In  the  hands  of  commissioners. 

Pratt  &  Cady  Company, 
A.  W.  Gilbert,  President. 
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[Telegram.] 

New  Britain,  Conn.,  April  16,  1908. 
Hon.  Charles  E.  Littlefield, 

Washingtonj  D.  C 

Kill  the  Hepburn  bill.    It  toadies  to  labor  unionism  and  gives  to  the  Bureau 
of  Commerce  powers  of  the  Spanish  Inquisition.    Kill  It. 

Landers,  Frart  &  Clark. 


[Telegram.] 

Ansonia,  Conn.,  April  16,  1908. 
Hon.  Charles  E.  LrrrLEFiELD, 

Washington,  D.  C, 

Regarding  Hepburn  bill  we  strenuously  object  to  the  discrimination  In  treat- 
ment of  corporations  and  voluntary  associations  and  to  the  autocracy  vested 
in  the  Commissioner  of  Corporations. 

Farel  Foundry  and  Machine  Co. 


[Telegram.] 

Waterbxtrt,  Conn.,  AprU  16,  1908. 
Hon.  Charles  E.  Littlefield, 

House  of  Representatives,  Washington,  D.  C. 

Please  to  record  our  emphatic  protest  against  Hepburn  amendment.    Relief 
afforded  too  costly  in  self-respect  to  justify  means  proposed. 

SooviLL  Manufaoturino  Co. 


[Telegram.] 

DsTRorr,  Mich.,  April  16,  1908. 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  House  Judiciary  Committee, 

Washington,  D.  C: 

On  behalf  of  100  of  the  principal  manufacturing  Industries  of  this  city,  we 
protest  against  the  enactment  of  section  3  of  the  Hepburn  amendment,  H.  R. 
19745,  and  petition  your  honorable  committee  to  report  unfavorably  thereon. 

The  Employers'  Association  of  Detroit. 
John  Triz,  President. 


[H.  Goldwater  ft  Co.,  manafacturers  infants'  and  children's  cloaks.] 

New  York,  April  16,  1908. 
Hon.  Charles  E.  Littlefield, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Sir:  Upon  the  request  of  the  Merchants'  Association  of  New  York,  of 
which  we  are  members,  also  upon  our  own  conriction,  we  would  like  to  call 
your  attention  to  the  bill  before  Congress  now,  viz,  the  Hepburn  and  Wamor 
amendments  to  the  Sherman  antitrust  law.  We  would  kindly  request  you  to 
please  work  and  vote  against  those  bills,  and  also  try  to  have  a  bill  presented 
to  create  a  commission  to  prepare  suitable  amendments.  We  consider  the  bill. 
In  fact,  worse  than  the  original  measure  of  the  Sherman  antitrust  law,  and  an 
untried  method,  opposed  to  the  spirit  of  our  constitutional  system. 

Hoping  you  will  pardon  us  for  bringing  this  matter  before  you,  we  are. 
Yours,  truly, 

H.  Goldwater  &  Co. 
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[The  Roessler  &  Hasslacher  Chemical  ComiMiiiy,  manufacturing  and  importing  chemists.] 

New  Yobk,  April  16,  1908, 
Hon.  Charles  B.  Littlbfibld, 

Chariman  Subcommittee  Judiciary  Committee 

of  the  House  of  Representatives. 

Sib:  We  herewith  wish  to  register  our  opposition  to  the  Hepburn  and  War- 
ner amendments  to  the  Sherman  antitrust  law.  We  are  in  favor  of  the  creation 
of  a  commission  under  instruction  to  investigate  a  subject  which  can  only  be 
properly  framed  by  carefully  analyzing  the  past  development  and  the  operation 
of  the  Sherman  antitrust  law.  We  therefore  ask  you  to  oppose  said  amend- 
ments, believing  that  their  enactment  will  tend  to  make  matters  worse  by 
adding  further  perplexities  and  uncertainties  to  those  already  exlsing.  We 
remain, 

Respectfully,  yours, 

The  Roessleb  &  Hasslacheb  Chemical  Co. 

W.  A.  Hamann,  Treasurer. 


New  Yobk,  April  16,  1908. 
Hon.  Chableb  E.  Littlefisld, 

Chairman  Subcommittee  Judiciary  Committee, 

House  of  Representatives. 

Deab  Sib:  We  beg  to  call  your  attention  to  the  bill  introduced  by  Mr.  Hep- 
bum  March  23,  1908,  and  known  as  H.  R.  19745. 

While  recognizing  the  importance  of  having  the  Sherman  law  amended  so 
that  Justifiable  trade  combinations  having  a  reasonable  and  laudable  purpose 
may  be  sanctioned,  we  believe  such  legislation  should  be  undertaken  only  after 
the  facts  developed  under  the  oi)erations  of  the  Sherman  law  have  been  fully 
collated  and  analyzed. 

Therefore  we  ask  your  influence  against  the  passage  of  H.  R.  19746,  and  in 
favor  of  the  creation  of  a  commission  which  shall  be  authorized  to  investigate 
the  matters  at  issue  and  report  its  conclusions  and  recommendations  at  as  early 
a  date  as  feasible. 

Thanking  you  in  advance  for  any  attention  you  can  give  this  request,  we 
remain, 

Yours,  truly,  J.  H.  Lane  &  Oa 


New  York,  April  16,  1908. 
Hon.  Chables  E.  Littlefield, 

Chairman  Subcommittee,  Judiciary  Committee, 

House  of  Representatives,  Washington,  D.  C. 

Deab  Sib  :  We  wish  to  record  our  opposition  to  the  amendments  to  the  Sher- 
man antitrust  law  of  1800  proposed  by  Congressman  Hepburn. 

It  is  our  belief  that  this  measure  would  make  the  present  situation  worse  In- 
stead of  better,  and  we  do  not  think  the  legislation  ought  to  be  passed. 
Yours,  truly, 

Faulknbb,  Page  &  Co. 


[Telegram.] 


Atlanta,  Ga.,  April  16. 


Hon.  Gebbette  J.  Diekema, 

Judiciary  Committee,  Washington,  D.  C. 

We  are  heartily  in  favor  of  Hepburn  bill  amending  antitrust  law.    Do  all  In 
your  power  to  have  it  passed. 

Gebmain  &  BoTD  Lumbee  Oo. 


New  Yobk,  April  16,  1908. 
Hon.  Charles  Littlefield, 

Chairman  Subcommittee  of  Judiciary  Committee,  Washington. 

Sir  :  The  Hepburn  bill  and  the  Warner  bill,  amendatory  of  the  antltrtist  act 
of  July  2,  1890,  should  not  be  passed  as  now  before  Congress.  And  I  beg  to 
urge  and  request  you  to  proiwse  to  your  committee  to  recommend  the  creation 
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of  a  commission  to  investigate  matters  at  issue ;  to  collect  evidence  from  repre- 
sentatives of  industry — labor,  commerce,  and  transportation — report  their  con- 
clusions, with  recommendations  for  further  and  better  legislation,  as  early  as 
possible. 

I  am,  dear  sir,  yours,  most  respectfully.  Ad.  Engleb. 


New  York,  April  17,  1908, 
Mr. .  Ljttlefield, 

Chairman  of  House  Committee  on  Judiciary,  Washington,  D.  C. 

Dbab  Sib  :  We  have  read  with  some  surprise  the  statement  made  before  you 
by  W.  J.  Schietfelin  and  others  with  drug  interests  here,  favoring  certain  clauses 
in  the  Hepburn  bill.  Before  accepting  their  remarks  as  representing  the  senti- 
ment of  the  drug  trade,  would  respectively  direct  your  attention  to  the  fact  that 
they»  and  others  of  the  Metropolitan  Club,  a  local  association  whose  object  is 
to  restrict  prices  and  coerce  the  manufacturers  into  selling  only  those  who  follow 
their  dictates.  The  independent  dealer  ought  to  be  deserving  of  some  considera- 
tion on  your  part,  and  his  source  of  supply  not  "  cut  off,"  as  it  must  be  apparent 
to  you  is  the  principal  object  of  the  gentlemen  who  appear  before  you. 
Yours,  truly, 

E.  J.  Barrt. 


Detroit,  Mioh.,  April  17,  1908. 
Hon.  Chas.  E.  Littlefield, 

Judiciary  Committee,  Bouse  of  Representatives,  Washington,  D.  C, 

Dear  Sir:  We  have  just  wired  you  as  follows: 

**  On  behalf  of  100  of  the  principal  manufacturing  industries  of  this  city,  we 
protest  against  the  enactment  of  section  3  of  the  Hepburn  amendment,  H.  R. 
19746,  and  petition  your  honorable  committee  to  report  unfavorably  thereon. 

"  The  Employers'  Association  of  Detroit, 
"  John  Trix,  President:' 

Fully  realizing  your  tremendous  and  voluminous  correspondence  we,  of  the 
Employers*  Association  of  Detroit,  having  implicit  ftiith  in  the  wisdom  with 
which  this  matter  will  be  treated  at  your  hands,  beg  to  remain. 
Very  respectfully, 

The  Employers*  Association  or  Detroit, 
♦      John  Trix,  President, 


New  York,  April  17,  1908, 
Hon.  Chas.  E.  Littlefield, 

Judiciary  Committee,  House  of  Representatives,  Washington,  D.  C. 

Deab  Sib:  We  would  eamesly  request  you  to  use  your  best  efforts  against 
the  Hepburn- Warner  amendment  to  the  Sherman  antitrust  law,  and  sincerely 
hope  that  you  will  do  everything  you  can  to  have  a  commission  appointed  to 
prepare  suitable  amendments. 

Respectfully,  Susquehanna  Silk  Mills, 

Max  Sieperman,  Secretary, 


Detroit,  Mich.,  April  17,  1908, 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  House  Judiciary  Committee, 

Washington,  D,  C. 

Dear  Sib:  I  wish  to  express  my  disapproval  of  H.  R.  19745,  the  Hepburn 
amendment  to  the  Sherman  antitrust  act. 

It  legalizes  strikes  and  boycotts  for  any  cause,  as  well  as  other  unjust  actions, 
and  would  be  dangerous  to  employer  and  employee  alike. 

I  trust  you  will  give  this  most  careful  consideration  and  that  the  bill  will 
not  be  passed. 

Yours,  respectfully,  Vinton  Company, 

By  G.  Jay  Vinton, 

President. 
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[Telegram.] 

New  Britain,  Conn.,  April  /7. 
Ck>ngi'e8&uan  Charles  E.  Littlefield, 

Washington,  D,  C. 

We  earnestly  protest  against  i>assage  of  Hepburn  bill. 

North  &  Judge  Manufacturing  GoifPAifT. 


Detroit,  Mich.,  April  17,  190S, 
Hon.  Charles  E.  Littlefield, 

Chairman  Suhcommittee  of  House  Judiciary  Committee, 

Washington,  D,  C. 

Dear  Sib:  The  following  telegram,  addressed  to  you  to-day,  covers  in  a  nat- 
shell  our  views  relative  to  the  Hepburn  bill,  H.  R.  19845 : 

*'  The  Builders'  Association  of  Detroit,  representing  150  of  the  leading  build- 
Ing  contractors  of  this  city,  are  strongly  opposed  to  section  3  of  H.  R.  19746, 
Hepburn  bill,  disapproving  of  any  provision  exempting  one  particular  class.** 

It  is  unnecessary  for  us  to  elaborate  by  argument  a  matter  so  thoroughly 
familiar  to  you,  more  than  to  protest  against  those  portions  of  the  bill 
ferred  to. 

Yours,  very  respectfully, 

The  Builders*  Association  of  Detroit. 
J.  H.  Laurie,  President, 


DsTRorr,  Mich.,  April  17,  J908L 
Hon.  Charles  E.  Littlefield, 
Chairman  Subcommittee  of  House  Judiciary  Committee, 

Washington,  D.  C. 

Dear  Sir  :  Confirming  telegram  of  even  date,  the  undersigned  desire  to  regis- 
ter their  protest  against  a  favorable  report  by  your  committee  on  the  Hepburn 
bill,  H.  R.  19745,  the  provisions  most  particularly  meeting  our  disapproval 
being  contained  in  that  portion  of  section  3  which  reads : 

"  Nothing  in  said  act  approved  July  second,  eighteen  hundred  and  ninety,  or 
in  this  act,  is  intended,  nor  shall  any  provision  thereof  hereafter  be  enforced, 
80  as  to  interfere  with  or  to  restrict  any  right  of  employees  to  strike  for  any 
cause  or  to  combine  or  to  contract  with  each  other  or  with  employers  for  the 
purpose  of  peaceably  obtaining  from  employers  satisfactory  terms  for  their 
labor  or  satisfactory  conditions  of  employment,  or  so  as  to  interfere  with  or 
restrict  any  right  of  employers  for  any  cause  to  discharge  all  or  any  of  their 
employees  or  to  combine  or  contract  with  each  other  or  with  employees  for  the 
purpose  of  peaceably  obtaining  labor  on  satisfactory  terms." 

We  trust  you  will  give  this  most  careful  consideration  and  that  the  com- 
mittee will  make  an  adverse  report. 
Respectfully, 

Mason  Contractors'  Association  of  Dbtboit, 

Geo.  D.  Nutt,  President 

John  F.  Putnam,  Vice-President, 

William  H.  Whittingham,  Secretary, 

Chas.  N.  Goodenow,  Treasurer, 


[Telegram.] 

Grand  Rapids,  Mich,,  April  17. 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  Judiciary, 

House  of  Representatives,  Washington,  D.  C, 
Section  3  of  House  resolution  19745,  known  as  "  Hepburn  amendment  to  Sher- 
man Act,"  is  objectionable  to  the  250  leading  contractors  in  the  building  trades 
hi  Detroit,  Ann  Arbor,  Bay  City,  Battle  Creek,  Grand  Rapids,  Kalamaaoo, 
Mount  Clements,  Pontiac,  Saginaw,  Port  Huron,  and  other  Michigan  citlefl 
affiliated  with  this  association,  and  in  their  behalf  I  most  emphatically  protest 
against  its  enactment  and  solicit  an  unfavorable  report  by  your  committee. 

Edwin  Owen, 
President  State  Association  of  Builders, 
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Detsoit,  Mich.,  April  17,  1908. 
Mr.  Charles  E.  Littletield, 

Chaimiati  Subcommittee  of  House  Judiciary  Committee. 

Washington,  D.  0, 

Dear  Sib:  HaTing  read  H.  R.  19745,  Hepburn  amendment  to  the  Sherman 
antitrust  act,  we  are  not  In  favor  of  it  as  employers.  It  makes  legal  strikes 
and  boycotts  for  any  cause,  as  well  as  other  unjust  actions,  and  would  prove 
dangerous  not  only  to  ourselves  but  to  our  employees  as  well. 

Kindly  give  this  your  careful  consideration,  and  trusting  bill  will  not  be 
passed,  we  are. 

Truly,  yours,  Webeb  Bbothebs. 


[The  Harry  J.  Dean  Company,  designers  and  decorators.] 

Detroit,  Mich.,  April  17,  1908, 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  House  JUdioiary  Committee, 

'  Washington,  D.  C, 

Dear  Sir:  I  wish  to  express  my  disapproval  of  H.  R.  19745,  the  Hepburn 
amendment  to  the  Sherman  antitrust  act 

It  Iegali2ses  strikes  and  boycotts  for  any  cause,  as  well  as  other  unjust 
actions,  and  would  be  dangerous  to  employer  and  employee  alike. 

I  trust  you  will  give  this  most  careful  consideration  and  that  the  bill  will  not 
be  passed. 

Yours,  respectfully,  The  Harrt  J.  Dean  Gompant. 


[William  Wright  Company,  designers,  decorators,  and  manufacturers.] 

Detroit,  April  17,  1908. 
Hon.  Charles  £.  Littlefield, 

Chairman  Subcommittee  of  House  Judiciary  Committee, 

Washington,  D.  C. 

Dear  Sir:  We  wish  to  express  our  disapproval  of  H.  R.  19745,  the  Hepburn 
amendment  to  the  Sherman  antitrust  act 

It  legalises  strikes  and  boycotts  for  any  cause,  as  well  as  other  unjust  actions, 
and  would  be  dangerous  to  employer  and  employee  alike. 

We  trust  you  will  give  this  most  careful  consideration  and  that  it  be  made 
part  of  the  printed  record,  and  that  the  bill  will  not  be  passed. 
Yours,  respectfully, 

William  Wright  Company. 


[The  James  Roach  Company,  decorators.] 

Detroit,  Mich.,  April  17,  1908. 
Hon.  Charles  E.  Littlefield, 

Chairman  Subcommittee  of  House  Judiciary  Committee, 

Washington,  D.  C. 

Dear  Sir:  I  desire  to  express  my  disapproval  of  H.  R.  19745,  the  Hepburn 
amendment  to  the  Sherman  antitrust  act. 

It  legalizes  strikes  and  boycotts  on  any  provocation,  as  well  as  other  unjust 
actions,  and  would  be  dangerous  to  employer  and  employee  as  well. 

Trusting  that  you  will  give  this  due  consideration  and  that  the  bill  will  not 
l>e  passed, 

Very  respectfully,  yours,  James  Roach. 


Hartford,  Conn.,  April  18,  1908. 
Hon.  Charles  E.  Littlefield, 

Washington,  D.  C. 

Dear  Sir:  In  connection  with  the  pending  legislation  known  as  the  Hepburn 
bill  we  would  ask  you  to  note  confirmation  of  our  telegram  to  you  to-day,  at- 
tached hereto,  in  which  we  advised  that  we  believe  it  is  antagonistic  and  would 
be  prejudicial  to  the  interests  of  the  manufacturers  of  this  country. 

We  have  taken  the  liberty  of  asking  your  opposition  to  its  passage  and  the 
use  of  your  influence  in  Congress  to  prevent  its  becoming  a  law. 
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Trusting  you  will  pardon  us  for  Intruding  on  your  time,  but  believing  that 
our  interpretation  of  the  measure  Is  correct,  we  beg  to  remain, 
Yours,  very  truly, 

The  Johns  Pbatt  Oompant. 


New  Bbitain,  Oonn.,  AprU  18^  1908, 
Congressman  Charles  £3.  Littlefield, 

Washington,  D,  0. 

Dbab  Snt :  We  are  very  much  agitated  about  the  Hepburn  amendment  to  the 
Sherman  Act,  and  we  hope  that  you  will  register  the  name  of  the  Corbin  Cabinet 
Lock  Company  as  one  of  the  prominent  manufacturing  concerns  who  are  op- 
posed to  legislation  of  the  kind  proposed. 
Yours,  truly, 

CoBBiN    Cabinet   Lock   Co., 
C.   H.  Baij>win, 

Vice-President  and  Treasurer, 


Bella  IRE,  Ohio,  AprU  18,  1908, 
Hon.  Chables  E.  Littlefield, 

Chairman  Subcommittee,  Judiciary  Committee,  Washington,  D,  C. 

DsAB  Sib  :  May  we  ask  you  to  consider  ourselves,  and  we  believe  the  Intot^sts 
of  all  the  manufacturers  of  the  country,  when  the  Hepburn  and  Warner  amend- 
ments to  the  Sherman  antitrust  law  come  up,  so  that  you  can  have  yoar  voice 
or  vote?  We  know  you  must  consider  all  parties  that  you  represent  as  well 
as  our  particular  selves,  but  we  know  that  you  will  be  urged  from  many  sides, 
no  doubt,  to  support  these  amendments,  and  we  only  want  to  call  your  special 
attention  to  the  point  that  this  legislation  seems  to  be  opening  the  way  for  one- 
man  power  to  an  alarming  extent,  and  this  will  mean  that  the  commissioner, 
or  whatever  the  power  may  be  called,  who  has  the  decision  as  to  what  is  rea- 
sonable in  contracts  restraining  trade  will  not  be  able  to  properly  investigate 
and  will  be  purposely  misled,  and  his  decision  Is  apt  to  be  In  favor  of  the 
loudest  claims,  which  you  realize  may  often  be  against  the  right  In  the  matter. 
We  think  the  courts  should  have  the  decision  In  such  matters  and  should  be 
guided  by  carefully  prepared  rules,  so  that  excitable  people  can  not  get  a 
decision  by  clamor  and  pressure  on  the  spur  of  the  moment,  and  such  tlUngs 
can  only  be  done  by  a  commission  or  a  committee  to  prepare  such  rules  care- 
fully and  after  due  examination. 
Yours,  very  truly. 

The  Bntebpbise  Enamel  Company. 


[L.  J.  Callanan,  importer  of  and  wholesale  and  retail  dealer  in  teas,  coffees,  ctcl 

New  Yobk,  April  18,  1908, 
Hon.  Chables  E.  Littijtield. 

Deab  Sib:  Believing,  with  many  others,  that  the  amendments  offered  by 
Messrs.  Hepburn  and  Warner  to  the  Sherman  antitrust  law  are  not  for  the 
best  interests  of  the  country,  I  respectfully  ask  you  to  vote  and  work  against 
them  and  to  vote  for  a  bill  to  create  a  commission  which  after  due  deliberation 
will  prepare  amendments  which  will  conserve  the  interests  of  the  entire 
country. 

Yours,  respectfully,  L.  J.  Catxanan. 


Detkoit,    AprU    18,    l^WS. 
Hon.  Ghari-es  B.  Littlefiei.d, 

Chairman  Subcommittee  of  House  Judicial  Committee, 

Washington,  D.  C. 
Dear  Sib:  The  Hepburn  amendment  to  the  Sherman  antitrust  act   (Houge 
bill  No.  19749)  appears  to  us  a  most  ingenious  measure  to  bring  no  end  of 
trouble  to  employers  of  labor. 

Why  in  the  name  of  common  sense  should  we  legalize  strikes  "for  any 
cause,*'  leaving  the  way  clear  for  such  trouble  to  be  perpetrated  regardless 
of  Intent  or  consequence? 
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It    legalizes   combinations   between   employers   and    employees    which   are 
wrong !  wrong ! !  wrong !  I ! 
We  hope  nothing  will  be  left  undone  to  defeat  the  measure. 
Respectfully,  yours, 

Peninsulas  Press. 
I.  H.  Benjamin. 


Afbil  18,  1908. 
Hon.  Chasles  E.  Littletield, 

Washington,  D,  C: 

Dbab  Sib:  We  have  not  put  ourselves  on  record  as  regards  the  Hepburn 
amendment  which  is  now  under  consideration,  as  the  objectionable  features 
seem  to  us  so  apparent  that  no  one  responsible  for  the  conduct  of  any  business 
could  do  otherwise  than  oppose  it.  It  is  In  our  opinion  most  unwise  legislation 
to  say  the  least,  and  will  only  lead  to  endless  trouble. 
Yours,  very  truly, 

The  Stanley  Wobks. 
Geo.  p.  Habt, 

Vice-PreHdent. 


[Telftgram.l 

Habtfobd,  CJonn.,  April  i8,  1908. 
Hon.   Chas.   E.  Littlefield, 

Wasfiington,  D.  0.: 

Hepburn  bill  antagonistic  to  manufacturers.    Trust  you  will  oppose  strenu-' 
onsly. 

Johns  Pbatt  Ck>. 


[The  C.  W.  Robinson  Lumber  Company.} 

New  Obleans,  La..  April  IH,  190Si, 
Hon.  Chabi.es  E.  Littlefield, 

Washington^  D,  C. 

Deab  Sib  :  I  trust  that  you  will  pardon  an  entire  stranger  addressing  to  you 
a  few  lines  urging  that  prompt  and  favorable  action  be  taken  by  the  Judiciary 
Committee  of  the  House  of  Representatives  on  House  bill  No.  19745,  introduced 
by  Mr.  Hepburn. 

I  beg  to  assure  you  that  the  lumber  industry  of  the  Southern  States  is  in  a 
deplorable  condition.  A  number  of  mills  have  gone  into  the  hands  of  receivers 
and  others  are  in  financial  difliculties  and  may  soon  be  forced  into  bankruptcy. 

The  misery  of  the  situation  is  that  large  operators,  owning  from  three  to 
twenty  mills  oacli,  can  not,  in  the  face  of  the  Sherman  Act,  by  a  combination 
shut  down  their  mills  for  the  purpose  of  limiting  production  until  such  time  as 
the  demand  for  lumber  shall  suffice  to  increase  the  price,  so  that  there  will  be 
a  profit  in  the  manufacture  of  same. 

I  know  whereof  I  speak  when  I  say  that  there  is  not  a  mill  in  the  Southern 
States  manufacturing  yellow-pine  lumber  that  Is  coming  or  can  hope  to  come 
out  evpn  at  the  present  prices,  if  they  count  their  stumpage  at  its  intrinsic 
value  of  from  $3  to  $4  per  thousand  feet  B.  M. 

Trusting  that  you  will  pardon  this  letter,  and  hoping  you  will  give  it  your 
favorable  and  careful  consideration,  I  am. 

Yours,  sincerely,  C.  W.  Robinson. 


[Telegram.] 

Bbidoepobt,  Conn.,  April  20,  1908. 
Hon.  CuABLES  E.  Littlefield, 

Hamilton  House,  Washingtonj  D.  C: 

We  register  our  protest  against  passage  of  Hepburn  bill,  believing  it  to  be 
detrimental  to  our  interests. 

BuLLABO  Mach.  Tool  Co. 
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r  Telegram.] 

Habtfobd,  Conn.,  AprU  20,  190S. 
Congressman  Chables  E.  Littlefield, 

Washington,  D.  C; 

Please  note  our  earnest  protest  against  passage  of  Hepburn  bill.  We  object 
to  unequal  treatment  of  corporations  and  voluntary  association,  and  to  auto- 
cratic power  of  corporation  commissioners. 

BiLLINQS  &  SPENCEB  Co. 


[Telegram.] 

Bbidgcport,  Conn.,  April  20,  190S. 
Hon.  Chables  E.  Littlefield, 

CJiairman  House  Judiciary  Committee,  Washington,  D,  C: 

We  strongly  protest  against  tbe  fovorable  report  from  your  committee  on  tbe 
Hepburn  am^idment  to  the  Sherman  antitrust  law. 

Amebican  and  British  Mfo.  Co. 


[Telegram.] 

Bbidgepobt,  Conn.,  April  20,  1908. 
Hon.  Chables  E.  Littlefield, 

Ch^iinnan  House  Judiciary  Committee,  Washington,  D,  C: 

We  believe  that  it  would  be  detrlmmital  to  report  favorably  on  the  Hepburn 
amendment  to  the  Sherman  antitrust  law.  We  trust  you  will  not  do  so.  We 
believe  this  am^idment  would  be  a  great  damage  tb  all  manufacturers. 

Bbidgepobt  Bbass  Co. 

F.  J.  KiNSBUBY,  Jr.,  Presidvnt. 


Bbidgepobt,  Conn.,  April  20,  190S. 
Hon.  Chables  E.  Littlefield, 

House  of  Representatives,  Washington,  D.  C, 

Deab  Sib:  I  beg  to  confirm  my  wire  to  you  of  this  morning,  reading  as 
follows : 

"  Please  enter  our  protest  against  the  Hepburn  bill.    We  consider  it  inimical 
to  our  own  interests  and  those  of  the  other  manufacturers  of  Bridgeport.*' 
Trusting  you  will  use  your  influence  to  defeat  this  measure,  we  are, 
Very  truly,  yours. 

The  Locomobile  Company  of  Amebic  a, 
S.  T.  Davis,  jb.,  President. 


[Telegram.] 

New  Yobk,  April  21,  1908. 
Hon.  Chables  E.  Littlefield, 

House  of  Representatives,  Washington,  D.  C. 

Am  decidedly  opposed  to  Hepburn  and  Warner  amendments  to  Sherman  anti- 
trust law.  Urge  you  to  work  and  vote  against  same  in  favor  of  creation  of 
commissioners. 

De  Fobest  Gbant. 


Washington,  D.  C,  April  21,  1908. 
Mr.  Chables  E.  Littlefield, 

House  of  Representatives,  Washington,  D.  0. 

My  Deab  Mr.  Littlefield:  In  examining  the  Hepburn  bill  (H.  R.  19745)  I 
would  respectfully  submit  for  your  consideration  the  following  suggested 
amendments  to  said  bill  : 

We  think  section  10  should  be  amended  by  requiring  the  Commissioner  of 
Corporations,  before  declaring  the  contract  filed  as  an  unreasonable  restraint 
of  trade,  to  give  a  hearing  to  the  road  filing  said  contract,  after  reasonable 
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notice;  and,  secondly,  a  further  provision  should  be  made  in  said  bill  authoriz- 
ing a  review  of  that  decision  by  a  proceeding  in  equity,  should  the  Commis- 
sioner of  Ck)rporation8  decide  the  contract  to  be  an  unreasonable  restraint  of 
trade. 

Section  9  should  be  amended  by  providing  that  the  regulations  prescribed 
should  be  "  reasonable  regulations." 

Section  8  should  be  amended  so  that  the  cancellation  of  registration  should 
not  l>e  revolted  until  after  full  hearing.  The  section  provides  for  notice  before 
revocation,  but  not  for  hearing. 

We  think  the  eleventh  section  of  the  bill  should  be  amended  so  as  to  prevent 
any  firosecutions  on  contracts  resulting  in  a  reasonable  restraint  of  trade,  and 
not  leave  the  question  as  it  exists  to-day  in  the  Sherman  law  under  the  decision 
of  the  Supreme  Court  in  the  case  of  the  United  States  v.  The  Trans-Missouri 
Freight  Association  (100  V.  S.,  340),  which  altered  the  common-law  rule,  and 
which  decision  was  followed  in  the  case  of  the  United  States  v.  Joint  Traffic 
Association  (171  U.  S.,  505). 

In  the  first  case  cited  you  will  remember  the  court  was  divided,  five  to  four, 
and  Mr.  Justice  Brewer  was  one  of  the  judges  who  concurred  in  the  majority 
opinion.  But  in  the  case  of  Northern  Securities  Company  v.  United  States  (193 
U.  S.,  260),  although  Mr.  Justice  Brewer  concurred  with  the  majority  in  that 
case  in  affirming  the  judgment  below,  in  his  concurring  opinion  he  used  the  fol- 
lowing significant  language : 

'*  Instead  of  holding  that  the  antitrust  act  Included  all  contracts,  reasonable 
or  unreasonable.  In  restraint  of  interstate  trade,  the  ruling  should  have  been 
that  the  contracts  there  presented  were  unreasonable  restraints  of  interstate 
trade,  and  as  such  within  the  scope  of  the  act.  That  act,  as  appears  from  Its 
title,  was  leveled  at  only  '  unlawful  restraints  and  monopolies.*  Congress  did 
not  intend  to  reach  and  destroy  those  minor  contracts  in  partial  restraint  of 
trade  which  the  long  course  of  decisions  at  common  law  had  affirmed  were 
reasonable  and  ought  to  be  upheld.  The  purpose  rather  was  to  place  a  statu- 
tory prohibition  with  prescribed  penalties  and  remedies  upon  those  contracts 
which  were  in  direct  restraint  of  trade,  unreasonable,  and  against  public  policy. 
Whenever  a  departure  from  common-law  rules  and  definitions  Is  claimed,  the 
purpose  to  make  the  departure  should  be  clearly  shown.  Such  a  purpose  does 
not  appear  and  such  a  departure  was  not  Intended." 

This  quotation  clearly  Indicates  that  if  Mr.  Justice  Brewer  concurred  in  the 
language  of  the  decision  in  166  United  States,  upon  more  mature  reflection  he 
has  changed  his  opinion.    We  think  it  would  be  very  unwise  to  reaffirm  the  de- 
cision in  166  as  to  reasonable  restraint  of  trade,  as  this  statute  does. 
Very  truly,  yours, 

Chab.  J.  Faulknbb. 


lErlang^^r  Brothers,  underwear.] 

New  York,  April  2L  190S. 

Hon.  Charles  E.  I^ittlefield, 

Washington,  D.  C. 

Dear  Sir:  We  wouUl  appreciate  it  If  yon  will  use  your  influence  to  see  that 
a  commission  is  appointed  to  prepare  suitable  amendments  to  the  Sherman 
antitrust  law,  conformable  with  the  requirements  of  the  present  needs  of 
business. 

We  kindly  ask   you  to  work  and  vote  against  the  Hepburn  and  Warner 
amendments,  as  we  do  not  believe  they  will  accomplish  what  is  desired. 
Yours,  very  truly, 

Erlangeb  Brothers. 


I  Telegram.  3 

Bridgeport,  Conn.,  April  2i,  1908. 
Hon.  Chas.  E.  Littlefiblu,  M.  C, 

Washington,  D.  C: 

Undersigned  being  fifty  largest  manufacturers  of  Bridgeport  declare  that 
proposed  Hepburn  amendment  Sherman  antitrust  law  will  wreck  country's 
manufacturing  business.    Please  protest  Its  favorable  report. 

Manufacturers'  Association  of  the  City  of  Bbidgkfort. 
39746—08 30 
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New  York,  Apiil  £3,  J90S, 
Hon.  Chakles  E.  Littlefield, 

Chairman  Subcommittee,  Judiciary  Committee, 

House  of  ReprescntatireH. 

Dear  Sir:  With  the  welfare  of  general  bnslness  only  In  mind,  we  wouU! 
respectfully  request  that  you  work  and  vote  against  the  Hepliurn  and  Warner 
amendments  to  the  Sherman  antitrust  law,  and  that  you  use  your  Influencv 
and  that  of  your  committee  toward  the  creation  of  a  commission  to  prepare  suit- 
able amendments. 

Yours,  resijectfully,  ^7ar8on  Pirie  Scott  &  Co. 


[New  England  Sho«  and  Leather  AHSociation.] 

Boston,  Mass.,  April  2i,  I90S. 
Hon.  Charles  E.  Littlefield,  M.  C, 

Washmgton,  D.  C. 

Dear  Sir:  The  New  England  Shoe  and  Leather  Association,  representing  a 
large  proportion  of  the  leading  shoe  and  leather  manufacturers  and  collateral 
interests  in  New  England  is  unalterably  opposed  to  the  provisions  of  H.  R,  bill 
19745,  commonly  known  as  the  Hepburn  bill,  providing  for  amendments  to 
the  so-called  Sherman  antitrust  act,  and  earnestly  protest  against  the  [las- 
sage  of  the  said  bill. 

Respectfully,  j-ours,  Geo.  C.  Houghton,  Secretar/j. 


Dulutu,  April  2^  190H. 
Hon.  John  J.   Jenkins, 

Chairman  Judiciai'y  Committee,  House  of  Representatives. 

Dear  Sir  :  At  a  meeting  of  the  executive  committee  of  the  Citizens'  Associa- 
tion of  Duluth,  which  is  an  organization  made  up  from  the  Commercial  Club, 
with  its  1,000  members;  the  Real  Estate  Eixchange,  with  its  membership  of 
more  than  100  firms ;  the  Builders'  Exchange,  with  its  more  than  100  Arms,  and 
from  an  advisory  committee  of  100  leading  citizens,  prominent  in  commercial 
and  financial  circles  of  this  city,  the  following  was  adopted  and  ordered  sent  to 
you  as  chairman  of  the  Judiciary  Committee  of  the  National  House  of  Repre- 
sentatives : 

"  We  protest  against  the  passage  of  the  so-called  Hepburn  amendment  to  the 
l^herman  antitrust  act.  This  amendment  Is  now  before  the  Judiciary  Committee 
of  the  House  of  Representatives  for  discussion  and  recommendation.  By  this 
amendment,  in  somewhat  veiled  language,  the  boycott  is  legalized,  the  black  list 
and  the  sympathetic  strike  will  be  so  intrenched  that  the  rights  of  the  vast 
majority  of  the  people  will  be  seriously  injured.  It  proposes  to  exempt  labor 
organizations — having  no  capital  and  conducted  for  no  profit — from  the  provi- 
sions of  the  antitrust  act.  No  reasonable  man  will  say  that  there  should  be  no 
restraints  that  interfere  with  the  free  flow  of  interstate  commerce ;  nor  can  any 
man  say  that  the  capacity  of  a  combination  to  interfere  with  trade  rests  upon 
Its  possession  of  capital  stock,  or  upon  the  fact  that  it  is  organized  for  profit  or 
not.  Too  many  instances  proving  the  contrary  can  be  readily  adduced  by  any- 
one conversant  with  the  conditions  that  have  existed  prior  to  and  during  strike 
I»eriods.  Nor  can  any  man  say  that,  in  the  protection  of  Intercourse  between 
States  and  communities,  there  should  be  any  distinction  on  account  of  its  class, 
between  any  forms  of  combinations  that  do  interfere  with  full  and  free  flow  of 
traffic.  Nor  will  anyone  deny  the  fact  that  there  has  been  growing  up  In  the 
past  years  a  wall  of  restraint  of  trade  by  the  labor  unions,  without  capital  stock 
or  operations  conducted  for  profit. 

"  If  there  are  to  be  amendments  to  the  Sherman  Act,  they  should  be  the  result 
of  careful  scrutiny  of  the  act  as  a  whole,  and  they  should  be  adopted  after 
mature  and  deliberate  consultation.  They  should  be,  in  our  opinion,  in  the 
nature  of  a  general  revision,  if  needed,  and  not  as  a  patchwork,  placed  to  cover 
certain  specific  situations,  the  necessity  of  a  change  in  which  is,  to  say  the 
least,  a  subject  for  argument." 

Very  respectfully,  yours,  A.  H.  Comstock, 

Chairman, 
DwrniiT  E.  Woodbrioge, 

Secretary, 
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[Fred  A.  Vanderveer,  contractor  and  builder.] 

Grand  Rapids,  Mich.,  April  25,  1908, 
Hon.  Charles  £.  Littlefield, 

Hou8^  of  RepresentativeSf  Washington,  D,  C, 

Dear  Sir:  We  earnestly  hope  for  the  defeat  of  tbe  Hepburn  amendment  to 
the  Sherman  antitrust  act  and  urgently  request  your  cooperation  in  the  defeat 
of  same. 

Yours,  very  respectfully,  Fred.  A.  Vanderve3er. 


[National  Slack  Cooperage  Mannfacturers'  Association.] 

Beasdstown,  III.,  April  27,  1908, 
Hon.  John  J.  Jenkins,  M.  C, 

House  of  Repre8(mtatii)€8,  Washington,  />.  C. 

Dear  Sir:  Representing  the  National  Slack  Ckx>perage  Manufacturers'  As- 
sociation, I  desire  in  behalf  of  this  industry  to  enter  my«eamest  protest  on  the 
proposed  antitrust  act,  limiting  injunctions  in  labor  disputes. 

This  legislation  seemingly  favoring  labor  organizations,  but  in  reality  form- 
ing pT  assisting  in  forming  lalK>r  combinations  and  labor  trusts.  This  great 
industry,  the  slack-barrel  package  interests,  can  be  found  in  every  section  of 
our  country,  and  claims  that  one  of  the  best  features  of  our  legal  system  is 
the  protection  of  the  weak  from  the  strong  and  appeals  to  you  and  your  co- 
workers to  let  the  common  right  which  has  existed  for  centuries  of  applying 
to  the  courts  for  the  restraint  of  unlawful  acts  stand  without  being  limited, 
and  therefore  begs  to  have  you  do  what  you  can  to  defeat  the  movement  to 
place  on  the  statute  books  the  law  limiting  restraining  orders. 
I  am,  sir,  with  respect,  yours,  truly, 

H.  M.  Sghmoldt,  President. 


[Telegram- 1 

San  Francisco,  Oal.,  April  27,  1908. 
Hon.  Chas.  E.  Littlefield, 

Chairman,  Washington,  D.  O. 

The  Merchants*  Association  of  San  Francisco  requests  that  you  earnestly  op- 
pose the  Hepburn-Warner  amendments  to  the  Sherman  antitrust  bill,  and 
urges  the  appointment  of  a  commission  to  Investigate  and  submit  complete  re- 
port before  action. 

The  Merchants*  Association  of  San  Francisco, 

Frank  J.  Stmmes,  President. 


Milwaukee,  Wis.,  April  28,  1908. 
Hon.  Charles  E.  Littletield, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Sir  :  Our  attention  has  been  called  to  what  is  known  as  the  Hepburn  and 
Warner  amendments  to  the  Sherman  antitrust  law,  and  we  are  firmly  of  the 
opinion  that  these  amendments  will  work  to  the  detriment  of  the  commercial 
interests  of  the  United  States. 

While  recognizing  that  those  who  are  responsible  for  the  drafting  of  the  pro- 
posed Hepburn  amendments  to  the  Sherman  antitrust  law  are  actuated  by  a 
sincere  purpose  to  modify  and  Improve  that  law,  and  to  promote  the  public  weal, 
we  believe  that  the  proposed  measure,  if  enacted  into  law,  Instead  of  helping 
the  present  situation,  would  make  it  still  worse  by  introducing  further  perplexi- 
ties, uncertainties,  and  untried  methods  opposed  to  the  spirit  of  our  constitu- 
tional system  and  the  past  usages  of  our  people. 

For  this  reason  we  would  kindly  ask  that  you  vote  against  the  amendments 
mentioned  above  and  that  you  favor  a  bill  to  create  a  commission  to  prepare 
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suitable  amendments.  Snoh  a  commission  amUX  cjir<*fnlly  and  deliberately  con- 
sider the  subject  in  all  its  pLa^es,  jnd  could  no  doubt  recommend  an  amendment 
which  would  be  for  the  welfare  of  the  country. 

We  sincerely  trust  you  will  jrive  this  due  consideration. 
Yours,  truly, 

National  Enamkling  and  Stamping  Co.. 
Kdw.  H.  Schwahtzbubo, 

Aissistant  Manager, 


Dethoit,  April  28,  1908. 

My  D£ab  8ir  :  I  feel  it  my  duty  as  a  manufacturer  and  an  American  citizen 
to  give  you  briefly  my  opinion  of  House  bfll  No.  19745,  commonly  known  as  the 
Hepburn  amendment  to  the  Sherman  antitrust  law. 

I  think  this  is  the  most  dangerous  bill  ever  brought  before  any  body.  It  is 
far-reaching.  If  we  can  not  have  something  that  will  improve  the  Sherman  anti- 
trust law,  for  heaven  sake  do  not  let  us  have  anything  that  will  make  it  worse. 

I  believe  you  have  given  this  careful  consideration,  and  can  not  but  tlilnk  you 
will  conclude  it  is  a  dangerous  bill  to  have  become  a  law,  and  I  hope  you  will 
not  only  vote  against  it  yourself,  but  use  your  influence  toward  Its  defeat. 

Thanking  you  in  advance  for  the  consideration  you  give  to  this  letter,  believe 
me,  with  very  best  regards. 
Truly,  yours, 

George  H.  Babboub. 


New  Yobk,  AprU  2S,  1908. 

Dear  Mr.  Iattlkfield:  I  have  received  from  the  Illinois  Manufacturers' 
Association  a  letter,  of  which  I  hand  you  herewith  a  copy,  in  which  various 
suggestions  are  made  for  the  improvement  of  the  pending  Hepburn  bill. 

I  am  glad  to  send  these  suggestions  to  you;  for,  as  you  know,  the  object  of 
the  National  Civic  Federation  is  to  get  the  best  possible  bill,  and  not  to  urge 
its  own  measure  as  though  that  were  not  capable  of  improvement.  If  you 
see  no  objection,  I  think  it  would  be  an  advantage  if  this  letter,  or  so  much 
of  it  as  you  think  proper,  could  be  Incorporated  in  the* minutes  of  the  hearings. 

I  take  pleasure  in  assuring  you  again  of  our  very  high  appreciation  of  the 
great  courtesy  and  patience  which  you  have  shown  in  the  consideration  of 
this  measure.  I  hope  you  feel,  as  I  do,  that  the  record  of  the  hearings  will 
have  very  great  value  as  bringing  out  the  precise  difficulties  which  are  Involved 
in  any  attempt  to  legislate  upon  this  subject. 

Yours,  sincerely,  Ssth  Low, 

President  of  the  National  Civic  Federation^ 

Hon.  Chables  E.  I^ittlefield,  Chairman,  etc. 


Apbil  24,  1908. 
Hon.  Seth  Low, 

President  National  Civic  Federation,  New  York  City,  N.  Y, 

Dear  Sib:  The  directors  of  the  Illinois  Manufacturers'  Association  in  sug- 
gesting changes  to  the  Hepburn  bill,  which  proposes  to  amend  **  the  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopolies,"  pend- 
ing In  Congress,  prefer  their  views  should  be  conveyed  Informally  rather  than 
to  offer  specific  amendments.  They  submit  the  following  for  your  considera- 
tion, hoping  it  will  meet  with  your  approval  and  that  the  features  mentioned 
can  and  will  he  incoriK>rated  in  the  measure. 

Section  8  should  be  amended  to  provide  that  any  person,  firm,  corporation,  or 
association  may  register  with  the  Interstate  Commerce  Commission  and  receive 
the  benefits  of  the  proposed  law.  The  application  for  business  corporations 
for  registration  should  not  require  anything  more  stringent  or  inquisi- 
torial than  is  provided  for  corporations  and  associations  not  for  profit  and 
should  be  accompanied  only  by  a  written  statement  setting  forth  the  charter 
and  by-laws  of  the  corporation,  the  place  of  its  principal  ottice,  and  tlie  names 
of  the  officers  and  directors  and  their  residences.  There  should  not  be  dis- 
crimination between  business  corriorations  and  corporations  not  for  profit,  nor 
should  greater  restrictions  be  put  upon  business  corporations  than  upon  rallwoy 
corporations.    All  interests  should  be  treated  exactly  alike,  regardless  of  the 
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object  of  the  cor|X)ratiou.  Restraints  of  trade  by  any  such  registered  corpora- 
tion upon  complaint  by  responsible  persons  furnishing  reasonable  proof  of  such 
restraint  should  be  investigated  by  the  Commission  in  a  manner  similar  to  that 
required  in  the  case  of  railways  in  section  13  of  the  act  of  June  29, 1906. 

Section  9  should  be  eliminated  and  section  10  amended  to  conform  to  section 
8  and  so  amended  that  a  party  to  a  combination  or  contract  aggrieved  by  the 
entry  of  an  order  finding  same  unreasonable  may  appeal  to  the  circuit  court 
of  the  United  States  from  the  decision  of  the  Interstate  Commerce  Commis- 
sion. In  case  the  court  holds  that  the  combination  or  agreement  is  reasonable, 
no  prosecution,  suit,  or  proceeding  by  the  United  States  should  lie. 

As  to  section  4,  it  should  provide  that  after  the  passage  of  the  act  no  State 
should  prosecute,  either  criminally  or  civilly,  any  person,  firm,  corporation,  or 
association  on  account  of  any  combination,  conti'act,  or  act  if  such  combination 
or  contract  shall  have  been  filed  in  accordance  with  the  provisions  of  the  law 
and  if  the  acts  performed  were  in  connection  with  interstate  commerce.  No 
person,  firm,  corporation,  or  association  should  be  deprived  or  abridged  of  its 
or  their  rights  or  privileges  on  account  of  having  availed  itself  or  themselves 
of  the  privileges  of  the  law.  We  are  aware  tliat  this  suggestion  opens  u^  a 
broad  field  for  inquiry,  but  if  Congress  has  the  power  to  control  interstate 
commerce  and  will  exercise  it  in  this  manner  the  benefit  to  the  country  will 
be  incalculable. 

Nothing  in  the  act  approved  July  2,  1890,  or  in  this  act  is  intended,  nor  shall 
any  provision  hereafter  be  enforced,  so  as  to  interfere  with  or  restrict  any  right 
of  employees  to  make  agreements  among  themselves  or  with  their  employers 
as  to  wages,  labor  conditions,  or  working  hours,  or  so  as  to  interfere  or  restrict 
any  right  of  employers  for  any  cause  to  discharge  any  or  all  of  their  employees, 
or  to  make  agreements  with  their  employees  or  associations  of  their  employees 
or  with  employers  or  others  on  questions  relating  to  wages,  labor  conditions,  or 
working  hours. 

The  directors  fully  realize  the  difiicultles  which  confront  you  in  your  efforts 
to  harmonize  the  various  interests  and  want  to  use  the  influence  of  this  asso- 
ciation for  the  general  good  and  accomplish  that  which  will  be  best  for  our 
country.  Your  view  of  the  campaign  in  behalf  of  this  proposed  law  is  broader 
than  ours  on  account  of  your  close  connection  with  it,  consequently  obstacles 
which  confront  you  may  not  be  apparent  to  us.  We  assure  you,  however,  of 
our  good  will.  We  will  be  pleased  to  receive  any  amendments  which  have  been 
offered  since  the  meeting  in  Washington  last  week. 

Yours,  very  truly,  ,  President, 


[Telogram.] 

Detroit,  Mich.,  May  B. 
Hon.  John  J.  Jenkins, 

House  of  Representatives,  Washington^  D.  C. 

We  protest  against  passage  of  any  anti-injunction  measure  at  this  time.  Such 
action  should  be  taken  only  after  due  consideration  of  great  principles  involyed 
and  should  not  be  rushed  through  as  political  measure.  The  party  responsible 
for  such  legislation  will  be  swamped  at  the  iwlls. 

W.  H.  HOYT, 

Vice-President  Great  Lakes  Engine  Works. 


[Telegram.] 

PiTTSBUBG,  Pa.,  May  t, 
Hon.  John  J.  Jenkins, 

Okairman  House  Judiciary  Commiiteet 

Saute  of  Representatives^  Washington,  D.  G. 

Kindly  use  your  influence  against  two  anti-injunction  bills  which  are  at>out  to 
!^  reported  from  committee. 

BClSTA  MaOHIHK  COMPAlfT, 

Per  0.  J.  Mesta. 
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[Telegram.] 

New  Britain,  Oonn.,  May  f. 
Hon.  John  J.  Jenkins, 

Chairman  Judiciary  Committee,  Washington,  D,  C: 

We  earnestly  protest  against  any  anti-injiuiction  legislation  at  this  time. 

P.   OOBBIN, 

President  American  Hardware  Corporation. 


[Telegram.] 

New  Britain,  Conn.,  May  t, 
Hon.  John  J.  Jenkins,  Washington,  D,  C: 

Would  cut  out  and  forget  any  and  all  anti-injunction  legislation. 

H.  S.  Habt. 


[Telegram.] 

New  Britain,  Conn.,  May  2, 
Hon.  John  J.  Jenkins, 

Chairman  Judiciary  Committee,  Washington,  D,  C: 

Any  anti-injunction  legislation  at  this  time  imrticularly  obnoxious  to  manu- 
facturers. 

P.  &  F.  CORBIN, 

Chas.  H.  Parsons,  President. 


[Telegram.] 

m 

Bridgeport,  Conn.,  May  t, 
Hon.  J.  Jenkins, 

House  of  Representatives,  Washington,  D,  C: 

We  are  opposed  to  any  anti-injunction  legislation  this  year.    Please  enter  our 
vigorous  and  unalterable  protest  against  favorable  consideration  of  it. 

Locomobile  Company  of  America, 
S.  T.  Davis,  Jr.,  President, 


[Telegram.] 

Brooklyn,  K.  Y,,  May  4- 
Representative  Chas.  E.  Littlefield, 

Washington,  D.  C: 

We  are  strongly  opposed  to  the  anti-injunction  bill  and  any  amoidment  to 
Sherman  antitrust  act. 

Grebnpoint  Metallic  Bed  Company. 


STATEMENT  OF  MB.  JAMES  A.  EMEBT. 

Mr.  Emery.  Mr.  Chairman,  I  represent,  in  opposition  to  the  pro- 
posed measure,  about  130  national,  State,  and  local  associations  of 
an  industrial  and  commercial  character,  including  in  their  member- 
ship manufacturers,  merchants,  professional  men,  all  types  of  labor, 
ana  practically  all  the  commercial  and  mercantile  callings.  I  will 
supply  a  list  of  these  associations  to  the  committee,  and  I  tiiink  I 
may  §tate  that  these  associations,  in  connection  with  those  which  are 
on  record  before  this  committee  in  opposition  to  the  bill,  represent, 
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substantially,  60  per  cent  at  least  of  the  manufacturing  industries 
of  the  United  States,  from  $8,000,000,000  to  $10,000,000,000  invested 
in  manufacturing  industries  and  employ  probably  2,500,000  men. 

Mr.  LiTTLEFiELD.  I  wiU  statc  right  here  for  the  information  of  Mr. 
Low  that  I  have  quite  a  large  number  of  protests  and  some  requests 
for  the  passage  of  the  bill,  and  I  will  print  all  of  those  at  the  end 
of  the  hearings^  so  that  they  will  not  be  mixed  in  with  anything  else. 

Mr.  Emery.  In  addition  to  these  specific  protests  here  made,  I 
desire  to  add  that  of  the  National  Association  of  Automobile  manu- 
facturers. 

Mr.  Chairman,  I  desire  to  have  the  record  of  a  previous  hearing. 
at  which  Mr.  Gompers,  president  of  the  American  Federation  or 
Labor,  was  heard,  corrected  in  this.  It  there  appears  that  he  made 
certain  statements  of  a  general  character,  but  so  specialized  as  to 
be  of  reference  to  myself  and  others  in  that  we  opposed  all  matters 
before  legislative  committees  of  Congress  in  which  organized  labor 
was  interested  or  those  which  it  proposed  and  urged,  and  that,  further, 
some  one  at  that  time  interrupted  and  said,  "Amen,"  and  that  an 
error  was  made  in  assuming  that  it  was  I  who  said  "  Amen  "  to  that 
proposition.  I  did  not,  the  remark  being  made  by  Mr.  Fuller,  of 
the  Locomotive  Engineers,  who  was  sitting  beside  me.  Mr.  Gompers 
then  made  some  further  remarks,  restating  the  same  proposition  and 
saying  that  I  assented  to  the  proposition  by  saying  "  Amen."  To  this 
I  object.  The  further  remarks  which  Mr.  Gompers  made  on  the  dis- 
covery of  his  error  are  not  inserted  in  the  record.  I  therefore  ask 
that  that  portion  of  the  record  which  contains  Mr.  Gompers's  state- 
ment concerning  myself  immediately  following  my  alleged  use  of 
the  word  "  amen  "  be  stricken  out  of  the  record  as  being  founded  on 
a  misconception  of  facts. 

Mr.  LiTTLEFiELD.  Mr.  Emery,  I  do  not  know  whether  I  could  go 
quite  as  far  as  that,  because,  in  the  first  place,  it  is  in  the  absence  of 
Mr.  Gompers,  and  I  suppose,  strictlv  speaking,  that  is  a  matter  that 
the  attention  ought  to  have  oeen  called  to  at  the  time ;  the  attention 
should  have  been  called  to  it  on  the  spot. 

Mr.  Emery.  I  endeavored  to  do  so. 

Mr.  LiTTUEFiELD.  I  remember  that  you  did.  My  recollection  is  quite 
clear  that  you  tried  to  make  the  correction,  but  Mr.  Gompers  would 
not  be  interrupted.  I  am  rather  inclined  to  think  that  this  explana- 
tion you  have  made  perhaps  clears  the  matter  up  quite  fully.  Of 
course,  if  I  should  go  so  far  as  to  eliminate  a  portion  of  his  remarks, 
Mr.  Gompers  might  think  I  struck  something  out  that  had  an  effect 
upon  tlft  context. 

Mr.  Emery.  I  will  ask,  if  Mr.  Gompers  agrees,  that  it  be  stricken 
out. 

Mr.  LiTTLEFiELD.  Whatever  arrangement  you  make  with  him  will 
be  agreeable. 

Mr.  Emery.  The  discussion  of  the  Hepburn  bill  we  have  just  heard 
is,  perhaps,  the  first  legal  explanation  of  its  purposes  that  has  been 

f;iven.  1  say  this,  not  to  throw  any  discredit  upon  Mr.  Low  or  Pro- 
essor  Jenks's  statement  with  reference  to  the  legal  provisions  of  the 
bill,  but  inasmuch  as  it  has  been  referred  to  the  advisory  legal  body 
of  the  House,  it  would  be  assumed  that  the  specific  legal  meaning  of 
the  provisions  of  the  proposed  amendment  would  be  stated  and  de- 
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fined  from  the  standpoint  of  a  lawyer;  and  as  that  had  pot  been  done 
to  any  extent  until  Mr.  Smith's  statement  here  this  morning — that  is, 
from  the  standpoint  of  the  proponents  of  the  measure — I  do  not  de- 
sire at  this  time  to  attempt  to  discuss  it. 

The  chairman  knows  tnat  there  is  pending  before  this  committee 
not  merely  the  Hepburn  bill,  which  has  been  uie  immediate  subject  of 
our  discussion,  but  various  proposed  amendments  to  the  Sherman 
antitrust  act,  none  of  which,  with  one  exception — I  should  say  two 
exceptions — ^have  been  argued  before  this  subcommittee.  There  has 
been  specifically  proposed  to  this  committee,  in  addition  to  the  amend- 
ments offered  by  Mr.  Low,  an  amendment  known  as  the  "  Wilson  bill," 
which  sets  forth  those  changes  in  the  bill  desired  and  urged  by  the 
American  Federation  of  Labor  and  its  allied  associations,  through 
Mr.  Gompers,  and  certain  other  amendments  specifically  exempting 
agricultural  and  labor  combinations  from  the  operations  of  the  act, 
commonly  known  as  the  "  Hughes  bill,"  being  tne  measure  proposed 
by  Representative  Hughes,  of  New  Jersey,  who  had  a  hearing  before 
the  chairman  of  this  subcommittee. 

I  shall  take  the  time  of  the  committee  for  a  few  moments  to  call 
special  attention  to  these  proposed  amendments,  for  the  reason  that 
they  are  based  upon  what  1  believe  to  be'  a  misconception  of  the  intent 
of  the  law — a  misconception  of  the  judicial  interpretation  of  the 
law — a  misconception  of  the  facts  which  surround  the  birth  of  the 
Sherman  Act. 

Mr.  Davenport.  I  will  remind  you  in  that  connection  that  the 
Pearre  bill  touches  upon  this  matter  in  its  legalization  of  certain  con- 
spiracies. These  matters  are  covered  by  several  bills,  I  think,  pending 
before  CSongress. 

Mr.  LiTTLEFiELD.  But  tliose  matters  are  not  pending  here  as  con- 
crete principles.  Mr.  Emery  is  confining  himself  to  proposed  amend- 
ments to  the  bill  now  pending  before  the  subcommittee.  There  are  a 
lot  of  other  bills  now  pending  before  this  subcommittee.  As  I  under- 
stand, Mr.  Emery  was  addressing  himself  to  this  particular  bill  on 
account  of  the  fact  it  was  proposed  in  this  bill  to  amend  the  pro- 
visions of  the  one  now  pending  before  the  committee. 

Mr.  Emery.  I  spoke  of  the  Wilson  bill  especially,  because  it  was 
the  subject  of  discussion  before  this  committee,  an  amendment  without 
which  Mr.  Gompei's  said  he  could  not  support  the  pending  measure. 

Mr.  LiTTLEFiELD.  I  Understand  he  proposes  to  offer  that. 

Mr.  Emery.  I  have  alluded  to  the  measure  of  Representative 
Hughes,  Mr.  Chairman,  because  it  >-:eems  to  me  that  the  Snerman  Act 
has  been  very  unhappily  treated  in  the  course  of  this  discus^n.  and 
has  received  a  very  considerable  amount  of  criticism  from  various 
sources  which  do  not  justly  apply  to  it.  Tlie  ground  for  amending 
it  has  been  stated  to  be  that  it  was  unwise,  that  it  was  hasty,  that  it 
was  improvident,  that  it  was  based  upon  a  misunderstanding  or  a  mis- 
concepion  of  the  facts  complained  of  and  of  the  law  applicable  to  the 
problem,  that  it  is  a  piece  of  legislation  not  deserving  a  very  serious 
respect.  It  was  not  asserted  by  Mr.  Towne  the  other  day,  but  it  was 
with  sharp  reference  to  that  act  that  he  did  state  that  much  of  past 
law  with  regard  to  combinations  had  been  made  at  a  time  before  the 
existing  industrial  circumstance>s  had  be^n  developed,  and  when  the 
vast  combinations  in  every  department  of  commercial  life  in  our 
country  did  not  exist.    That  can  not  be  said  of  the  Sherman  Act.    The 


HEARING  ON    HOUSE   BILL  19745 ^EMEBY.  473 

facts  of  combination  have  not  so  gi'eatly  changed  from  1890  to  this 
date.  It  can  not  be  said  of  them  that  they  were  not  well  known,  did 
not  operate,  and  did  not  offer  the  same  evils  w^hich  are  now  being  dis- 
cussed. Present  combinations  differ  from  them  chiefly  in  degree,  if  at 
all,  and  not  in  kind. 

Mr.  Littlefield!  That  is,  your  proposition  is  they  were  then  char- 
acterized by  the  same  conditions  that  obtain  to-dav  ? 

Mr.  Emery.  Practically  the  same  conditions.  Inhere  is  very  evident 
misunderstanding,  Mr.  Chairman,  of  the  genesis  of  the  Sherman  Act. 
It  is  evidenced  by  the  nation-wide  public  criticism  that  has  been  di- 
rected against  it  by  the  proponents  of  the  Wilson  bill  who  believe  the 
Sherman  Act  iinfairlv,  unjustly,  and  improperly  operates  against 
what  they  are  pleased  to  call  their  lawful  activities  of  labor  com- 
binations!^ Mr.  Hughes,  of  New  Jersey — and  I  should  naturally  as- 
sume that  if  a  Member  of  Congress  was  grossly  in  error  concerning 
the  conditions  under  which  the  act  came  into  existence  it  could  be 
assumed  that  the  average  citizen  could  be  excused  for  sharing  the 
same  delusions — Mr.  Hughes  in  a  statement  made  on  March  14,  1908, 
to  the  chairman  of  this  subcommittee,  in  urging  favorable  considera- 
tion of  the  Hughes  bill,  a  measure  exempting  agricultural  and  labor 
combinations  from  the  operation  of  the  act,  began  his  statement  by 
saying : 

I  have  made  oareful  oxaiiiiiiiition  of  the  debates  in  the  Senate  and  hi  the 
House  at  the  time  of  the  i  asfage  of  this  act,  and  I  find  that  none  of  the  Senators, 
so  far  as  they  exin-esse<l  tlieniselves,  had  any  ide:i  that  the  legislation  then 
passed  conld  be  eonstine<l  to  apply  to  latKn*  orgjanizations  or  labor  unions. 

He  does  not  say  ''was  intended;"  he  says  "could  be  construed." 
It  is  not  necessary  to  directly  refute  this  by  an  appeal  to  other  docu- 
ments, because  the  gentleman  ccmtradicted  himself  in  the  same  dis- 
cussion where  he  produced  several  statements  of  Senators  which 
showed  that  they  did  fear  and  did  assert  and  did  hold,  as  a  matter 
of  legal  interpretation,  that  the  bill  then  before  them  for  considera- 
tion not  only  could  but  did  actually  apply  to  organizations  of  labor. 
The  statement  was  further  made  by  the  gentleman  on  another  point 
that  when  the  bill  which  is  now  the  Sherman  Act  came  out  of  the 
Judiciary  Committee  that  all  the  amendments  proposed  had  been 
taken  off,  "  and  it  was  in  practically  the  same  shape,  I  will  say,  as  it 
was  when  Senator  Sherman  first  presented  it,  although  I  must  say 
that  it  has  been  so  difficult  to  get  hold  of  the  original  docnments  that 
T  do  not  want  to  say  that  as  a  matter  of  fact."  He  states  later  that 
when  the  bill  was  presented  to  the  House  it  was  j)asscHl  very  hur- 
riedly, and  he  continues: 

My  only  object  in  cltliiK  Mr.  Cannon's  statement  iieing  to  nhow  tliat  the  1)ill 
went  through  the  House  hurriedly,  I  thinlc  in  ahout  an  hour's  time,  and  that 
80  far  as  the  debate  diselost>s  nol)ody  knew  very  mueh  al>out  the  provisions  of 
the  bin. 

I  want  further  to  notice  the  fact  that  Representative  Hughes  later 
said  he  did  not  think  the  United  States  Supreme  Court,  when  it 
passed  on  the  Loewe  case,  was  informed  as  to  what  took  place  dur- 
ing the  Congressional  debates  upon  the  Sherman  Act. 

Mr.  Gompers,  in  an  argument  made  before  this  conunittee  on  the 
14th  of  Feoruary,  1908,  had  this  to  say  concerning  the  purpose^s 
which  the  legislators  who  framed  the  Sherman  Act  had  in  mind : 

The  most  conservative  of  the  organizations  are  declaretl  to  be  orpin issatiima 
contemplated  by  the  Sherman  antitrust  law,  whereas,  as  a   matter  of  fact. 
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every  man  who  now  lives  and  is  familiar  with  the  legislation  of  the  day  knows 
that  that  was  never  intended:  that  the  Sherman  antitrnst  law  was  never 
intended  to  include  and  to  apply  to  the  organizations  of  labor.  It  was  my 
good  fortune  at  the  time  to  have  the  respect  and  confidence  of  quite  a  number 
of  men  in  public  life.  I  had  the  respect  and  confidence  of  Senator  Sherman, 
of  Senator  Henry  W.  Blair,  of  New  Hampshire;  of  Senator  George,  of  Mis- 
sissippi, and  of  Senator  Hoar,  of  Massachusetts,  and  of  a  numt>er  of  other  gen- 
tlemen, members  of  the  Senate,  and  others,  Members  of  the  House;  and  it  was 
my  privilege  to  be  in  frequent  conference  with  these  gentlemen  when  this  bill 
was  in  Its  formative  state.  A  few  men,  among  them  myself,  urged  upon  Senator 
George,  of  Mississippi,  the  adopting  of  an  amendment  that  should  by  express 
terms  exclude  the  organizations  of  labor  from  the  operations  of  the  Sherman 
antitrust  bill. 

•  Mr.  Gompers  further  states,  and  this  is  exceedingly  important  in 
view  of  the  statements  made  with  regard  to  the  unfairness  of  exist- 
ing constructions: 

From  the  enactment  of  that  law  until  1900  labor  had  very  many  experiences 
with  the  courts,  and  our  views  were  fully  carried  out.  I  remember  that  the 
House  Judiciary  Committee  in  that  year  proposed  an  amendment,  an  amended 
bill,  a  bill  amendatory  of  the  Sherman  antitrust  law.  I  know,  too,  that  we 
asked  a  number  of  the  members  of  this  committee  to  accept  an  amendment  to 
our  bill  excluding  the  labor  organizations  from  the  operations  of  the  antitrnst 
law.  We  were  told  by  at  least  one  gentleman,  a  member  of  the  Judiciary  Com- 
mittee, that  our  fears  were  unfounded ;  that  the  amendment  was  unnecessary : 
that  neither  under  the  Sherman  antitrust  law,  nor  under  the  bill  amendatory 
of  that  law  by  the  committee,  could  the  labor  organizations  be  brought  under 
its  operation,  and  that  we  were  simply  building  up  a  dummy  man,  a  straw  man, 
in  order  that  he  might  be  thrown  down.  However,  you  know  that  the  House 
adopted  the  amendment  which  we  suggested,  and  ^hich  was  proposed  on  the 
law  by  Mr.  Tyner. 

If  it  were  not  for  taking  up  so  much  of  your  time,  I  would  like  to  proceed 
longer  on  this,  but  I  realize  that  you  gentlemen  must  attend  to  your  other 
duties,  and  I  will  say  this,  Mr.  Chairman  and  gentlemen,  that  I  remember  that 
a  number  of  my  colleagues  and  myself  talking  to  Mr.  Littlefleld,  who  was  then, 
as  now,  a  member  of  the  Judiciary  Committee,  he  pooh-poohed  the  idea  that 
this  amendment  was  necessary. 

Mr.  LiTTLEFiELD.  I  bcg  your  pardon,  what  Is  that  statement? 

Mr.  GoMPEBS.  I  say  that  you  pooh-poohed  the  idea  that  an  amendment  of 
the  character  suggested  by  us  was  necessary. 

Mr.  LiTTLEFiELD.  I  uevcr  took  the  ground  that  anybody  was  not  subject  to 
this  antitrust  act.    I  have  always  taken  the  other  ground. 

Mr.  Gompers.  My  contention  was  to  the  efiFect  that  the  law  had  said  that  It 
did  not  cover  all 

Mr.  LITTLEFIELD.  And  I  answered  that  it  covered  all  agreements  entered  into 
by  everyone.    You  must  be  mistaken  about  that 

Mr.  Gompers.  If  I  am  mistaken,  there  were  at  least  hjilf  a  dozen  other  men 
at  the  same  time  who  were  just  as  much  mistaken  as  I  was. 

Mr.  LITTLEFIELD.  They  certainly  labored  under  an  error.  I  discussed  it  with 
Mr.  Fuller  more  than  anybody  else,  and  I  never  assented  to  the  proposition. 

I  called  attention  to  that  particular  conversation,  Mr.  Chairman, 
and  while  it  belongs  to  the  end  of  my  argument,  I  call  attention  to 
it,  because,  to  say  the  least,  the  assertion  that  anyone  did  say  or  could 
say,  whether  the  chairman  of  this  committee  or  anyone  else,  that  the 
act  did  not  apply  to  organizations  of  labor,  when  during  the  pre- 
vious ten  vears  the  courts  had  constantlv  declared  that  it  did,  would 
be  absurd.  To  assert  that  in  1000  anylbody  could  say  that  the  bill 
could  not  be  applied,  and  was  not  int^jnded  to  apply,  to  labor  organi- 
zations, when  the  courts  of  the  United  States  had  frequently  inter- 
preted it  to  so  apply,  is  too  absurd  to  require  answer.  But  I  am 
especially  concerned  to  assert  that,  as  a  matter  of  record,  it  was  the 
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intention  of  the  framers  of  the  Sherman  antitrust  act  not  to  exclude 
labor  organizations  from  its  operation ;  that  the  attempt  to  so  exclude 
them  was  distinctly  rejected,  and  that  upon  the  floor  of  the  Senate 
its  leadinjg  members  not  only  declared  that  it  ought  to  apply  to 
organizations  of  labor,  but  the  distinguished  chairman  of  the  Judi- 
ciary Committee,  one  of  the  most  distinguished  lawyers  who  ever 
sat  in  the  Senate  of  the  United  States,  xuUy  debated  the  proposal 
to  exempt  labor  organizations  from  the  operation  of  the  Sherman 
Act  at  the  only  time  that  was  before  the  Senate  for  debate,  and  while 
it  is  true  the  Senate  agreed,  in  Committee  of  the  Whole,  to  an  amend- 
ment which  did  except  labor  organizations,  the  Senate  as  a  body 
never  did  accept  or  agree  to  the  amendment,  and  it  avails  nothing 
to  say  that  they  would  have  done  so.  • 

It  is  a  fact  that  other  amendments  which  were  distinctly  rejected 
by  Mr.  Sherman  were  accepted  in  the  Committee  of  the  Whole,  and 
the  amendment  now  under  discussion  never  was  accepted,  and  the 
bill  was  then  referred  to  the  Judiciary  Committee  under  a  motion 
to  report  it  within  twenty  days.  It  was  referred  on  the  27th  day  of 
March,  1890,  and  reported  back  by  the  Judiciary  Committee  on  April 
2, 1890,  with  the  proposal  that  the  original  bill  be  struck  out  and  that 
the  bill  which  is  now  the  Sherman  antitrust  act  be  accepted  as  an 
amendment. 

Mr.  Jenks.  That  is,  they  substituted  the  law  as  it  stands  to-day, 
word  for  word.  • 

Mr.  Emery.  Absolutely. 

Mr.  Jenks.  For  what  had  previously  been  pending  before  the 
Judiciary  Committee  as  a  proposed  antitrust  law. 

Mr.  Emery.  I  refer  to  it  as  an  amendment.  It  was  really  offered, 
not  as  an  amendment,  but  as  a  substitute.  What  I  want  to  call  atten- 
tion to  is  the  confusion  in  the  minds  of  Mr.  Gompers  and  Mr.  Hughes 
and  most  of  the  gentlemen  who  discuss  this  proposition  and  continu- 
ously refer  to  the  original  Sherman  bill  as  though  it  was  the  act  of 
to-day.  There  is  absolutely  no  resemblance  between  the  original 
measure  introduced  by  Senator  Sherman  on  August  14,  1888,  and  the 
law  in  existence  to-dav;  and  I  desire  to  call  the  attention  of  the  com- 
mittee  to  the  successive  steps  which  marked  the  progress  of  the  bill 
from  the  time  of  its  introduction  to  the  time  of  tne  passage  of  what 
is  now  the  Sherman  antitrust  act,  on  July  2,  1800. 

The  original  bill  of  Senator  Sherman  was  introduced  in  the  Fiftieth 
Congress  on  the  14th  of  August,  1888,  and  is  an  exceedingly  short  bill ; 
and  as  it  is  of  great  importance  to  make  the  comparison  very  clear, 
I  wish  to  ask  that  it  be  inserted  in  the  record.  It  reads  as  follows — 
this  is  Senate  bill  3445,  Fiftieth  Congress,  first  session,  and  it  reads: 

A  1)111  to  declnre  unlawful  trusts  and  combinations  in  restraint  of  trade  and 

That  last  word  is  important,  Mr.  Chairman,  because  it  illustrates 
the  whole  theory  on  which  the  bill  was  framed.    It  reads : 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  all  arrangements,  contracts,  agreements, 
trusts,  or  combinations  between  persons  or  corporations  made  with  a  view,  or 
which  tend,  to  prevent  full  and  free  com|)etition  in  the  production,  manufacture, 
or  sale  of  articles  of  domestic  growth  or  production,  or  of  the  sale  of  articles 
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imported  into  tlie  United  States,  and  all  arrangements,  contracts,  ain^eetiieiita, 
trusts,  or  combinations  between  persons  or  corporations  designed,  or  which  tead, 
to  advance  the  cost  to  the  consumer  of  any  of  such  articles,  are  hereby  decl&red 
to  be  against  public  policy,  unlawful,  and  void ;  and  any  person  or  corporation 
Injured  or  damnified  by  such  arrangement,  contract,  agreement,  trust,  or  cor- 
poration may  sue  for  and  I'ecover  in  any  court  of  the  United  States  of  compe- 
tent Jurisdiction  double  the  amount  of  damages  suffered  by  such  person  or  cor- 
poration. And  any  corporation  doing  business  within  the  United  States  that 
acts  or  takes  part  In  any  such  arrangement,  contract,  agreement,  trust,  or  cor- 
poration shall  forfeit  Its  corporate  franchise;  and  it  shall  be  the  duty  of  the 
district  attorney  of  the  United  States  of  the  district  in  which  such  con)oration 
exists  or  does  business  to  institute  the  proper  proceedings  to  enforce  such 
forfeiture. 

That  bill  was  referred  to  the  Committee  on  Finance,  and  was  by 
them  held  under  ^nsideration  imtil  September  11,  1888^  and  then 
reported  with  an  amendment.  It  was  again  debated,  again  referred 
to  the  Committee  on  Finance,  and  agam  reported  on  the  25th  of 
January,  1889.  I  do  not  think  I  will  cumber  the  record  with  these 
three  bills. 

Mr.  LiTTLEFiELD.  Perhaps  you  may  be  able  to  state  in  a  general  way 
their  purport 

Mr.  Emery.  It  is  not  so  important  that  these  three  bills  should  be 
included.  But  let  me  state  that  these  are  the  bills  introduced  by 
Senator  Sherman  on  the  subject  of  trusts  in  the  Fiftieth  Congress. 
None  of  them  ever  became  a  law.  At  the  conclusion  of  the  debate  on 
January  28,  1889,  they  were  ^ever  again  called  up.  But  on  Decem- 
ber 4, 1889 

Mr.  LrrTLEFSBLD.  That  is  the  first  day  of  the  first  session  of  the 
Fifty-first  Congress. 

Mr.  Emery.  The  first  day  of  the  first  session  of  the  Fifty-first 
Congress. 

Mr.  LiTTLEFiELD.  And  it  was  the  first  bill  introduced. 

Mr.  Emery.  Senator  Sherman  introduced  Senate  bill  No.  1.  This 
is  the  only  bill  that  can  properly  be  connected  in  any  way  with  the 
existing  law.  I  will  read  it,  if  the  chairman  will  permit  me.  It  is 
as  follows : 

A    BILL   To   doclai'H   unlawful    truHtR  and   combinattons   in    n^stratnt   of  trade   and 

produ<*ti<>n. 

Be  it  enacted  by  the  Setiate  and  House  of  Representatives  of  the  United  Sttttes 
of  America  in  Congress  asMrmbfed,  That  all  arrangements,  contracts,  agreementa. 
trusts,  or  combinations  between  persons  or  corporations  mnde  with  a  view,  or 
which  tend,  to  prevent  full  and  free  competition  in  the  importation,  transporta- 
tion, or  sale  of  articles  imported  into  the  United  States,  or  in  the  production, 
manufacture,  or  sale  of  articles  of  domestic  growth  or  production,  or  douientlc 
raw  material  that  comi)etes  with  any  similar  article  upon  which  a  duty  is  levied 
by  the  United  States,  or  which  shall  be  transported  from  one  State  or  Territory 
to  another,  and  all  arrangements,  contracts,  agreements,  trusts,  or  combinations 
betw^een  x)ersons  or  corporations  designed,  or  which  tend,  to  advance  the  cost 
to  the  consumer  of  any  such  articles,  are  hereby  declared  to  be  against  public 
policy,  unlawful,  and  void. 

Sec.  2.  That  any  imtsou  or  corpon.tion  injured  or  danuiitted  by  such  arrange- 
ment, contract,  agi*eenieiit,  trust,  or  combination  may  sue  for  and  re(*over,  in 
any  c(»urt  of  the  Inltwl  States  of  c<nnpetent  jurisdiction,  of  any  iierflon  or  cor- 
poration a  i)arty  to  a  combination  describe:!  In  the  first  section  of  this  act, 
the  full  consideration  or  sum  paid  by  him  for  any  goods,  wares,  and  merchan- 
dise included  in  or  advance*!  in  price  by  said  combination. 

Skc.  3.  That  all  i)erson8  entering  Into  any  such  arrangement,  contract,  agree- 
ment, trust,  or  combination  described  in  section  one  of  this  act,  either  on  bis 
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own  account  or  as  ngent  or  attorney  for  another,  or  as  an  otticer,  agent,  or 
stockholder  of  any  coriK)ration,  or  as  a  trustee,  conuiiitt€»e,  or  in  any  capdclty 
whatever,  shall  be  guilty  of  a  high  lulsdenieanor,  and  on  conviction  thereof  in 
any  district  or  circuit  court  of  the  United  States  shall  be  subject  to  a  fine  of 
not  more  than  ten  thous^ind  dollars  or  to  iuii)risonui€»ut  in  the  i)enitentiary  for 
a  term  of  not  more  than  five  years,  or  to  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court.  And  it  shall  be  the  duty  of  the  district  attorney 
of  the  United  States  of  the  district  in  which  such  persons  reside  to  institute 
the  proper  proceedings  to  enforce  the  provisions  of  this  act. 

This  bill  was  referred  to  the  Finance  Committee  of  the  Senate  and 
was  reported  on  Januar}'  14,  with  amendments,  and  was  debated, 
returned  to  the  committee,  amended,  and  again  debated. 

Mr.  LiTTLEFiELD.  AVas  Senator  Ingalls's  stock-gambling  section  on 
it  then  ? 

Mr,  Emery.  That  does  not  come  in  until  later.  The  bill  was  again 
presented  in  the  Senate  on  March  18, 1890.  While  it  is  not  important 
to  this  discussion  to  elaborate  the  objections  made  to  this  bill,  it 
should  be  stated  gei  erally  that  it  illustrates  the  growth  of  opinion 
in  the  Senate  as  the  debate  proceeded.  In  the  first  bill  jurisdiction 
was  claimed  to  be  absolute,  plenary,  and  original  on  the  subject- 
matter  of  the  bill,  quite  outside  of  and  independent  of  the  commerce 
clause  of  the  Constitution.  In  the  four  subsequent  bills  the  com- 
mittee undertook  to  get  jurisdiction  over  the  subject-matter  under 
the  commerce  clause  of  the  Constitution,  but  objection  after  objec- 
tion was  made  in  the  course  of  the  exceedingly  sharp  debate  that 
followed;  one  change  after  another  was  suggested,  ara  a  variety  of 
amendments  were  discussed,  added  to,  and  rejected  from  these  last 
bills.  Finally  a  bill  was  presented  to  the  Senate  on  the  18th  of  March, 
1890,  in  which  they  endeavored  to  get  jurisdiction  of  the  subject- 
matter  on  the  theory  that  because  the  United  States  courts  had  juris- 
diction over  controversies  between  the  citizens  of  different  States 
and  between  citizens  of  the  United  States  and  foreign  countries,  the 
Constitution  had  granted  to  Congress  the  legislative  power  to  regu- 
late the  transactions  between  citizens  of  different  States  and  between 
citizens  of  the  United  States  and  foreign  countries. 

Mr.  LiTTLEFiELD.  That  was  not  Senator  Spooner's  contention, 
was  it? 

Mr.  Emery.  No  ;  this  is  Senator  Sherman's — a  complete  bill. 

Mr.  LiTTLEFiELD.  Senator  Spooner's  proposition  related  to  service 
of  processes. 

Mr.  Emery.  Yes;  it  came  in  later.  It  should  be  said  that  out  of 
the  bill  introduced  by  Senator  Sherman  on  the  4th  day  of  December, 
1889,  came  the  various  amendments;  on  it  and  its  amendments  all 
the  discussion  was  predicated;  out  of  it  originated  the  bill  which, 
with  all  its  amendments,  as  a  matter  of  parliamentary  law  went  into 
the  Judiciary  Committee  on  the  27th  of  March,  1890,  and  that 
original  bill  was  amended  by  what  we  now  know  as,  and  what  is, 
the  Sherman  Act. 

Mr.  IjIttlefield.  I  suppose  really  the  Sherman  Act  was  reported 
as  a  substitute. 

Mr.  Emery.  In  the  parliamentary  language  used  by  the  Judiciary 
Committee  it  is  called  an  "  amendment."  They  say  "  strike  out  all 
after  the  enacting  clause,  sections  1  and  2,  and  print  the  part  in 
italics.'' 
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Mr.  LiTTLEFiELD.  As  a  matter  of  parliamentary  law  it  probably 
was  an  amendment,  but  strictly  speakm^  it  is  a  substitute. 

Mr.  Emery.  Yes.  The  bill  as  amended — or,  rather,  the  bill  pre- 
sented— on  March  18,  1890,  was  discussed  for  a  number  of  days  in 
the  Senate  and  numerous  amendments  were  added,  and  it  was 
amended  in  the  Committee  of  the  Whole  on  March  25,  by  the  adoption 
of  the  Reagan,  Ingalls,  and  Coke  amendments.  Other  amendments 
in  the  Committee  of  the  Whole  were  adopted  on  March  21,  and  on 
March  25  a  motion  to  refer  the  whole  bill  to  the  Judiciary  Committee 
was  defeated.  A  motion  to  recommit  to  the  Committee  on  Finance 
was  defeated  on  March  26,  and  the  bill  was  referred  to  the  Committee 
on  the  Judiciary  on  March  27. . 

As  the  bill  stood  on  March  27,  when  referred  to  the  Committee  on 
the  Judiciary,  it  contained  sixteen  sections,  as  against  two  sections  in 
the  original  bill  of  December  4,  1889.  These,  amendments  had 
changed  its  whole  form  and  shape  beyond  recognition,  by  the  inser- 
tion of  the  option  and  future  suggestions  of  Senator  Ingalls,  and  the 
amendments  of  Senator  Reagan,  which  went  quite  far  in  (]^uestions 
of  jurisdiction,  and  in  descriptive  definition  of  what  constituted  a 
trust.  , 

It  is  evident  from  the  discussions  in  the  Senate— and  you  must 
remember,  Mr.  Chairman,  that  this  bill  was  under  consideration  and 
discussion  in  the  Senate  from  August  14,  1888,  until  April  8,  1890, 
when  it  was  passed,  so  that  for  over  a  year  and  a  half  the  Senate  had 
this  subject  constantly  before  it,  and  wie  proceedings  are  full  of  it — 
that  the  Senators  felt  a  great  sense  of  their  responsibility;  and  it  is 
interesting  to  observe  that  hardly  a  partisan  note  was  struck  in  the 
whole  course  of  the  discussion.  The  gentlemen  thoroughly  appre- 
ciated the  problem  they  had  to  meet.  On  the  one  hand  they  found 
an  immense  evil,  and  on  the  other  hand  they  realized  the  power  of 
Congress  to  deal  with  it  was  exceeding  limited.  When  the  bill  was 
finally  reported  back  to  the  Senate  there  is  a  curious  comparison  be- 
tween the  objections  now  made  to  the  measure  by  the  gentlemen  who 
seek  its  amendment,  and  the  opinions  of  the  distinguished  lawyers 
who  framed  and  reported  it,  in  this,  that  the  only  ground  of  objection 
which  such  men  as  Senator  Gray,  Senator  Vest,  Senator  Coke,  Sen- 
ator Reagan,  and  Senator  Hoar  had  was  that  the  bill  did  not  go  far 
enough.  They  did  not  believe  it  to  be,  as  Senator  George  said  at 
one  time,  severe  enough.  But  Senator  Sherman  expressed  his  satis- 
faction with  the  bill,  tor  he  said  that  although  it  was  not  all  that  he 
hoped  for,  yet  he  felt  that  it  was  the  best  that  the  Senate  was  ready 
to  give  at  that  time. 

During  the  course  of  this  discussion  frequent  reference  was  made 
to  the  operation  of  the  bill  as  it  was  variously  presented.  I  now  re- 
fer to  the  amendments,  of  course,  prior  to  its  submission  to  the  Ju- 
diciary Committee  on  March  27.  Attention  was  called  a  number  of 
times  to  the  effect  this  bill  would  have  on  combinations  of  labor, 
agricultural  combinations,  and  various  forms  of  voluntary  associa- 
tions, and  it  was  done  chiefly  to  apply  the  reductio  ad  absurdum  to 
some  of  the  propositions  presented  by  Senator  Sherman.  In  fact, 
we  find  Senator  George  going  so  far — and  he  was  discussing  the 
original  bill,  now,  of  Senator  Sherman — on  February  4,  1889,  as  to 
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say,  when  asked  by  Senator  Sherman  as  to  what  he  thought  was  the 
legal  effect  of  its  language : 

Mr.  Geobge.  But  yet  that  is  the  legal  meaning  and  force  of  the  bill;  and  I 
will  state  to  the  Senate  and  to  the  Senator  from  Ohio  that  it  is  directly  within 
the  terms  of  this  bill  to  forbid  any  number  of  persons  belonging  to  or  Joining  a 
temperance  society  whose  object  Is  to  compel  retailers  of  intoxicating  liquors 
to  give  up  their  business. 

Mr.  Sherman.  Where  men  agree  that  they  will  not  drlnls:  at  all,  does  the 
Senator  think  that  is  a  combination  in  restraint  of  the  trade  of  liquor  sellers? 

Mr.  George.  What  is  it? 

Mr.  Sherman.  The  Senator,  as  I  understand,  now  claims  that  an  agreement 
among  several  people  not  to  drink  whisky  or  brandy  is  in  restraint  of  the  trade 
of  selling  whisky  or  brandy,  and  is  therefore  a  combination  within  the  mean- 
ing of  this  bill. 

Mr.  George.  I  Insist  that  a  society  making  an  agreement  or  a  combination 
between  citizens  of  a  town  anywhere  in  the  Union  not  to  drink  nor  to  use  in 
any  way  vinous  or  spirituous  liquors,  and  to  persuade  others  to  a  similar  ab- 
stention, does,  in  the  language  of  this  bill,  tend  to  compel  persons  engaged  in 
retailing  liquor  in  that  community  to  give  up  their  business,  and  the  doing  of 
that  is  expressly  condemned  by  the  third  section  of  this  bill. 

I  call  attention,  Mr.  Chairman,  to  the  fact  that  all  this  discussion 
was  with  respect  to  Senator  Sherman's  original  bill,  not  with  respect 
to  this  present  law. 

Mr.  LiTTLEFiELD.  I  bclieve  Senator  Blair  wanted  to  except  codfish 
from  the  effect  of  the  bill.    • 

Mr.  Emery.  And  a  number  of  other  things.  Senators  suggested 
people  would  say:  "If  you  are  going  to  exempt  this  class  from  the 
bill,  what  are  you  going  to  say  when  those  others  come  along  and  ask 
for  exemption?" 

On  March  24,  1890,  Senator  Teller  discussed  the  bill  and  called 
attention  to  the  fact  that  now,  under  Senator  Sherman's  bill,  labor 
combinations  would  be  illegal ;  for  instance,  that  the  Farmers'  Alli- 
ance would  be  unlawful  per  se.  Mr.  George  asked  to  be  allowed  to 
interrupt  him,  and  upon  his  yielding  Senator  George  said : 

Mr.  Geobge.  The  Knights  of  Labor,  as  I  understand,  are  an  organization  com- 
posed of  citizens  of  the  different  States  of  the  Union,  probably  of  every  State 
of  the  Union.  The  object  of  that  organization,  as  I  understand,  furthermore,  Is 
to  Increase  the  price  of  their  wages.  Now,  increasing  the  price  of  wages  has  a 
tendency,  in  the  language  of  this  bill,  to  increase  the  price  of  the  product  of 
their  labor.  Are  they  not  also  included,  then,  in  the  bill  of  the  Senator  from 
Ohio? 

Mr.  Telleb.  When  I  said. that  the  Knights  of  Labor  were  included  I  meant 
that  they  were  included  both  in  the  cItII  provisions  and  in  the  criminal  pro- 
visions. In  my  Judgment  they  are  in  both.  I  do  not  believe  that  anybody  in 
the  Senate  proposes  to  go  to  that  extent.  It  is  suggested  to  me  by  a  Senator 
near  me  that  the  typographical  union  would  come  in  in  the  same  way. 

Mr.  HiBCocK.  And  it  would  practically  include  all  the  trades  unions. 

Mr.  Texleb.  It  would  practically  include  perhaps  all  the  trades  unions  in 
this  country. 

So  that  these  gentlemen  understood  thoroughly  what  the  effect  of 
the  original  bill  would  be,  and  they  called  attention  to  it  at  this  time 
because  they  were  objecting  to  the  form  in  which  Senator  Sherman 
had  framed  his  bill  for  the  purpose  of  meeting  certain  conditions, 
and  they  told  him  that  under  that  bill  the  mere  organization  of  labor, 
the  mere  combination  itself,  would  be  illegal  and  criminal.  They 
were  not  discussing  the  question  that  is  presented  here  by  the  Hep- 
burn bill  as  to  the  exemption  of  the  operations  of  these  organizations 
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or  certain  of  their  acts  from  the  operation  of  the  law,  nor  is  the  bill 
they  criticised  the  act  as  it  now  is.  The  gentlemen  thoroughly  ap- 
preciated the  difficulty  of  their  subject,  and  they  expressed  it  a  num- 
ber of  times.  Senator  Morgan  dwells  on  that  at  length  on  March 
25,  1890.     He  says : 

It  is  an  intricate  question.  It  taxed  the  i)OwerB  of  the  British  Parliament 
with  all  of  its  omnipotence,  about  two  centuries  to  meet  thfse  combinations 
and  conspiracies  in  trade  and  about  trade. 

Then  he  uses  language  here  which  would  indicate  that  Senator 
Morgan  at  that  time  was  thoroughly  satisfied  that  the  law  could  ap- 
ply to  organizations  of  labor,  and  he  did  not  know  but  what  it  ought 
to  right  then  and  there,  and  the  following  interesting  remark  is  made : 

The  Senator  from  Nevada  [Mr.  Stewart]  has  called  attention  to  a  very  im- 
portant topic  in  this  connection.  I  do  not  know  of  anything  that  has  a  greater 
or  a  more  direct  impression  upon  our  foreign  commerce  and  our  interstate 
commerce  than  the  price  of  labor.  There  are  combinations  among  our  labor- 
ing men  of  various  different  fraternities  continually  being  made  for  the  purpoee 
of  raising  the  price  of  labor.  The  price  of  labor  when  raised  by  combination — 
or,  If  you  please  so  to  call  it,  by  a  conspiracy,  or  in  the  nature  of  a  trust  con- 
fided to  the  hands  of  some  managing  committee,  some  steering  arrangement — 
combinations  of  that  kind  to  raise  the  price  of  labor  must  necessarily  Increase 
the  price  of  commodities  in  interstate  commerce  and  international  commerce. 

Can  anybody  here  answer  me  that  question,  as  a  proposition  of 
law?  Senator  Morgan  there  was  suggesting  that  some  attention 
ought  to  be  paid  to  this  subject.  We  are  not  intimating  that  we 
would  have  desired  or  approved,  or  that  it  would  have  been  a  wise 
thing,  to  make  unlawful  combinations  or  organizations  for  the  pur- 
pose of  protecting  labor,  or  anything  of  that  kind ;  far  from  it 

The  specific  proposition  to  exempt  combinations  of  labor  from  the 
operations  of  the  bill  makes  its  first  appearance  on  March  26,  1890, 
wnen  Senator  Sherman  proposed  in  Committee  on  the  Whole  what 
is  now  substantially  the  Hughes  bill.     It  reads  as  follows : 

Provided,  That  this  act  shall  not  be  construed  to  apply  to  any  arrangements, 
agreements,  or  combinations  between  laborers  made  with  the  view  of  lessening 
the  number  of  hours  of  labor  or  of  increasing  their  wages;  nor  to  any  arrange^ 
ments,  agreements,  or  combinations  among  persons  engaged  In  horticulture  or 
agriculture  made  with  the  view  of  enhancing  the  price  of  agricultural  or 
horticultural  products. 

It  is  interesting  to  observe  at  this  very  time  that  an  amendment 
was  proposed  by  Senator  Aldrich  of  somewhat  the  same  character, 
and  which  has  considerable  bearing  upon  the  discussion  of  this  morn- 
ing, when  the  question  was  raised  as  to  whether  or  not  monopolies 
or  combinations  the  purpose  or  intent  of  which  was  to  lower  prices, 
and  not  to  raise  them,  ought  not  to  be  exempted  from  (he  operation 
of  the  act  or  ought  not  to  be  given  special  consideration  by  the  Gov- 
ernment.   Senator  Aldrich  proposed  on  March  25 : 

That  this  act  shall  not  be  construed  to  apply  to  or  to  declare  unlawful, 
combinations  or  associations  made  with  a  view,  or  which  tend  by  means  other 
than  a  reduction  of  the  wages  of  labor,  to  lessen  the  cost  of  production  or  to 
reduce  the  price  of  any  of  the  necessaries  of  life,  nor  to  the  combinations  or 
associations  made  with  a  view,  or  which  tend,  to  increase  the  earnings  of 
ftersons  engaged  in  any  useful  employment. 

On  the  26th  of  March  Senator  Sherman  opposed  that  amendment 
on  the  ground  stated  by  him,  very  briefly  as  follows  : 

In  my  judgment  this  amendment  practically  fritters  away  the  substantial 
elements  of  the  whole  bill. 
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This  question  came  up  in  the  Senate  on  the  27th  of  March,  1890, 
and  I  want  to  call  the  chairman's  attention  in  that  connection  to 
the  fact  that  I  am  not  attempting  any  quibble  when  I  sa^  that  this 
amendment  was  not  agreed  to  by  the  Senate,  because  there  is  much  in 
the  Senate  debates  to  indicate  that  the  Senate  was  by  no  means  satis- 
fied with  regard  to  many  of  the  amendments  which  had  been  agreed 
to  in  the  Committee  on  the  Whole,  but  wanted  every  opportunity  to 
attack  them ;  and  there  is  a  very  sharp  debate  on  that  subject,  which 
Mr.  Edmimds  brings  to  a  close,  after  a  number  of  Senators  had  ex- 
pressed their  dissatisfaction  with  these  conditions,  by  saying: 

Mr.  Edmunds.  Mr.  President,  it  does  not  appear  to  me  tliat  tliere  is  any  dif- 
ficulty at  all  about  this  business  practically,  altliougti  the  form  of  the  print,  to 
people  who  have  not  followed  it  all  through,  might  be  a  little  misleading.  But 
if  it  were  misleading  in  the  mefe  sense  of  what  has  been  agreed  to  and  what 
has  not,  the  bill  is  now  for  the  first  time  reported  back  to  the  Senate  from  the 
Committee  of  the  Whole.  Every  part  of  this  whole  things  text  and  amend- 
ments — it  does  not  make  the  least  difference  which — is  open  to  motions  to  strike 
out  and  insert  and  every  other  allowahle  motion.  Therefore  no  Senator  can  be 
gotten  into  a  trap,  as  it  might  be  called,  or  be  misled  in  respect  of  losing  any 
right  to  propose  to  change  the  bill,  to  leave  something  out,  or  put  something  ^ 
anywhere  in  it  from  top  to  bottom;  and  the  Senator  from  Ohio  is  entirely  right 
in  saying  that  these  amendments,  when  they  are  reported  from  the  Committee 
of  the  Whole,  must  be  taken  in  the  order  in  which  they  stand  in  the  bill. 

Agfain  that  is  referred  to,  and  there  is  evident  dissatisfaction  with 
a  number  of  amendments,  so  that  when  I  say  that  the  labor  amend- 
ment was  agreed  to  only  in  the  Committee  of  the  Whole,  not  by  the 
Senate,  and  that  it  is  by  no  means  certain  it  would  have  been  ac- 
cepted in  the  Senate,  especially  as  the  argument  against  it  was  made 
in  the  Senate  on  March  27  for  the  first  time,  and  when  the  argument 
was  concluded  it  was  never  answered. 

Mr.  GoAiPERS.  Does  Mr.  Emery  object  to  a  question! 

Mr.  Emert.  No. 

Mr.  GoMPERS.  Ought  not  the  adoption  of  the  amendment  by  the 
Senate  in  the  Committee  of  the  Whole  to  be  taken  as  presumptive  evi- 
dence that  that  was  the  ostensible  desire  of  the  Senate? 

Mr.  Emery.  I  will  assume  that,  if  you  wish,  because  the  assump- 
tion I  make  against  the  intention  of  the  Senate  or  the  intention  of 
the  legislature  not  to  exempt  labor  organizations  from  this  bill  is 
by  no  means  dependent  on  so  trifling  an  incident  as  the  one  I  am 
now  discussing.  I  merely  called  attention  to  that  because  that  is  the 
thing  that  is  constantly  emphasized  by  yourself. 

Mr.  LiTTLEFiELD.  That  is,  your  proposition  is  that  there  were  quite 
a  variety  of  amendments  in  addition  to  that? 

Mr.  Emery.  A  great  number. 

Mr.  LrrTLEFiELD.  And  vour  view  is  that  it  did  not  indicate  a  settled 
condition  of  mind  on  the  part  of  the  Senate? 

Mr.  Emery.  The  question  was  never  j3iscussed  until  the  27th  of 
March.  It  had  been  agreed  to  in  the  Committee  of  the  Whole  on 
the  26th,  and  on  the  27th  that  proposition  was  discussed. 

Mr.  Oomfers.  Senator  Sherman  stated  that  he  embodied  that  pro- 
viso as  suggested  b^  Senator  Greorge.  of  Mississippi,  and  said  that 
this  ought  to  be  satisfactory  to  the  whole. 

Mr.  Emery.  That  is  all  right.  I  will  reach  that  in  a  moment.  I 
will  cover  the  subject  fully. 

39754—08 31 
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Mr.  GrOMPERS.  I  thought  you  were  going  to  some  other  subject. 

Mr.  Emery.  No.  Mr.  Eckaunds  began  ms  discussion  in  the  Senate 
on  that  question  of  exempting  labor  organizations  and  combinations. 
He  discussed  the  evil  of  conflicts  between  combinations,  and  called 
attention  to  the  industrial  conditions  which  existed  in  Washington, 
and  the  fact  that  some  of  these  very  combinations  that  were  under 
discussion  were  making  it  exceedingly  difficult,  if  not  impossible,  for 
a  man  to  secure  employment  in  the  Government  Printing  Office.  He 
said,  on  March  27, 1890 : 

I  remember  it  is  but  a  few  months  since  that  a  citizen  of  the  United  States, 
as  I  was  told,  and  I  believe  truly  a  man  of  good  character  and  little  money — 
they  sometimes  go  together,  Mr.  President,  even  in  the  Senate  of  the  United 
States — a  man  of  good  chtracter  and  little  money,  with  an  interesting  family, 
a  practical  printer,  ingenious,  skilled  in  his  business,  applied  to  be  employed  at 
the  Government  Printing  Office,  the  national,  legislative,  and  executive  estab- 
lishment to  print  the  wise  and  learned  things  that  we  say  from  day  to  day. 
The  Public  Printer,  I  was  told,  wanted  him;  he  was  exactly  the  man  for  the 
place  which  was  vacant,  but  unhappily,  although  a  citizen  of  the  United  States 
of  good  character  and  skill,  the  Public  Printer  was  told  that  if  that  man  was 
suffered  to  enter  intovthe  employment  of  the  United  States  nine-tenths,  perhape 
place  which  was  vacant,  but  unhappily,  although  a  citizen  of  the  United  Statea, 
in  that  establishment  would  not  do  any  more  work  and  would  leave,  and  the 
country  would  go  to  destruction  immediately,  because  what  we  should  have 
said  yesterday  would  not  appear  in  the  Record  to-day.  The  Public  Printer,  I 
believe,  was  not  able — I  will  not  say  did  not  dare,  but  did  not  think  it  expedi- 
ent— to  take  the  man  he  wanted  because,  although  a  citizen,  he  did  not  belong 
to  one  of  these  particular  camps. 

If  that  is  not  tyranny,  I  do  not  know  what  is,  and  I  think  that  the  tyranny  of 
a  thousand  men  is  infinitely  worse  than  the  tyranny  of  one  man.  All  human  ex- 
perience and  all  human  history  prove  that.  The  tyranny  of  the  Commune  in 
France  while  it  lasted  was  infinitely  more  wicked  than  the  tyranny  of  the 
King  that  the  Commune  overthrew. 

Senator  Edmunds  very  evidently  had  in  mind  unions  and  com- 
binations, with  which  we  are  entirely  familiar  to-day,  which  were 
active  at  that  time,  and  which  three  years  after  that  very  discussion 
tied  up  the  interstate  commerce  of  the  whole  country.    . 

I  want  to  call  attention  now  to  Senator  Edmunds's  argument  as 
to  why  labor  organizations  should  not  be  excepted  from  the  operation 
of  this  bill.  There  are  a  number  of  things  he  discusses,  and  I  am  not 
making  any  invidious  distinctions  in  the  text,  but  I  am  only  reading 
that  part  of  it  which  seems  most  applicable.  I  do  not  want  to  read 
all  of  it.  He  goes  on  to  talk  about  the  organizations  on  both  sides, 
and  he  says : 

I  think  the  amendment  is  wrong  in  the  same  way,  which  says  that  while  the 
capital  and  the  plant  in  any  enterprise  shall  not  combine  to  defend  and  protect 
itself,  to  increase  the  price  of  the  product  of  that  capital  and  plant,  the  labor 
which  is  essential  to  the  production  of  that  plant  may  combine  to  Increase  the 
price  of  the  work  that  is  to  be  done  to  make  the  production  of  that  enterprise. 

What  is  the  consequence,  Mr.  President?  The  laborers  of  the  United  States,  I 
will  say,  for  illustration — and  one  illustration  is  as  good  as  the  hundreds  that 
might  be  brought  forward — the  laborers  of  the  United  States  engaged  in  the 
manufacture  of  iron  (which  is  perhaps  the  most  largely  valuable,  take  it  al- 
together, of  all  the  manufactured  products  of  the  United  States)  combine,  as 
this  bill  authorizes  them  to  do,  to  put  up  the  price  of  their  wages;  they  put 
tluMu  up  50  per  cent,  for  illustration.  The  manufacture  of  iron,  the  men  who 
mul  whose  fathers  by  their  labor  have  found  the  iron  mine  and  have  built 
the  iron  mill  and  the  rolling  mill,  and  the  steel-process  mill,  and  all  that  sort 
c»f  thing,  are  prohibited  under  penalties,  as  they  ought  to  be  under  penalties  if 
they  are  prohibited  at  all,  from  combining  to  raise  the  price  of  the  iron  that 
the  workmen  have  made  cost  50  [)er  cent  more  and  to  sell  at  the  advanced  price 
if  they  can. 
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The  consequence  would  be  that  if  the  labor  of  the  United  States  thus  or- 
ganized chose  through  its  headmen  to  put  up  the  price  of  the  manufacturtad 
iron,  that  iron  could  not  be  produced  unless  the  price  at  which  it  was  to  be 
sold  should  be  enhanced  accordingly.  The  result  is  tliat  every  iron  mill  in  the 
United  States  must  break  or  live,  not  according  to  the  demand  for  iron,  not 
according  to  its  production,  but  according  to  the  will  of  the  men  employed  to 
make  it.    Now,  put  it  the  other  way 

Mr.  6B0B0B.  Will  the  Senator  allow  me  to  ask  a  question? 

Mr.  Edmunds.  Yes. 

Mr.  Oboboe.  Can  not  the  manufacturers  of  iron  practically  put  up  the  price, 
each  for  himself,  according  to  the  cost  that  it  may  be  to  him  to  manufacture, 
without  combination? 

Mr.  Edmunds.  So  he  can,  undoubtedly,  and  so  can  the  laborer  put  up  the 
price  in  any  particular  mill  of  his  labor  in  making  tliat  iron.  They  stand  on  a 
perfect  equality  before  the  law  and  in  morals..  There  is  no  sin,  I  take  It,  in  a 
perfect  equality  before  the  law  and  in  morals.  There  is  no  sin,  I  take  It,  In 
owning  an  iron  mine  or  an  iron  mill ;  it  is  morally  right.  There  is  no  sin  in 
being  a  puddler  in  a  furnace,  I  take  it;  it  is  a  moral  right,  and  the  income  of 
the  work  of  that  puddler,  his  labor  and  his  muscle  and  his  intellect,  are  the 
capital  that  he  puts  into  it.    The  prodnc^t  is  the  iron. 

Mr.  Gboboe.  Allow  me  to  ask  another  question. 

Mr.  Edmunds.  Certainly. 

Mr.  Geobge.  If  the  capitalists,  the  manufacturers,  are  allowed  to  combine, 
they  having  large  capital,  they  having  the  means  to  live  and  support  their 
families  during  a  shut  out  or  a  shut  down  of  the  work,  what  good  will  a  com- 
bination of  the  laborers  do  when  they  would  starve  for  want  of  their  daily 
wages  to  feed  themselves  and  their  wives  and  children? 

Mr.  Edmunds.  It  will  not  do  any  good  at  all ;  and  if.  on  the  other  hand,  the 
laborers  combine  and  say,  **  We  will  not  do  this  thing  anywhere  in  the  United 
States  of  America  unless  you  give  us  all  there  is  in  it,  and  you  shall  not 
arrange  among  yourselves  not  to  destroy  each  other  and  sell  your  things  by 
common  consent  at  a  higher  price  than  you  did  b^ore,  unless  you  go  to  the 
penitentiary"  (for  that  is  prohibited),  what  good  will  that  do  except  to  break 
down  the  whole  interests  of  society  and  destroy  everybody? 

The  fact  is  that  this  matter  of  capital,  as  it  is  called,  of  business,  and  of 
labor  is  an  equation,  and  you  can  not  disturb  one  side  of  the  equation  without 
disturbing  the  other.  If  it  costs  for  labor  50  per  cent  more  to  produce  a  ton 
of  iron,  that  50  per  cent  more  goes  into  what  that  iron  must  sell  for,  or  some 
part  of  it.    I  take  it  everybody  will  agree  to  that. 

Very  well.  Now,  if  you  say  to  one  side  of  that  equation,  "  You  may  make 
the  value  of  the  price  of  this  Iron  by  your  combination  for  wages  in  the  whole 
Republic  or  on  the  continent,  but  the  man  for  whom  you  have  made  the  iron 
shall  not  arrange  with  his  neighbors  as  to  the  price  they  will  all  sell  it  for, 
so  as  not  to  destroy  each  other,"  the  whole  business  will  certainly  break, 
because  the  connection  between  the  plant,  as  I  will  call  it  for  short,  and  the 
labor  that  works  that  plant  is  one  that  no  legislation  and  no  force  in  the 
world — and  there  is  only  one  outside  of  the  world  that  can  do  It— can  possibly 
separate.  They  can  not  be  divorced.  Neither  speeches  nor  laws  nor  Judg- 
ments of  courts  nor  anything  else  can  change  it:  and  therefore  I  say  that  to 
provide  on  one  side  of  that  equation  that  there  may  be  combination  and  on  the 
other  side  that  there  shall  not,  is  contrary  to  the  very  inherent  principle  upon 
which  such  business  must  depend.  If  we  are  to  have  equality,  as  we  ought  to 
have,  if  the  combination  on  the  one  side  is  to  be  prohibited,  the  combination 
on  the  other  side  must  be  prohibited  or  there  will  be  certain  destruction  in 
the  end. 

Then  the  discussion  goes  along  on  other  lines.  Senator  Hoar  got 
the  floor  and  made  the  statement  which  Mr.  Gompers  has  frequently 
quoted,  a  most  excellent  statement,  of  reasons  why  he  thought  excep- 
tions should  be  made.  I  will  not  read  all  of  this.  Then  Mr.  Ed- 
munds takes  it  right  up  and  answers  it  as  follows : 

Mr.  Edmunds.  Mr.  President,  the  Senator  from  Massachusetts,  for  whose 
opinions  I  have  the  greatest  possible  respect,  understood  me  quite  correctly,  as 
he  has  stated,  and  he  has  stated  a  great  deal  better  and  more  strongly  than  I 
could  the  value  of  improving  the  condition  of  the  laboring  people  of  the  United 
States,  in  the  sense  in  which  he  uses  that  term,  as  people  who  earn  their  daily 
bread  by  the  work  of  their  hands,  not  having  accumulated  sufficient  capital 
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or  not  having  had  sufficient  opportunity  to  go  into  business  for  themselves. 
I  agree  to  all  that  entlrdy.  But  when  the  laborer,  unless  he  labors  for  him- 
self in  his  own  plant — ^and  then  he  is  not  laboring  for  wages — ^when  the  wage- 
earner  is  to  earn  wages  he  must  earn  them  from  somebody  that  employs  him. 
That  is  absolutely  indispensable,  and  it  only  needs  stating ;  it  is  the  merest  com- 
monplace. There  must  be  somebody  on  the  other  side  of  what  I  called  a  little 
while  ago  the  equation.    They  are  Inseparable. 

The  laborer  can  not  earn  wages  by  looking  at  the  sliy,  as  beautiful  as  it  is; 
he  can  not  earn  wages  by  looking  at  the  sea,  as  deep  as  It  Is.  He  must  earn 
wages  by  finding  somebody  who  can  afford — unless  he  breaks  and  they  both 
go  to  the  bottom — to  pay  him  the  price  he  demands  for  his  day's  work.  That 
somebody  is  a  corporation,  as  the  Senator  says,  as  one  illustration.  That  cor- 
poration is  only  an  association  of  persons.  There  is  no  corporation  In  the 
world  and  never  can  be,  for  business  purposes  at  any  rate,  that  is  not  simply 
a  form  of  association  of  human  beings  just  like  the  association  of  the  laborers. 

He  deals,  therefore,  on  the  other  side  with  a  human  being,  and  he  wishes 
to  earn  the  highest  wage  he  can.  If  he  gets  that  wage  paid  to  him,  the  thing 
that  he  has  done  must  be  worth  the  money  that  is  paid  to  him  for  doing  it  or 
his  employers  will  fail,  and  then  he  will  have  nothing  to  do  and  the  whole 
business  will  stop.  That  sort  of  thing  has  happened  a  thousand  times,  and  it 
is  happening  every  day  in  every  State  of  the  Union  where  an  enterprise  in 
which  five  men,  ten  men,  one  hundred  men,  a  thousand  men  and  women  are 
engaged  in  helping  carry  on  by  the  work  of  their  hands,  for  wages,  goes  down 
into  the  bottomless  pit  of  bankruptcy,  because  the  amount  of  wages  paid  and 
the  other  expenses  of  the  establishment  do  not  bring  out  money  enoagh  to 
carry  it  on  on  that  scale.  There  is  no  getting  away  from  that,  and,  therefore, 
if  the  wage-earner  is  to  command  the  operation  of  the  statute  and  the  wage 
payer  can  not  go  to  the  community  and  to  his  brother  manufacturers  In  the 
same  town  and  say,  '*  Let  us  agree  to  put  up  the  wages  of  our  laborers  in  all 
our  establishments,  as  they  wish  a  dollar  a  day  more,  and  let  us  put  the  price 
on  our  commodity  that  goes  out  a  dollar  a  ton  more,  or  whatever  it  may  be, 
to  make  that  good,  so  that  we  can  all  live  and  get  on,"  the  two  sides  of  the 
equation  are  not  on  an  equal  footing. 

On  the  one  side  you  say  that  is  a  crime  and  cm  the  other  side  you  say  it  is  a 
valuable  and  proper  undertaklnjr.  That  will  not  do,  Mr.  Piesident.  You  can 
not  get  on  in  that  way.  It  is  iu)rK>ssible  to  separate  them :  and  the  principle 
of  it,  therefore,  ia  that  if  one  side,  no  matter  which  it  is,  is  authorized  to  com- 
bine the  other  side  must  be  aiithorlz«l  to  combine,  or  the  thing  will  break  and 
there  will  be  universal  bankruptcy.  That  is  what  it  will  come  to,  and  then 
the  laborer,  whose  Interest  and  welfaiv  we  are  all  so  really  desirous  to  pro- 
mote, will  turn  around  and  justly  say  to  the  Senate  of  the  United  States: 
"  Why  did  you  go  to  such  legislation  as  that?  Why  did  you  attempt  to  stimu- 
late and  almost  require  us  to  combine  against  our  employers,  and  thus  break 
down  the  whole  industry  of  the  country  and  leave  us  all  beggars?  When  you 
allowed  us  to  combine  and  to  regulate  our  wages,  why  did  you  not  allow  the 
products  that  our  hands  produce<i  to  be  raised  In  price  by  an  arrangement,  so 
that  everybody  that  bought  them  might  pay  the  Increased  price,  and  everybody 
that  was  making  them  all  around  for  whom  we  were  working  could  live  also?  ** 
I  do  not  think,  as  a  practical  thing,  Mr.  President,  that  anybody  will  thank  us 
for  making  a  distinction  of  that  kind. 

That  concludes  Senator  Edmunds's  statement.  After  that,  Mr. 
Chairman,  that  matter  is  never  alluded  to  again.  Nobody  ever  re- 
plied to  that  concluding  argument  of  Senator  Edmunds  as  to  the 
impracticability  and  unfairness  of  exempting  one  class  in  a  com- 
munity from  the  operation  of  a  law  that  was  going  to  be  issued 
against  all  forms  of  combinations  in  restraint  of  trade. 

I  am  discussing  it  at  this  time,  and  I  might  as  well  say  it  for  Mr. 
Gompers's  benefit,  so  that  he  may  understand,  that  I  am  giving  the 
evidence  of  certain  discussions  to  show  what  the  intention  of  the 
legislators  was,  in  answer  to  the  argument  that  they  never  intended 
or  considered  that  it  could  apply  to  combinations  of  labor. 

After  the  discussion  on  March  27  the  bill,  with  all  its  amendments, 
was  referred  to  the  Committee  on  the  Judiciary,  to  be  reported  within 
twenty  days.      It  was  reported  back  on  April  2. 
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Now,  Mr.  Chairman,  all  that  Mr.  Gompers  and  all  those  who  con- 
tend that  this  bill  was  never  intended  to  apply  to  combinations  of 
labor  say  applied  to  the  bill  only  before  it  went  into  the  Judiciary 
Committee.  Every  amendment  proposed  to  specifically  exempt  labor 
organizations  was  suggested  and  proposed  j>nor  to  that  time.  There 
is  no  record,  either  m  the  House  or  the  Senate,  afterwards  of  any 
proposition  to  amend  this  bill  so  as  to  exempt  an^  combination  from 
its  operation,  and  the  terms  of  the  bill  were  plainly  of  universal  appli- 
cation. Senator  Edmunds  was  the  chairman  of  the  Judiciary  Com- 
mittee. Senator  Edmunds  was  the  leading  legal  figure  of  the  Sen- 
ate, and  as  the  chairman  of  the  Judiciary  Committee  you  must  as- 
sume that  he  had  a  very  influential  part  in  the  construction  of  the 
substitute  bill.  It  is  admitted  that  Senator  Sherman  had  practically 
nothing  to  do  with  it  after  it  went  into  the  Judiciary  Committee,  and 
the  Judiciary  Committee  of  that  time  was  the  most  splendidly 
equipped  body  of  lawyers  that  has  ever  sat  in  the  Senate  of  the 
United  States. 

Mr.  Davenport.  The  bill  that  came  out  of  the  Judiciary  Com- 
mittee was  a  totally  different  bill. 

Mr.  Emery.  I  am  coming  to  that.  I  have  called  attention  to  the 
difference  between  these  bills.  Is  it  to  be  assumed  that  Senator 
Edmunds  did  not  carry  the  objections  that  he  expressed  on  the  floor, 
and  which  were  not  answered,  into  the  committee  room?  After 
these  men  had  sat  for  a  year  and  a  half  endeavoring  to  frame  a  bill, 
do  you  mean  to  tell  me  that  when  one  thing  after  another  had  been 
excluded,  for  no  other  reason  but  that  it  did  or  might  have  a  tend- 
ency to  affect  the  legality  of  their  effort,  they  would  deliberately 
insert  in  it  a  thing  that  would  endanger  the  whole  measure?  What 
positive  record  is  there  that  any  attempt  was  made  after  that  power- 
ful speech  of  Senator  Edmunds  against  the  labor  amendment,  what 
record  is  there  of  any  attempt  ever  having  been  made  to  repeat  such 
an  amendment?  None  at  all.  And  yet  that  bill  was  in  both  Houses 
from  April  8,  when  it  passed  the  Senate,  until  June  20,  when  the 
final  conference  committee  report  was  adopted. 

The  bill  was  debated  extensivelv  in  the  House.  The  statement  of 
Representative  Hughes,  that  it  was  passed  hastily  through  the  House 
in  the  course  of  an  hour,  is  utterly  absurd  and  erroneous.  The  bill 
was  debated  for  a  number  of  days  in  the  House.  When  it  went  from 
the  Senate  to  the  House,  after  its  passa^  in  the  Senate  on  the  8th  of 
April,  it  went  into  the  Judiciary  Committee  of  the  House  on  the  25th 
of  April,  and  was  by  that  committee  reported,  and  debated  in  the 
House  on  May  1,  and  on  that  date  was  passed  with  what  is  known  as 
the  Bland  amendment.  It  then  went  to  the  Senate,  and  the  Senate 
considered  it  for,  I  think,  two  or  three  days.  It  was  reported  by  the 
Judiciary  Committee  to  the  Senate  on  May  12,  with  an  amendment 
to  the  House  amendment,  and  was  fi-om  May  13  to  16  in  the  Senate. 
June  11  and  12  the  conferees'  report  was  debated  in  the  House  and 
rejected,  and  a  motion  was  made  for  further  conference.  On  June 
16  it  was  debated  in  the  Senate,  and  thei'e  was  further  conference. 
On  June  20  the  conference  report  was  debated,  and  both  Houses 
receded  from  their  respective  amendments. 

So,  there  was  ample  time,  Mr.  Chairman,  between  the  8th  day  of 
April,  when  this  bill  pa&sed  the  Senate,  and  the  20th  day  of  June, 
when  it  passed  the  House  and  the  conference  report  was  adopted 
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in  both  Houses,  to  amend  this  bill  in  any  way  that  was  necessary. 
Surely,  if  Mr.  Gompers  and  the  gentlemen  who  so  ably  represent 
the  Ainerican  Federation  of  Labor  were  keenly  alive  to  the  situation 
through  a  year  and  a  half  of  continuous  debate,  when  the  language 
that  they  had  specificaUy  asked  to  have  incorporated  in  the  act  was 
in  the  bill  they  must  have  carefully  observed  a  measure  that  was 
reported  and  had  passed  the  Senate  and  the  House  and  was  in  con- 
ference between  the  two  Houses.  There  was  ample  opportunity  to 
suggest  any  necessary  amendment.  They  must  have  had  doubts 
then  as  they  claim  to  have  doubts  now.  But  there  is  not  the  slight- 
est record  of  any  attempt  having  been  made  in  the  Senate  or  in  the 
House  to  suggest  any  such  amendment,  and  with  the  language  as 
plain  as  it  is,  how  can  any  man  say  that  it  was  not  their  intention  to 
cover  all  forms  of  combinations? 

Mr.  LrrTLEFiELD.  Do  I  understand  j'ou  to  say  that  there  were 
other  amendments  relating  to  other  subject-matter  submitted  at 
various  times  during  the  time  ? 

Mr.  Emery.  The  Sland  amendment,  which  was  made  in  the  House, 
applied  specific  language  to  combinations  in  regard  to  interstate 
transportation. 

Mr.  LiTTLEFiELD.  Was  that  subsequent  to  the  time  when  this  bill 
which  is  now  the  Sherman  antitrust  act  was  reported  from  the  Judi- 
ciary Committee  of  the  Senate  to  the  Senate  ? 

Mr.  Emery.  No,  sir. 

Mr.  LiTTLEFiELD.  Then  I  do  not  get  the  chronology  of  it. 

Mr.  Emeky.  I  will  state  it  again.  The  bill  never  was  in  conference 
committee  until  after  it  was  reported  from  the  Judiciary  Committee 
of  the  Senate. 

Mr.  LiTTLEFiELD.  Now,  you  say  there  was  a  proposition  in  the  con- 
ference committee  to  amend  ? 

Mr.  Emery.  No,  sir. 

Mr.  LiTTLEFiEU).  The  bill  never  got  to  the  House  until  it  came  from 
the  Edmunds  committee? 

Mr.  Emery.  It  never  got  to  the  House  until  it  got  there  in  the  form 
in  which  it  presently  is.  The  Bland  amendment  was  proposed  in  the 
House  after  the  bill  was  reported  by  the  House  Judiciary  Committee. 

Mr.  LiTTLEFiELD.  But  it  was  subsequent  to  the'  bill  taking  the  form 
in  which  it  subsequently  became  a  law — that  is,  the  Bland  amendment 
was  suggested  in  the  House  after  the  bill  in  the  Senate  took  the  form 
that  it  now  has  in  law  ? 

Mr.  Emery.  Yes,  sir. 

Mr.  LiTTLEFiELD.  Do  I  get  that  right? 

Mr.  Emery.  Yes.  Then  the  bill  with  the  Bland  amendment  went 
to  the  Senate,  and  the  Senate  amended  the  Bland  amendment  and  re- 
turned it  to  the  House.  The  House  rejected  the  Senate  amendment, 
and  the  Senate  rejected  the  House  amendment  without  its  own  amend- 
ment, and  finally  the  conferees  of  both  Houses  recommended  that  they 
each  recede  from  their  respective  amendments,  and  that  left  it  in  the 
shape  in  which  it  was  referred  to  the  House  by  the  Senate.  Now,  I 
say  that  between  the  time  it  passed  the  Senate— which  was  April  8— 
until  June  20,  when  the  bill  finally  passed  both  Houses,  there  was 
continual  debate  in  both  bodies,  continual  opportunity  for  any  amend- 
ment to  be  oflFered  that  might  be  desired  by  these  gentlemen  if  they 
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believed  the  bill  might  be  understood  to  apply  injuriously  to  them, 
and,  whether  it  should  be  finally  adopted  or  not,  it  seems^ikely  that 
the  same  Senators  who  offered  an  amendment  on  March  26  would  be 
willing  to  offer  an  amendment  afterwards  if  they  thought  the  bill 
stiU  applies  to  labor. 

Mr.  GoMFERS.  Yes,  that  is  just  the  position. 

Mr.  Emery.  That  is  just  the  position.  Now,  Mr.  Grompers  undoubt- 
edly contends  that  the  gentlemen  did  not  believe  that  the  bill  applied 
to  labor  combinations  after  it  passed  the  Senate  on  April  8. 

Mr.  LrrrLEFiELD.  As  I  understand,  he  contends  that  the  people  who 
were  interested  in  the  bill  and  interested  in  its  passage  expressed  their 
individual  opinions  to  him  that  it  did  not  apply  ? 

Mr.  Emery.  Yes. 

Mr.  liiTTLEFiELD.  The  proposition  is  that  during  the  pendency  of 
the  bill  the  opinion  was  expressed  by  men  interested  in  promoting  the 
le^slation  that  it  did  not  mclude  labor  organizations  in  its  terms? 

Mr.  GrOMPERS.  Yes. 

Mr.  Emery.  There  never  was  any  doubt  in  Senator  Edmunds^s 
mind  as  to  what  it  meant. 

Mr.  LrrTLEnELD.  Your  contention  is  that  the  legislative  history  of 
the  bill  absolutely  contraindicates  it? 

Mr.  Emery.  It  specially  contraindicates  it,  when  the  leading  spirit 
of  the  Senate  always  asserted  and  understood  that  it  covered  combi- 
nations of  labor.  He  certainly  intended  that  it  should,  because  he 
said  so  in  a  newspaper  interview.  In  the  Chicago  Inter-Ocean  of 
November  21,  1892 — that  was  before  the  bill  got  into  court  and  was 
held  to  apply  to  labor  organizations — ^Senator  Edmunds  was  inter- 
viewed and  said  this  about  the  Sherman  antitrust  act : 

It  is  Intended  to  and  I  think  it  will  cover  every  form  of  combination  that 
seeks  in  any  way  to  interfere  with  and  restrain  free  competition,  whether  it  be 
oipital  in  the  form  of  trusts,  combinations,  railroad  pools  or  agreements,  or 
labor  through  the*  form  of  boycotting  organizations  that  say  a  man  shall  not 
earn  his  bread  unless  he  Joins  this  or  that  society.  Both  are  wrong,  both  are 
crimes,  and  indictable  under  the  antitrust  law. 

That  is  a  very  clear  statement  of  opinion  on  the  part  of  the  first 
lawyer  of  the  Senate,  and  that  was  not  said  after  the  courts  had 
spoken,  but  before.  Now,  if  Senator  Edmunds  thought  that  in  1892, 
he  thought  it  in  1891,  and  he  must  have  thought  it  in  1890,  especially 
after  he  opposed  any  attempt  to  except  labor  organizations  from  the 
operation  of  the  law. 

But  what  is  the  subsequent  history  of  this  subject  ?  It  will  be  ad- 
mitted, of  course,  that  between  1890  and  1900  the  courts  did  apply  the 
Sherman  antitrust  act  to  combinations  of  labor.  In  the  WorKing- 
man's  Amal^mated  case  in  New  Orleans,  in  1893,  the  very  same  con- 
tention that  Mr.  Gompers  sets  up  here  was  set  up  then,  and  the  court 
disposed  of  it  in  this  way.  I  quote  from  54  Federal  Reporter,  page 
996: 

The  decision  in  that  case  was  sustained  by  the  circuit  court  of  ap- 
peals, and  from  1893  it  was  the  law  of  the  land  with  respect  to  the 
application  of  that  statute  to  combinations  of  labor.  Very  naturally, 
I  assume,  from  1893,  when  the  decision  was  made,  from  tnat  time  on 
efforts  were  made  to  amend  the  act  so  that  it  would  specifically  except 
combinations  of  labor. 
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Mr.  GoMPERS.  And  it  was  passed  by.  the  House  by  a  practically 
unaniinous*vote. 

Mr.  Emery.  Pardon  me,  Mr.  Gorapers,  but  you  made  very  serious 
objection  one  day  about  my  "  butting  in  "  and,  as  you  said,  "  advertis- 
ing myself  "  in  your  time.  Now,  i  see  that  you  apparently  are  ad- 
vertising yourself  in  my  time.  We  may  treat  each  other  with  cour- 
tesv  in  that  matter,  and  I  will  answer  any  questions  you  like  if  you 
will  just  permit  me  to  conclude.  I  am  trying  to  finish  so  as  to  catch  a 
train. 

The  allusion  made  to  the  act  of  1900,  which  passed  the  House, 
brings  me  to  the  further  substantial  and  confirmatory  evidence  of  the 
fact  that  whether  or  not  the  Senate  intended  to  applv  this  act  to 
combinations  of  labor  in  1890,  it  would  not  exempt  labor  combina- 
tions from  its  application  in  1900.  The  amendment  proposing  to 
exempt  labor  organizations  from  the  operation  of  the  Snerman  anti- 
trust act  appears  in  the  report  of  a  mmority  of  the  Judiciary  Com- 
mittee in  1900.  It  was  attached  to  the  bill  m  the  House  on  June  2, 
1900,  as  an  amendment  of  section  7.  It  went  to  the  Senate,  and  un- 
doubtedly the  very  same  arguments  that  were  made  for  the  exemption 
of  labor  organizations  from  the  operation  of  the  Sherman  antitrust 
act  in  1890  were  made  in  1900,  with  increased  cogency  of  ar^ment 
supplied  by  the  fact  that  the  courts  had  applied  it  to  combinations  of 
labor,  and  there  could  no  longer  be  any  question  whether  the  act  did 
apjrfy  to  them  or  not. 

The  statement  was  made  here  that  some  gentlemen  of  this  commit- 
tee said  in  1900  that  the  act  did  not  apply  to  combinations  of  labor, 
and  could  not  be  intended  to  apply  to  them,  which  is  absurd  on  its 
face,  because  when  the  courts  had  so  applied  it  for  ten  years  no  mem- 
ber of  the  Judiciary  Committee  could  doubt  that  it  did  so  apply. 

The  bill  went  to  the  Senate  amended  so  as  to  exempt  comDinations 
of  labor  in  this  wise : 

Sbc.  7.  That  nothing  iu  this  act  »\m\\  be  so  construed  as  to  apply  to  trade 
unions  or  other  labor  organizations  organized  for  the  purpose  of  regulating 
wages,  hours  of  labor,  or  other  conditions  under  which  lat>or  is  to  be  iierformed. 

That  amendment,  together  with  the  rest  of  the  bill,  was  referred 
to  the  Judiciarv  Committee  of  the  Senate. 

Mr.  LiTTLEFiELD.  Senator  Hoar  was  then  chairman  of  that  com- 
mittee? 

Mr.  Emery.  Senator  Hoar  was  then  chairman*  of  the  Judiciary 
Committee  of  the  Senate.  Senator  Hoar  absolutely  opposed  the 
passage  of  any  such  amendment.  Not  only  did  he  oppose  it  person- 
ally, but  he  said  on  February  21, 1901,  and  I  will  use  nis  language: 

There  Is  a  further  i)rovis!on  that  no  labor  organization  or  association  shall 
be  liable  under  the  act  to  which  this  is  an  addition.  I  gave,  as  chairman  of 
the  committee,  several  full  hearings  to  the  representatives  of  the  labor  organi- 
zations of  the  country  who  were  interested  in  promoting  this  legislation,  and 
also  to  the  representatives  of  the  great  organization,  the  Brotherhood  of  Loco- 
motive Engineers,  and  they  agreed  with  me,  all  of  them,  that  these  objections 
were  well  taken  and  that  the  legislation  ought  not  to  pass. 

There  is  the  Brotherhood  of  Locomotive  Engineers  particularly 
referred  to  by  vSenator  Hoar  as  stating  that  they  ought  not  to  be 
exempted  from  the  criminal  features  of  the  Sherman  antitrust  act. 
He  believed  that  there  should  be  an  amendment  that  would  more 
specifically  define  their  rights. 
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Mr.  LiTTLEFiELD.  What  are  you  reading  from — the  Congi*essional 
Record  ? 

Mr.  Emery.  When  I  said  that  he  believed  that  some  amendment 
should  be  made  that  would  more  specifically  define  their  fights  I  was 
not  quoting  from  it.  That  is  the  substance  of  it.  Senator  Hoar  pro- 
posed an  exemption  quite  different  from  that.  Let  me  read  it  again. 
The  House  amendment  is : 

That  nothing  in  this  act  shall  he  so  construed  as  to  apply  to  trade  unions  or 
other  labor  organizations  organised  for  the  purpose  of  regulathig  wages,  hours 
of  labor,  or  other  conditions  under  which  labor  is  to  be  performed. 

Senator  Hoar  s  amendment  is : 

See.  4.  That  nothing  in  said  act  shall  be  so  construed  as  to  apply  to  any 
action  or  combinations,  otherwise  lawful,  of  trade  unions  or  other  labor  organi- 
sations, so  far  as  such  action  or  combination  shall  be  for  the  purpose  of  regu- 
lating wages,  hours  of  labor,  or  other  conditions  under  which  labor  is  performed, 
without  violence  or  interfering  with  the  lawful  rights  of  any  person. 

That  is  a  veiy  different  proposition  from  the  House  amendment; 
so  that  there  is  absolutely  no  justification  for  the  statement  that  it 
was  intended  in  1900,  with  ten  ^ears  of  the  operation  of  the  law  in 
view,  to  exempt  labor  organizations  from  the  luture  operation  of  the 
law. 

Mr.  LiTTLEFiELD.  That  is  pretty  near  the  amendment  suggested  by 
me  in  my  minority  view  later. 

Mr.  Emery.  Yes.  sir.  I^et  me  further  call  your  attention  to  some 
interesting  facts.  Here  is  an  interesting  statement  put  in  here  by 
Mr.  Spooner  in  the  course  of  the  debate  on  this  House  bill  proposmg 
to  amend  the  Sherman  antitrust  act,  on  February  21,  1901.  Senator 
Hoar  discussed  the  bill,  and  the  proposition  then  came  up  as  to 
whether  or  not  the  Senate  Committee  on  the  Judiciary  should  be  re- 
lieved from  further  consideration  of  the  bill,  and  they  got  into  a  dis- 
cussion over  this  very  labor  clause.    The  following  occurred : 

Mr.  Tellkr.  There  was  an  absolute  division  on  the  question  whether  we  would 
rei)ort  it  to  the  Senate  or  not. 

Mr.  Hoar.  Favorably? 

Mr.  Teller.  No.  sfr;  not  favorably. 

Mr.  Spooner.  Without  recommendation? 

Mr.  Teller.  Without  any  recommendation.  I  put  that  motion  myself.  The 
motion  was,  first,  I  think,  that  it  should  be  reiwrted  favorably.  On  that  ques- 
tion I  was  not  in  favor  of  voting  to  report  it  favorably,  I  admit.  I  know  It 
needs  some  amendment.  But  on  the  other  question,  on  reiwrting  it  without 
rei'ommendation,  I  voted  to  report  it,  and  so  did  the  minority  of  the  committee. 

Mr.  Spooner.  This  is  the  record.  I  was  mistaken  so  far  as  the  record  is  con- 
cerned. A  motion  was  made — I  need  not  state  the  mover  of  the  motion — that 
tlie  bill  be  reported  favorably  to  the  Senate  with  the  amendment  relating  to 
the  labor  organizations,  and  upon  that  there  were  4  yeas,  all  Democrats,  and 
there  were  6  nays,  all  Republicans.  Then  the  motion  was  made  to  strike  out 
the  word  "  favorably  "  and  report  it  without  recommendation. 

Mr.  Teller.  That  is  what  I  said. 

Mr.  Spooner.  That  was  lost,  but  not  ui)on  a  roll  call.  I  am  willing  to  say, 
80  far  as  I  am  concerned,  that  I  voted  against  it,  for  I  was  not  willing  that  the 
Jndiciary  Committee  of  this  body  should  report  a  great  measure  like  this  to 
the  Senate  without  recommendation. 

Mr.  Hoar.  Will  the  Senator  pardon  me  a  moment? 

The  President  pro  tempore.  Does  the  Senator  from  Wisconsin  yield  to  the 
Senator  from  Massachusetts? 

Mr.  Spooner.  Certainly. 

Mr.  Hoar.  There  was  no  motion  made  by  anybody— Republican,  Democrat, 
Silver  Republican,  Populist,  or  by  whatever  other  name  i)eople  are  called  In 
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this  world — that  the  bill  should  be  reported  favorably  without  coupling  the 
motion  with  some  proposed  ameudnient. 

Mr.  Sfooner.  I  so  stated. 

Mr.  Telleb.  That  Is  correct. 

Mr.  HoAB.  That  is  correct.    We  all  asnree  on  that. 

Mr.  Sfooner.  I  stated  that  it  was  proposed  it  should  be  reported  faTorably 
with  your  amendment  relating  to  labor  organizations.  Mr.  PresideDt,  that 
there  are  evils  in  the  present  situation  no  man  can  deny.  That  they  ought  to 
be  remedied  as  soon  as  possible  everyone  will  admit.  They  have  been  much 
discussed  in  the  country  and  they  were  much  discussed  in  the  last  OongressL 
A  great  many  propositions  of  legislation  in  regard  to  them  were  made,  some  of 
them  absolutely  ridiculous,  some  of  them  so  palpably  unconstitutional  that 
there  could  be  no  party  division  in  committee  u|K>n  them. 

This  bill  passed  the  House.  After  it  trcM  reported  by  the  Senator  from  Momso- 
chu8ett8  to  the  committee,  toith  every  clause  of  it  stricken  out  tchich  cam%e  from  tht 
House,  except  the  proposed  amendment  as  to  labor  organizations,  we  had  three 
meetings  of  that  committee  devoted  to  no  other  subject  than  a  consideration  of 
the  bill,  o^t  ichich  tee  talked  over,  as  lawyers  do  and  as  laicyers  should,  the  canr 
stitutional  phases  of  this  legislation  frankly  and  fairly;  and  I  have  not  heard 
any  man,  with  perhaps  one  ewception,  in  that  committee  express  his  approval 
of  this  bill — only  one* 

That  is  the  bill  stripped  of  everything  but  the  labor  amendment; 
and  in  the  Judiciary  Committee  of  the  Senate,  composed  of  Repub- 
licans, Democrats,  I'opulists,  and  otherwise,  there  was  only  one  man 
that  favored  the  reporting  of  the  bill.  Yet,  gentlemen  say  that  it 
was  never  the  intention  of  the  Senate  to  apply  this  bill  to  labor 
organizations !  Here  is  a  record  of  the  fact  that  the  lawyers  of  the 
Senate  would  not  recommend  any  such  exception,  regardless  of  their 
party.    Senator  Spooner  continued: 

Now,  Mr.  President,  so  far  as  J  am  concerned,  T  am  not  willing  to  be  a 
demagogue  upon  this  subject.  I  am  not  willing  to  enact  legislation  here  upon 
a  subject  which  I  believe  to  be  unconstitutional. 

That  is  enough.  So  much,  Mr.  Chairman,  for  the  history  of  the 
bill.  It  shows,  in  the  first  place,  that  the  so-called  Sherman  bill 
never  became  the  law.  It  shows,  in  the  second  place,  that  at  the  only 
time  when  there  was  debate  on  the  subject  the  admittedly  leading 
lawyer  of  the  Senate  opposed,  and  opposed  with  all  his  power,  any 
attempt  to  exempt  combinations  of  labor  from  its  operation;  that 
after  the  bill  haa  gone  into  the  Judiciary  Committee  and  had  been 
reported  back  the  amendment  was  not  there,  nor  was  any  attempt 
made  by  anybody  to  amend  it  so  as  to  specifically  exempt  labor 
organizations,  but  an  attempt  was  made,  Mr.  Chairman,  to  apply 
the  law  in  specific  terms  to  railroad  ormnizations,  and  it  was  debated 
in  the  House,  and  it  was  debated  in  the  Senate,  and  the  amendment 
specifically  stating  the  application  of  the  law  to  combinations  in 
transportation  to  prevent  competition  never  became  a  part  of  the 
law.  Consequently,  in  the  trans-Missouri  case  the  contention  was 
raised  that  the  Congress  of  the  United  States  never  intended  that 
the  law  should  apply  to  combinations  of  railroads;  and  they  had  a 
much  stronger  case  than  can  be  possibly  made  by  the  or^nizat\ons 
of  labor,  because  there  was  a  specific  amendment  applying  it  to 
them — not  excepting  them  from  it — which  was  withdrawn  from  the 
bill. 

Mr.    LriTLEFiELD.   That   was   during   the  time   the   bill   was  in 

conference  ? 

Mr.  Emery.  That  is  the  Bland  amendment — substantially  the 
Bland  amendment.    It  was  then  amended  by  the  Senate,  but  it  did 
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not  change  its  meaning.  It  simply  shortened  it,  or  threw  out  what 
it  thought  to  be  surplusage. 

Mr.  Davenport.  Oh,  no ;  the  amendment  in  the  Senate  was  to  spe- 
cifically permit  traffic  arrangements.  The  Bland  amendment  spe- 
cifically forbade  anything  of  that  kind.  The  substituted  amend- 
ment in  the  Senate  was  to  permit  railroads  to  agree  to  maintain 
reasonable  rates.  It  passed  that  amendment.  It  went  over  to  the 
House  in  conference,  the  House  refused  to  adopt  it,  and  ultimately 
the  two  Houses  instructed  their  conferees  to  withdraw  both  amend- 
ments. But  the  amendment  that  the  Senate  proposed  to  the  bill  as  it 
now  stands  was  to  specifically  permit  agreements  between  railroads 
to  maintain  reasonable  rates.    That  is  the  Senate  amendment. 

Mr.  Littlefield.  The  Senate  proposition  is  practically  a  pooling 
proposition. 

Mr.  Davenport.  Which  is  Mr.  Low's  suggestion. 

Mr.  Littlefield.  And  the  Bland  amendment  was  an  attempt  on 
his  part  to  include  in  terms  organizations  of  railroad  corporations 
within  the  meaning  of  the  law,  and  both  of  the  amendments  were 
eliminated  in  the  course  of  the  conference  history  of  the  bill,  as  I 
understand  it. 

Mr.  Davenport.  Yes. 

Mr.  Littlefieid.  So  that  the  legislative  history,  so  far  as  railroads 
were  concerned,  would  tend  to  show  that  they  aid  not  intend  to  in- 
clude railroads  within  its  provisions. 

Mr.  Emery.  SenaW  Hoar  said  in  May : 

The  addition  proposed  by  the  other  House  contains  two  things:  First,  it 
provides  that  any  contract  or  agreement  entered  into  for  the  purpose  of  p^e* 
venting  competition  in  the  sale  or  purchase  of  a  commodity  transported  from 
one  State  or  Territory  to  another  shall  be  prohibited,  and,  then,  that  contracts 
to  prevent  competition  in  the  transportation  of  persons  or  property  from  one 
State  to  another  shall  be  prohibited. 

Mr.  Davenport.  They  wanted  to  make  sure,  so  that  he  made  that 
specific  provision;  and  the  Senate  changed  it  so  that  it  specifically 
permitted  traffic  arrangements,  and  it  went  back  to  the  House  and 
there  was  an  uproar  at  once,  and  they  said,  "  This  a  scheme  to 
repeal  the  provision  of  the  interstate-commerce  act  which  prohibited 
pooling." 

Mr.  Emery.  So  much  for  what  the  history  of  the  bill  demonstrates 
with  regard  to  the  intent  of  the  le^slators,  first,  to  apply  it  and, 
second,  to  grant  an  exemption  from  its  provisions. 

I  wanted  to  call  the  attention  of  the  committee  to  the  manner  in 
which  that  act  has  been  interpreted  by  the  courts,  and  to  ask  the  com- 
mittee if  it  can  find  anything  in  these  decisions  of  the  courts  which 
give  any  just  cause  for  the  continuous  misstatements  by  Mr.  Gk)m- 

Srs ;  I  do  not  say  intentional  misstatements,  for  I  do  not  doubt  that 
r.  Gompers  believes  what  he  says  the  Loewe  decision  and  other 
decisions  of  the  courts  mean ;  I  have  no  doubt  that  he  thinks  that  is 
what  they  mean,  although  they  do  not.  In  that  case,  with  Mr. 
Gompers's  profound  opposition  to  the  decisions  of  the  courts  of  the 
country,  if  he  sets  his  judgment  up  against  theirs,  we  will  have  to 
accept  him  as  the  appellate  division  of  the  Supreme  Court,  I  sup- 
pose. 

Mr.  Littlefield.  Your  idea  is  that  he  absolutely  misconceives  the 
meaning  of  that  decision  ? 
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Mr.  Emery.  Absolutely.  I  want  to  say  not  only  that  this  act  does 
not  apply  to,  or  can  not  be  inferred  to,  prevent  or  interfere  with  the 
combmations  of  labor  for  any  lawful  thing  which  they  have  a  right 
to  do  or  ought  to  be  permitted  to  do.  but,  on  the  contrary,  under 
this  act  a  XJnited  States  judge  has  advised  his  receiver,  subject  to 
his  control,  to  enter  into  a  contract  or  a  collective  bargain  with  the 
railroad  organizations,  and  has  declared  it  to  be  a  ^ood  and  benefi- 
cial thing,  simply  requiring  that  the  contract  which  thev  entered 
into  should  not  have  a  particular  provision  which  he  held  to  be  in 
restraint  of  trade,  and  tnat  the  contract  with  a  particular  organiza- 
tion should  not  operate  to  prevent  others  not  members  of  the  organi- 
zation from  enjoying  employment  under  the  receiver. 

And  let  me  say  in  connection  with  the  statement  that  the  courts 
seem  to  be  unfriendlv,  or  seem  to  be  unfair  to  organizations  of  labor, 
that  I  can  not  understand  and  I  do  not  believe  that  this  com- 
mittee can  understand  upon  what  that  continual  statement  is  based. 
I  know  that  the  chief  justice  of  the  supreme  court  of  New  York 
has  made  a  statement  with  reference  to  the  effect  which  the  activ- 
ities of  organizations  of  labor  have  had  upon  judicial  interpretation, 
which  is  more  significant  than  any  reference  to  the  influence  of  any 
other  organization  in  the  United  States  bj  a  judge  upon  the  bench. 

Mr.  LriTLEFiEU).  You  mean  Chief  Justice  Curran  ? 

Mr.  Emery.  Yes;  Judge  Curran.  He  said,  with  reference  to  the 
interpretation  of  labor  legislation  in  the  case  of  People  ex  rel  Cossey 
V.  Grout,  on  November  29,  1904  (179  New  York,  417),  construing 
the  application  of  the  eight-hour  law  in  an  action  brought  against 
the  city  of  New  York,  where  a  certain  scow  was  manufactured,  it 
was  contended  that  the  Constitution  interfered  with  local  and  munici- 
pal independence: 

The  fear  that  the  many  outrages  of  labor  organizations  or  of  some  of  their 
members  have  not  only  excited  Just  indignation,  but  at  times  have  frightened 
courts  Into  plain  legal  inconsistencies,  and  into  the  annunciation  of  doctrines, 
which,  If  asserted  in  litigations  arising  under  any  other  subject  than  labor 
legislation,  would  meet  scant  courtesy  or  consideration. 

So  that  it  would  appear,  from  a  remark  like  that,  that  the  courts 
were  rather  afraid  of  labor  organizations,  and  that  they  tempered 
their  decisions,  not  that  there  was  any  enmity  cm  their  part  or  any 
bitterness. 

I  want  to  call  attention  to  another  matter  here  that  comes  up 
under  this  decision  in  the  Workingman's  Amalgamated  case. 

Mr.  LiTTiiEFiELD.  You  will  call  attention  to  cases  showing  to  what 
conditions  the  Sherman  antitrust  act  applies?  You  are  going  to  do 
that,  are  you? 

Mr.  Emery.  Much  of  this  ground  has  been  covered  by  my  colleague, 
to  whose  skill  as  a  pleader,  and  great  learning,  the  Supreme  Court 
has  paid  such  a  high  tribute  in  the  case  of  the  Hatters  of  Danbury. 

I  want  to  call  attention  in  the  first  place  to  this,  that  no  court  of 
the  United  States,  as  distinguished  from  the  State  courts,  has  ever 
hinted  or  suggested  that  labor  organizations,  per  se,  were  unlawful, 
or  has  ever  said  that  collective  bargaining  ought  to  be  discouraged 
or  prevented,  or  that  any  reasonable  and  lawiul  activitj^  of  a  labor 
organization  ought  not  to  be  encouraged ;  but,  on  the  other  hand,  they 
have  always  pointed  out  that  the  mere  assertion  that  you  were  acting 
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with  a  laudable  purpose  did  not  make  it  a  fact ;  that  you  were  to  be 
judged  by  what  you  did,  and  the  legality  and  the  morality  of  your 
purpose  was  determined  by  your  intent  and  the  means  which  you 
sought  its  accomplishment,  and  t^at  the  labor  organizations  were 
only  aimed  at  by  the  Congress  of  the  United  States  when  they  were 
doing  things  in  violation  of  the  law. 

The  only  ar^ment  Mr.  Gompers  has  made  here  is  that,  as  labor 
or^ranizations  do  good  things,  tney  should  be  permitted  to  do  bad 
thmgs ;  that  because  thej'  help  a  great  number  of  men,  therefore  they 
ought  to  be  permitted  to  do  everything  they  want  to  do ;  and  as  they 
appl^  to  workingmen,  they  ought  to  be  exempted  from  all  legal  lia- 
bilities imposed  upon  other  citizens  of  the  United  States.  In  this 
case  they  called  attention  to  that  very  plea,  and  the  Court  said : 

It  is  conceded  that  the  labor  organizations  were  at  the  outset  lawful.  But 
when  lawful  forces  are  put  into  unlawful  channels,  i.  e.,  when  lawful  associa- 
tions adopt  snd  further  unlawful  purposes  and  do  unlawful  acts,  the  associa- 
tions themselves  become  unlawful.  The  evil,  as  well  as  the  unlawfulness,  of 
the  act  of  the  defendants  consists  in  this  that,  until  certain  demands  of  theirs 
were  complied  with,  they  endeavored  to  prevent,  and  did  prevent,  everybody 
from  moving  the  commerce  of  the  country. 

As  Judge  Taft  said  of  the  Debs  strike  in  his  address  to  the  Ameri- 
can Bar  Association,  it  was  an  attempt  to  take  the  people  of  the 
United  States  by  the  throat  in  order  to  enforce  demands  made  on 
third  parties. 

Mr.  LiTTLEFiELD.  Who  draws  the  opinion  in  that  last  case? 

Mr.  Emery.  Judge  Billings.  That  case  was  affirmed  in  the  circuit 
court  of  appeals  of  that  district. 

I  want  to  refer  now  to  the  case  of  Waterhouse  v.  Comer,  (55  Fed- 
eral Reporter,  p.  150).  This  is  a  petition  filed  by  Waterhouse  and 
a  "  committee  of  adjustment  of  the  Brotherhood  of  Locomotive  En- 

S'neers  "  against  H.  M.  Comer,  receiver  of  the  Central  Railroad  and 
anking  (^mpany  of  Georgia,  asking  that  the  receiver  be  directed 
to  make  a  contract  with  the  locomotive  engineers. 

Mr.  Davenport.  What  is  the  date  of  that? 

Mr.  Emert.  April  8,  1893.  I  read  this  to  call  your  attention  to 
what  the  court  said. 

Mr.  LiTTLBFEBLD.  Is  that  the  case  where  the  receiver  was  authorized 
to  make  a  contract  or  a  bargain  with  employees? 

Mr.  Emery.  Yes,  sir.  The  receiver  answered  that  he  did  not  want 
to  enter  into  a  contract  with  the  Brotherhood  of  Locomotive  Engi- 
neers because  they  were  liable  to  cease  relations  on  short  notice,  and 
he  was  likely  to  get  caught  in  a  pinch.  That  is  practically  the  way 
he  puts  it  here.    The  court  said : 

The  gravity  and  imi)ortance  of  the  considerations  thus  presented  are  exceed- 
ingly great  The  control,  under  any  circumstances,  hy  the  courts  of  contracts 
between  representatives  of  the  immense  values  invested  with  corporations 
engaged  in  the  public  duty  of  transportation,  and  the  laborers  employed  in  the 
same  service,  will  doubtless  appear  to  many  as  novel  and  dangerous.  It  is 
well,  however,  to  consider  if  a  proper  provision,  by  appeal  to  the  courts,  in  the 
frequent  and  destructive  conflicts  between  organized  capital  and  organized 
labor,  will  not  afford  the  simplest,  most  satisfactory,  and  effective  method  for 
the  settlement  of  such  controversies.  Is  it  not  the  only  method  by  which  the 
public  and,  indeed,  the  parties  themselves,  can  be  protected  from  the  Inevitable 
hardship  and  loss  which  all  must  endure  from  the  frequently  recurring  strikes? 
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It  will  not  be  wise  for  those  engaged  with  the  maintenance  of  public  order  to 
ignore  the  immensity  of  the  changes  in  the  relations  of  the  employing  and  the 
employed  classes,  occasioned  by  the  phenomenal  development  of  commerce  and 
the  prevalence  of  labor  organizations.  We  are  in  this  case  directly  concerned 
with  a  corporation  and  a  labor  organization,  and  both  engaged  in  railway 
transportation. 

Then  he  goes  on  to  make  some  observations  about  the  immensity 
of  the  interests,  and  he  says : 

Certainly,  it  follows,  then,  that  it  is  in  the  power  of  the  court,  in  the  interest 
of  public  order,  and  for  the  protection  of  the  property  under  its  control,  to 
direct  a  suitable  arrangement  with  its  employees  or  officers,  to  provide  com- 
pensation and  conditions  of  their  employment,  and  to  avoid,  if  possible,  an  in- 
terruption of  their  labor  and  duty,  which  will  be  disastrous  to  the  trust  and 
injurious  to  the  public.  There  is  no  reason  why  the  receivership,  in  this  respect, 
should  be  conducted  in  a  manner  diflTering  from  the  large  preponderance  of  the 
successful  and  prosperous  railroads  of  the  country.  It  appears  from  the  proof 
that  about  90  per  cent  of  the  railroads  of  the  United  States  make  contracts  or 
schedules  of  rates  and  regulations  for  the  employment  of  their  operatives,  whicli 
are  agreed  to  by  the  representatives  of  both  parties.  We  are  satisfied  from 
these  facts  that  such  arrangements,  under  proper  restrictions,  aTe  praiseworthy 
and  beneficial  to  both  parties,  and  we  therefore  shall  not  longer  hesitate  to 
direct  the  receiver  to  enter  into  an  appropriate  contract  or  schedule  of  rates 
and  regulations  with  the  engineers.  This  contract,  however,  will  not  be  re- 
stricted to  members  of  the  Brotherhood  of  Locomotive  Engineers,  although 
membership  of  that  order  is  and  will  be  no  disqualification  to  service  on  rail- 
roads under  the  control  of  this  court  so  long  as  the  rules  and  regulations  of 
the  order  are  treated  as  subordinate  to  the  law  of  the  laud.  The  contract  will 
comprehend  all  engineers  employed  by  the  receiver,  whether  members  or  non- 
members  of  the  brotherhood. 

That  is  certainly  a  very  fair  proposition,  Mr.  Chairman.  Then  he 
^es  on  to  discuss  this  particular  proposition  that  is  put  here.  He 
finds  this  rule  to  be  part  of  their  proposed  contract : 

(12)  That  hereafter,  when  an  issue  has  been  sustained  by  the  grand  chief 
and  carried  Into  effect  by  the  Brotherhood  of  Locomotive  Engineers,  it  shall  be 
recognized  as  a  violation  of  the  obligations  if  a  member  of  the  Brotherhood  of 
Locomotive  Engineers  who  may  be  employed  on  a  railroad  run  in  connection 
with  or  adjacent  to  said  road  to  handle  the  property  belonging  to  said  railroad 
or  system  in  any  way  that  may  benefit  said  company  with  which  the  Brother- 
hood of  Locomotive  Engineers  are  at  Issue,  until  the  grievances  or  issues  of 
difference  of  any  nature  or  kind  have  been  amicably  settled. 

That  is  rule  12  of  the  Brotherhood  of  Locomotive  Engineers,  which 
was  held  to  be  in  restraint  of  trade  in  the  Toledo  and  Ann  Arbor 
case.  The  court  declares  that  "  it  is  plainly  a  rule  or  agreement  in 
restraint  of  trade  or  commeree,"  and  he  goes  on  to  apply  it  in  this 
way: 

Construing  these  several  enactments  together,  it  will  be  seen  that  a  com- 
bination of  persons,  without  regard  to  their  occupation,  which  will  have  the 
effect  to  defeat  the  provisions  of  the  interstate  commerce  law  inhibiting  dis- 
criminations in  the  transportation  of  freight  and  passengers,  and  further  to 
restrain  the  trade  and  commerce  of  the  country,  will  be  obnoxious  to  severe 
penalties.  This  will  apply  with  even  greater  force  to  persons  in  the  employ  of 
the  railroads  concerned. 

Mr.  Davenport.  Under  that  rule  the  engineers  of  a  connecting 
road  were  bound  not  to  haul  the  cars  of  another  railroad  against 
which  they  declared  a  strike. 

Mr.  Emery.  That  rule  was  a  part  of  a  contract  of  the  Brotherhood 
of  Locomotive  Engineers  with  the  Toledo  and  Ann  Arbor  Railroad, 
and  the  engineers  on  the  other  road  refused  to  haul  their  cars,  and 
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the  Pennsylvania  Railroad  was  al)out  to  refuse  them  when  an  injunc* 
tion  was  obtained  against  them,  and  this  rule  was  held  to  be  in 
restraint  of  trade. 

Mr.  LiTTLEFiELD.  They  authorized  a  contract  with  that  organiza- 
tion, eliminating  that  rule;  recognizing  the  validity  of  the  organiza- 
tion, notwithstanding  that  rule  was  one  of  their  rules. 

Mr.  Emery.  Yes.  There  are  a  number  of  interesting  cases  along 
that  line  I  wanted  to  call  your  attention  to,  and  I  wanted  to  call  your 
attention  especiallv  to  the  phrase  which  Mr.  Low  and  Mr.  Jenks  and 
others  have  settled  as  a  definition  in  section  4,  providing  that  "  noth- 
ing in  this  act  " — referring  to  the  .Hepburn  bill — ''  shall  be  construed 
to  prevent  any  strike  for  any  purpose  not  unlawful  at  common  law ;  " 
ana  they  suggest  that  definition  as  a  standard  of  action,  and  I  want  to 
call  the  attention  of  the  committee  to  what  the  common  law  was  with 
respect  to  combinations,  assuming  they  mean  by  the  phrase  the  com- 
mon law  of  England — if  that  is  their  purpose.  Of  course  as  to  the 
legal  value  of  such  a  standard,  whether  or  not  it  is  definite  or  in- 
definite, in  a  criminal  provision — because,  of  course,  that  is  a  crimi- 
inal  provision,  and  a  man  is  liable  to  be  imprisoned  for  a  combina- 
tion that  is  for  a  purpose  unlawful  at  common  law — certainly  the 
question  would  have  to  come  up  afterwards  as  to  whether  that  was  a 
sufficient  description  of  an  offense,  and,  further,  as  to  what  common 
law  was  referred  to.  If  it  was  the  common  law  of  the  United  States, 
of  course  there  is  none,  and  there  is  no  possibility  of  conferring  com- 
mon-law criminal  jurisdiction  on  courts  of  the  ifnited  States.  If  the 
chairman  will  permit  me,  I  will  suspend  now. 

Mr.  Davenport.  Mr.  Chairman,  I  understand  that  the  proponents 
of  legislation  of  this  character  have  evolved  a  final  perfected  bill, 
and  Mr.  Low  has  kindly  sent  me  a  copy,  and  I  suppose  it  would  be 
advantageous  to  hear  what  their  changes  are  and  what  the  idea  sought 
to  be  accomplished  is. 

Mr.  LiTTLEFiELD.  Let  me  suggest  this.  Mr.  Gompers  is  here,  and 
is  anxious  to  be  heard  for  a  few  toinutes,  because  he  has  to  be  away 
later  on,  and  perhaps  would  not  return  until  after  the  hearings  are 
over.  Is  it  agreeable  to  everybody  that  Mr.  Gompers  should  be  heard 
now? 

Mr.  Davenport.  It  is  to  me ;  certainly. 

STATEMENT  OF  HON.  SETE  LOW. 

Mr.  Low.  May  I  repeat  before  Mr.  Gompers  the  substance  of  what 
I  said  this  morning  in  his  absence,  that  the  clause  referring  to  labor 
in  the  Hepburn  bul  as  it  came  originally  to  this  committee,  which 
was  the  basis  of  Judge  Davenport's  suspicion  as  to  its  intention,  was 
inserted  into  the  bill  at  my  suggestion.  It  was  not  proposed  by  Mr. 
Gompers,  and  in  the  form  in  which  it  appeared  in  the  bill  he  never 
saw  it  until  it  was  printed ;  and  the  fact  tnat  Mr.  Davenport  discov- 
ered in  it  so  much  that  was  not  there  perhaps  throws  a  little  bit  of 
light  upon  the  character  of  some  of  his  other  criticisms  upon  this  act. 

Mr.  Davenport.  Well,  we  have  discovered  to-day  wno  drew  it, 
and  the  thought  darted  into  my  mind  "  Professor  Low  did  not  draw 
it,  and  Professor  Jenks  did  not  draw  it,  but  Mr.  Morawetz,  who 
represents  one  organization,  and  Mr.  Stetson,  who  represents  another, 
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might  have  drawn  it,"  and  it  occurred  to  me  possibly  that  might  be  the 
sop  thrown,  or  a  proposition  made,  to  secure,  the  support  of  others 
for  this  bill. 

Mr.  Low.  The  saying  is  "  Evil  to  him  who  evil  thinks,"  and  if  this 
bill  can  only  be  interpreted  on  its  merits,  just  as  it  appears,  I  think 
it  will  be  much  more  correctly  interpreted  than  on  the  basis  on  which 
it  is. 

Mr.  LiTTLEFiELD.  That  is  a  historical  motto. 

Mr.  Low.  Mr.  Chairman^,  I  shall  not  be  able  to  be  present  myself 
at  any  hearing  next  week,  unless  it  is  on  Saturday,  and  it  is  possible 
I  may  have  to  be  before  the  Senate  committee  on  that  day,  and  if 
before  this  meeting  adjourns  I  may  say  a  few  words  in  summary,  I 
do  not  know  that  there  is  any  reason  whv  the  hearing  should  not  go 
on  to  completion  on  the  part  of  those  who  oppose  the  bill,  notwitn- 
standing  my  inability  to  be  present. 

Mr.  LiTTLEFiELD.  Of  coursc,  subject  to  reasonable  limitations,  I 
want  to  have  the  hearings  so  conducted  as  to  be  satisfactory  to  every- 
body that  is  interested  m  the  measure.  I  do  not  want  to  have  any 
hearings  go  on  in  the  absence  of  jourself  and  Mr.  Jenks  where  you 
prefer  to  oe  present,  because  I  think  you  are  entitled  to  hear  all  the 
criticisms  that  are  made. 

Mr.  Low.  Mr.  Jenks  can  be  here  on  Thursday.  Personally,  I  can 
pot. 

Mr.  LiTi'LEFiELD.  Would  it  be  agreeable  for  you  to  have  a  continua- 
tion of  the  hearing  after  we  get  through  to-day,  on  Thursday  ? 

Mr.  Ijow.  Entirely. 

Mr.  Davenport.  That  brings  up  this  question :  Here  is,  in  embryo, 
apparently  a  new  bill  which  has  been  drafted,  with  certain  very 
radical  alterations,  as  it  seems  to  me,  in  the  scheme  proposed,  to 
either  the  bill  before  the  Senate  committee  or  the  bill  before  the 
House  committee,  and  I  thought  that  those  changes  and  the  purpose 
of  them  and  the  scope  of  them  would  be  expounded  here  before  us. 

Mr.  Low.  I  shall  be  very  glad  to'  go  on  now. 

Mr.  LiTTi^FiELD.  Mr.  Low  has  submitted  to  me — on  yesterday — 
what  I  understand  he  calls  the  new  draft. 

Mr.  Low.  Yes. 

Mr.  LiTTLEFiELD.  But  SO  far  as  that  is  concerned,  from  now  on  it 
may  be  treated  as  the  substantive  proposition,  and  take  the  place  of 
the  other  bill. 

Mr.  Low.  Of  course  that  draft  is  merely,  first,  a  rearrangement  in 
the  order  of  the  sections,  in  the  interest  of  clearness.  The  whole  ob- 
ject of  the  suggestion  that  the  action  of  the  Commissioner  of  Corpor- 
ations should  be  subject  to  a  rehearing  by  the  Interstate  Commerce 
Commission  as  being  fitting  for  the  purpose,  and  to  a  possible  review 
by  the  court,  is  to  meet  the  feeling  expressed  in  many  quarters  that 
the  original  bill  reposed  and  lodged  too  much  power  in  the  hands  of 
one  person.  As  you  know,  the  first  suggestion  that  was  made  was  to 
transfer  that  duty  entirely  to  the  Interstate  Commerce  Commission, 
on  the  ground  that  it  was  desirable  to  unify  this  entire  control  of 
commerce  under  one  head,  and  also  because  that  body  consisted  of 
more  than  one  member.  We  discovered  when  we  attempted  to  pro- 
ceed along  that  line  that  it  would  very  seriously  interfere  with  the 
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organization  of  the  Bureau  of  Corporations,  and  perhaps  introduce 
a  oonfusion  into  the  administrative  side  of  the  (xovemment  as  or- 
ganized, that  made  it  very  unwise,  and  it  seemed  to  us  that  the  very 
same  end  could  be  accomplished  by  the  process  suggested  in  these 
amendments.  So  far  as  the  rehearing  by  the  Interstote  Commerce 
Commission  goes,  I  think  it  introduces  no  new  question  as  to  the 
character  of  the  power;  it  is  just  the  same  in  one  instance  as  in 
the  other.  I  suppose  that  the  sug^stion  that  there  l)e  a  review  by 
the  court,  and  the  applicability  of  it,  does  depend  upon  whether  that 
is  a  judicial  or  admmistrative  or  legislative  power.  I  do  not  person- 
ally feel  that  it  would  be  very  much  injured  if  that  review  by  the 
court  was  not  embraced  in  the  bill,  because  I  suppose  that  upon  any 
substantial  legal  or  constitutional  questions  it  would  get  mto  the 
court  anyway,  and  an  opportunity  lor  an  administrative  rehearing 
I  think  would  meet  the  practical  demands  in  almost  every  case.  On 
the  other  hand,  if  it  was  legal  and  practicable  to  put  in  the  review  of 
the  court,  it  seems  to  me  it  would  oe  better.  It  seems  to  me  it  goes 
entirely  parallel  with  the  action  taken  in  respect  to  the  Interstate 
Commerce  Commission  in  the  fixing  of  rates.  That  is  all  there  is  to 
that  proposition. 

Mr.  LiTTLEFiELD.  Mr.  Smith,  as  you  will  remember,  recognized  a 
very  substantial  legal  distinction  between  determining  the  rate  of 
transportation  and  the  price  of  the  product. 

Mr.  Low.  I  do  also,  Mr.  Chairman.  I  do  not  attempt  to  confuse 
those  two  things.  And,  notwithstanding  that,  I  think  that  the  very 
fact  that  under  this  Sherman  antitrust  act  not  only  railroads,  but 
all  business  enterprises,  as  well  as  the  labor  unions,  have  been  brought 
in  under  common  regulations,  shows  that  it  is  not  worth  while  for 
the  Government  to  tnr  to  deal  with  these  questions  as  if  they  were 
absolutely  distinct.  Legally  they  may  be,  but  practically  they  are 
very  closely  united.  If  you  go  back  of  what  appears  upon  the  sur- 
face, in  a  great  many  cases  the  same  men  largely  own  and  altogether 
direct  the  great  industrial  corporations,  and  also  the  railroads,  and 
I  do  not  believe  we  can  get  the  best  results  if  we  attempt  to  deal  with 
them  as  if  they  were  two  entirely  different  things.  In  other  words, 
I  think  it  is  a  distinct  improvement  that  is  aimed  at  in  this  new  sug- 
gestion of  ours  to  bring  the  Bureau  of  Corporations  and  the  Inter- 
state Commerce  Commission  into  close  toucn  with  each  other  along 
all  this  line  of  questions.  I  think  that  is  a  far  better  arrangement 
of  the  general  interests  than  to  have  them  kept  apart  as  if  uie  two 
things  were  entirely  distinct. 

The  only  other  change  in  the  bill,  as  I  recall  it,  is  in  the  section 
relating  to  railroads,  wnere  we  have  endeavored  to  restrict  its  opera- 
tion to  traffic  agreements  in  the  sense  approved  bv  the  Chicago  con- 
ference and  objected  to  by  Judge  Cowan.  You  will  recall  he  oDJected 
to  pooling  as  the  combination  of  roads,  and  speaking  of  those  he 
represented,  he  spoke  very  freely  in  favor  of  recognizing  the  right 
ox  trafSc  agreements  to  regulate  rates  in  certain  territory. 

Though  we  felt,  when  me  bill  was  being  drawn,  that  the  interstate 
commerce  laws  and  the  rebate  laws  were  not  affected  at  all  by  this 
law,  and  therefore  I  was  not  entirely  prepared  for  the  broad  interpre- 
tation given  to  section  11  by  Judge  Cowan,  it  seemed  to  us  wise  in 
submittmg  any  amendments  at  all  to  try 
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Mr.  LrrrLEFiELD.  Right  there  you  are  calling  my  attention  to  your 
lan^age  or  the  language  of  your  committee  m  relation  to  pooling, 
and  it  was  suggested  to  my  mind  to  inquire  just  what  was  contem- 
plated by  this  provision,  which  says  "  not  including  pooUnj^  or  freight 
or  earnings  hereafter  made."  Why  do  you  exclude?  When  you  say 
freight  or  earnings,  do  you  not  cover  about  all  the  actiyities  of  the 
raih*oad  ? 

Mr.  Low.  I  suppose  the  intention  of  that  phraseolos]^  was  to  cover 
the  actual  conditions — sending  so  much  freight  by  tnis  line  and  so 
much  by  that,  or  putting  all  the  earnings  into  the  pool  and  dividing 
them.  I  think  there  is  an  absolute  distincticm  between  that  operation 
and  an  agreement  by  whidi  all  the  railroads  in  a  certain  territory 
agree  to  make  common  rates  between  given  points. 

Mr.  LrrTLEFDEU).  Do  you  not  get  about  the  same  ultimate  result 
as  you  would  with  a  pool?  Can  not  they  produce  the  same  results 
by  traffic  agreements  that  they  can  produce  by  simply  an  ordinary 
pool? 

Mr.  Low.  I  am  not  prepared  to  say  what  people  can  produce  by  any 
sort  of  agreement,  Mr.  Chairman.  I  think  there  is  a  clear  line  of  dis- 
tinction 1  have  in  my  own  mind.  Perhaps  that  is  not  happily 
phrased,  but  that  was  the  purpose  of  it. 

Mr.  LrrTUfiFiBii).  Of  course,  I  do  not  know  exactly  what  was  had  in 
mind  by  the  use  of  that  language;  that  is,  I  do  not  know  exactly  what 
condition  of  contracts  or  wnat  state  of  facts  is  intended  to  be  covered 
by  the  language  used  here.  I  am  not  familiar  enough  with  the  rail- 
road business  to  apply  that. 

Mr.  Low.  You  remember  that  Mr.  Cowan  was  very  much  opposed 
to  pooling? 

Mr.  LiTTLEFiBLD.  Ycs;  and  not  at  all  to  traffic  agreements.  I  under- 
stand a  traffic  agreement  in  that  sense  to  be  an  agreement  between 
roads  between  common  points  to  agree  upon  rates  among  themselves. 
Would  not  a  traffic  agreement,  however,  be  broad  enough  to  cover  not 
only  the  matter  of  rates,  but  the  traffic  transporteo^  and  produce 
absolutely  common  results? 

Mr.  Low.  If  it  was  not  for  the  wording  we  have  put  in  as  to  not 
covering  the  freight  (h*  earnings. 

Mr.  LrrTLBFEBLD.  Yes ;  but  oo  you  not  use  "  pooling  "  there  in  a  verj' 
technical  sense,  that  of  simply  putting  into  a  common  treasury  the 
earnings  oi.  all  the  members  who  are  members  of  the  P0<^9  whereas 
you  might  keep  the  earnings  entirely  sejparate  by  virtue  of  traffiic  asree- 
ments  and  then  control  the  amount  ox  the  tramc  transported  and  the 
amount  paid  and  get  substantially  the  same  result  through  agreements 
that  you  would  ^et  through  the  more  simple  method  of  putting  all 
in  one  pool  and  dividing? 

Mr.  Low.  It  might  be  letter  to  get  from  the  Interstate  Commerce 
Commission  the  form  of  words  that  would  be  most  happy.  I  did  not 
think  to  do  that,  I  confess;  but  the  idea  we  had  in  mind  I  have  tried 
to  explain. 

Mr.  LiTTLBFiELD.  What  railroads  are  there  that  want  to  be  allowed 
to  do  these  things?    What  specific  roads? 

Mr.  Low.  I  do  not  know ;  but  I  know  at  a  conference  in  Chicago, 
not  the  railroads  only,  but  the  business  men  and  men  representing 
every  organization  that  was  there  expressed  themselves  in  favor  oi 
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this.  There  was  but  that  one  resolution  upon  which  the  conference 
could  act  unitedly.  * 

Mr.  LiTTLEFiELD.  And  as  to  the  railroad  people,  it  must  be  largely 
academic.  Is  it  not  a  fact  that  the  men  wno  are  now  operating  the 
railroads  ought  to  be  the  men  who  are  able  to  give  us  specific  informa- 
tion on  that  point? 

Mr.  Low.  Yes ;  I  have  no  doubt  they  could. 

Mr.  LrrriiEFisLD.  Of  course,  as  to  what  I  might  think  of  it — or 
another  person  situated  as  I  am — it  would  be  largely  academic,  and 
I>redicated  upon  the  impression  I  might  get  from  the  general  situa- 
tion. 

Mr.  LfOw.  Mav  I  say  a  few  words  on  the  general  situation  as  it  has 
been  developed  by  the  hearings? 

Mr.  LrrTLEFiELD.  Certainly. 

Mr.  Low.  I  may  not  get  another  opportunity  when  I  can  do  so.  I 
think  that  it  is  possibly  apparent  to  everyone  here  who  has  followed 
these  hearings  that,  personally,  I  have  approached  this  subject  not  at 
all  from  the  point  of  view  of  a  lawyer,  but  from  the  point  of  view  more 
of  a  business  man  who  has  had  experience  in  those  lines  himself,  and 
who  has  been  more  or  less  in  touch  with  others  who  are  so  engaged ; 
and  I  think  it  is  clear  that  the  business  community — I  do  not  mean 
now  simplv  the  large  so-called  trusts  or  combinations  or  the  rail- 
roads, but  I  think  the  entire  business  community — feels  that  there  is 
a  need  of  some  modification  of  this  Sherman  antitrust  act.  I  think 
that  was  shown  by  the  attitude  of  Mr.  Towne.  While  he  was  opposed 
to  this  particular  bill  he  did  recognize  that^  for  the  purposes  or  gen- 
eral business,  the  law  ought  to  recognize  m  some  way  that  uncon- 
trolled competition  spellea  "  ruin."  Of  course,  the  difficulty  is  to  find 
the  middle  ground  between  the  extreme  embodied  in  the  Sherman 
law,  forbiddmg  all  restraint  of  trade,  and  the  other  extreme  of  having 
no  restraint  of  trade.  That  was  the  condition  in  which  we  practi- 
cally were  before  this  Sherman  law  was  passed,  and  I  do  not  oelieve 
that  anybody  wants  to  return  to  it.  And  I  repeat  now  what  I  said  in 
the  beginning:  That  while  this  bill  may  not  be  the  very  best  form 
to  brin^  about  that  result,  I  do  think  that  the  purpose  of  the  bill  has 
been  fmlv  justified  by  these  hearings,  by  the  effort  to  find  some  way 
of  amen(iing  the  Sherman  law  which  will  make  it  possible  for  busi- 
ness men — under  proper  circumstances,  if  you  please — to^ombine  in 
restraint  of  trade  under  certain  conditions,  and  to  do  it  lawfully. 

I  remember  that  President  Lincoln  once  said  to  General  Scofield, 
and  I  had  the  opportunity  to  confirm  the  story  from  the  mouth  of 
General  Scofield  himself,  when  he  sent  him  to  Missouri  after  Fre- 
mont had  resigned,  that  he  was  sending  him  to  the  most  difficult 
position  in  the  country,  because  there  the  community  was  sharply 
divided ;  and  he  said  to  him,  "  Greneral  Scofield,  if  one  side  praises 
you  and  one  side  blames  you,  I  can  not  tell  where  I  am,  but  if  both 
sides  blame  you  or  if  both  sides  praise  you,  you  may  count  on  me  to 
my  dying  day."  I  think  we  may  say  of  our  bill  that  we  have  at 
least  struck  the  middle  ground.  It  does  not  perfectly  satisfy  either  ex- 
treme. We  have  not  succeeded  in  satisfying  the  business  men  en- 
tirely, and  we  have  not  succeeded  in  satisrjring  our  friends,  the 
Federation  of  Labor ;  although  I  ask  you  to  notice  that  Senator  Hoar, 
when  this  matter  was  under  consideration  in  1901,  took  exactly  this 
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situation — that  it  is  desirable^  and  that  this  law  should  define  more 
clearly  *what  the  rights  of  organized  labor  are  under  it.  We  have 
tried  to  do  that  along  the  lines  which  have  been  abundantly  explained. 

I  think  in  niy  opening  statement  I  made  the  remark  that  Federal 
incorporation  was  a  question  hardly  above  the  horizon.  Perhaps 
that  IS  just  as  true  now  as  it  was  then,  so  far  as  general  opinion  goes; 
but  I  confess  that  the  effect  of  these  hearings  upon  me  has  been  to 
make  me  feel  that  it  is  the  very  next  thing  to  be  done  if  it  can  be 
lawfully  and  properly  done,  and  for  this  reason :  It  has  been  brought 
out  in  a  way  to  make  it  abundantly  clear  that  while  the  States  can 
control  the  agencies  that  do  enter  interstate  commerce  because  they 
preempt  them,  the  States  cian  not  control  the  commerce  that  is  done, 
and  while  the  United  States  can  control  the  interstate  commerce  that 
they  do,  it  can  not  control  the  agencies  that  do  it,  because  these  are 
created  by  the  States.  It  is  just  as  though  a  fire  engine  throwing  a 
stream  of  water  were  located  near  the  border  of  a  State,  and  the 
State  could  control  the  engine,  but  not  the  stream ;  and  the  effort  is 
to  produce  a  result  that  is  desired  in  the  United  States  by  controlling 
the  stream  without  any  control  over  the  engine,  and  it  would  b? 
bad  enough  if  the  engine  threw  two  separate  streams,  one  of  inter- 
state water  and  the  other  of  State  water,  but  the  fact  is  that  it  is 
all  intermingled,  and  it  is  only  the  drops  that  stop  within  the  State 
line  that  are  controlled  by  the  State  and  only  those  that  go  over  the 
State  line  which  are  controlled  by  the  United  .States.  In  other 
words,  it  seems  to  me  the  very  first  thing  to  be  done  in  order  to  secure 
by  the  United  States  the  regulation  of  the  interstate  commerce  that 
is  contemplated,  I  think,  by  the  Constitution,  and  certainly  is  desired 
by  a  great  many  people  in  the  light  of  modern  development,  is  to 
bring  about  a  situation  where  the  United  States  can  control  not  only 
the  interstate  commerce  that  is  done,  but  the  agency  that  does  it, 
and  I  suppose  that  can  be  done  either  by  an  act  providing  for  the 
Federal  incorporation  of  interstate  commerce,  or  possibly  by  some 
amendment  in  the  corporation  law  of  the  District  of  Columbia, 
which  is  clearly  within  the  power  of  the  United  States  legislative 
body. 

Mr.  LiTTLEFiEU).  Do  you  think  Confess,  under  the  power  to  regu- 
late commerce,  could  create  a  corporation  to  do  State  business? 

Mr.  Low^No.  sir;  but  I  think  it  could  create  a  corporation  to  do 
interstate  business,  and  I  think  if  that  system  was  begun  as  a  volun- 
tary system  it  would  not  be  very  many  years  before  it  would  become 
the  only  system  under  which  interstate-commerce  business  was  done. 

Mr.  LiTTLEFiELD.  Ycs;  but  the  court  held  in  the  Ejiight  case  that 

Eroduction  and  manufacture  was  not  interstate  commerce,  and  you 
ave  got  to  have  production  and  manufacture  in  the  first  instance 
before  you  can  have  commerce  in  the  product  manufactured. 

Mr.  Low.  That  is  true;  but  at  the  present  time  the  same  control 
operates  in  manufactures  as  does  in  the  interstate  commerce,  only  it 
is  a  later  proceeding. 

Mr.  LiTTLEFTFJiD.  Yes ;  that  is  true.  The  State  can  charter  a  cor- 
poration that  can  do  business  anywhere  and  at  all  times,  but  the 
iTnited  States  can  not  charter  a  corporation  to  do  business  in  inter- 
state commerce. 

Mr.  Low.  Could  not  the  Federal  Government  charter  a  corporation 
under  the  District  of  Columbia  ? 
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Mr.  Ltttlefieij).  Yes;  but  that  is  under  our  municipal  jurisdiction. 
That  does  not  advance  the  matter  any.  Corporations  are  chartered 
now  in  the  District  of  Columbia  every  day;  and  I  may  go  further 
and  say  that  I  think  the  District  of  Columbia  has  got  one  of  the 
meanest  incorporation  laws  in  the  countrv. 

Mr.  Low.  It  had  better  be  made  one  oi  the  best. 

Mr.  LrrrLEFiELD.  I  think  so. 

Mr.  Low.  I  am  not  a  lawyer,  and  I  do  not  undertake  to  saj  whether 
the  thing  can  be  done  without  ^n  amendment  to  the  Constitution. 

Mr.  LrrrLEFiELD.  I  understand  your  difficultv. 

Mr.  Low.  But  this  I  do  know — ^that  of  the  nve  countries,  Switzer- 
land, Germany,  Mexico,  Brazil,  and  ours,  ours  is  the  only  one  that 
does  not  put  the  whole  subject  of  commerce  under  the  G^eral  Gov- 
ernment; I  suppose  because  our  Gk)vemment  was  formed  before  the 
railroad  was  thought  of.  I  do  not  think  it  involves  criticism;  it  is 
only  a  statement  of  facts,  and  I  suppose  the  explanation  of  it  may 
be,  or  one  can  say  certainly  that  the  explanation  is,  that  it  was  f  ormea 
at  such  an  early  period  that  the  railroad  and  other  things  that  dis- 
regard the  State  line  had  not  been  thought  of.  Those  came  in  later 
and  that  result  has  followed,  whether  that  was  the  cause  or  not.  The 
present  situation  is,  it  seems  to  me,  of  absolute  ineffectiveness,  because 
neither  the  sovereignty  of  the  State  nor  the  sovereignty  of  the  United 
States  covers  the  whole  situation.  The  State  covers  the  agency,  but 
not  the  thing  it  does.  The  United  States  covers  the  thing  it  does, 
but  not  the  agency  that  does  it.  And  if  anything  more  weak  from 
the  point  of  view  of  effective  regulations  on  the  part  of  either 
sovereignty  could  be  thought  of,  I  think  it  would  be  difficult  to 
imagine  it. 

Mr.  LrrrLEFiELD.  Is  it  yoiir  idea  that  those  conditions  have  resulted 
in  producing  any  embarrassing  financial  situation  through  the  country 
at  large  ? 

Mr.  Low.  I  think  that  right  in  the  face  of  this  Sherman  Act  we 
have  seen  the  greatest  combinations  formed ;  I  do  not  say  in  restraint 
of  trade,  because  I  do  not  know,  but  we  have  certainly  seen  the 
greatest  concentration  of  wealth  and  of  power  in  industry  and  in 
commerce  that  was  evei-  known  of;  so  that  the  law  has  not  been 
effective  to  prevent  that,  and  yet  that,  I  suppose,  is  exactly  what  it 
was  enacted  to  do.  / 

Mr.  LrrrLEFiELD.  Whether  that  may  be  so  or  not,  has,  in  your  judg- 
ment, the  existence  and  the  operation  of  the  law  produced  any 
serious  financial  embarrassment  ? 

Mr.  Low.  I  think  it  is  a  very  important  element  in  the  psycho- 
logical condition  of  the  business  men  to-day.  I  think  the  uncertain- 
ties of  it,  and  the  fear  on  the  part  of  business  men  of  unintentionally 
rendering  themselves  liable  to  the  penalties  of  this  statute,  form 
one  of  the  greatest  incubuses  that  hang  about  the  business  world  at 
the  present  time ;  and  it  is  because  I  think  so  that  I  have  been  willing 
to  give  the  time  I  have  given,  and  to  make  all  the  effort  that  it  has 
involved,  to  try  to  suggest  some  practical  way  of  improving  the  situ- 
ation. 

Mr.  LiTTLEFiELD.  One  phase  of  this  bill  I  wanted  to  call  to  your 
attention  a  little  more  specifically,  and  I  will  preface  it  by  the  sug- 
gestion that  I  suppose  that  all  realize  the  fact  that  the  Bureau  of 
Corporations  up  to  date  has  already  been  subjected  to  considerable 
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criticism — I  am  not  now  suggesting  whether  well  founded  or  other- 
wise— on  the  ground  that  undue  use  either  has  been  or  might  be  made 
of  it  as  a  factor  in  political  campaigns.  I  suppose  that  all  know 
there  has  been  more  or  less  criticism  on  that  line.  Now,  the  question 
is  whether  this  provision  of  your  bill  which  authorizes  the  President 
at  any  time  to  chance  his  rules  and  regulations  after  corporations 
have  Ln  registered  Sght  not  be  open  tolhat  criticism.  FoVinstance, 
so  that  I  may  get  the  full  situation  before  you,  suppose  a  corporation 
to-day  is  registered  and  enrolled  and  has  complied  with  the  condi- 
tions up  to  that  time  established.  Now,  it  is  open  to  the  President, 
if  I  understand  your  theory  correctly,  to  change  those  regulations  at 
any  time  he  likes.  If  I  understand  your  bill  right,  it  is  quite  open 
to  the  President  of  the  United  States  at  any  time  to  promulgate  a 
new  regulation  with  which  corporations  must  comply. 

Mr.  Low.  It  must  be  general,  of  course. 

Mr.  LiTTLEFiELD.  Of  coursc;  it  must  be  general.  We  have  an  ex- 
isting; administration  under  which  we  will  assume,  for  the  purposes 
of  illustration,  that  the  great  bulk  of  the  great  corporations  of  the 
country  may  have  registered.  There  is  a  change  in  administration, 
and  it  may  oe  perhaps  expected,  possibly  with  some  foundation,  that 
when  the  change  comes  about  there  will  be  other  and  more  onerous 
regulations  prescribed  by  the  next  President.  Under  those  circum- 
stances what  would  be  the  natural  pwolitical  tendency  of  this  legis- 
lation? Would  it  be  open  to  any  criticism  on  the  ground  that  the 
great  corporations  in  existence,  registered  in  order  to  maintain  their 
status  and  preserve  their  clean  bills  of  health,  might  be  induced 
perhaps  to  endeavor  to  maintain  the  existence  of  the  administration 
under  which  they  had  registered  in  order  to  prevent  the  election  of 
an  administration  which  might  give  an  adverse  or  a  more  onerous 
Affiliation  ? 

Mr.  Low.  Mr.  Chairman,  I  think  that  everything  that  brings  about 
connection  between  business  and  Government  is  per  se  objectionable 
if  it  can  be  avoided. 

Mr.  LiTTLEFiELi).  Ycs;  but  this  does  it  directlv,  does  it  not? 

Mr.  Low.  It  is  always  possible  to  abuse  power.  As  we  have  stated 
in  the  progress  of  this  discussion,  it  is  just  as  satisfactory  to  us  to 
have  the  suggestion  inserted  in  the  bill  to  meet  the  inquiry. 

Mr.  LiTTLEFiELD.  Take  your  bill  as  it  stands  now ;  having  had  your 
attention  called  to  this,  will  you  say  whether  or  not  in  your  judgment 
it  would  be  fairly  subject  to  the  criticism  that  it  might  be  abused  for 
political  purposes  ( 

Mr.  Low.  I  do  not  think  the  abuse  could  be  very  great.  It  seems 
Ui  me  that  the  President  of  the  United  States  is  a  man  upon  whom 
rests  a  very  great  responsibility.  He  moves  in  the  light  more  than 
any  other  being  on  earth,  and  everything  that  he  does  is  bound  to  be 
the  subject  of  criticism  all  over  the  country,  and  if  he  should  do  a 
thing  of  that  tendency?  it  would  certainly  be  very  severely  criticised. 
That  it  would  be  impossible,  of  course,  I  can  not  say.  I  do  not  think 
the  danger  is  very  great. 

Mr.  LiTTLEFiELD.  For  the  purposes  of  the  illustration  let  us  assume 
that  Mr.  Bryan,  who  is  certainly  a  very  estimable  gentleman,  has 
some  views  in  relation  to  trusts  and  combinations,  or  combinations 
and  conspiracies  in  restraint  of  trade,  that  are  not  entertained  by  the 
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existing  Administration.  I  do  not  know  whether  that  is  a  fact,  but 
we  will  assume  that  he  does,  and  that  he  happens  to  be  the  nominee 
of  the  Democratic  party  in  the  next  campaign,  so  that  it  is  well  un- 
derstood that  if  he  is  elected  more  biiroensome  reflations  will  be 
the  result.  Perhaps  some  of  the  immunity  conditions  of  that  law 
will  be  entirely  eliminated.  That  is  not  an  inconceivable  proposition, 
and  it  is  not  intimatinfif  that  Mr.  Bryan  is  not  sincere,  and  1  am  not 
clear  that  he  may  not  be  right  about  some  of  his  i)ropositionfi.  and  it 
is  at  least  understood  that  he  has  standards  to  be  applied  under  which 
some  corporations  could  not  get  immunity  under  this  law.  What  do 
you  think  would  be  the  effect  of  that  as  a  political  proposition? 

Mr.  Low.  I  do  not  believe  it  would  maKe  very  much  difference  in 
the  attitude  of  these  corporations,  whether  this  was  a  law  or  not. 

Mr.  LiTTLEFiBLD.  But  would  it  not  give  rise  to  legitimate  public 
criticism? 

Mr.  Low.  It  seems  to  me  that  the  Sherman  law  as  it  stands  is  open 
to  precisely  the  same  objection.  I  am  not  sure  whether  under  the 
Sherman  law  as  it  stands  Mr.  Bryan,  if  he  were  President,  could  not 
set  in  motioif  along  those  lines.  I'here  is  just  as  much  motive,  if  that 
does  constitute  a  motive. 

Mr.  Ltttlefield.  Perhaps  I  do  not  make  myself  quite  clear.  I 
understand  that  Mr.  Bryan,  taking  into  account  the  difficulties  in- 
volved in  this  whole  situation,  and  seeing  the  necessity  of  getting  some 
standard  if  he  could,  might  say  that  in  his  judgment  a  corporation 
that  controlled  over  51  per  cent  of  the  product  was  an  injurious  com- 
bination. Now,  we  have  the  United  States  Steel  Company,  for  in- 
.«^nce,  that  controls  at  least  55  per  cent  of  the  product.  If  Mr.  Bryan 
was*  President  of  the  United  States,  and  he  issued  a  regulation  that 
under  no  circumstances  should  any  corporation  be  registered  that 
controlled  over  51  per  cent  of  the  product,  all  the  corporations  in  ex- 
cess of  that  would  be  outside  of  the  inununity  provision,  would  they 
not?  And  that  might  be  a  perfectly  honest  exercise  of  discretion  on 
his  part. 

Mr.  Low.  If  they  were  outside,  they  would  be  only  where  they  are 
now. 

Mr.  LiTTLEFiELD.  That  is  true,  but  the  point  I  am  trying  to  get  at 
is  whether  or  not  that  condition,  if  it  was  created  by  law,  woidd  or 
would  not  be  subject  to  the  criticism  that  the  legislation  was  open  to 
that  political  abuse. 

Mr.  Low.  I  suppose  that  anything  might  lx».  criticised  as  being  open 
to  possible  political  abuse.  But  unless  the  existing  situation  exempts 
them  so  that  the  adoption  of  such  a  resolution  does  not  exempt,  I  do 
not  see  that  the  adoption  of  this  law,  with  that  power  in  the  Presi- 
dent's hands,  would  nave  any  effect. 

Mr.  LiTTLEFiELD.  Supposc  that  two-thirds  of  the  corporations 
should  realize  that  the  change  of  administration  would  result  in  the 
adoption  of  regulations  that  would  eliminate  them  from  the  im- 
munity of  this  Taw,  and  that  that  was  a  possible  thing  to  be  accom- 
plished; do  you  not  think  that  would  be  a  political  factor,  or  do  you 
not  think  that  the  bill  would  be  open  to  any  criticisin  on  that  ground? 

Mr.  Low.  I  will  say  they  are  in  exactly  that  posit icm  now.  There 
are  provisions  under  which  they  get  immunity  now. 

Mr.  Tattvefieu},  Chey  are  just  as  much  subject  to  the  law,  but  you 
create  a  condition  here  by  which  they  would  get  imniunity  and  be  de- 
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prived  of  that  immunity  when  this  change  took  place.  The  question 
IS  whether  legislation  of  that  character  would  be  open  to  legitimate 
political  criticism.    Perhaps  it  would  not. 

Mr.  Low.  I  do  not  feel  competent  to  answer  that  That  is  a  mat- 
ter of  opinion.  It  is  possible  that  the  immunity  claque  of  the  fourth 
section  might  so  change  the  situation  if  it  became  a  law  that  existing 
corporations  could  not  be  attacked  except  upon  the  ground  of  un- 
reasonableness. 

Mr.  LiTTLEFiELD.  Ycs;  and  your  bill  provides  that  the  President 
can  chan^  the  regulations  under  which  they  continue  to  be  regis- 
tered, and  if  they  can  not  register  they  can  not  file  their  contracts. 

Mr.  Low.  There  is  also  a  provision  in  the  law  that  no  one  can  be 
stricken  off  the  roll  without  an  appeal  to  the  court. 

Mr.  LiTTLEFiELD.  The  President  under  this  bill  has  the  power  to 
make  the  conditions  more  drastic  from  time  to  time. 

Mr.  Low.  If  he  did  make  regulations  which  deprived  them  of  this 
immunity  he  would  simply  put  them  back  under  the  law  as  it  is, 
without  any  amendment  such  as  we  propose.  That  seems  to  me  the 
complete  answer  to  that  line  of  inquiry.  • 

Mr.  LiTTLEFiELD.  It  docs  not  seem  to  you  that  the  possession  of  that 
power  on  the  part  of  the  President  would  be  open  to  legitimate  po- 
litical criticism  1 

Mr.  Low.  No;  I  do  not  think  so.  I  think  the  President  of  the 
United  States  has  got  to  be  trusted  with  great  power.  Of  course 
there  is  no  officer  in  the  world  who  has  so  much  power  as  the  Presi- 
dent of  the  United  States. 

Mr.  LiTTLEFiELD.  I  havc  seen  several  statements  in  relation  to  the 
Hepburn  bill  and  the  President's  relation  thereto.  Does  the  com- 
mittee understand  that  the  President  is  behind  the  original  Hepburn 
bill  witii  all  its  provisions,  or  behind  this  subsequent  bill,  or  has  not 
anyone  here  authority  to  make  any  statement  as  to  his  attitude  ? 

Mr.  Low.  I  think  the  only  statement  that  can  be  relied  upon  as  to 
that  is  the  statement  made  by  himself  in  his  own  message. 

Mr.  LiTTLEFiELD.  FurthcF  than  that  no  one  can  go? 

Mr.  Low.  No,  sir. 

Mr.  Davenport.  Mr.  Ix)w  tells  us  to  look  to  the  law  to  find  out 
what  aU  this  is  about,  and  not  to  suspect  that  there  is  something  in  it. 
In  calling  his  attention  and  that  of  tne  committee  to  the  changes  that 
have  been  made  in  this  substituted  bill,  there  are  three  pages  here 
which  I  think  are  positively  revolutionary  in  their  effect  upon  the  bill. 
Having  in  mind  before  us  now  what  has  been  discussed  and  what  is 
in  the  bill,  I  want  to  call  the  attention  of  Mr.  Low  to  this : 

No  prosecution,  suit,  or  proceeding  by  the  United  States  shall  be  begun  under 
the  first  six  sections  of  this  act  for  or  on  account  of  any  such  contract  or  com- 
bination hereafter  made  of  which  a  copy  or  written  statement  shall  have  been 
filed  as  aforesaid,  or  for  or  on  account  of  any  acts  done  in  i>erfonnance  thereof 
by  or  in  behalf  of  such  corporation,  association,  or  person  unless  such  contract 
or  combination  shall  be  in  unreasonable  restraint  of  trade  or  commerce  as  de- 
fined in  section  3  of  this  act. 

The  idea  is  that  the  proponents  of  this  measure  ought  to  explain 
to  this  committee  and  to  those  who  have  occasion  to  criticise  this 
bill  what  is  meant  by  it. 

Mr.  LiTTLEFiELD.  I  think  Mr.  Jenk.s  will  be  l^re  at  the  next  meet- 
ing, and  he  can  do  that. 
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Mr.  Low.  He  can  be  here  by  Thursday.  He  is  not  able  to  be  here 
in  the  early  part  of  the  week.    He  can  be  here  on  Thursday. 

Mr.  LnTLEFiELD.  Do  you  suppose  we  can  probably  conclude  the 
hearings  then  ?  Would  Mr.  Jenks  be  able  to  state  everything  you  care 
to  have  stated  in  the  interests  of  the  proponents  ? 

Mr.  Low.  So  far  as  I  know ;  yes,  sir. 

Mr.  LnTuaiXLD.  We  will  adjourn,  then,  with  that  understanding. 

Mr.  Low.  Will  you  not  let  me  say  how  much  we  appreciate  the 
very  thorough  way  in  which  you  have  ^ne  into  this  measure? 

Mr.  LiTTLEFiELD.  I  havc  ffot  a  lot  of  information  myself. 

Mr.  Low.  I  want  to  say  that  I  trust  the  committee  will  report  the 
bill  I  have  submitted,  and  which  has  been  introduced  by  Mr.  Wilson, 
favorably  to  the  House. 

Mr.  LrrrLEFiBLD.  We  understand  that  is  your  wish. 

STATEMENT  OF  HON.  WILLIAM  B.  WILSON,  A  BEPKE8ENTATIYE 
IN  CONOBESS  FBOM  THE  STATE  OF  PENNSYLVANIA. 

Mr.  Wilson.  I  presume,  Mr.  Chairman,  that  it  may  be  taken  for 
granted  that  everybody  who  believes  in  government  believes  in 
organization,  and  that  laws  that  are  passed  to  prevent  certain 
organizations  are  passed  for  the  reason  that  either  the  purpose  or 
the  methods  of  the  organization  are  injurious  to  the  community  at 
large.  The  Sherman  antitrust  act  was  passed  for  the  purpose  of 
preventing  certain  organizations  or  combmations  from  acting  or  so 
conducting  their  busmess  as  to  extort  unreasonable  profits  from 
people.  Labor  organizations  are  not  organizations  for  profit.  They 
can  not  be  classed  with  that  kind  of  organizations.  They  have  no 
capital  stock  of  any  kind  whatsoever.  They  are  not  engaged  in 
interstate  commerce  of  any  kind.  Their  members  have  nothing  for 
sale  that  goes  into  interstate  commerce.  The  only  thin£  that  they 
have  for  sale  is  their  labor  power.  That  they  have  for  sale,  and  the 
labor  power  of  members  of  labor  organizations  is  not  a  commodity 
that  can  be  used  in  interstate  commerce.  In  addition  to  that,  there 
is  a  rule  in  equity  that  two  parties  to  a  contract  must  be  of  equal 
power  or  else  the  contract  will  not  be  equitable,  except  through  the 
generosity  of  the  stronger  party.  Labor  organizations  are  the  natu- 
ral and  direct  result  of  our  industrial  development,  a  direct  result 
of  copartnerships  and  corporations  that  are  recognized  and  formed 
under  our  laws.  A  corporation  is  but  an  organization  of  men  to 
carry  on  a  given  business  or  to  arrive  at  a  given  purpose.  So  that 
the  law  recognizes  organization  in  the  formation  or  corporations. 

A  corporation  like  the  United  States  Steel  Corporation,  for  instance, 
employing  200,000  men,  under  the  direction  of  one  man  at  the  head, 
acts  as  a  unit  in  dealing  with  all  trade  matters,  with  its  employees,  ana 
acting  as  a  unit  has  greater  power  in  dealing  with  its  emplovees,  or 
with  any  one  of  its  employees,  than  that  employee  could  possibly  have. 
One  employee  seeking  to  make  a  wage  contract,  a  contract  concern- 
ing the  terms  of  employment,  would  have  absolutely  no  power  except 
to  either  accept  the  terms  or  the  corporation,  or  to  refuse  to  accept 
them,  and  if  there  was  a  refusal,  then  the  employee  would  be  out  of 
empiojrment  for  all  time  to  come,  because  tnere  would  be  199,999 
men  still  continuing  on  at  work,  producing  the  material  that  the  steel 
corporation  desired  to  have  produced.     In  order  to  be  anywhere  near 


506  HEARING   ON   HOUSE   BILL  19746 — WILSON. 

equal  in  power  with  that  organization  in  making  a  contract  for  wages 
and  terms  of  employment,  the  employees,  too,  must  act  as  a  unit  as 
well  as  those  who  are  members  of  the  corporation  who  act  as  a  imit 
through  their  management.  And  so,  so  far  as  the  moral  phase  of  it  is 
concerned,  it  is  absolutely  necessary  that  there  should  be  labor 
oi^anizations. 

Mr.  LiTTLEFiBLD.  You  do  not  understand  that  there  is  any  law 
that  prohibits  labor  organizations,  do  yout 

Mr.  Wilson.  I  understand  that  the  decision  of  the  Supreme  Court 
makes  the  Sherman  antitrust  act  apply  to  labor  organizations. 

Mr.  LiTTLBFiELD.  It  applies  to  labor  organizations  when  they  are 
'  enraged  in  contracts  in  restraint  of  trade. 

Mr.  Wilson.  Yes;  when  they  are  engaged  in  contracts  in  restraint 
of  trade. 

Mr.  LiTTLEFiELD.  Do  you  understand  that  the  decision  in  the 
Danbury  Hat  case  prevents  or  makes  Dlegal  labor  organizations! 

Mr.  Wilson.  I  understand  that  that  decision  in  the  Danbury  Hat 
case  makes  it  illegal  on  the  part  of  the  labor  organization  or  on  the 
part  of  two  or  more  individuals,  whether  in  a  labor  organization  or 
otherwise,  to  agree  amongst  themselves  that  that  is  not  the  kind  of  a 
hat  that  they  want  to  use. 

Mr.  LiTTLEriELD.  You  may  look  at  it  from  a  narrow  standpoint, 
but  that  does  not  go  so  far  as  to  say  that  labor  organizations  per  se 
are  illegal. 

Mr.  Wilson.  Labor  organizations  are  of  no  value  to  workingmen 
unless  they  can  exercise  their  collective  power  for  those  things  that 
are  of  benefit  to  workingmen. 

Mr.  Littlefielix  I  imer  that  you  think  that  labor  oi^anizations 
ought  to  be  allowed  to  conduct  such  a  boycott  as  was  neld  to  be 
wifliin  the  prohibition  of  the  antitrust  law  in  the  Danbury  Hat  case. 

Mr.  Wilson.  I  hold  that  workingmen,  either  through  their  organi- 
zations or  otherwise,  have  a  right  to  agree  that  there  are  certain 
things  that  go  into  the  manufacture  of  any  article  which  are  not 
satirfactory  to  them,  and  until  that  is  changed  they  will  not  purchase 
that  article. 

Mr.  LiTTLEFiELD.  You  are  familiar  with  that  case,  I  imagine. 

Mr.  Wilson.  To  some  extent. 

Mr.  LiTTLEFiELD.  Do  you  feel  that  the  labor  organizations  ought 
to  be  authorized  to  do  what  that  case  held  they  were  prohibited  from 
doing? 

Mr.  Wilson.  I  do.  I  believe  that  the  law  should  be  so  changed. 
Now,  I  am  taking  it  for  granted 

Mr.  LiTTLEFiELD.  Then  you  think  labor  organizations  ought  to  be 
allowed  to  engage  in  what  might  be  called  an  interstate  boycott? 

Mr.  Wilson.  1  believe  that  labor  oiganizations  ought  to  have 
the  right  to  agree  that  they  will  not  purchase  any  article  the  ingredi- 
ents of  which,  or  the  means  of  the  manufacture  of  which,  are  not 
satisfactory  to  them. 

Mr.  LiTTLEFiELD.  I  do  uot  think  that  goes  quite  so  far  as  the  acts 
that  were  described  in  the  declaration  in  the  Loewe  case.  Are  you 
familiar  with  the  Buck's  Stove  and  Range  case? 

Mr.  Wilson.  To  some  little  extent. 

Mr.  LiTTLEFiELD.  Do  you  think  that  the  law  ought  to  authorize 
such  a  boycott  as  was  proceeded  against  in  the  Buck's  Stove  and 
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Range  case,  where  the  court  issued  an  injunction  restraining  the 
Federation  of  Labor  from  continuing  that  boycott?  Do  you  thiidc 
they  ought  to  be  authorized  to  do  those  things? 

Mr.  Wilson.  I  believe  that  the  restrictions  that  the  court  has  held 
that  the  Sherman  antitrust  act  placed  around  them  should  be 
removed. 

Mr.  LrrTLEFiELD.  Put  it  the  other  way.  The  Sherman  antitrust 
act  makes  it  a  crime  for  any  person  to  enter  into  a  contract  or  agr^i^ 
ment  that  restrains  interstate  commerce. 

Mr.  Wilson.  Yes. 

Mr.  Littlefield.  It  does  not  proceed,  on  its  face,  on  the  question 
of  affecting  price,  but  it  proceeds  on  the  theory  that  Congress  in 
regulating  commerce  provides  that  it  shall  not  be  interfered  with 
and  restrained  by  anybody  or  by  any  agreement,  and  makes  it  a 
crime  to  do  that. 

Mr.  Wilson.  Yes;  and  in  that  respect  I  beheve  that  the  Shenmati 
antitrust  act  goes  to  a  further  extreme  than  is  for  the  welfare  of 
the  American  people. 

Mr.  LilTLEFiELD.  Let  us  go  a  little  bit  further,  so  as  to  see  jvM 
exactly  where  your  proposition  carries  you,  if  you  undertsand  it 
that  way.  You  think  that  the  labor  organizations  ought  to  be 
allowed  to  enter  into  contracts  and  combinations  which  restraili 
interstate  trade,  and  other  people,  entering  into  the  same  kind  of 
combinations,  producing  the  same  results,  should  be  punished  crimi- 
nally for  doing  that:  that  the  labor  organizations  should  be  allowM 
to  lawfully  do  what  other  people  are  punished  criminally  for  doing? 

Mr.  Wilson.  I  believe  labor  organizations  ought  to  have  the  right 
to  mutually  agree  amongst  themselves,  and  tne  members  thereof 
ought  to  have  the  right  to  mutually  agree  amongst  themselves,  that 
certain  articles  are  suitable  for  them  and  agreeable  to  them,  and 
that  they  will  purchase  them,  and  that  certain  other  articles  are  not 
agreeable  to  them  and  are  not  suitable  for  them,  are  not  manufac* 
tured  in  accordance  with  the  methods  or  with  the  ingredients  that 
they  believe  to  be  suitable  for  them,  and  that  they  ought  to  havte 
the  right  to  agree  to  refuse  to  purchase  that  class  of  articles. 

Mr.  Littlefield.  They  might  be  able  to  do  all  those  things,  po^ 
sibly,  and  not  come  within  the  purview  of  the  Sherman  antitrust  act, 
depending  on  circumstances.  6f  course  we  had  a  great  combination 
on  the  part  of  wage-earners  engaged  in  interstate  commerce  by  which 
they  undertook  to  absolutely  stop  interstate  commerce.  Tnat  w«b 
in  the  Debs  case,  where  Judge  Taft  held  that  the  character  of  thfe 
organization  was  such  that  it  absolutely  paralyzed  interstate  tradlB 
and  commerce,  and  he  held  that  that  comoination  was  one  that  wtb 
prohibited  by  the  Sherman  antitrust  act.  Now,  is  it  your  feeling 
that  the  labor  o^anizations  ought  to  be  authorized  to  do  those  thingsl 

Mr.  Wilson.  1  believe  that  a  labor  organization,  or  one  or  more 
men,  ought  to  have  the  right  to  act  concertedly,  to  leave  the  employ- 
ment of  a  transportation  company  engaged  in  interstate  commerce 
just  the  same  as  they  should  have  the  right  to  leave  the  employment 
of  a  manufacturing  corporation. 

Mr.  Littlefield.  Even  if  it  does  seriously  affect  or  paralyze  busi- 
ness extending  over  a  dozen  or  fifteen  lines? 

Mr.  Wilson.  Even  if  its  effect  extends  over  all  the  lines  of  thfe 
United  States. 
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Mr.  LmxEFiELD.  That  is  what  the  court  held  that  they  could  not 
do  in  the  Debs  case.  You  think  the  law  should  be  changed  so  as  to 
allow  them  to  do  that? 

Mr.  Wilson.  Yes,  air;  I  think  the  law  should  be  so  at  the  present 
time.  It  must  be  remembered  that  the  decisions  of  the  court  in  the 
Debs  case  were  complicated  not  only  with  the  antitrust  law,  but  were 
complicated  also  with  the  interstate-commerce  law  and  the  question 
of  interference  with  the  United  States  mails,  and  in  addition  to  that 
the  allegation  was  made  that  force  had  been  used,  that  riots  had  taken 
place,  and  those  things  were  all  injected  into  the  case.  Now,  I  am 
not  one  of  those 

Mr.  LrrrLEFiELD.  Those  were  simply  matters  of  aggravation. 
They  did  not  affect  the  original  contract. 

Mr.  Wilson.  What  is  that? 

Mr.  LrrrLEFiELD.  They  were  matters  of  aggravation,  and  they 
did  not  affect  the  original  contract. 
r^Mr.  Wilson.  The  case  was  complicated  in  that  manner. 
\;'Mr.  LrrrLEFiELD.  But  it  was  not  contended  in  the  case  that  the 
laboring  men  entered  into  a  combination  to  use  force  or  violence. 
Force  and  violence,  as  it  happened,  were  used  in  the  carrying  out  of 
the  agreement  made,  but  the  allegation  was  not  that  the  men  deliber- 
ately combined  for  the  purpose  of  using  force  and  destroying  property. 
The  case  did  not  go  as  nir  as  that. 

Mr.  Wilson.  The  injunction  that  was  issued  in  the  Debs  case,  if  I 
recall  it  distinctly,  expressly  prohibited  the  us^  of  violence  in  that 
ease. 

Mr.  LrrrLEFiELD.  That  was  proper,  was  it  not! 

Mr.  Wilson.  Proper? 

Mr.  LrrrLEFiELD.  Yes. 

Mr.  Wilson.  As  to  that,  speaking  for  myself,  I  would  say  no. 
Speaking  for  the  labor  organizations,  they  would  say  yes.  Speak- 
ing for  myself  further,  I  would  say  that  I  have  no  use  whatever  for  a 
man  who  uses  violence  in  a  labor  dispute.  I  believe  him  to  be  a 
greater  injury  to  the  labor  movement  tnan  a  strike  breaker  is.  Not- 
withstanding the  fact  that  I  take  that  position,  I  take  the  ground 
that  so  far  as  the  injimction  is  concerned,  and  I  do  not  understand 
we  are  considering  the  injunction  at  the  present  time 

Mr.  LiTTLEFIELD.    No. 

Mr.  Wilson.  I  take  the  ground  so  far  as  the  injunction  is  con- 
cerned that  a  court  has  no  legal  authority  to  issue  an  injunction 
restraining  any  man  or  corporation  from  doing  anything  when  there 
IB  no  property  right  involved,  and  when  the  party  complaining  has 
other  adequate  remedies  at  law. 

Mr.  LiTTLEFIELD.  Where  there  is  an  adequate  remedy  at  law  the 
courts  can  not  issue  an  injunction  at  all,  so  that  that  euminates  the 
injunction  there. 

Mr.  Wilson.  Wait  a  moment. 

Mr.  LiTTLEFIELD.  You  are  a  lawyer,  are  you  not? 

Mr.  Wilson.  No;  I  am  not.  Every  State  in  the  Union  through 
its  legislature,  when  it  has  enacted  into  law  what  is  a  remedy  in  cases 
of  that  kind,  has  provided  a  remedy  against  the  use  of  force,  has  pro- 
vided penalties  and  punishments  where  force  is  used.  The  legisla- 
tive body  has  determined  what  is  an  adequate  romedy  at  law,  and  not- 
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withstanding  the  fact  that  the  legislatures  of  the  various  States  have 
provided  a  remedy  at  law  in  cases  where  force  is  used,  our  courts 
assume  that  there  is  no  adequate  remedy  at  law,  and  issue  restraining 
orders  preventing  the  use  or  force. 

Mr.  LiTTLEFiELD.  No  injunction  can  issue  under  any  circumstances 
except  it  be  to  prevent  irreparable  injurv. 

Mr.  Wilson.  That  is  the  ground  I  taKe^  and  the  legislatures  have 
provided  adequate  remedies  for  the  use  of  violence. 

Mr.  LriTLEFiELD.  You  mean  they  have  provided  remedies. 

Mr.  Wilson.  Each  l^islature  has  provided  that  which  in  the  judg- 
ment of  the  legislature  is  an  adequate  remedy,  I  mean. 

Mr.  LiTTLEFiELD.  There  is  not  anv  legislation  in  any  State  that 
provides  in  any  sense  a  remedy  for  the  benefit  of  the  individual,  be- 
cause the  individual  has  to  secure  his  remedy  through  an  entirely 
different  tribunal. 

Mr.  Wilson.  Then  it  necessarily  follows,  if  the  court  has  not  the 
ri^ht  to  restrain  me  from  assaultmg  you  because  the  assault  would 
injure  your  business  interests  (and  the  court  assumes  that  your  busi- 
ness interests  are  a  property  right)  by  disabling  you  from  attending  to 
your  business  interests,  then  the  court  would  not  have  the  right  to 
restrain  me  from  assaulting  you  because  it  would  interfere  with  some- 
body else's  business  interests.  Labor  organizations  do  not  go  that 
far.  But  I  am  getting  away  from  the  subiect  that  I  am  to  discuss. 
We  believe  that  those  labor  organizations  snould  be  exempt  from  the 
operation  of  the  Sherman  antitrust  act  because  it  woula  be  for  the 
best  interests  of  the  people. 

Mr.  LiTTLEFiELD.  I  shall  have  to  ask  you  to  excuse  me^  Mr.  Wilson, 
at  this  time.  It  has  gotten  so  late  that  I  shall  have  to  adjourn  for  this 
evening.  The  subcommittee  is  to  hold  another  hearing  during  the 
comingweek,  and  I  will  be  glad  to  hear  you  further  at  that  time. 

Mr.  Wilson.  Very  well,  Mr.  Chairman. 

(At  4.30  o'clock  p.  m.  the  subcommittee  adjourned  until  Thursday, 
April  30,  1908,  at  10  o'clock  a.  m.) 

STATEMENT  OF  MB.  SAHTTEL  GOMPEBS. 

Mr.  GoMPERS.  I  wanted  to  say  as  a  preface  to  my  remarks  that  I 
doubt  whether  there  is  any  man  in  the  whole  country  who  may  per- 
haps occupy  or  receive  the  attention  of  our  fellow-citizens  who  is 
clothed  with  less  power  than  myself,  or  any  other  officer  who  would 
occupy  the  presidency  of  the  American  Federation  of  Labor ;  for,  as  a 
matter  of  fact,  there  is  not  anything  that  I  can  say  which  is  binding 
upon  any  man,  woman,  or  child  in  all  the  United  States.  There  is  not 
an  order  or  direction  that  I  can  give  or  would  give  or  could  give  that 
would  have  the  slightest  binding  eflEect  upon  any  man,  woman,  or 
child  in  all  our  country.  The  unions  of  the  working  people  of  our 
country  are  entirely  voluntary;  the  union  of  unions  as  represented 
by  our  federation  is  entirely  voluntary.  There  is  not  an  organization 
affiliated  with  the  American  Federation  of  Labor  which  is  not  an 
absolute  entity  within  itself,  with  its  sovereign  power;  and,  indeed, 
whatever  power  may  come  from  any  utterance  of  mine  is  because  I 
endeavor  to  express  the  views  of  the  men  and  women  who  are  mem- 
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bers  of  the  labor  organizations  of  the  country  and  because  I  trj  faith- 
fully and  as  intelligently  as  the  light  is  given  me  to  express  those 
▼lews. 
I  asked,  before  Mr.  Emery  had  to  leave,  that  I  might  have  an  op- 

Kirtunity  to  ask  him  a  question  or  two,  which  he  at  the  time  right- 
^  Uy  declined  to  be  interrupted  to  answer  because  he  was  crowded  for 
time,  and  immediately  upon  the  conclusion  of  his  statement  he  was 
required  to  leave  to  make  a  train.  I  wanted  to  ask  him  whc^er  it 
was  not  true — notwithstanding  the  fact  that  Senator  Edmonds  had 
made  the  argument  that  he  did  in  the  Senate — ^that  he  in  the  first 
place  extoUed  the  work  of  the  labor  organizations  and  found  them 
neeessary  ?    And  also  whether  it  is  not  true  that  the  proviso  exempt- 


ment  of  yours  in  the  record,  so  that  if  he  has  any  further  statement 
to  make  he  may  make  his  answer  in  the  record.  Will  that  answer 
the  purpose? 

I^.  GoHPERs.  Certainly.  No  one  ever  c|uestioned  the  great  l^al 
ability  of  Senator  Edmunds,  but  I  think  it  is  not  an  expression  derog- 
atory to  his  ability  when  I  say  that  no  one  ever  accused  him  of  being 
a  great  economist;  and  one  of  the  points  that  he  made  in  the  argu- 
ment read  by  Mr.  Emery  clearly  demonstrates  the  statement  that 
so  far  as  economies,  social  economies,  industrial  development,  and 
industrial  and  commercial  progress  wei*e  concerned  he  was  woefully 
deficient.  The  very  statement  that  he  makes  that  workmen  may 
increase  their  wages  a  dollar  a  day,  and  for  that  reason  and  that 
reason  alone  employers  of  labor  would  be  prevented  from  increasing 
the  price  of  their  finished  product,  that  they  would  be  interfered 
with  in  doinff  so,  clearly  shows  this  fact,  that  he  did  not  understand 
that  the  whole  trend  of  industrial  development  meant  this,  tiiat  new 
machinery,  new  tools  of  labor,  new  devices,  new  power,  were  applied 
to  industry  with  every  increase  in  wages,  and  that  bs  a  matter  of 
fact  the  increase  of  wages,  say,  of  a  dollar  a  day,  i|i  modem  industry 
did  not  imply  that  it  meant  a  dollar  a  ton  increased  cost  in  the  fin- 
ished product. 

Mr.  LiTTLEFiELD.  Do  you  not  think  that  the  rate  of  wages  has  a 
direct  relation  to  the  cost  of  the  product  ? 

Mr.  OoMPERS.  Undoubtedly. 

Mr.  LiTTLKFiELD.  Well,  would  not  a  decrease  in  the  rate  of  wages 
tend  to  decrease  the  cost  of  the  product? 

Mr.  OoMPERS.  Not  necessarily. 

Mr.  LiTTLBFiBLD.  I  say  "  tend." 

Mr.  Gk)MPER8.  Not  necessarily.  As  a  matter  of  fact,  the  very  thing 
that  the  Senator  discussed,  in  so  far  as  the  cost  is  concerned,  has 
^ne  on,  and,  as  a  matter  of  fact,  notwithstanding  that,  wages  have 
mcreaeed  to  the  doUar-a-day  mars,  and  perhaps  more,  as  understood 
at  the  time  by  Senator  Edmunds  in  his  speech,  we  are  still  selling 
the  products  of  higher  wage-workers  in  the  United  States  in  the 
cheapest  wage  markets  of  the  world. 

Mr.  LiTTLEFiELD.  Ycs;  but  take  the  existing  condition  of  mechan- 
ical efficiency,  and  assume  that  as  a  constant  factor.  What  do  you 
say  as  to  whether  or  not  the  increase  of  the  wage  in  that  particular 
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industry  without  any  corresponding  development  of  increased  effi- 
ciency-whether  or  not  the  mcreaae  of  wage  is  an  industry  under 
those  circumstances — would  not  have  a  direct  tendency  to  cause  an 
increase  in  the  cost  of  production  ? 

Mr.  GoMPSRB.  If  there  were  any  basis  of  fact  in  the  question,  the 
answer  would  be  true. 

Mr.  LiTTLEFiBLD.  Yes. 

Mr.  GiOMPERS.  But  the  one  thing  is  impossible  in  modem  condi- 
tions, and  the  other  follows  as  a  result. 

Mr.  LiTTLSFiBLD.  Do  you  go  so  far  as  to  wish  to  be  understood 
that  that  is  an  inevitable  law,  or  that  that  is  a  seneral  result? 

Mr.  GoMPERS.  It  is  an  inevitable  law  of  industry.  The  new  ma- 
chine, the  new  thought,  the  new  tool,  the  new  device,  must  find  its 
opportunity  for  acceptance  and  introduction,  and  the  opportunitv 
is  the  necessity  which  brings  forth  the  application  of  the  new  tool, 
the  new  machine,  and  the  new  device. 

Mr.  LiTTLEFiELD.  Quite  true;  but  if  you  get  the  increased  effici- 
ency of  your  machinery,  and  you  do  not  get,  right  along  with  that, 
an  increase  in  the  cost  of  wa^^es,  you  will  necessarily  get  a  reduction 
of  the  cost  of  production,  will  you  not? 

Mr.  GoMPEBS.  I  do  not  think  I  understand  your  question. 

Mr.  LiTTLEFiELD.  I  say,  if  you  get  increased  efficiency  in  your  ma- 
chinery, and  do  not  follow  tb^t  with  an  increase  in  the  rate  of  wage, 
you  necessarily  get  a  decrease  in  the  cost  of  production.  Do  I  make 
that  clear? 

Mr.  Gh>MPBBS.  That  depends  upon  an  entirely  different  proposition. 

Mr.  LaTTLBFosLD.  It  seems  to  me  one  is  related  to  the  other.  I 
would  be  glad  to  hear  you  on  that. 

Mr.  GoMPma.  There  are  many  people  inteUigont  in  everything 
except  tibeir  lack  of  understanding  a&  to  the  development  of  industry. 
There  are  some  who  say,  for  instance,  that,  aft^  aU,  the  cost  price  of 
a  thing  depends  upon  supply  and  demand,  and  when  the  demand  for 
a  thing  increases  the  price  must  neceasanly  go  up.  If  the  demand 
is  reduced,  or  is  not  general,  then  the  price  of  the  article  decreases. 
That  nuiy  be  true  in  ^  far  ^  inanimate  things  are  concerned,  natu- 
ral  conditions,  normal  conditions  into  which  labor — ^into  which  in- 
dustry— does  not  enter,  or  into  which  ingenuity  can  not  enter ;  but  in 
so  far  as  the  production  of  wealtli  is  concernea,  in  so  far  as  industry 
is  concerned,  it  is  often  the  very  reverse ;  for,  as  a  matter  of  fact,  as 
soon  as  the  demand  for  a  thing  becomes  greater  and  more  general, 
the  process  of  manufacture,  the  process  £)r  the  production  of  the 
thing,  accelerates  by  new  devices  and  new  methods  and  machines. 

Mr.  LiTTLEFiELD.  And  increasing  in  supply. 

Mr.  GoMBEBS.  And  increasing  m  supply  to  satisfy  the  demand, 
and  the  prices  go  down. 

Mr.  LiTTLEFiELD.  But  if  vou  did  not  happen  to  get  an  increase  in 
the  supply,  you  would  probably  get  an  increase  in  the  price  if  the 
demand  increased? 

Mr.  GoMPEHS.  Yes,  sir ;  but  that  is  not  in  the  nature  of  industry. 

Mr.  LiTTLEFiELD.  In  other  words,  you  say  that  is  not  the  rule. 

Mr.  GoMPBRS.  It  is  not  the  rule. 

Mr.  LiTTLEFiELD.  YouT  idea  is  that  that  is  not  in  accordance  with 
human  experience? 


512  HEABINQ   ON   HOUSE   BILL  19745 — GOMPERS. 

Mr.  GrOMPEBS.  Yes;  that  is  my  position.  Now,  I  do  not  know  that 
it  is  necessary  to  enter  into  that  more  fully.  I  simply  want  to  dis- 
sent from  the  opinion  expressed  by  Senator  Edmunds  at  the  time 
and  repeated  approvingly  by  Mr.  £mery  this  afternoon.  I  wanted 
to  inquire,  since  Mr.  Emery  had  quoted,  and  I  thought  approvingly, 
the  amendment  which  Senator  Hoar  proposed  to  the  House  bill, 
whether  it  would  commend  itself  to  his  favorable  consideration.  I 
would  like  to  have  known  what  Mr.  Emery's  views  were  in  so  far 
as  that  is  concerned.  He  quoted  Senator  Hoar's  amendment  as  a 
substitute  for  the  House  proposition  in  reference  to  the  organizations 
of  labor,  and  I  was  under  the  impression  that  because  he  made  no 
comment  either  one  way  or  another,  but  inasmuch  as  he  quoted  it 
in  opposition  to  the  amendment  passed  by  the  House  to  its  bUl,  that 
he  would  favor  that  proposition.  I  would  like  to  have  known  his 
position  on  that. 

Mr.  LiTTLEFiELD.  Would  you  favor  it? 

Mr.  GoMPERS.  I  had  not  had  a  chance  to  examine  it.  I  only 
wanted  to  know  his  opinion. 

Mr.  LiTTLEFiELD.  You  would  not  want  to  express  an  opinion  upon 
it  without  having  a  chance  to  examine? 

Mr.  GoMPERS.  I  simply  wanted  to  know  his  opinion. 

Mr.  LUTLEFDELD.    I  SCC. 

Mr.  GoMPEBS.  You  will  remember  that  I  made  some  remark  in  a 
way.  referring  to  any  proposition  that  labor  might  offer,  whether 
it  might  be  simply  made 

Mr.  LriTLEFiELD.  I  understand.  I  did  not  know  whether  that 
proposition  was  submitted  by  the  labor  interests.  It  was  rather  a 
proposition  submitted  by  Senator  Hoar  and  may  not  have  been  in- 
spired or  submitted  by  anv  representative  of  labor  organizations. 

Mr.  GoMPEBS.  Yes.  I  think  that  if  the  arguments  mat  were  made 
by  Senator  Hoar  and  other  Senators  when  this  present  law  was  un- 
der consideration  by  the  Senate  as  a  bill,  particularly  that  to  which 
Mr.  Emery  referred  rather  than  read  and  then  read  from  in  extenso 
from  the  arguments  against,  some  more  light  might  be  thrown  on  the 
attitude  of  mind  of  the  Senators  when  that  bill  was  under  considera- 
tion. 

Mr.  LiTTLBFiELo.  Mr.  Emery's  proposition,  I  think,  is  that  after 
Mr.  Edmunds  made  his  statement  wnich  Mr.  Emery  quoted  from 
quite  extensively  no  discussion  on  that  particular  subject  occurred 
in  either  body. 

Mr.  GoMPERS.  Yes ;  but  the  proviso  exempting  the  labor  organiza- 
tions was  adopted 

Mr.  LiTTLEFiELD.  No;  the  proviso  exempting  the  labor  organiza- 
tions, if  I  remember  his  historical  statement  of  the  legislation,  was 
adopted  before  Senator  Edmunds  made  his  statement  and  in  the 
Conmiittee  of  the  Whole. 

Mr.  GoHPEBS.  Yes. 

Mr.  LxTTLEFiELD.  But  whcB  the  bill  was  reported  from  the  Com- 
mittee of  the  Whole  to  the  Senate  an  amendment  relative  to  labor 
organizations  was  appended. 

Mr.  Gompeb:.  Yes. 

Mr.  LiTTLEFiELD.  The  bill  with  that  amendment  was  referred  to 
the  Judiciary  Committee,  of  which  Senator  Edmunds  was  chairman. 
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out  of  whidi  came  the  existing  Sherman  antitrust  act ;  and  Senator 
Edmunds's  speech  was  made  after  the  action  of  the  Committee  of, 
the  Whole  adopting  the  a9iendment,  if  I  explain  it  right. 

Mr.  60MPER8.  Mr.  Emery  said  that  tliere  was  not  a  proposition 
came  before  the  Senate  or  the  House  reviving  the  exemption ;  and  that 
is  true.  That  is,  so  far  as  that  bill  was  under  consideration,  that  is 
true.  I  think  I  said — and  if  I  did  not  say  it  in  my  first  statement  I 
want  to  say  it  now— that  the  only  reason  that  such  a  direct  amendment 
was  not  proposed  in  either  the  Senate  or  the  House  was  because  the 
Senators  and  some  Members  of  the  House  assured  the  representatives 
of  labor  that  under  no  circumstances  was  it  the  intention  of  the  com- 
mittee that  the  labor  organizations  should  be  included,  and  that  under 
no  construction  of  the  court  could  the  labor  oi^nizations  be  included. 

Mr.  LnriiEFiELD.  You  stated  that  in  your  previous  statement,  and 
Mr.  Emery  called  attention  to  that  in  the  opening  of  his  remarks 
before  you  came  in.    He  quoted  practically  your  statement  in  full. 

Mr.  60MPER8.  Let  me  say  that  I  believe  it  was  in  1883  that  the 
Senate  authorized  the  Committee  on  Education  and  Labor  to  under- 
take an  extensive  investigation  as  to  the  cause  of  the  industrial  de- 
pression, the  large  number  of  workers  unemployed,  strikes,  and  other 
disturbances,  logouts  and  other  disturbances,  and  to  report.  During 
that  period  1  was  thrown  in  frequent  contact — or,  at  least,  I  was  in 
attendance  in  the  Senate  Committee  on  Education  and  Labor  very, 
very  frequently. 

Mr.  LiTTLEFiELD.  Was  that  a  committee  on  tlie  part  of  the  Senate 
or  on  the  part  of  the  House? 

Mr.  GoMPERS.  On  the  part  of  the  Senate — the  Senate  Committee 
on  Education  and  Labor.  The  investigation  lasted,  I  should  think, 
over  a  year,  anyway.  I  frequently  saw  and  was  in  communication 
with  Senators :  I  testified  in  extenso  before  the  committee,  and  I  think 
that  I  have  a  right  to  say,  without  vanity,  that  I  received  every 
courtesv  at  the  hands  of  not  onlv  the  committee  as  a  whole,  but  the 
members  of  the  committee,  and  very  cordial — I  will  not  say  friendly, 
but  very  cordial — relations  resulted.  Senator  George  became  an  ab- 
solute convert  to  the  cause  which  organized  labor  represents.  That 
was  his  amendment.  Several  other  Senators  were  in  entire  accord 
with  us.  When  this  bill  was  under  consideration  by  the  Senate, 
with  others  I  frequently  had  opportunities  to  meet,  and  did  meet, 
with  these  gentlemen,  and  discussed  the  matter,  and  I  expressed  my 
fears:  and  it  was  because  of  that  that  Senator  (Jeorge,  in  consultation 
with  others  and  myself,  drafted  the  amendment  which  was  adopted 
by  the  Senate. 

Mr.  LrmjEFiELD.  Was  that  introduced  by  Senator  George?  I  do 
not  remember  about  that. 

Mr.  GoMPERS.  Senator  Sherman,  rising  in  the  Senate,  stated  that 
he  incorporated  in  the  bill  the  proviso  prepared  and  submitted  by 
Senator  George,  of  Mississippi.  You  will  find  that  in  the  Record. 
Frequently  I  expressed  my  apprehension  when  that  bill  was  recon- 
structed, and  the  Senators  informed  me  and  spoke  t(>  ine  of  it  and 
Juieted  my  fears ;  I  am  free  to  say  thej^  never  entirely  dissipated  them, 
say  this  because  I  sj)eak  from  the  intimate  knowledge  of  these  men's 
faithfulness  to  the  views  they  expressed  and  their  intention  not  to 
include  the  labor  organizations  in   that  .bill.    No  man — not  even 
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courts — in  speaking  of  the  discussions  on  the  bill  will  say  that  the 
original  intention  was  to  include  the  labor  organizations.  The  Sher- 
^man  antitrust  act  came  as  a  result  of  a  feeling  among  the  people 
that  these  great  corporations  were  throttling  them,  were  injuring 
their  business,  were  mvading  their  rights  and  their  interests,  and  it 
was  with  that  object  in  view  that  there  came  up  a  demand  from  the 
people  of  the  country  for  some  sort  of  legislation  that  would  hold 
them  in  check.  But  through  that  entire  discussion,  whether  on 
platform,  or  through  the  press,  you  will  fail  to  find  one  demand  that 
the  organizations  of  labor  be  included  in  such  legislation. 

Mr.  Davenport.  Do  you  recall  whether  Justice  White  was  a  mem- 
ber of  the  Senate  in  1890  ? 

Mr.  GoMPERS.  I  can  not  say.    My  memory  does  not  serve  me. 

Mr.  Davenport.  In  his  dissenting  opinion  in  the  Trans-Missouri 
Traffic  Association  case  he  said  that  in  the  Debs  case  it  was  held  in 
the  lower  court  that  the  Sherman  antitrust  act  applied  to  organiza- 
tions of  labor;  and  speaking  of  that  case  he  saia,  '^This  was  not 
doubts  by  any  member  of  this  court."  I  was  wondering  whether 
or  not  Justice  White  himself  was  a  member  of  the  Senate  at  that 
time. 

Mr.  GoMPERS.  I  can  not  remember.  I  think  Senator  Eustis  was 
a  member  at  that  time. 

Mr.  Davenport.  Mr.  Justice  White  said,  as  you  will  see  if  you  will 
examine  the  dissenting  opinion  in  the  Trans-Missouri  Association 
case,  referring  to  the  decision  of  the  Supreme  Court  in  the  Debs  case 
and  the  decision  in  the  court  below,  that  it  was  lield  that  this  was 
to  apply  to  labor  unions,  and  he  said :  "  This  view  was  not  doubted 
by  tnis  court." 

Mr.  GrOMPERS.  I  do  not  think  that  any  man  is  justified  in  accusing 
me  of  saying,  or  interpreting  any  statement  I  have  made  to  say, 
that,  because  of  the  good  things  done  and  achieved,  and  the  bene- 
ficial results  accomplished  by  the  labor  organizations,  therefore  they 
are  to  be  permitted  to  do  evil  and  the  .unlawful  things.  I  am  sure  . 
that  that  is  a  very  strange  inference  to  draw  from  my  utterances. 

Mr.  Davenport.  The  remark  of  Mr.  Justice  White,  which  I  called 
attention  to,  is  to  be  found  on  page  356  of  166  U.  S.  This  is  in  1896, 
in  the  case  of  the  United  States  v.  The  Freight  Association.    He  says: 

It  has  been  held  In  a  case  Involving  a  combination  among  workingmen  that 
such  combinations  are  embraced  in  the  act  of  (Congress  in  question,  and  this 
view  was  not  doubted  by  this  court.  (In  re  Debs,  64  Fed.  Rep.,  724,  745-755; 
168  U.  S.,  664.) 

Mr.  Wilson,  of  Pennsylvania.  Is  it  not  a  fact  that  the  Debs  case 
included  not  only  a  consideration  of  the  Sherman  antitrust  act,  but 
also  the  destruction  of  the  mails? 

Mr.  Davenport.  Yes;  but  I  understand  from  Mr.  Fuller  here  that 
Mr.  Justice  White  was  a  Senator  of  the  United  States  when  the 
Sherman  antitrust  act  was  passed,  and  in  his  dissenting  opinion  in 
the  case  of  the  United  States  v.  The  Freight  Association,  in  166 
U.  S.,  in  advocating  the  idea  that  this  should  oe  confined  to  contracts 
only  in  unreasonable  restraint  of  trade,  he  said  at  page  356 : 

The  construction  now  g^ven  us,  I  thinlc,  strikes  down  the  interest  of  the  many 
to  the  advantage  and  benefit  of  the  few.  It  has  been  held,  in  a  case  involving 
a  combination  among  worlclngmen,  that  such  combinations  are  oubraced  in 
the  act  of  Congress  in  question,  and  this  view  was  not  doubted  by  this  court 
(In  re  Debs,  64  Fed.  Rep.,  724,  746-766;  168  U.  S.,  664.) 
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Mr.  Fuller.  But  that  does  not  refer  to  his  opinion  as  a  Senator. 

Mr.  Dayenfost.  Oh,  no.  My  inquiry  was  elicited  by  the  inquiry 
of  Mr.  Gompers  as  to  what  the  Senators  understood,  and  it  so  nap- 
pened  that  he  was  then  a  Senator.  He  has  since  become  a  justice  of 
the  Supreme  Court,  and  in  passing  upon  this  question  he  used  that 
lan^affe. 

Mr.  uoMPBRS.  That  does  not  disprove  the  statement,  nor  does  it 
cast  any  doubt  upon  the  statement  1  make,  that  the  Senators  whom  I 
have  named  and  to  whom  I  have  referred  gave  me  their  positive 
assurance  and  gave  that  positive  assurance  to  others. 

Mr.  Davenport.  Oh,  no. 

Mr.  GoMFERS.  You  will  note  that  in  the  arguments  as  well  as  in 
the  discussions  that  have  been  read  to  you  which  occurred  in  the 
Senate,  and  you  will  find  it  also  in  the  opinions  of  the  courts,  there 
is  that  very  error  to  which  I  called  attention — ^that  is,  that  common 
error  into  which  we  have  all  fallen,  of  speaking  of  labor  and  capital 
as  if  labor  was  some  inanimate  thing,  without  life.  I  do  not  want  to 
enter  into  a  discussion  of  it,  nor  to  say  more  than  this 

Mr.  LrrTLEFSBU).  You  have  not  anything  at  your  hand  there  that 
will  indicate  where  in  the  Record  the  amendment  that  was  adopted 
by  the  Senate  in  Committee  of  the  Whole  will  be  found? 

Mr.  Gk>MFERS.  I  have  not  You  will  find  it,  I  think,  in  the  remarks 
of  Senator  Sherman.  He  made  the  remark,  substantially,  ^'  I  think 
that  now  all  of  us  should  be  satisfied.''  That  was  when  he  accepted 
for  the  committee  the  proviso  of  Senator  Gtoorge. 

Mr.  Chairman,  let  me  say,  as  I  stated  the  last  time  I  had  the  pleas- 
ure of  meeting  the  committ^,  that  we  have  found  it  necessary  to  have 
the  amendment  which  was  submitted  to  the  consideration  of  the 
conmiittee  as  an  amendment  to  the  Hepburn  bill,  the  amendment 
which  we  believe  ought  to  be  adopted.  It  was  introduced  by  Mr. 
Wilson,  a  Member  in  Congress  from  Pennsylvania,  and  is  known  as 
H.  K.  20584. 

Mr.  LrrTLEFiELD.  That  is  the  amendment  you  suggest  to  the  Hep- 
bum  bill,  provided  the  Hepburn  bill  becomes  a  law  ? 

Mr.  Gompers.  We  sugg^  this  as  an  amendment  to  the  Sherman 
antitrust  act. 

Mr.  LrrTLEFiELD.  Oh,  yes. 

Mr.  GrOMFERS.  I  do  not  want,  either  by  direction  or  indirection,  to 
withdraw  whatever  support  I  may  be  enabled  to  give  to  the  Hepburn 
bill  in  so  far  as  it  applies  to  the  corporations  and  associations  for 
profit  and  owning  capital  stock  and  to  the  common  carriers,  but  in 
so  far  as  it  applies  to  labor  organizations  under  the  terms  of  corpora- 
tions or  associations  not  for  profit  and  without  capital  stock  we  ask 
for  the  elimination  of  those  features  of  the  bill,  and  that  our  bill  may 
become  either  an  amendment  to  the  Hepburn  bill  in  the  amended 
form,  as  I  have  suggested,  or  that  this  bill,  H.  R.  20584,  may  be  en- 
acted as  a  separate  bill. 

Mr.  Lrni^raiEU).  An  independent  proposition? 

Mr.  Gk>MFERS.  Yes. 

Mr.  LmLEFiELD.  You  do  not  want  to  alter  your  attitude  in  relation 
to  the  Hepburn  bill  ?  You  do  not  want  to  be  understood  as  antago- 
nizing that  by  this  bill,  although,  if  the  Hepburn  bill  goes,  you  would 
like  to  have  tnis  as  an  amendment  to  it;  or  m  default  of  the  Hepburn 
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bill  passing,  you  would  like  to  have  this  enacted  as  an  independent 
proposition  standing  alone;  do  I  ffet  that  right! 

Mr.  GoMFEBS.  Yes.  I  would  iSe  to  have  this  bill  incorporated  in 
the  hearing  here. 

Mr.  LnrLEFiELD.  Very  well. 

(The  bill  referred  to  is  as  follows:) 


A  BILL  to  regulate  commerce  among  the  several  States  or  with  foreign  nations, 
and  to  amend  the  act  approved  July  second,  eighteen  hundred  and  ninety, 
entitled  **An  act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  section  seven 
of  the  act  approved  July  second,  e^hteen  hundired  and  ninety, 
entitled  ^^An  act  to  protect  trade  ana  commerce  against  unlawful 
restraints  and  m^onopolies^'^  be^  and  the  sams  is  hereby,  amended  so 
as  to  read  as  follows : 

"  Sec.  7.  That  any  person  who  shall  be  injured  in  his  business  or 
propjerty  by  any  other  person  or  corporation  by  reason  of  anything 
forbidden  or  declared  to  be  unlawful  by  this  act  may  sue  therefor  in 
any  circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  the  damages  by  him  sustained  and  the  costs 
of  suit,  including  a  reasonable  attorney's  fee." 

Sec.  2.  That  in  any  suit  for  damages  under  section  seven  of  the 
said  act  approved  July  second,  eighteen  hundred  and  ninety,  based 
upon  a  right  of  action  accruing  prior  to  the  passage  of  this  act,  the 
plaintiff  shall  be  entitled  to  recover  only  the  damages  by  him  sus- 
tained and  the  costs  of  suit,  including  a  reasonable  attorney's  fee; 
and  no  suit  for  damages  under  said  section  seven  of  the  said  act, 
based  upon  a  right  of  action  accruing  prior  to  the  passage  of  this  act, 
shall  be  maintained  unless  the  same  shall  be  commenced  within  one 
year  after  the  passage  of  this  act. 

Sec.  3.  Nothing  in  said  act  approved  July  second,  eighteen  hun- 
dred and  ninety,  or  in  this  act,  is  intended,  nor  shall  any  provision 
thereof  hereafter  be  enforced  so  as  to  interfere  with  or  to  restrict 
any  right  of  emplo^yees  to  strike'  for  any  purpose  not  unlawful  at 
common  law  or  to  combine  or  to  contract  with  each  other  or  with 
employers  for  the  purpose  of  obtaining  from  employers  peaceably 
or  Dv  anv  means  not  unlawful  at  common  law  satisfactorv  terms  for 
their  labor  or  satisfactory  conditions  of  employment,  or  so  as  to 
interfere  with  or  to  restrict  any  right  of  employers  for  any  pur- 
pose not  unlawful  at  common  law  to  discharge  all  or  any  or  their 
employees  or  to  combine  or  to  contract  with  each  other  or  with  em- 
ployees for  the  purpose  of  obtaining  labor  on  satisfactory  terms 
peaceably  or  bv  anv  means  not  unlawful  at  common  law. 

Sec.  4.  Th<d  the  said  act^  approved  July  second^  eighteen  hundred 
and  ninety^  is  hereby  further  amended  by  adding  at  the  end  of  said 
act  the  foU^icing  sections: 

"  Sec.  9.  That  any  corporation  or  association  which  may  be  sub- 
ject to  this  act  but  n>ot  subject  to  the  act  appro  red  February  fourth^ 
eighteen  hundred  and  eighty-seven^  entitled  ^An  act  to  regtUate  com- 
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merce^  or  the  acts  amendatory  thereof  or  supplemental  thereto^  shaU 
be  entitled  to  the  benefits  and  immunities  in  this  act  hereinafter 
given,  if  and  when  it  shall  register  as  herein  provided,  and  shall 
comply  with  the  requirements  of  this  act  hereinafter  set  forth,  but 
not  otherwise. 

^'  Such  r^stration  by  a  corporation  or  association  for  profit  and 
having  capital  stock  may  be  effected  by  filing  with  the  Commissioner 
of  Corporations  a  written  application  thereror,  together  with  a  writ- 
ten statement  setting  forth  such  information  concerning  the  organ- 
ization of  such  corporation  or  association,  its  financial  condition,  its 
contracts,  and  its  corporate  proceedings  as  may  be  prescribed  by 
general  regulations  from  time  to  time  to  be  made  by  the  President 
pursuant  to  this  act;  and  such  registration  by  a  corporation  or  asso- 
ciation not  for  profit  and  without  capital  stock  maj  be  effected  by 
filing  with  the  Commissioner  of  Corporations  a  written  application 
therefor,  together  with  a  written  statement  setting  forth,  first,  its 
charter  or  agreement  of  association  and  bylaws;  second,  the  place  of 
its  principal  office,  and,  third,  the  names  of  its  directors  or  managing 
officers  and  standing  committees,  if  any,  with  their  residences. 

"  Thereupon  the  Commissioner  of  Corporations  shall  register  such 
corporation  or  association  under  this  act.  In  case  any  corporation  or 
association  so  registered  shall  refuse  or  shall  fail  at  any  time  to  file 
the  statements  or  to  give  the  information  required  under  this  act,  or 
to  complv  with  the  requiraments  of  this  act,  or  in  case  information 
fumishea  by  it  shall  be  false  in' any  material  particular,  the  Commia- 
sioner  of  Corporations  shall  have  power  to  cancel  the  registration  of 
such  corporation  or  association  after  thirty  days'  notice  in  writing  to 
such  corporation  or  association.  Anjr  corporation  or  association 
aggrievea  by  such  action  of  the  Commissioner  of  Corporations  may^ 
apply  to  the  supreme  court  of  the  District  of  Columbia,  in  a  suit  or' 
proceeding  in  equity,  for  review  of  such  action  and  such  relief  in  the 
premises  as  may  be  proper,  and  said  court  shall  have  jurisdiction  to 
hear  and  determine  such  application  and  to  affirm,  reverse,  or  modify 
such  action  of  said  Commissioner,  subject  to  appeal  as  in  other  causes 
in  equity. 

"  Sec.  10.  That  the  President  shall  have  power  to  make,  alter,  and 
revoke,  and  from  time  to  time,  in  his  discretion,  he  shall  make,  alter, 
and  revoke  regulations  prescribing  what  facts  shall  be  set  forth  in  the 
statements  tol)e  filed  with  the  Commissioner  of  Corporations  by  cor- 
porations and  associations  for  profit  and  having  capital  stock,  apply- 
ing for  registration  under  this  act,  and  what  information  thereafter 
shall  be  furnished  by  such  corporations  and  associations  so  registered, 
and  he  may  prescribe  the  manner  of  registration  and  of  cancellation 
of  registration.. 

"  jTothing  in  this  act  shall  require  the  filing  of  contracts  or  agree- 
ments of  corporations  or  associations  not  for  profit  or  without  capital 
stock,  and  such  corporations  and  associations,  while  registered  here- 
under, and  the  members  thereof,  shall  be  entitled  to  all  the  benefits 
and  immunities  given  by  this  act  excepting  such  as  are  given  by 
section  eleven  and  section  twelve,  without  filing  such  contracts  or 
agreements;  but  from  time  to  time  every  such  corporation  or  asso- 
ciation shall  file  with  the  Commissioner  ojf  Corporations,  when  and  as 
called  for  by  him,  a  revised  statement  giving,  as  of  a  date  specified 
l>y  him,  such  information  as  is  required  to  be  given  at  the  time  of 
original  registration,  under  section  nine  of  this  act. 
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"  Sec.  11.  That  any  corporation  or  association  registered  under 
this  act,  and  any  person  not  a  common  carrier  under  the  provisions 
of  the  said  act  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  or  the  acts  amendatory  thereof  or  supplemental  thereto, 
bemg  a  party  to  a  contract  or  combmation  hereafter  made  other  than 
a  contract  or  combination  with  a  common  carrier  filed  under  section 
twelve  of  this  act,  may  file  with  the  Commissioner  of  Corporations 
a  copy  thereof,  if  the  same  be  in  writing,  or  if  not  in  writing,  a  state- 
ment setting  forth  the  terms  and  conditions  thereof,  together  with  a 
notice  that  such  filing  is  made  for  the  purpose  of  obtaining  the  bene- 
fit rff  the  provisions  of  this  section. 

"  No  prosecution^  auit^  or  proceedina  by  the  United  States  shall  he 
begun  under  the  f/rst  six  sections  of  this  dct  for  or  on  account  of  any 
such  contract  or  combination  hereafter  made^  of  which  a  copy  or  writ' 
ten  statement  shall  have  been  flea  as  aforesaid^  or  for  or  on  account 
of  any  acts  done  in  performance  thereof  by  or  in  behalf  of  such  cor- 
poration^ associationy  or  person^  unless  stich  contract  or  combination 
shall  be  in  unreasonable  restraint  of  trade  or  c&m/merce^  as  defined  in 
section  three  of  this  act^  or  shaM  constitute  a  conspiracy  in  violation 
of  section  one  or  of  section  three  of  this  act,  or  shall  be  in  violation 
of  section  two  of  this  act.  If  in  the  opinion  of  the  Gom/missioner  of 
Corporations  any  such  contract  or  combination  of  which  a  copy  or  a 
written  statem^ent  sh/xU  have  been  fled  as  aforesaid  shall  be  in  unrea- 
sonable restraint  of  trade  or  commerce,  a^  defvned  in  section  three  of 
this  act,  or  shall  constitute  a  conspiracy  in  violation  of  section  one  or 
of  section  three  of  this  act,  or  shml  be  in  violation  of  section  two  of 
this  act,  said  Com/missioner  shall  be  authorized  and  empowered,  and  it 
shaU  be  his  duty,  to  enter  an  order  to  that  efecty  which  order  ahaU 
set  forth  brief y  the  grounds  upon  which  it  is  based.  Any  such  order 
may  be  made  by  the  Gommisstoner  upon  his  own  motion  and  without 
notice  or  hearing  within  thirty  days  from  the  date  of  the  fling  of 
such  contract  or  written  statement.  After  the  expiration  of  such, 
thirty  days  no  such  ordycr  shall  be  made  by  the  Gomm,issioner  except 
after  notice  to  the  party  or  parties  who  fled  such  contract  or  written 
statement  and  after  giving  such  party  or  parties  an  opportunity  to 
be  heard,  and  such  order  shdU  toJce  effect  upon  a  date  therein  to  be 
specified  not  less  than  ten  days  after  the  filing  thereof;  but  any  per- 
son aggrieved  by  svch  action  of  the  Gommissioner  of  Gorporations,  or 
the  United  States  in  case  of  his  nonaction,  may  apply  to  the  Inter- 
state Gommierce  Gommission  for  a  rehearing  of  the  case;  and  said 
Gommi^sion  (with  which  the  Gommissioner  of  Gorporations  is  hereby 
authorized  to  sit  for  the  purpose  of  such  rehearing  with  the  posters 
and  duties  of  a  member)  is  hereby  authorized  and  directed,  after  due 
motion  to  rehear  such  case  and  thereupon  to  enter  such  order  in  th' 
case  as  seems  to  it  proper,  subject,  as  %n  other  instances,  to  appeal  to 
the  courts  as  hereinafter  provided.  If  any  party  or  parties  to  any 
such  contract  or  combination,  of  which  a  copy  or  a  written  statement 
shall  have  been  fled  as  aforesaid,  shall  do  any  act  in  performance  of 
such  contract  or  in  pursuance  of  such  combination  after  the  Gommis- 
sioner of  Gorporations  or  the  Interstate  Gommierce  Gom/mission  shall 
have  entered  an  order  as  aforesaid,  such  party  or  parties,  unless  such 
order  of  the  Gom/missioner  on  the  rehearing  hereinbefore  provid((f 
shcbU  have  been  replaced  by  a  new  order  or  such  order  shaU  have  bem 
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suspended  or  set  aside  by  order  of  the  court^  as  herein  provided^  shM 
he  deemed  guiUy  of  a  misdemeanor  and  on  conviction  thereof  shaU 
be  punished  by  fine  not  exceeding  fhe  thousand  dollars  or  by  tmpris- 
onment  not  exceeding  one  year^  or  both  said  punishments;  ana  the 
United  States  may  institute  and  mmniain  proceedings  in  equity 
under  section  four  of  this  act  to  prevent  and  restrain  the  ^performance 
of  such  contract  and  tJie  continuance  of  such  combinatton  and  any 
action  pursuant  thereto  in  violation  of  this  act. 

^^  No  corporation  or  association  authorized  to  register  under  sec- 
tion nine  of  this  act  shall  be  entitled  to  the  benefit  of  this  section  if 
it  shaU  have  failed  so  to  register  or  if  the  registration  of  such  cor- 
poration^ or  association  shMl  have  been  canceled;  and  the  United 
States  Tnay  institute^  maintain^  or  prosecute  a  suit^  proceeding^  or 
prosecution  under  the  first  six  sections  of  said  act  for  or  on  account 
of  any  such  contract  or  combinati/m  hereafter  made  of  which  a  copy 
or  unitten  statement  shall  not  have  been  filed  as  aforesaid  or  as  to 
which  an  order  shaU  have  been  entered  as  above  provided. 

^^Any  party  affected  by  any  such  order  entered  by  the  CommUssion 
may  institute  and  mmntain  a  suit  to  enjoin^  set  astde^  annuls  or  sus- 
pend such  order  in  the  supreme  court  of  the  District  of  Columbia^ 
and  jurisdiction  is  hereby  given  to  such  court  to  hear  arid  determine 
such  suits  and  to  grant  such  relief;  but  no  interlocutory  order  or 
decree  enjoining^  setting  aside^  annulling^  or  suspending  any  such 
order  of  the  Com^nission  shall  be  granted  except  after  not  less  than 
five  days*  notice  to  the  Com/mission.  The  provisions  of  ^An  act  to 
expedite  the  hearing  and  determination  of  suits  in  equity^  and  so 
forth^  approved  February  eleventh^  nineteen  hundred  and  tnree^  shall 
bcj  and  are  hereby^  made  applicable  to  all  such  suits^  in^cluding  the 
hearing  on  an  application  for  a  preliminary  injunction.  An  appeal 
may  be  taken  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  any  suit^  but  shall  lie  only  to  the  Supreme 
Court  of  the  United  States:  Provided,  That  the  appeal  must  be 
taken  within  thirty  days  from  the  entry  of  s\ich  order  or  decree^  and 
it  shall  take  precedence  in  the  appellate  court  over  all  other  causes^ 
except  causes  of  like  character  ana  criminal  causes. 

'^  No  corporation  or  association  for  profit  or  having  capital  stock, 
and  registered  under  this  act,  that  hereafter  shall  make  a  combina- 
tion or  consolidation  with  any  other  corporation  or  association,  shall 
be  entitled  to  continue  its  registration  under  this  act,  unless  without 
delay  it  shall  file  with  the  Oommissioner  of  Corporations,  pursuant 
and  subject  to  the  provisions  of  this  section,  a  statement  setting  forth 
the  terms  and  conditions  of  such  combination  or  consolidation,  to- 
gether with  a  notice  as  hereinabove  provided. 

"  Sbc.  12.  That  any  common  carrier  under  the  provisions  of  the 
said  act  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  the  acts  amendatorv  thereof  or  supplemental  thereto,  being 
a  party  to  a  contract  or  combination  in  the  nature  of  a  traffic  agree- 
ment but  not  including  pooling  of  freight  or  earnings,  hereafter  made 
as  forbidden  by  section  five  of  the  said  act  approvea  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  any  other  party  to  such  con- 
tract or  combination,  may  file  with  the  Interstate  Commerce  Com- 
mission a  copy  thereof,  if  the  same  be  in  writing,  or,  if  not  in  writing, 
a  statement  setting  forth  the  terms  and  conditions  thereof,  together 
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with  a  notice  that  such  filing  is  made  fm*  the  purpose  of  obtaining 
the  benefit  of  the  provisions  of  this  section. 

''  No  prosecution,  suit,  or  proceeding  by  the  United  States  shall  he 
begun  under  the  first  six  sections  of  this  act  or  on  account  of  any  shcK 
contract  or  combination  hereafter  made  of  which  ($  copy  or  written 
statement  shaU  have  been  filed  as  aforesaid,  or  for  or  on  account  of 
any  acts  done  in  performance  thereof  by  or  in  behalf  of  such  corpom- 
tion,  association,  or  person,  unless  such  contract  or  combination  shaU 
be  in  unreasonable  restraint  of  trade  or  convmerce  as  defined  in  section 
three  of  this  act,  or  shall  constitute  a  conspiracy  in  ^jiolation  of  section 
one  or  of  section  three  of  this  act,  or  shall  be  in  violation  of  section 
two  of  this  act.  If  in  the  opinion  of  the  Interstate  Gom/merce  Com- 
mission any  such  contract  or  comibination  of  which  a  copy  or  a  written 
statem^ent  shall  have  been  filed  as  aforesaid  shall  be  in  unreasonable 
restraint  of  trade  or  commerce  as  defined  in  section  three  of  this  act^ 
or  shaU  constitute  a  conspiracy  in  violation  of  section  one  or  of  section 
three  of  this  act,  or  shall  be  in  violation  of  section  two  of  this  act,  said 
Commission  shall  be  authorized  and  empowered  and  it  shall  be  its 
duty  to  enter  an  order  to  that  effect,  which  order  shall  set  forth  briefly 
the  grounds  upon  which  it  is  based.  Any  such  order  may  be  mad^  by 
the  Com,mission,  upon  its  own  motion  and  without  notice  or  hearing, 
within  thirty  days  from  the  date  of  the  filing  of  such  contract  or  wrtt- 
ten  statement.  After  the  expiration  of  such  thirty  days  no  such  order 
shall  be  made  by  t/ie  Commission  except  after  notice  to  the  party  or 
parties  who  filed  such  contract  or  written  statement  and  after  giving 
sfich  party  or  parties  an  opportunity  to  be  heard,  and  such  order  shall 
take  effect  upon  a  date  therein  to  be  specified  not  less  than  ten  day% 
after  the  filing  thereof;  but  any  person  aggrieved  by  stich  action  of 
the  Interstate  Commerce  Commission,  or  the  United  States  in  case  of 
its  nonaction  n  may  apply  to  the  supreme  court  of  the  District  of  Co- 
lufribia  for  review  of  the  case;  and  said  court  is  hereby  authorized  and 
directed  to  hear  and  determine  such  application  and  to  affirm,  reverse. 
or  modify  such  action,  or  in  case  of  its  failure  to  act  to  enter  sneh 
order  in  the  case  as  seems  to  it  proper,  subject  as  in  other  instances  to 
the  provisions  of  section,  eleven  and  to  appeal  to  the  Supreme  Court 
of  the  United  States  oji  herein  provided. 

**  //  any  party  or  parties  to  any  such  contract  or  combination,  of 
which  a  copy  or  a  written  statement  shall  have  been  filed  as  afore- 
said, shall  do  any  act  in  performxnice  of  such  eontrart  or  in  pursuance 
of  such  romibhuiMon  after  the  Commissioner  of  Corporations  for  the 
Intei'state  Comweroe  Commission  shall  have  entered  an  order  ai 
aforesaid^  such  party  or  parties^  unless  s^ich  order  of  the  Commission 
shall  hare  been  enjoined,  annulled^  or  suspended  by  a  decree  or  order 
of  a  courts  as  herein  prorided,  shall  be  deemed  guilty  of  a  misde- 
meanor^ and  on  ronrirtion  thereof  shall  be  punished  by  fine  not 
exceeding  fire  thousand  dollars  or  by  imprisonment  not  exceeding 
one  year^  or  both  m*d  punishments^  in  the  discretion  of  the  courts! 
and  the  United  States  may  institute  and  maintain  proceedings  i^ 
equity  under  section  four  of  this  art^  to  pre  rent  and  restrain  the  per- 
formance of  such  contract  and  the  continuance  of  such  comhination 
and  any  action  pursuant  thereto  in  riolation  of  this  act. 

**  No  corporation  or  association  authorized  to  register  under  section 
nine  of  this  act  shall  be  entitled  to  the  benefit  of  this  section  if  if 
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shall  have  failed  so  to  register^  or  if  the  registration  of  such  corpora- 
tion or  assoaiation  shall  have  been  ccmeeled;  and  the  United  States 
may  institute^  maintain^  or  prosecute  a  suit,  proceeding,  or  prosecu- 
tion under  th^  first  six  sections  of  said  act  for  or  on  account  of  any 
such  contract  or  combination  hereafter  made,  of  which  a  copy  or 
written  statement  shcM  not  haive  been  filed  as  aforesaid,  or  as  to  which 
an  order  shaU  home  been  entered  as  above  wovided.^ 

Sbc.  5.  That  no  suit  or  prosecution  by  tne  United  States  under  the 
first  six  sections  of  the  said  act  approved  July  second,  eighteen  hun- 
dred and  ninety,  shall  hereafter  be  begun  for  or  on  account  of  any 
contract  or  combination  made  prior  to  the  passage  of  this  act,  or  any 
action  thereunder,  unless  the  same  be  in  unreasonable  restraint  of 
trade  or  commerce  among  the  several  States  or  with  foreign  nations; 
and  no  suit  or  prosecution  by  the  United  States  under  tne  first  six 
sections  of  the  said  act  approved  July  second,  eighteen  hundred  and 
ninety,  shall  be  begun  after  one  year  from  the  passage  of  this  act 
for  or  on  account  of  any  contract  or  combination  macfe  prior  to  the 
passage  of  this  act,  or  any  action  thereunder;  but  no  corporation  or 
association  authorized  to  register  under  section  nine  of  the  said  act 
approved  July  second^  eighteen  hundred  and  ninety,  as  amended, 
shall  be  entitled  to  the  benefit  of  the  provisions  of  this  section,  if  it 
shall  have  failed  so  to  register,  or  if  the  registration  of  such  corpo- 
ration or  association  shall  have  been  canceled  before  the  expiration 
of  one  year  after  such  registration,  exclusive  of  the  period,  if  any, 
during  which  such  cancellation  shall  have  been  stayed  by  an  order 
of  the  Interstate  Commerce  Commission  or  an  order  or  decree  of 
court  subsequently  vacated  or  set  aside.  Anything  herein  contained 
to  the  contrary  notwithstanding,  all  actions  and  proceedings  now  or 
heretofore  pending  under  or  by  virtue  of  any  provision  of  the  said 
act  approved  July  second,  eighteen  hundred  and  ninety,  may  be 
prosecuted  and  may  be  defended  to  final  effect;  and  all  judgments 
and  decrees  heretofore  or  hereafter  made  in  any  such  actions  or  pro- 
ceedings may  be  enforced  in  the  same  manner  as  though  this  act  had 
not  been  passed. 


Mr.  Jenks.  I  am  glad  that  Mr.  Davenport  raises  that  question  in 
this  connection,  because  it  brings  up  what  Mr.  Low  said,  and  what 
I  should  like  to  emphasize,  and  that  has  affected  really  the  trend  of 
the  whole  discussion.  The  Civic  Federation,  which  has  promoted  this 
bill,  brought  this  forward,  because,  as  was  said  before,  there  seemed 
to  be  a  very  strong  demand  for  an  amendment  along  some  such 
general  line  as  this  by  varieties  of  interests  of  all  kinds  in  the  coun- 
tiy.  The  committee  nas  worked  on  it  as  faithfully  as  it  could,  and 
it  has  thought  that  on  the  whole  this  kind  of  an  act  would  be  service- 
able to  the  country ;  but  we  have  no  pride  in  any  specific  words  that 
have  been  used.  It  has  been  very  helpful  to  us  to  have  the  criticism 
which  has  been  given  to  the  bill.  As  you  know,  we  have  the  opinion 
of  Mr.  Smith  on  the  one  hand,  and,  in  regard  to  the  general  princi- 
ple, we  think  something  ought  to  be  done  along  this  line,  and  this 
IS  the  clearest  and  best  view  of  the  matter.  On  the  other  hand,  the 
opponents  of  the  bill,  and  very  naturally,  have  attacked  the  specific 
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words  of  the  bill  here  and  there,  which  mi^ht  be  very  well ;  but  the 
whole  line  of  presentation  has  been  on  the  line  of  public  policy,  with 
here  and  there  an  exception.  The  whole  line  of  attack  has  been  one 
of  technical  attack  on  the  details  of  the  bill,  and  it  has  been  natural 
enough,  so  that  we  can  not  exactly  join  issue,  as  I  should  like  to  if 
I  knew  enough,  or  if  you  knew  enough. 

Less  me  pass  for  the  time  the  question  of  reasonableness  and  take 
up  another  question.  It  has  been  suggested  that  the  duties  of  the 
Commissioner  of  Corporations  were  arbitrary  ^  that  he  was  to  make 
arbitrary  rules ;  that  he  was  practically  determining  contracts,  and  all 
that  sort  of  tmng.  I  simply  wish  to  repeat  what  was  said  before, 
with  some  emphasis,  that  the  sole  power  of  the  Commissioner  of  Cor- 
porations is  to  determine  the  nature  of  the  proof  that  must  be  made 
oy  the  Attorney-General  if  he  brings  a  suit. 

Mr.  Davenport.  Oh,  no ;  not  unoer  the  amended  law.  If  it  is  con- 
venient for  the  committee  and  the  professor,  permit  me  to  read  this 
astounding  scheme. 

Mr.  LrcTLEFiELD.  What  page  are  you  reading  from? 

Mr.  Davenport.  I  commence  on  page  5. 

Mr.  ScHiTLTEis.  Has  that  specific  amendment  been  brought  in  ? 

Mr.  LiTTLEFiELD.  It  has  been  before  the  subcommittee  for  several 
davs. 

Mr.  Davenport.  This  reads: 

No  prosecution,  suit,  or  proceeding  by  the  United  States  shall  be  begun  under 
the  first  six  sections  of  this  act  for  or  on  account  of  any  such  contract  or  com- 
bination hereafter  made  of  which  a  copy  or  written  statement  shaU  have  been 
filed  as  aforesaid,  or  for  or  on  account  of  any  acts  done  in  performance  thereof 
by  or  in  behalf  of  such  corporation,  association,  or  person,  unless  such  contract 
or  combination  shall  be  in  unreasonable  restraint  of  trade  or  commerce  as 
defined  in  section  3  of  this  act. 

Section  3  of  this  act  means  the  original  antitrust  act.    It  relates 
to  the  District  of  Columbia. 
This  draft  reads  further: 

Or  shall  constitute  a  conspiracy  In  violation  of  section  1  or  of  section  3  of 
this  act,  or  shall  be  in  Tiolatlon  of  section  2  of  this  act. 

Now  follows  this  most  remarkable  proposition : 

If  in  the  opinion  of  the  Commissioner  of  Ck)rporations  any  such  contract  or 
combination,  of  which  a  copy  or  a  written  statement  shall  have  been  filed  as 
aforesaid,  shail  be  in  unreasonable  restraint  of  trade  or  commerce,  as  defined  in 
section  3  of  this  act,  or  shall  constitute  a  conspiracy  in  violation  of  section  1 
or  of  section  3  of  this  act,  or  shall  be  in  violation  of  section  2  of  this  act  said 
Commissioner  shall  be  authorized  and  empowered,  and  it  shall  be  his  duty  to 
enter  an  order  to  that  effect,  which  order  shall  set  forth  brlefiy  the  grounds 
upon  which  It  Is  based.  Any  such  order  may  be  made  by  the  Commissioner 
upon  his  own  motion,  and  without  notice  or  hearing,  within  thirty  days  from 
the  date  of  the  filing  of  such  contract  or  written  statement.  After  the  expiration 
of  such  thirty  days  no  such  order  shall  be  made  by  the  Commissioner  except 
after  notice  to  the  party  or  parties  who  filed  such  contract  or  written  state- 
ment, and  after  giving  such  party  or  parties  an  opportunity  to  be  heard,  and 
such  order  shall  take  eflfect  upon  a  date  therein  to  be  specified,  not  less  than 
ten  days  after  the  filing  thereof ;  but  any  person  aggrieved  by  sucli  action  of  tbe 
Commissioner  of  Corporations,  or  the  United  States,  In  case  of  his  nonaction, 
may  apply  to  the  Interstate  Commerce  Commission  for  a  rehearing  of  the  case. 

Then  follows  this  provision : 

If  any  party  or  parties  to  any  such  contract  or  combination,  of  which  a  copy 
or  written  statement  shall  have  been  filed  as  aforesaid,  shall  do  any  act  In  per- 
formance of  such  contract  or  in  pursuance  of  such  combination  after  the  Oom- 
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mlssioner  of  Corporations  or  the  Interstate  Commerce  Commission  shall  have 
altered  an  order  as  aforesaid,  such  party  or  parties,  unless  such  order  of  the 
Commissioner  on  the  rehearing  hereinbefore  provided  shall  have  been  replaced 
by  a  new  order,  or  such  order  shall  have  be^i  suspended  or  set  aside  by  order 
of  the  court  as  herein  provided,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  |6,000,  or  bf 
imprisonment  not  exceeding  one  year,  or  both  said  punishments ;  and  the  United 
States  may  institute  and  maintain  proceedings  in  equity  under  section  4  of  this 
act,  to  prevent  and  restrain  the  performance  of  such  contract  and  the  contia- 
uance  of  such  combination,  and  any  action  pursuant  thereto  in  violation  of  this 
act. 

In  other  words,  the  Commissioner,  either  on  his  own  motion  or  ex 
parte  or  after  hearing,  can  make  that  order,  and  if  that  order  stands, 
any  person  that  violates  it  is  piilty  of  a  misdemeanor  and  is  liable 
to  $5,000  fine  and  a  year's  imprisonment;  and  I  want  to  know  whether 
Professor  Jenks  thinks  that  any  such  legislation  as  that  is  proper, 
much  less,  we  will  say,  constitutional? 

Mr.  Jenks.  You  put  in,  I  may  state,  a  very  important  qualification 
when  you  say  "  if  it  stands."  There  is  a  full  opportunity  for  hearing 
upon  appeal  to  the  court. 

Mr.  Davenport.  On  the  question  as  to  whether  or  not  that  ord^ 
is  to  stand? 

Mr.  Jenks.  Yes. 

Mr.  Davenport.  Now,  you  have  this  case.  Under  thfe  terms  of  the 
Sherman  antitrust  act  he  would  be  liable  to  prosecution,  and  then 
he  is  liable  to  a  prosecution  further  if  he  violates  the  order  of  the 
Commissioner.  Mr.  Low  said  you  would  explain  all  this;  he  could 
not  wait ;  he  had  to  take  the  train.  Can  you  explain  to  us  what  they 
were  driving  at  in  getting  up  such  an  arrangement  as  that  ? 

Mr.  LrrTLBFiELD.  Your  proposition  is  that  if  it  is  unreasonable 
they  are  subject  to  the  penalties  of  the  Sherman  antitrust  act,  and  in 
addition  thereto  they  are  subject  to  an  additional  penalty  for  the 
violation  of  this  order,  if  it  is  sustained;  that  is  the  suggestion? 

Mr.  Davenport.  The  suggestion?  That  is  the  express  language 
of  it. 

Mr.  LiTTLEPEEU).  We  are  going  to  hear  from  the  Professor  on 
this  now. 

Mr.  Jenks.  The  point  of  that  is  that  after  an  appeal,  if  ihej  go 
ahead  in  violation  of  that  order,  they  will  be  subject  to  a  penalty. 

Mr.  LriTLEFiELD.  They  would  be  subject  to  two  punishments. 
They  would  be  subject  to  Ihe  other  punishment  if  the  order  is  sus- 
tained. 

Mr.  Davenport.  If  the  opinion  of  Herbert  Knox  Smith  is  that  an 
action  is  in  violation  of  an  order  which  he  has  made,  the  person  can 
be  punished  for  that.  If  in  his  opinion  there  is  a  violation  of  any 
of  these  provisions,  he  can  make  this  order. 

Mr.  LiTTLEFiELD.  That  depends  on  whether  the  contract  or  combi- 
nation is  in  unreasonable  restraint  of  trade;  if  he  holds  that  the 
agreement  is  in  violation  of  any  of  these  sections 

Mr.  Jenks.  I  do  not  so  understand  it. 

Mr.  Emery.  In  other  words,  after  being  deemed  guilty,  he  is  thai 
tried. 

Mr.  LriTLEFiELD.  The  amendment  provides  that  if  he  proceeds  to 
do  the  act  which  the  Commissioner  of  Corporations  has  held  to  be 
in  violation  of  the  statute,  the  doing  of  that  act,  after  that  finding  of 
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Ilie  Commissioner,  shall  subject  him  to  this  penalty.    That  is  the  way 
you  understand  it,  is  it  not? 

Mr.  Jbnks.  I  was  going  to  call  attention  to  a  different  opinion 
from  that  Standing  alone,  without  qualifications — ^as  the  act  is 
sow,  it  reads  in  this  way : 

If  the  contract  or  combination  of  which  a  copy  or  a  written  statement  shall 
iMiYe  been  filed  as  aforesaid  shall  be  in  restraint  of  trade  or  commerce. 

The  "  restraint  of  trade  or  commerce  "  does  not  have  the  word 
"unreasonable"  in  it. 

Mr.  Davenport  (reading) :  "  Or  shall  constitute  a  conspiracy  under 
section  3  or  in  violation  of  section  2." 

Mr.  Jenks.  The  word  "  conspiracy  "  appears  here,  which  brings 
vp  the  same  thought  that  has  been  suggested  before,  that  the  word 
•*  conspiracy  ^  itself  implies  an  imlawftil  act. 

Mr.  Davenport.  You  create  an  official  here  and  give  him  power  to 
flay  that  a  certain  contract  or  combination  or  arrangement  made  be- 
tween business  men  is  in  violation  of  the  Sherman  antitrust  act,  and 
he  makes  an  order,  and  when  that  order  is  made,  then  any  contraven- 
tion of  that  order  renders  the  party  liable  to  imprisonment  or  a  fine, 
or  both.  Now,  this  was  not  m  the  original  bill  as  proposed  here. 
This  crept  in  here  after  these  long  discussions,  and  there  was  nothing 
that  occurred  here  in  the  discussions  that  would  provoke  any  such  pro- 
vision as  this.  Mr.  Low  intimated  on  the  last  day  he  was  here  that 
we  were  too  suspicious,  and  that  we  were  too  inquisitive  to  know 
what  purpose  there  was  in  these  things.  It  would  look  to  me  on  the 
face  of  it  as  if  it  was  an  attempt  on  the  part  of  somebody  to  get  his 
grip  upon  the  great  industries  and  businesses  of  this  country  for  the 
purpose  of  hammering  them  into  submission  to  his  will.  That  is 
what  it  looks  to  me  like,  for  I  can  not  understand  what  object  there 
could  be  for  people  to  create  an  inferior  official  of  the  Federal  Gov- 
ernment and  ffive  him  power  to  declare  that  the  business  of  this 
country  must  be  done  under  his  orders  under  the  penalties  of  im- 
^isonment  and  fine.  I  can  not  conceive  of  any  other  purpose  in  it 
There  is  nothing  that  has  been  said  heretofore,  nothing  in  the  dis- 
cussions here,  which  has  caused  that  to  appear.  Now,  can  we  find 
out  wh6  drew  that  provision  t 

Mr.  Jenks.  Which  part  of  it? 

Mr.  Davenport.  This  part  of  it  we  are  referring  to. 

Mr.  Jenks.  The  only  answer  that  would  be  fair  to  be  made  to  that 
is  that  the  Commissioner  of  Corporations  had  nothing  to  do  with 
that  section,  and  so  far  as  I  know  never  saw  it.  That  I  will  say  in 
answer  to  your  implication  and  to  Mr.  Low's  suggestion  that  you 
seem  to  think  there  is  reason  to  suspect. 

Mr.  Davenport.  We  finally  found  out  that  those  provisions  that 
were  most  obnoxious  to  us,  those  that  took  out  from  under  the  opera- 
tion of  this  law  the  boycott  in  all  its  offensive  forms,  were  drawn  by 
Mr.  Stetson,  who  represented  the  United  States  Steel  Corporation, 
and  Mr.  Morawetz,  who  represented  the  railroads.  We  ascertained 
the  other  day  that  they  drew  that  provision  which  strikes  down  the 
Loewe  case  and  all  the  other  cases  that  we  have  at  last  got  established. 
Now,  I  would  like  to  know  who  it  is  that  drew  this.  Can  we  not  get 
any  such  information  ? 
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Mr.  Jemks.  I  think  not.  I  have  given  you  some  negative  informs^ 
tion  in  reply  to  a  charge  that  was  most  unjust. 

Mr.  Davenfort.  What? 

Mr.  Jenks.  In  the  tendency  and  the  implication  of  it;  that  was 
that  the  CJommissioner  of  CSorporations,  you  were  implying,  was  at- 
tempting to  seize  all  this  power.  And  he  did  not  see  the  section,  «mi 
he  certamly  had  nothing  to  do  with  it. 

^  Mr.  Davenport.  I  do  not  say  that  the  Commissioner  of  Corpora^ 
tions  was  attempting  to  seize  that  power,  but  if  it  was  the  Czar  of 
Russia  he  could  not  nave  designed  tne  thing  better. 

Mr.  Jenks.  May  I  say  a  word  further  in  reference  to  that  matter! 
It  is  a  desirable  thing,  ordinarily,  to  see  to  it  that  a.  proceeding  along 
legal  lines  is  orderly,  with  proper  appeal.  The  sole  effect  of  that, 
as  I  see  it,  is  this,  that  the  order  of  the  Commissioner  of  Corpora- 
tions shall  stand  until  it  is  set  aside,  and  full  provision  is  made  for  it 
to  be  set  aside  promptly,  in  an  orderly  way,  first  by  a  rehearing  with 
the  Commissioner  and  Interstate  Commerce  Commission,  and  after- 
wards by  an  appeal  to  the  court;  and  as  long  as  anything  is  pending 
in  that  way,  there  is  no  penalty  that  stands  against  it.  It  is  simply 
that  if  a  person  goes  ahead  attempting  to  override  in  a  lawless  way 
an  order  of  this  Kind,  he  gets  this  penalty,  and  he  ought  to  get  it. 
It  is  simply  an  attempt  to  override  an  order  in  an  illegal  way  that 
brings  a  penalty,  and  nothing  more. 

May  I  now  take  up  one  other  point  for  a  moment  ? 

Mr.  Emery.  Do  you  not  assume  that  the  existing  law  that  stiU 
stands  would  be  operative? 

Mr.  Jenks.  I  do  not  understand. 

Mr.  Emery.  You  have  repeated  that  you  do  not  mean  to  change 
the  existing  law,  and  when  the  Commissioner  decides  this  contract 
or  combination  to  be  in  restraint  of  trade,  the  existing  law  applies 
to  it.  The  first  six  sections  of  the  Sherman  antitrust  act  stana,  and 
you  have  to-day  another  offense  in  violation  of  the  order  of  the 
Commissioner,  in  addition  to  that  in  the  existing  law. 

Mr.  Jenks.  That  penalty,  I  should  say,  is  for  the  violation  of  the 
Ccmimissioner's  order. 

Mr.  Emery.  There  is  one  penalty  in  existence  already.  This  man 
is  liable  to  prosecution  under  any  one  of  the  first  six  sections  of  the 
Sherman  antitrust  act  for  a  combination  in  restraint  of  trade,  it  does 
not  make  any  difference  whether  it  is  reasonable  or  unreasonable. 
But  here  now  the  Commissioner  has  declared  it  unreasonable,  and  you 
have  another  offense,  namely,  violation  of  the  Commissioner's  judg- 
ment, and  a  man,  after  being  deemed  guilty,  is  then  tried. 

Mr.  Davenport.  No. 

Mr.  Emery.  That  is,  not  being  guilty,  he  shall  have  a  certain 
penalty. 

Mr.  Jenks.  If  the  order  is  made,  it  is  to  he  carried  out  in  an 
orderlj  way  until  it  is  decided  whether  the  order  is  wrong  or  not. 
That  is  true. 

Mr.  Davenport.  You  have  been  a  regular  attendant  on  these  meet- 
ings. Was  that  inserted  in  response  to  any  suggestion  of  anybody 
here  that  there  ought  to  be  any  such  amendment  ? 

Mr.  Jenks.  I  think  not. 
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Mr.  Davenport.  And  you  can  not  vouchsafe  to  us  any  information 
as  to  the  persons  or  the  agencies  who  originated  and  inserted  in  this 
bill  an  idea  that  alters  so  entirely  the  whme  scope  of  this  law  ? 

Mr.  Jenks.  I  can  not. 

Mr.  Emery.  You  know  who  was  the  author  of  the  idea,  quite 
apart  from  the  language? 

Mr.  Jenks.  That  is  something  I  shall  have  nothing  to  say  on  at  alL 
I  say  that  in  my  belief  the  Conmiissioner  of  Corporations  bad 
nothing  to  do  with  either  the  idea  or  the  language,  nor  did  anybody 
connected  with  the  administration. 

Mr.  LrrTLEFiELD.  You  mean  as  to  this  particular  section? 

Mr.  Jenks.  Ye?. 

Mr.  LrrrLEFEBLD.  I  understood  the  Commissioner  to  state  before 
us  the  other  day  that  he  was  consulted  about  this  act  and,  I  think, 
about  the  amendments,  so  far  as  it  related  to  his  office. 

Mr.  Jenks.  He  was  consulted  about  the  act 

Mr.  LrrTLEFiELD.  The  amendment  as  regards  this  particular  pro- 
Tision? 

Mr.  Jenks.  As  regards  this  particular  provision  that  Mr.  Daven- 
port has  called  our  atention  to,  so  far  as  my  knowledge  goes^  and  I 
thought  it  was  pretty  complete  on  that  subject,  the  Commissioner 
of  Corporations  did  not  suggest  the  idea',  nor  any  person  connected 
with  the  administration-did  not  draft  it  I  am  very  certain  of  that, 
and  I  was  not  aware  that  he  knew  of  it. 

Mr.  LxTTLEFiELD.  I  do  uot  think  his  attention  was  specifically  called 
to  it. 

Mr.  Jenks.  Before  this  amendment  was  brought  in  I  think  neither 
the  Commissioner  of  Corporations  nor  anyone  else  connected  with 
the  administration  had  an^hing  to  do  with  this.  Further  than  that 
I  do  not  want  to  say  anytmng  here.  There  are  some  words,  but  those 
words  have  no  bearing  whatever  on  this,  which  Mr.  Low  and  I  are 
responsible  for — a  few  of  them. 

Mr.  Davenport.  Again,  who  will  explain  to  us  the  standard  that  is 
set  up  now  ?  I  was  very  interested  in  reading  this  when  I  ^ot  it.  I 
said,  '^At  last  I  have  got  my  standard  that  I  have  been  asking  for." 
This  passage  reads  as  follows: 

If,  in  the  opinion  of  the  Commissioner  of  Corporations,  any  such  contract  or 
combination  of  which  a  copy  or  written  statement  shall  have  been  filed  as  afore- 
said shall  be  in  unreasonable  restraint  of  trade  or  commerce  as  defined  in 
section  8  of  this  act 

Then  I  thought  at  first  that  there  must  be  some  definition  here  in 
the  proposed  bill,  in  section  3,  to  set  up  the  standard;  but  it  was  not 
there,  and  upon  examining  this  bill,  I  find  that  section  3  is  the 
ori^nal  Sherman  Act.  "As  defined  in  section  3  of  this  act,*'  it  says, 
and  section  3  of  this  act  relates  to  the  District  of  Columbia,  and  its 
language  is  the  same  as  that  of  the  first  section : 

EiYery  contract,  combination  in  form  of  trust  or  otherwise,  or  conspiracy, 
fn  restrainf  of  trade  or  commerce  in  any  Territory  of  the  United  States  or  of 
the  District  of  Columbia. 

The  point  is  here,  in  these  words : 

Unless  such  contract  or  combination  •  *  *  shall  be  in  unreasonable  re- 
straint of  trade  or  commerce  as  defined  in  section  3  of  this  act 

I  take  it,  in  view  of  the  criticism  that  has  been  made  heretofore 
upon  the  proposed  bill,  that  he  left  out  all  things  pertaining  to  the 
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District  of  Columbia,  and  attention  having  been  called  to  that  part 
of  it  they  concluded  tnat  they  would  take  out  of  the  operation  of  this 
bill  everything  that  pertained  to  the  District  of  Columbia  or  its  re- 
lations to  the  rest  of  the  country,  as  is  provided  for.  Let  me  read 
what  that  section  is. 

Mr.  LiTTLEFiELj).  Does  the  language  of  this  act  relate  to  the  Sher- 
man antitrust  act  or  does  it  relate  to  this  bill  ? 

Mr.  Davenport.  This  proposed  bill  has  been  recast,  and  if  you  will 
observe  it  is  entitled :  "A  bill  to  regulate  commerce  among  the  several 
States  or  with  foreign  nations,  and  to  amend  the  act  approved  July 
2,  1890,  entitled  *An  act  to  protect  trade  and  commerce  against  un- 
lawful restraint  and  monopolies.'  ^ 

It  bcTgins  as  follows : 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  section  7  of  the  act  approved 
July  2,  1890,  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies  "  be,  and  the  same  is  hereby,  amended  so  as  to  read 
as  foUows: 

Mr.  LrrrLEFiELD.  Yes;  section  11  here  is  made  a  new  section  and 
treated  as  if  it  were  a  part  of  the  original  act  in  the  language  in  the 
bill. 

Mr.  Davenport.  This  is  in  order  to  get  at  their  purpose. 

Mr.  LrrrLEFiELD.  Yes. 

Mr.  Davenport.  It  is  perfectly  apparent  that  section  3  of  this  act, 
which  I  have  been  reading,  refers  to  this : 

Sbc.  3.  Bvery  contract,  combination  in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  in  any  Territory  of  the  United  States 
or  of  the  District  of  Columbia,  or  in  restraint  of  trade  or  commerce  between  any 
such  Territory  and  another,  or  between  any  such  Territory  or  Territories  and 
any  State  or  States  or  the  District  of  Ck)lumbia,  or  with  foreign  nations,  or  be- 
tween the  District  of  Columbia  and  any  State  or  States  or  foreign  nations,  is 
hereby  declared  illegal.  Every  person  who  ediall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy  f^all  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the  coi^rt 

At  first  it  would  not  appear  what  they  were  driving  at  in  making 
this  change,  but  you  will  recall  that  I  drew  attention  to  the  fact  that 
the  ori^nai  printed  bill,  the  proposed  bill,  the  Hepburn  bill,  abso- 
lutely Ignored  everything  pertaining  to  the  District  of  Columbia, 
eveiTthmg  pertaining  to  monopolies,  and  everything  pertaining  to 
the  Territories,  and  you  know  it  was  in  that  connection  that  I  used 
the  expression  which,  reported  to  Mr.  Gompers,  led  to  his  remarks. 
Now,  mese  gentlemen  want  to  correct  that,  and  so  they  draw  this  in 
such  a  way  that  this  act  shall  not  cover  any  of  those  things — ^^  No 
prosecution,  suit,"  and  so  forth. 

Mr.  LnTLEFiEiiD.  What  does  it  do?  Does  it  leave  section  3,  ac- 
cording to  your  jud^nent,  in  full  operation  ? 

Mr.  i>AVENPORT.  Except  so  far  as  you  have  imported  here  a  pasha, 
a  magnificent  three-tailed  pasha,  who  is  going  to  decide  whether  these 
things  are  in  violation  of  tliat  act;  and  upon  the  violation  of  any  or- 
der that  he  makes  after  his  decision  there  is  a  criminal  penalty 
inflicted. 

Mr.  LdTTLEFiELD.  That  suggestion  applies  to  section  8  as  well  as  to 
other  sections.    Is  that  your  understanding  of  it? 
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Mr.  Davenjport.  It  is  carefully  worded  here  and  I  will  read  jou 
what  it  says : 

//  any  party  or  parties  to  any  such  contract  or  combination  of  ioMch  a  copn 
or  written  statement  shall  have  been  filed  as  aforesaid  shall  do  any  act  in  per- 
formance of  such  contract  or  in  pursuance  of  such  combination  after  the  dm- 
misHoner  of  Corporations  or  the  Interstate  Comtncrce  Commission  shall  haw 
entered  an  order  as  aforesaid. 

You  must  remember  that  he  passes  on  all  these  questions.  Recur- 
ring to  the  part  underscored  we  have,  first,  that  no  prosecution  shall 
be  made  unless  it  shall  be  of  this  character,  unless  it  shall  be  in  unrea- 
sonable restraint  of  trade  or  commerce  or  constitute  a  conspiracy, 
in  violation  of  section  1  or  section  3.  You  see  they  exempt  con- 
spiracies from  it.  Now,  what  I  think  merits  a  ^ood  deal  ox  atten- 
tion— not  to  repeat  and  rehash  this  thing  over  and  over — is  the  char- 
acter of  this  kmd  of  a  law,  where  Congress  creates  an  officer  and  has 
him  pass  upon  these  questions,  and  when  he  has  passed  upon  them  and 
makes  an  order  in  regard  to  them,  the  matter  is  foreclosed  so  far  as 
that  party  is  concerned.  He  has  to  be  subject,  if  he  does  a  thin^  un- 
der that  contract,  to  a  fine  and  imprisonment.  You  know  the  scheme 
of  the  bill,  as  the  Professor  has  oeen  explaining  it  up  to  this  very 
moment,  that  a  man  passes  up  his  contract,  and  if  the  Commissioner 
thinks  it  is  all  right  he  does  not  disapprove  of  it.  If  he  disapproves 
of  it,  that  leaves  nim  under  the  provisions  of  the  old  law.  That  was 
the  theory  upon  which  he  was  proceeding  up  to  this  time.  Yet  in 
this  amended  bill  the  reverse  is  true,  so  that  when  a  man  presents  his 
contract  there  and  the  Commissioner  says,  "  You  can  not  do  that,-' 
and  enters  an  order  to  that  effect,  that  poor  fellow  is  shut  out  from 
that  time  on,  and  is  made  subject  to  a  special  criminal  prosecution 
and  his  guilt,  so  far  as  the  unreasonableness  of  the  matter  is  con- 
cerned, is  forever  settled. 

Mr.  LiTTLBFiEiiD.  That  is  to  say,  your  proposition  is  that  the  ad- 
verse judgment  of  the  Commissioner,  if  it  is  finally  sustained  through 
this  channel  of  appeal. 

Mr.  Davenport.  If  he  does  not  appeal. 

Mr.  LiTTLEFiELD.  If  hc  does  not  appeal,  or  if  it  is  finally  sustained 
through  the  channel  of  appeal 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD  ( Continuing ) .  Your  proposition  is  that  the  deter- 
mination of  the  Commissioner  forecloses  to  this  party  the  right  to 
raise  the  question  as  to  whether  he  is  really  guilty  of  an  unreasonable 
restraint  of  trade? 

Mr.  Davenport.  Certainly. 

Mr.  LiTTLEFiELD.  It  is  practically  a  judgment  that  he  is  guilty 
under  the  Sherman  antitrust  act,  and  because  it  is  an  adjudication 
against  him  by  the  Commissioner,  then  it  subjects  him  to  a  prosecu- 
tion if  he  is  guilty  and  he  may  be  fined? 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  It  would  be  pretty  rough  if  the  Commissioner, 
could  make  a  valid  decree  under  this  that  would  foreclose  a  party 
in  that  way. 

Mr.  Jenks.  That  is  not  in  this. 

Mr.  LiTTLEFiELD.  That  is  not  your  proposition t 

Mr.  Davenport.  No,  sir. 
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Mr.  LIttlefield.  Xow,  to  get  right  down  to  this — yoii  have  called 
attention  to  this  so  far  as  the  District  of  Cohimbia  and  the  Terri- 
tories are  concerned.  I  want  to  know  whether  this  bill  has  any 
reference  to  the  amended  provisions  of  that  section,  and  if  so,  does 
it  impair  it  or  enlarge  it,  or  does  it  not  have  any  effect  at  all,  in  your 
conception?  Then  we  will  get  right  on  that;  let  us  get  your  idea 
about  it. 

Mr.  Davenport.  I  speak  of  this  with  hesitation,  because  it  is 
difficult  to  grasp. 

Mr.  LmxEFiELD.  The  Professor,  I  think,  himself  will  grant  that 
it  is  a  little  difficult. 

Mr.  Jenks.  Yes. 

Mr.  Davenport.  This  reads:  ' 

X<)  prosecution,  suit,  or  procetHHiif;  by  the  United  States  shaH  be  begun 
under  the  first  six  sections  of  this  act  for  or  on  account  of  any  sucli  contract 
or  combination  hereafter  made  of  which  a  copy  or  written  statement  shall 
have  been  filed  as  aforesaid. 

The  first  thing  you  have  got  to  grasp  in  your  mind  is  what  are 
the  first  six  sections  of  the  act. 

Mr.  LiTTLEFiELD.  That  includes  section  3;  that  is  obvious  enough. 

Mr.  Davenport.  It  includes  one,  two,  three,  four,  and  five.  It  does, 
because  they  are  dovetailed  right  in  here. 

Mr.  Littlefield.  Do  not  confuse  mv  mind  with  the  others.  Take 
section  3. 

Mr.  Davenport.  I  think  it  will  simplify  matters  if  I  take  them 
up  in  this  way. 

Mr.  Littlefield.  Very  w-ell;  go  ahead. 

Mr.  Davenport.  It  says  any  such  acts  as  may  be  done  as  are  de- 
fined in  section  3  of  this  act. 

Mr.  Jenks.  That  should  be,  I  have  no  doubt,  in  section  1  or  3, 
because  it  was  not  intended  to  apply  only  to  Territories;  it  was  in- 
tended to  apply  to  States  and  Territories  alike. 

Mr.  Davenport.  You  think  it  should  be  added  there? 

Mr.  Jenks.  Yes- 
Mr.  Davenport.  That  is  a  thing  I  did  not  think  of. 

Mr.  Jenks.  There  was  no  intention  to  make  any  exception  what- 
ever.   It  was  intended' to  cover  both  of  those. 

Mr.  Davenport.  Does  modesty  forbid  you  to  tell  me  who  it  was 

Mr.  Littlefield.  You  use  the  words  "  as  defined."  Inasmuch  as 
we  have  had  considerable  trouble  on  account  of  the  uncertainty  in 
regard  to  "  reasonable  "  and  "  unreasonable,"  is  not  that  language 
calculated  to  confuse  a  little  bit  ? 

Mr.  Jenks.  I  do  not  know  that  it  is. 

Mr.  Littlefield.  What  you  mean  is  to  predicate  unreasonable  re- 
straint of  trade  upon  the  offenses  denominated  in  those  sections  ?• 

Mr.  Jenks.  Yes;  we  are  speaking  of  restraint  of  trade  and  com- 
merce.    It  is  really  intended  to  be  a  definition  of  interstate  commerce. 

Mr.  Littlefield.  Certainly.  Would  it  not  be  more  apt  if  you  put 
it  something  like  this,  "  unless  such  contract  or  combination  shall  be 
in  unreasonable  restraint  of  trade  or  commerce  as  prohibited  in  sec- 
tions 1  and  3  ?  " 

Mr.  Jenks.  That  would  be  all  right. 
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Mr.  LiTi'LEFiELD.  Tlicie  is  some  little  bit  of  confusion  there.     You 
did  not  intend  to  more  si>eGifically  define  '*  unreasonable  ? ' ' 
Mr.  Jenks.  Xo,  sir. 

Mr.  LiTTLEFiELD.  It  seems  to  me  that  is  open  to  objection.  What 
you  mean  is  "  in  restraint  of  interstate  trade  and  commerce?  ■' 

Mr.  Jenks.  Yes. 

Mr.  LiTiLEFiELD.  That,  to  a  certain  extent,  clarifies  the  situation. 

Mr.  Davenport.  Xo;  it  only  makes  tlie  confusion  worse. 

Mr.  Littlefield.  Put  it  in  and  see  if  it  does,  '•  in  unreasonable 
restraint  of  interstate  trade  or  commerce  as  defined  in  sections  1  and 
3."'    That  is  the  way  you  want  it  ? 

Mr.  Jenks.  That  is  the  thought  we  had  in  mind. 

Mr.  Davenport.  There  is  no  sent-e  at  all  to  that. 

Mr.  LittlefieIj).  Very  good ;  let  us  see  why. 

Mr.  Daveni>ort.  There  is  no  definition  in  this,  is  there,  of  *•  re- 
straint of  trade  or  commerce  "  or  ''  unreasonable  ?" 

Mr.  Littlefield.  I  do  not  agree  with  you. 

Mr.  Davenport.  I  still  maintain  it. 

Mr.  Littlefield.  That  is  all  right:  that  i^  a  privilege  you  have. 
But  now  hold  on  a  minute.  It  is  quite  obvious  to  my  mind,  and  I 
want  to  suggest  this.  This  may  suggest  a  consideration  that  has  not 
occurred  to  your  mind,  alert  as  it  is.  It  is  quite  obvious  to  my  mind 
that  when  they  say  in  this  bill  ''  in  restraint  of  interstate  trade  and 
commerce  as  defined  in  sections  1  and  3  of  this  bill,"  the  term  relates 
to  interstate  trade  and  commerce  as  it  is  described  in  those  two 
sections. 

Mr.  Jenks.  It  saj-s  in  restraint  of  trade  or  commerce  among  the 
several  States  or  with  foreign  nations,  and  so  on;  and  in  the  other 
place,  in  order  to  be  sure  that  they  take  in  the  Territories  and  foreign 
nations,  it  says,  in  restraint  of  trade  or  commerce  in  any  Territory 
of  the  United  States  or  of  the  District  of  Columbia,  and  so  forth, 
all  the  way  through. 

Mr.  Littlefield.  Aside  from  that  you  simply  say,  as  defined  in 
those  sections. 

Mr.  Davenport.  The  word  "  defined  "  is  an  absolute  misnomer. 

Mr.  Littlefield.  We  would  l)e  pleased  to  have  your  suggestion  of 
another  word. 

Mr.  Davenport.  I  would  suggest  that  you  might  insert  the  word 
"  described  "  there. 

Mr.  Littlefield.  Well,  that  may  be  happier.  It  is  a  minor  criti- 
cism, in  my  judgment.    I  think  I  know  what  they  mean. 

Mr.  Davenport.  I  think  the  better  way  to  state  it  is  that  you  think 
you  know  what  they  think  they  mean.  It  does  not  go  any  more  def- 
initely to  the  proposition  that  I  have  in  mind  as  to  that  loose  and 
inapt  language  in  which  it  is  stated  there;  but  this  is  a  mere  detail. 

Mr.  LmLEFiELD.  We  will  assume,  for  the  purpose  of  the  argument, 
that  by  the  use  of  that  lan^^uage  they  mean  restraint  of  interstate 
trade  and  commerce  as  described  in  sections  1  and  3. 

Mr.  Jenks.  That  will  cover  it. 

Mr.  Littlefield.  Now  give  us  the  balance  of  your  criticism. 

Mr.  Davenport.  Right  in  that  connection  I  want  to  suggest  that 
the  use  of  the  word  "  unreasonable  "  there,  in  connection  with  the 
other  words,  throws  the  machine  clear  oflf  center  again. 
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Mr.  LiTTLEFiELD.  YouF  position  is  that  there  is  some  intendment 
in  the  act  which  undertakes  to  define,  by  reference  to  something  else, 
the  adjective  '*  unreasonable?  " 

Mn  Davenport.  There  is  an  attempt  to  make  a  provision  here  the 
different  words  of  which  are  not  adapted  to  the  different  parts  of  the 
thought  attempted  to  be  conveyed.  However,  that  is  a  detail.  We 
will  come  down  now  to  this. 

Mr.  LiTTLEFiELD.  As  you  are  right  on  the  line  of  demarcation  that 
separates  one  proposition  from  another,  and  it  is  now  twenty  minutes 
to  6  o'clock,  I  would  suggest  that  we  temporarily  suspend  and  resume 
at  a  later  hour  with  the  expectation  of  concluding  this  evening. 

(An  informal  discussion  as  to  continuing  the  hearings  followed.) 

Mr.  Davenport.  If  it  is  understood  that  I  may  set  forth  all  the 
objections  I  may  have,  briefly,  to-morrow,  that  will  satisfy  me. 

Mr.  LiTTLEFiELD.  Do  vou  waut  to  be  heard  orallv  to-morrow  ? 

Mr.  Da\t3nport.  Yes;  I  want  to  talk  about  this  thing. 

Mr.  LiTTLEFiELD.  Go  right  along  with  Professor  Jenks,  then,  and 
•  let  us  do  the  best  we  can  and  complete  the  matter  so  far  as  the  afRrma- 
tive  propositions  are  concerned.  Then  I  will  have  a  meeting  in  my 
committee  room  at  2  o'clock  to-morrow  afternoon,  and  if  Judge 
Davenport  wants  to  be  heard,  all  right,  and  if  Mr.  Schult^is,  who  has 
lust  asked  for  a  hearing,  wants  to  be  heard  at  that  time,  I  will  hear 
him,  and  if  you  are  at  leisure,  Professor  Jenks,  and  can  come  in  at 
that  time,  I  will  hear  you  further,  if  you  wish  to  be  heard. 

Mr.  Jenks.  I  will  come  if  I  can. 

Mr.  LiTTLEFiELD.  Is  that  all  right? 

Mr.  Jenks.  That  is  perfectly  satisfactory. 

Mr.  ScHULTEis.  That  is  satisfactory  to  me. 

Mr.  LiTTLEFiELD.  Go  ahe^d. 

Mr.  Jenks.  There  was  only  one  point  further  that  I  was  going 
to  raise,  and  that  was  in  connection  with  the  decision  of  the  Com- 
missioner of  Corporations,  if  it  may  be  so  called,  in  reference  to  the 
reasonableness  or  unreasonableness  of  contracts,  and  also  in  reference 
to  any  appeal  from  his  decision,  if  he  should  decide  that  a  registra- 
tion needed  to  be  canceled.  The  main  difference  that  we  have  had 
in  mind  between  this  last  form  of  the  bill  and  the  others  was,  in  the 
first  placCy  we  thought  it  wise  to  change  the  order  of  the  matter  some- 
what, and  in  the  second  place,  there  was  this  matter  of  appeal.  It 
had  seemed  to  be  in  the  minds  of  some  of  the  persons  who  had  criti- 
cised the  bill  most  unfortunate  that  as  regards  the  question  of  can- 
celing registrations  a  provision  for  an  appeal  was  not  made;  so 
we  have  made  that  provision  for  an  appeal  to  the  supreme  court  of 
the  District  of  Columbia. 

It  also  had  been  thought  by  some  most  unfortunate  that  the  appeal 
had  not  been  made  in  a  somewhat  different  way,  too,  so  that  the  pro- 
vision has  been  made  now  for  a  rehearing  in  the  case  of  a  contract 
that  he  may  consider  unreasonable,  before  the  Interstate  Commerce 
Commission,  and  then  for  an  appeal  from  them  to  the  supreme  court 
of  the  District  of  Columbia.  On  that  question  of  the  appeal-,  when  I 
was  here  before  there  were  a  good  many  questions  asked  as  to  whether 
this  act  of  the  Commissioner  was  legislative,  executive,  or  judicial, 
and  whether  an  appeal  would  lie,  and  so  on.  I  said  at  the  time,  with- 
out  anything  further  in  mind  than  what  seemed  reasonable,  and 
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what  seemed  the  custom  in  other  ways,  that  it  had  seemed  to  me  that 
that  act  had  enough  of  the  judicial  nature  so  that  an  appeal  would 
lie,  and  that  presumably  Con^^ress  had  the  right  to  give  to  an  oflBcer 
who  was  primarily  an  executive  officer  enough  power  for  judgment 
along  that  line  so  tHat  an  appeal  would  lie,  and  so  on.  I  find  one  case 
that  seems  to  me  quite  directly  in  line  that  would  sustain  that,  and 
then  there  are  quite  a  number  of  cases  that  certainly  squint  that  way. 
In  the  first  place,  where  he  is  exercising  discretion,  as  he  has  to  more 
or  less  with  reference  to  cancellation  of  registration  and  with  refer- 
ence also  to  the  nature  of  the  contract,  the  act  becomes  somewhat 
judicial,  I  think.  The  one  case  that  I  had  mostlv  in  mind,  that  has 
seemed  to  bear  closest  upon  this,  is  the  case  of  tfie  United  States  r. 
Duell  (172  U.  S.,  576),  where,  in  the  case  of  an  appeal  from  the  Com- 
missioner of  Patents,  the  Supreme  Court  held  that  though  the  Com- 
missioner of  Patents  "  is  an  executive  officer,  generally  speaking,  mat- 
ters in  the  disposal  of  which  he  exercises  functions  judicial  in  their 
nature  may  properly  be  brought  within  the  cognizance  of  the  courts/' 
And  the  court  savs  further: 

Now,  In  deciding  wliether  a  patent  shall  Issue  or  not,  tbe  Commissioner  acts 
on  evidence,  finds  the  facts,  applies  the  law,  and  decides  questions  affecting  not 
only  public  but  private  interests ;  and  so  as  to  reissue  or  exte.isioa  (»r  on  inter- 
ference between  contesting  claimants;  and  in  all  this  he  exercises  Judicial 
functions. 

Let  me  read  still  further  these  words  at  the  conclusion  of  the 
opinion : 

We  agree  that  it  is  of  vital  imi)ortance  that  the  line  of  demarcation  between 
the  three  great  departments  of  government  should  be  observed,  and  that  each 
should  be  limited  to  the  exercise  of  its  appropriate  i)owers;  but  in  the  matter  of 
this  apfieal  we  find  no  such  encroachment  of  one  department  on  the  domain  of 
another  as  to  justify  us  in  holding  the  act  in  c^uestion  unconstitutional. 

It  was  an  appeal  from  the  action  of  the  Commissioner  of  Patents 
to  the  supreme  court  of  the  District  of  Columbia,  practically  the  same 
thing  that  was  suggested. 

Mr.  LiTTLEFiELD.  They  held  there  that  the  determination  was  quasi 
judicial  ? 

Mr.  Jenks.  Yes,  sir;  those  words  are  used  here.  The  language 
which  I  read  was : 

Though  he  is  an  executive  officer,  generally  speaking,  matters  In  the  disposal 
of  which  he  exercises  functions  Judicial  in  their  nature  may  properly  be  brought 
within  the  cognizance  of  the  courts. 

I  am  quoting  only  here  and  there,  but  I  think  I  am  not  misinter- 
preting it  in  any  way.  That  has  seemed  to  me  the  case  most  per- 
fectly in  line.  It  seemed  to  me  further  that,  entirely  aside  from  spe- 
cific cases,  the  fact  that  the  Interstate  Commerce  Commission  has 
been  recognized  as  in  the  main  an  executive  body,  but  as  exercising 
functions  quasi  judicial  in  their  nature  and  subject  to  appeal,  was 
also  quite  in  line ;  and  also  some  matters  were  cited  this  artemoon  as 
to  the  work  of  the  Civil  Service  Commission  and  otherwise.  So  that 
it  had  never  seemed  to  us  until  the  questions  had  been  raised  here  in 
the  discussion  of  the  bill — although  two  or  three  lawyers  were  in  con- 
sultation in  the  drafting  of  that  bill — considering  the  nature  of  the 
functions,  that  there  could  be  any  real  doubt  that  an  appeal  would  lie 
under  those  circumstances.  So,  on  the  basis  of  what  we  had  and  what 
we  found  out,  we  had  gone  ahead  on  what  seemed  to  us  in  the  inter- 


HSABOrGB  ON  HOUSE  BILL  19745 — JENKS*.  538 

ests  of  the  public  and  what  would  tend  to  satisfy  the  public,  because  I 
have  myself  a  good  deal  of  sympathy  with  the  suggestion  that  is  made 
that  at  first  hand  this  seems  quite  a  large  amount  of  power  to  give  to 
the  Conunissioner  of  Corporations.  In  my  judgment  the  power  given 
to  him  is  very  much  less  than  has  been  intimated  here  in  many  cases; 
and  with  the  rehearing  before  the  Interstate  Conmierce  Commission 
and  the  appeal  that  lies,  it  seemed  to  us  that  it  was  not  a  matter  of 
ilanger  to  the  country  at  all. 

Let  me  quote  in  another  connection  a  word  or  two  that  has  a  bear- 
ing. I  had  taken  these  notes  in  connection  with  the  question  of  rea- 
sonableness. In  the  decision  in  the  case  of  United  States  Interstate 
Commerce  Commission  v.  The  Railway  Company  (167  U.  S.)  I  find 
this,  again,  to  show  that  while  an  officer  may  be  priniarily  executive 
or  primarily  judicial,  nevertheless  the  various  functions  may  be 
delegated.  The  power  given  to  the  Interstate  Commerce  Commis- 
sion, as  they  here  say,  is  partly  judicial,  partly  executive  and  admin- 
istrative, but  not  legislative.  I  quote  this  to  show  that  a  body  that 
is  mainly  executive  may  be  given  judicial  powers,  and  in  this  case 
an  appeal  will  lie.  As  regards  the  general  aspect  of  the  case,  that 
has  been  pretty  largely  presented  by  Mr.  Smith.  That  is  a  part  that 
I  am  not  competent  to  discuss  from  the  technical  legal  point  of  view, 
and  I  have  nothing  further  to  say  along  that  line. 

It  has  not  seemed  to  us  that  this  is  an  arbitr^^ry  rule.  The  Com- 
missioner has  certain  determinations,  as  to  the  way  in  which  a  cer- 
tain case  shall  be  brought  up  and  as  to  the  nature  of  proof  that  shall 
be  required,  and  I  have  some  cases  there,  again,  that  would  have  a 
bearing  on  that.  That  is  the  second  question,  as  to  whether  an  ex- 
ecutive officer  may  not,  within  certain  limits,  determine  the  nature  of 
the  proof  that  needs  to  be  offered ;  that  is,  as  to  the  shifting  of  the 
burden  of  proof.     For  example,  there  is  a  case 

Mr.  LriTLEFiELD.  That  is,  you  mean  whether  the  action  of  the 
officer  could  not  produce  that  effect  ? 

Mr.  Jenks.  Yes;  and  whether  it  is  not  entirely  competent  for  the 
legislature  to  create  a  situation  like  that,  where  it  may  shift  the 
burden  of  proof  from  one  to  the  other.  The  case  I  have  in  mind  is 
the  case  of  the  Chinese,  where  the  burden  of  proof  was  shifted  to  the 
Chinese  to  prove  their  right  to  be  here. 

Mr.  LiTTi^EFiELD.  That  is  like  the  legislation  that  I  have  in  my 
State,  which  makes  a  receipt  for  an  internal-revenue  tax  prima  facie 
evidence  of  the  sale  of  liquor. 

Mr.  Jenks.  It  is  similar. 

Mr.  LrrTLEFiELD.  It  is  along  that  same  line. 

Mr.  Jenks.  Yes.  The  point  is  this.  The  burden  of  proof  rests 
upon  the  Chinese,  practically,  to  show  their  right  to  be  here ;  and  I 
may  saj  that  there  has  been  a  late  decision  also  by  the  Bureau  of  Im- 
migration to  the  effect  that  a  criminal  has  no  right  to  come  into  this 
country,  and  the  presumption  against  him  is  that  he  has  no  right  to 
be  here,  and  in  a  case  of  that  kind  it  is  presumed  that  the  criminal 
has  been  here  less  than  three  years  unless  he  himself  will  testify  to 
when  he  did  land. 

Mr.  LrrTLEFiELD.  Yes.  You  ought  to  bear  in  mind  the  fact  also 
that  that  is  hardly  a  question  of  criminal  prosecution;  it  is  a  ques- 
tion of  deportation. 

Mr.  Jenks.  Yes;  it  is  a  question  of  deportation  in  both  those  cases; 
but  they  have  gone  ahead  under  those  circumstances  and  put  the 


534  HEABING   ON   HOUSE   BILL  1^745 — JENKS. 

burden  of  proof  upon  the  person  who  is  charged,  to  show  his  right  to 
be  here,  which  is  quite  a  change,  of  course,  from  the  ordinary  pro- 
cedure. But  the  power  of  the  legislature  to  shift  the  burden  of 
proof  in  that  way  is  unquestionable.  I  quote  as  follows  from  the  case 
of  Fong  Yu  Ting  v.  United  States  (149  U.  S.,  698) : 

A  provision  which  puts  the  burden  of  proof  upon  him. 

Then  they  cite  a  dozen  cases  here.  The  only  point  is  that  it  is 
within  the  power  of  Congress  so  to  arrange  the  method  of  bringing 
these  suits  that  the  burden  of  proof  may  be  shifted  in  the  way  sug- 
gested. The  Commissioner  of  Corporations,  by  making  this  deter- 
mination, shall  provide  that  the  Attorney-General  must  prove  the 
unreasonableness  of  the  contract. 

Mr.  LiTTLEFiELD.  That  is  in  it  now  ? 

Mr.  Jenks.  Not  the  unreasonableness.  Under  certain  circum- 
stances he  has  simply  to  prove  restraint  of  trade.  But  you  make 
provision  now  that  upon  a  certain  state  of  facts  being  found  by  the 
Commissioner  of  Corporations  the  burden  of  proof  is  shifted  so  that 
he  has  to  prove  an  unreasonable  restraint  of  trade  as  well  as  a 
restraint  of  trade. 

JVIr.  LiTTLEFiELD.  The  change  does  not  shift  the  burden  of  proof 
any,  except  that  it  makes  it  incumbent  upon  the  Government  to  prove 
a  different  state  of  facts  from  which  it  had  to  prove  before. 

Mr.  Jenks.  Yes. 

Mr.  Davenport.  Have  you  endeavored  to  run  out  the  operation  of 
this  law?  AVe  will  suppose  that  the  Commissioner  has  held  it  un- 
reasonable, and  the  appeal  has  been  taken,  and  the  appellate  or 
supreme  court,  or  whatever  body  it  is,  the  Interstate  Commerce  Com- 
mission or  the  court,  coincides  in  that  view,  or  they  come  to  the 
conclusion  that  it  is  reasonable.  He  is  still,  under  your  bill,  exposed, 
is  he  not?  Having  litigated  that  question  clear  through  those  tri- 
bunals, he  is  still,  under  your  bill,  exposed  to  prosecution  ? 

Mr.  LiTTLEFiELD.  It  is  still  open  to  the  Government  to  establish,  if 
it  can,  the  fact  that  the  agreement  is  in  unreasonable  restraint  of 
trade. 

Mr.  Davenport.  Yes.  Having  litigated  it  all  the  way  through  for 
the  purpose  of  having  determined  the  (juestion  whether  or  not  he  is 
in  their  opinion  guilty  of  something  m  unreasonable  restraint  of 
trade,  and  having  taken  it  up  and  established  his  case,  then  he  is  still 
liable  to  be  brought  up  by  the  new  regime,  whoever  they  may  be,  and 
prosecuted  over  again,  and  they  can  put  him  to  all  the  expense  of  a 
trial,  and  so  forth,  notwithstanding  these  previous  hearings.  But 
that  is  a  detailT  want  to  talk  about. 

But,  Professor,  in  thinking  about  this  matter,  has  it  ever  occurred 
to  you  that  there  is  a  moral  question  involved  in  this  ? 

Mr.  Jenks.  Very  decidedly. 

Mr.  Davenport.  Here  are  acts  that  are  made  criminal  by  the  law 
of  the  land  and  which  subject  a  man  to  penitentiary  stripes,  and  they 
are  invited  to  do  those  very  acts  on  the  promise  of  immunitv.  Now, 
this  is  not  the  case  of  gfetting  a  present  immunity  for  past  oftenses  or 
upon  condition  of  their  repenting  and  coming  forward  and  being 
willing  to  testify,  or  anything  like  that,  but  it  is  an  act  on  the  part 
of  Congi'ess  inviting  men  to  commit  those  acts  which  are  by  the  very 
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statute  made  criminal,  under  a  promise  of  immunity,  in  order  that 
the  Government  may  get  some  information.  Does  not  that  strike  a 
professor  in  Cornell  as  a  little  shady,  morally  ?  And,  further  than 
that,  I  am  reminded  at  this  moment  that  the  promised  amendment 
which  was  to  obviate  the  objections  of  Mr.  Levy  Mayer — that  a  per- 
son would  be  protected  in  some  way  from  the  consequences  of  his 
exposure  of  these  matters,  that  he  would  be  protected  from  State 
prosecution — does  not  appear  to  have  eventuated  so  far  in  this  bill. 
But  I  refer  to  this  interesting  problem  in  casuistry:  How  can  men 
bring  themselves  to  view  as  proper  from  a  moral  standpoint  a  propo- 
sition that  men  should  be  invited  and  encouraged  to  commit  crimes, 
to  wit,  those  in  restraint  of  trade  now  forbidden  under  the  law,  under 
the  promise  of  immunity  from  the  consequences  of  such  actions  in 
the  future,  provided  they  will  divulge  something  which  the  Govern- 
ment desires  that  they  shall  divulge  ? 

Mr.  Jenks.  If  I  were  disposed  to  go  into  questions  of  casuistry  in 
detail,  I  should  question  the  morality  of  that  way  of  putting  the  ques- 
tion. The  situation,  as  I  look  at  it,  is  entirely  different  from  that 
which  Judge  Davenport  has  in  mind  in  making  this  statement.  I 
have  the  same  suggestions  to  make  with  reference  to  some  statements 
made  by  Mr.  Emery.  Throughout  the  entire  discussion  there  has 
been  an  implication  on  the  part  of  both  these  gentlemen  in  their  ques- 
tions and  in  their  statements  that  if  a  person  wished  to  escape  from 
the  penalties  of  the  present  Sherman  Act,  when  he  was  doing  some- 
thing that  seemed  to  him  in  the  interests  of  the  public,  although  con- 
trary to  a  law  that  he  believed  immoral  in  its  essential  nature,  he  w^as 
doing  something  immoral.  The  whole  situation,  perhaps,  amounts  to 
this:  That  in  our  judgment  the  present  Sherman  antitrust  act  has 
made  criminal  certain  acts  that  in  their  essential  nature  are  for  the 
benefit  of  the  public.  So  far  as  that  is  true^  the  Sherman  Act  itself 
in  its  operations  is  producing  an  immoral  influence  and  is  in  itself 
morally  wrong.  When  Judge  Davenport  asked  the  question  that  he 
has  asked  me,  it  should  rather  be  put  in  this  way — or  I  will  take  my 
own  statement.  I  look  upon  it  as  not  merely  not  an  immoral  act,  but 
I  look  upon  it  not  merely  as  a  moral  act,  but  as  an  act  of  duty  that  is 
imperative  upoii  every  honest  man  who  has  the  interest  of  the  public 
at  heart,  to  attempt  to  take  the  public  out  from  under  an  act,  to  a 
certain  extent,  that  is  as  injurious  to  the  public  as  that.  I  am  per- 
fectly willing  to  make  any  concession  that  can  be  made  as  regards  the 
detail  of  the  form  of  the  bill,  so  long  as  we  reach  the  essential  prin- 
ciple of  the  bill.  There  has  been  no  trickery  whatever  on  the  part  of 
those,  at  anv  rate,  who  have  been  most  active  in  framing  this  bill. 
The  Judge  implies  that  there  may  have  been  in  this,  that,  and  the 
other  man's  giving  counsel.  I  have  no  reason  for  thinking  so.  I 
know  that  some  men  whose  opinion  has  b?en  asked  on  this  bill  have 
said,  "  Now,  if  I  should  consider  the  interest  of  my  client  in  this  mat- 
ter, I  should  say  this  or  that  thing:  but  speaking  to  you  gentlemen 
who  are  working  for  the  interests  of  the  public,  such  and  such  a  thing 
seems  to  me  proper;-'  and  I  have^  every  reason,  from  what  I  know  oi 
those  men,  to  think  and  to  know  that  they  were  speaking  with  abso- 
lute sincerity,  and  I  have  no  reason  for  thinking  that  anyone  con- 
nected in  any  way  whatever  with  this  bill  has  had  any  interest  except 
the  public  interest,  throughout.     That  has  been  ab-oliitely  the  case. 
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Our  position  in  this  matter  is  this :  We  have  presented,  up  to  date, 
the  best  we  can  find  to  carry  out  our  ideas.  What  we  present  seems 
solely  in  the  interest  of  the  public,  and  seems  solely  taking  away  the 
effect  of  an  act  that  is  absolutely  doing  injustice  and  wrong,  and 
that  is  contrary  to  the  public  interest.  We  have  brought  these  mat- 
ters up,  and  the  responsibility  is  upon  Congress,  and  primarily  upon 
this  committee,  to  see  to  it  that  the  right  purposes  are  carried  out. 
We  have  no  particular  love  for  this,  that,  and  the  other  form.  As 
Mr.  Low  said  the  first  day  we  were  here,  we  came  with  a  general 
proposition  to  relieve  the  people  from  the  burdens  of  the  act.  The 
chairman  of  this  committee.  Judge  Jenkins,  and  the  chairman  of 
the  Interstate  Commerce  Commission,  said :  "  If  we  are  going  to  take 
any  action,  we  must  have  something  to  go  on.    If  you  gentlemen  will 

frepare  a  bill  showing  what  you  want,  we  will  be  glad  to  take  it  up." 
want  to  repeat  again  what  the  chairman  of  the  committee  at  one 
time  said.  The  chairman  of  the  committee  in  no  way  intimated 
what  he  would  want.  It  was  simply  to  get  something  before  him. 
So  we  presented  a  bill  as  best  we  could,  and  we  have  modified  it  as 
best  we  could,  and  we  are  willing  to  modify  it  again  or  have  the  com- 
mittee modify  it  again.  If  we  can  in  any  way  assist  in  the  promoting 
the  public  interest  along  these  lines,  we  are  glad  to  do  it.  We  think 
the  present  act  is  injuring  the  country  and  is,  to  that  extent,  having 
an  immoral  influence.  We  want  to  present  a  bill  to  take  away  that 
evil  effect  and  do  something  for  the  public  good.  Now,  when,  with 
that  in  mind,  you  accuse  us  of  attempting  to  encourage  -a  criminal 
act,  you  ought  to  discriminate  as  to  the  nature  of  a  criminal  act. 
What  is  referred  to  in  our  bill  is  an  act  that  has  been  made  criminal 
by  a  law  which,  as  we  think,  is  immoral  in  its  nature.  It  is  not  a 
prohibited  thing  on  its  face. 

Mr.  Davenport.  Do  not,  in  arguing  the  matter,  assume  as  though 
this  was  writing  the  word  "'  unreasonable  "  into  the  first  section  of 
the  act  and  making  lawful  all  those  acts  that  were  in  reasonable  re- 
straint of  trade.  The  j^urpose  of  the  act  is  to  maintain  the  criminal- 
ity of  those  acts  as  to  everybody  who  commits  them;  but  to  give  a 
man  immunity  and  license  and  indulgence  to  go  on  and  do  them  in 
the  future,  with  the  consciousness  that  he  is  to  be  protected  from  pun- 
ishment, so  long,  at  any  rate,  as  the  powers  that  be  are  willing  that 
he  should  be  protected,  if  he  will  give  up  something  in  the  way  of 
information  that  you  thuik  the  public  ought  to  have. 

Mr.  Jenks.  Yes. 

Mr.  Daveni'ort.  That  is  the  propor^ition. 

Mr.  Jenks.  Very  well. 

Mr.  Davenport.  xVnd  I  sav  it  does  not  make  anv  difference  whether 
those  acts  are  prohibited  by  the  statute  or  are  innocent  in  themselves, 
when  the  Congress  of  the  United  States,  from  its  judgment  as  to 
what  is  public  policy,  makes  an  act  criminal  it  is  the  duty  of  even' 
good  citizen  to  obey  that  act. 

Mr.  Jenks.  And  to  enforce  it.     I  have  no  objection  to  that. 

Mr.  LiTTLEFiELD.  As  I  Understand  the  proposition  of  the  Profes.^or, 
it  is  that  after  all  is  said  and  done  the  truth  of  it  is  that  the  Sherman 
antitrust  act  ought  not  to  apply  to  reasonable  restraints  of  trade. 

Mr.  Jenks.  Certainly. 

Mr.  Litti^efield.  And  that  while  they  do  not  go  so  far  in  this  bill 
as  to  repeal  that  section  of  the  law  or  that  feature  of  the  law,  or  to 
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amend  it  so  that  it  will  hereafter  apply  only  to  unreasonable  re- 
straints of  trade,  vou  leave  the  law  in  existence  and  use  that  fact  for 
the  purpose  of  producing  this  eifect  of  publicity,  and  give  to  all  who 
see  fit  to  take  advantage  of  it,  on  these  conditions,  the  benefit  of  what 
the  law  would  be  if  that  was  read  into  it.     That  covers  it? 

Mr.  tTENKS.  Yes.  I  would  like  to  cover  it  in  a  somewhat  different 
way. 

Mr-  LiTTLEFiELD.  You  take  your  own  way,  of  course. 

Mr.  Jenks.  It  is  not  quite  all  here;  that  is,  all  that  I  had  in 
mind.  Speaking  very  frankly  again,  when  this  matter  first  came  to 
me  personally  with  reference  to  the  form  that  this  bill  should  take 
my  first  thought  on  the  matter  was  of  a  bill  similar  to  the  Foraker 
bill  in  the  Senate,  simply  putting  the  word  "  unreasonable  "  in  and 
then  stopping.  Then  the  question  came  to  me  again  in  this  way,  so 
far  as  I  know  without  any  suggestion  from  anybody,  that  at  the  pres- 
ent time,  in  the  present  state  of  public  opinion,  so  far  as  I  could  see 
I  did  not  believe  that  it  would  be  a  practicable  thing  to  repeal  the 
Sherman  Act  absolutely,  or  simply  to  make  that  change  with  nothing 
further,  and  that  in  consequence  the  wiser  way  from  the  point  of  view 
of  experience,  if  you  please,  or  legislative  wisdom — or  whatever  way 
you  wish  to  put  it — was  to  hold  still  in  the  hands  of  the  legislature 
and  the  hands  of  the  judiciary  this  power,  and  to  make  the  excep- 
tions; to  let  it  stand,  but  to  make  exceptions  instead  of  changing  it 
all.  I  did  not  think  it  was  a  practicable  matter  to  make  it  in  the  way 
it  was  suggested,  so  that  we  tnought  it  better  to  let  that  stand  and  to 
make  exceptions.  Then  there  came  a  further  thought,  that  after  all  it 
might  not  be  possible  to  make  this  apply  generally.  There  might  be 
constitutional  difficulties.  And  as  1  discussed  it  with  other  people 
there  seemed  to  be  constitutional  difficulties  about  making  that 
compulsory. 

I  have  for  years,  not  only  here  but  in  the  State  legislature  and  else- 
where, been  of  the  opinion  that  it  is  often  very  desirable,  instead  of 
making  compulsory  legislation  to  make  permissive  legislation,  so 
that  through  the  permissive  legislation  we  may  find  out  more  or  l^s 
how  the  law  is  goi  g  to  work;  and  if  it  works  well  with  the  people 
who  are  doing  the  risyht  thinsr  the  pre&sure  will  then  ho  brontrHt  to 
bear  on  the  others.  As  long  ago  as  1900  I  drew  a  bill  for  a  corpora- 
tion law  for  the  State  of  New  York  with  that  in  mind.  I  thought  we 
ought  to  have  a  corporation  law  along  the  linos  of  the  English  cor- 
poration act,  or  as  it  is  carried  out  still  better  in  the  Australian  cor- 
poration act,  and  so  I  drafted  it  permissive,  that  any  corporation  that 
wanted  so  to  do  could  come  under  the  restraint  of  the  act  and  be  open 
to  examination,  tlie  idea  being  that  the  better  corporations  would  be 

f^lad  to  put  themselves  under  restraint  of  a  really  good  corporation 
aw.  The  real  thought  was  this :  There  are  a  good  many  corporations 
in  New  York  that  are  carried  on  above  board  and  that  would  be 
willing  and  glad  to  say,  "  This  is  our  business,  and  this  is  the  way  we 
do  business,  and  we  are  onlv  too  glad  to  have  everybody  know  it, 
because  then  everybody  will  know  that  we  are  doing  business  in  the 
right  way  and  people  will  be  glad  to  do  business  with  us  and  invest  in 
our  stocks."  And  by  the  time  any  considerable  number  of  those  cor- 
porations have  come  under  the  operation  of  the  law  people  will  begin 
to  say  that  those  who  do  not  come  under  the  law  stay  out  because 
thev  dare  not  come  under  it,  and  thev  will  sav  that  there  must  be 
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something  shady  about  them,  and  they  will  say,  "  We  will  not  buy 
their  stocks."  So  in  that  way,  indirectly,  we  thought  we  would  bring 
about  a  gradual  acceptance  of  this  better  type  of  corporation  law. 

That  tliought  was  in  my  mind  and  was  discussed  in  that  way.  We 
were  to  leave  this  matter  open.  This  is  a  permissive  act.  W^  hoped 
to  bring  it  around  so  that  it  would  be  considered  laudable  to  file  this 
information  that  was  called  for  and  the  larger  part  of  their  contracts 
and  have  the  criticism  made  on  them,  and  they  would  have  no  objec- 
tions to  their  being  made  public;  and  then  after  a  time,  by  this  better 
class  of  corporations  and  larger  corporations  in  many  cases — ^because 
the  smaller  ones  would  not  need  to  bother  with  it,  but  the  larger  class 
of  corporations — putting  themselves  in  this  position,  the  others  would 
feel  the  moral,  and  more  than  that,  the  financial  pressure  in  favor 
of  coming  under  this  act.  So  by  putting  in  that  permissive  feature 
that  seems  to  Judge  Davenport  so  immoral  we  were  going  to  accom- 
plish an  end  that  seems  to  us  highly  moral  and  beneficial  to  the 
public;  and  the  difference  between  saying  "  You  shall  do  so  and  so" 
or  "  You  mav  do  so  and  so  if  vou  wish  "  is  one  that  may  be  vital  in 
constitutional  law;  and  while  it  may  be  that  some  of  the  kinds  of 
information  they  would  be  very  glad  to  give  might  be  of  the  kinds 
that  we  could  not  force  out  of  them  they  still  may  be  very  useful  to 
the  public  and  the  Congress  to  have.  In  connection  with  the  giving 
of  that  information  they  can  get  these  immunities  which,  after  all, 
are  not  immunities  to  do  anything  that  is  wrong  or  for  doing  any- 
thing that  is  wrong. 

Mr.  Davenport.  Is  it  not  doing  wrong  to  violate  a  law  ? 

Mr.  Jenks.  They  will  not  be  violating  a  law,  because  this  law  will 
provide  that  when  they  are  doing  these  things  their  acts  are  not  in 
violation  of  law. 

Mr.  Davenport.  Oh,  no.  You  accomplish  that  result  if  you  write 
the  word  *'  unreasonable  "  into  the  first  section  of  the  act ;  but  you 
certainly  can  not  maintain,  or  you  can  not  say  as  you  do  here,  that 
every  contract,  conspiracy,  and  combination  in  restraint  of  trade  is 
illegal  and  criminal,  and  say  that  a  man  who  does  those  things  is  a 
crfminal 

Mr.  Littlefield.  I  suppose,  strictly  speaking,  you  leave  the  pro- 
visions of  the  act  in  force,  but  provide  that  they  shall  not  be  in  force 
except  under  certain  conditions? 

Mr.  Jenks.  Yes.  I  was  going  to  answer  the  Judge  in  this  way,  that 
really  all  this  objection  he  is  making  is  a  verbal  quibble,  because 
whether  you  say,  "  This  act  exists,  but  we  provide  you  shall  not 
enforce  it  under  certain  conditions,''  or  whether  we  say  that  the  act 
shall  not  apply  under  certain  conditions,  is  really  immaterial,  and 
what  this  act  really  does  say  is  that  this  act  shall  not  take  effect 
under  certain  conditions.  Even  though  you  say  under  certain  condi- 
tions it  shall  not  apply,  it  really  means  the  same  thing.  If  we  are 
talking  about  casuistry,  that  is  where  it  is,  when  you  assume  that  Ave 
are  legalizing  a  criminal  act.  We  have  made  the  act  under  these  con- 
ditions not  criminal;  that  is  what  it  amounts  to  in  its  essential 
nature.     That  is  all  we  are  tr3'ing  to  do. 

Mr.  Emery.  If  vou  will  permit  me  right  there,  because  I  feel  a 
very  keen  interest  in  this  matter,  it  seems  to  me,  speaking  in  connec- 
tion with  your  use  of  the  word  "  casuistry  '' 
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Mr.  Jenks.  I  simply  quoted  that.  JTudge  Davenport  introduced 
the  word. 

Mr.  Emery.  If  you  predicate  your  legislation  upon  the  innate 
necessities  or  weaknesses  of  business,  then  you  make  the  same  argu- 
ment against  the  impossibility  or  impracticability  or  inexpediency  or 
inconsistency  of  the  law  that  Voltaire  makes  against  the  Decalogue 
when  he  maintains  that  the  Almighty  ought  not  to  hold  men  respon- 
sible for 'the  offenses  that  they  commit  out  of  the  weakness  that  he 
gave  to  them.  Now,  if  you  take  the  ground  that  this  is  not  a  per- 
mission to  commit  these  acts,  it  seems  to  me  you  lay  yourself  open 
to  an  argument  exactly  parallel  to  that  against  a  certain  practice  of 
the  Catholic  Church,  to  wit,  the  issuance  of  an  indulgence.  It  was 
held  that  an  indulgence  was  a  permission  to  commit  sin,  and  it  was 
defended  on  the  ground  that  it  was  merely  a  means  of  assisting 
the  church,  and  the  law  was  thus  dispensed,  so  that  one  man  was 
permitted  to  disobey  the  Decalogue  on  a  payment  of  an  amount  to 
the  church.  In  your  case  you  are  merely  issuing  an  indulgence  to 
these  persons  or  corporations  on  the  ground  of  a  payment  of  in- 
formation which  you  assume  is  for  the  public  benefit  and  which  is 
necessary  for  the  proper  enforcement  of  the  law.  I  can  not  see 
any  difference  between  the  act  of  which  the  church  was  accused  in 
permitting  the  commission  of  certain  acts  upon  the  payment  of 
money  and  the  position  you  put  yourself  in,  and  which,  without  any 
intent  to  be  misunderstood  in  using  the  term,  without  any  compulsion 
you  apply  to  form  a  legislative  formulary  by  which  a  man  is  com- 
pelled to  come  in  under  that  law  and  to  turn  over  a  certain  amount 
of  information,  which  you  could  have  no  direct  right  to  exact,  simply 
because  he  would  put  himself  in  an  improper  position  before  the 
public  if  he  did  not  do  so.  You  do  not  change  the  nature  or  the 
quality  of  the  act  under  the  first  six  sections;  it  is  just  as  criminal  as 
it  ever  was;  but  under  this  indulgence  which  you  give,  one  man  is 
to  be  permitted  to  do  a  thing  which  is  denied  to  the  other. 

Mr.  Jenks.  The  essential  difference,  and  it  goes  to  the  root  of  it 
from  the  moral  point  of  view,  is  that  the  thing  that  we  permit  him 
to  do  is  in  the  interest  of  the  public,  the  consumer,  whereas  what 
you  are  talking  about  in  connection  with  the  indulgence  are  things 
that  in  their  essential  nature  are  criminal  and  contrarv  to  the  public 
interest;  and  that  is  a  vital  difference.  The  only  thing,  you  will 
recall,  that  we  are  permitting,  even  after  he  gives  up  this  information 
and  things  of  that  kind,  is  a  reasonable  contract  that  is  in  the  public 
interest. 

Mr.  Emery.  Yes;  but  you  are  assuming  arbitrarily  to  say  what 
that  contract  shall  be,  and  you  are  constituting  a  private  tribunal  to 
judge  it. 

Mr.  Davenport.  These  things  that  are  done  for  these  men  in  viola- 
tion of  law  to-day  are  in  the  public  interest,  he  says. 

Mr.  Emery.  The  violations  are  not. 

Mr.  Da\t:nport.  The  ^dolations  of  the  law? 

Mr.  LiTTLEFiELD.  You  aic  assuming  the  law  to  be  in  existence. 
The  condition  at  one  time  or  another  does  not  change  the  facts. 

Mr.  Davenport.  Confess  is  forbidding  something  that  it  is  ac- 
tuallv  immoral  to  forbid,  and  everv  man  that  violates  the  law  is 
doing  it  in  the  public  interest  and  therefore  he  is  absolved  from  any 
immorality  if  he  violates  the  law.    That  is  their  contention. 


^ 
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Mr.  Jenks.  I  have  not  said  that. 

Mr.  Davenport.  Is  not  that  true? 

Mr.  Jenks.  I  have  not  said  that,  of  course. 

Mr.  Davenport.  Does  it  not  follow? 

Mr.  Jenks.  It  does  not  seem  to  me  so. 

Mr.  Davenport.  It  would  seem  to  me  this  wav.  It  does  not 
make  any  difference  whatever  in  the  moral  aspect  of  the  thing 
whether  the  Government  savs,  "  You  can  do  the  things  forbidden  by 
law,"  or  the  party  himself  does  them. 

Mr.  Jenks.  It  makes  a  great  difference. 

Mr.  Davenport.  The  reason  why  this  invitation  to  people  to  do 
these  things  is  not  immoral  is  because  the  things  that  are  forbidden 
are  immorally  forbidden.    That  is  the  proposition,  is  it  not? 

Mr.  Jenks.  When  you  finish  I  will  state  my  views  of  it. 

Mr.  Davenport.  I  nave  thought  about  this  a  good  deal. 

Mr.  Jenks.  So  have  I. 

Mr.  Davenport.  It  seems  to  me  this  is  the  most  profoundly  im- 
moral proposition  that  was  ever  put  up  to  an  American  Legislature; 
that  men,  being  under  the  condemnation  of  the  law  for  what  they  shall 
do  in  the  future,  receive  from  the  lawmaking  body  itself  an  invitation 
to  do  the  very  things  which  are  forbidden  by  the  law,  if  they  will  do 
some  other  thing  which  the  lawmaking  bodjr  thinks  is  judicious  for 
them  to  do.  This  does  not  relate  to  anything  in  the  past.  "  When  the 
wicked  man  turns  awav  from  his  wickedness  and  doeth  that  which 
is  lawful  and  right,  as  the  Good  Book  says,  "  he  saves  his  soul." 
Forgiveness  in  law,  morals,  and  theology  is  confined  to  past  transac- 
tions. He  must  turn  back  and  take  a  new  course.  Now,  to  my  mind 
there  is  a  profoundly  immoral  idea  involved  in  the  proposition  in  this 
bill.  The  Congress  of  the  TTnited  States  is  to  say,  "  Here  is  an  act  so 
worthy  of  condemnation ''—otherwise  they  have  not  any  business 
to  make  it  a  crime-^"  that  a  man  who  does  it  shall  be  liable  to  im- 
prisonment in  the  penitentiary,  and  every  man  who  commits  that 
act  shall  be  subject  to  those  penalties."  Congress  declares  something 
to  be  against  public  policy.  Any  man  who  sets  up  in  his  private 
capacity  to  break  that  law  commits  an  immoral  act  under  every 
svstem  of  morals  and  theolosv.  That  being:  the  case,  everv  man  who 
violates  the  Sherman  Act  commits  an  immoral  act.  And  now  the 
proposition  of  the  Government  is,  "  Come  ahead  and  do  those  things; 
come  on,  now;  you  are  to  have  license  to  do  those  things  which  we 
have  seen  fit  to  condemn,  if  you  will  pay  us  money,  if  you  will  reward 
us  in  one  way  or  another,  or  if,  what  we  think  is  in  the  public  interest, 
you  give  up  information."  It  seems  to  me,  and  I  can  not  look  at  it 
in  any  other  way  than  that  it  is  what  I  say,  immoral.  Still,  I  do  not 
set  up  myself  to  be  a  judge  of  morality. 

Mr.  Jenks.  This  is  peculiarly  interesting  to  me  from  the  fact 
that  this  question,  with  somewhat  diflFerent  applications,  is  one  that 
is  discussed  in  every  year  in  my  class  in  the  prmciples  of  politics ;  so 
I  am  quite  familiar  with  this  line  of  argument. 

Mr.  LiTTLEFiELD.  Do  vou  land  in  the  same  place  every  time  ? 

Mr.  Jenks.  I  land  in  the  same  place  every  time.  As  I  look  at  the 
matter,  the  situation  is  quite  different  from  that  which  is  set  forth  by 
the  Judge.  It  all  comes  back  to  that  question  as  to  acts  that  are 
wrong  of  themselves  and  acts  that  are  made  criminalby  statute.  I 
myself  take  the  position  that  it  is  the  business  of  every  citizen  to  obey 


HEARING   ON   HOUSE   BILL  19745 JENKS.  541 

the  law,  even  though  the  law  may  declare  criminal  certain  things 
that  he  thinks  the  legislature  has  been  unwise  in  putting  into  that 
category. 

Air.  Cavenport.  AMiich  it  would  be  for  the  public  interest  if  it  had 
not  put  there? 

Mr.  Jenks.  I  would  be  willing  to  go  even  that  far.  I  say  it  is  not 
the  business  of  any  individual  to  set  himself  up  alone  as  a  judge.  It 
is  the  business  of  the  individual  to  obev  the  law.  I  am  entirelv  in 
accord  with  what  the  Judge  says  as  to  that. 

Our  proposition  is  an  entirely  different  situation.  What  we  pro- 
pose is  that  these  things  which  are  not  wrong  in  themselves,  but  are 
in  the  line  of  public  policy  in  the  judgment  of  people  whom  we  shall 
give  authority  to  to  speak  on  that  subject,  a  person  may  be  per- 
mitted to  do  by  this  change  in  the  law  under  conditions  we  shall  lay 
down.  Under  those  circumstances  we  do  not  say  to  him,  "  You,  as 
a  private  citizen,  may,  in  your  judgment,  violate  the  law."  That 
would  be  to  do  an  immoral  act.  ^\Tiat  we  do  is  this — when  I  say 
"  we,"  I  mean  the  lawmaking  body.  Congress  is  convinced  that  a 
preceding  Congress  made  a  mistake  along  .certain  lines,  and  that  it 
will  be  m  the  interest  of  public  policy  to  make  certain  exceptions 
to  the  act  that  has  been  passed  before,  and  they  prescribe  the  con- 
ditions of  those  exceptions,  jrnd  under  those  circumstances  there  is 
nothing  immoral  about  it,  but  in  my  judgment  it  is  the  dut,v  of  the 
legislature  to  bring  about  the  beneficial  results  to  the  public  that 
will  come  from  it.  Now,  you  may  say  very  naturally  under  the 
circumstances,  considering  your  opinion,  that  the  act  should  be  made 
general.  I  say  that  practically  it  is  probably  impossible  to  make  it 
general.  But  even  if  we  coula  make  it  general,  we  may  accomplish 
even  more,  perhaps,  in  the  public  interest  by  prescribing  the  con- 
ditions under  which  the  persons  may  get  immunity.  It  is  the  same 
old  thing  that  we  have  m  all  lines  of  municipal  legislation.  Per- 
sonally I  think  that  certain  acts  that  are  permitted  under  the  law, 
for  example  certain  types  of  liquor  selling,  if  you  like,  are  generally 
speaking  contrary  to  public  interest.  Nevertheless  it  is  thought  that 
on  the  whole  within  certain  limits  a  certain  amount  of  liquor  selling 
may  be  permitted,  and  the  legislature  prescribes  the  conditions  under 
which  a  person  may  be  permitted  to  sell  liquor.  For  a  person  to  sell 
liquor  without  his  license  would  be  immoral  then,  whether  the  selling 
of  liquor  is  by  itself  moral  or  immoral ;  but  it  is  perfectly  right  and 
proper  for  the  legislature  to  say,  "  If  you  will  pay  your  money  in,  we 
will  give  you  a  right  to  sell."  In  the  same  way  we  say,  "  If  you  give 
this  information,  you  may  have  these  immunities ;  otherwise  you  may 
not."  And  we  believe  on  the  whole  that  the  public  interest  would  m 
furthered  more  by  a  condition  of  this  kind  than  it  would  be  by 
throwing  it  open. 

Mr.  Martin.  AVhat  I  would  like  to  inquire  of  the  Professor  is, 
what  evidence  has  been  submitted  to  this  committee  of  any  consid- 
erable body  or  any  considerable  number,  or  a  large  number  of  citizens 
who  have  combined  in  the  United  States,  who  are  to-day  rendered 
liable  to  the  penalties  of  this  act,  and  are  complaining  and  desire  to 
have  it  amended? 

Mr.  Emery.  I  think  Mr.  Carnegie  answered  that.  He  said  about 
one  out  of  a  hundred. 

Mr.  Jenks.  The  only  answer  I  need  give  to  that  is  that  which  has 
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been  given  repeatedly,  that  there  is  a  public  sentiment  that  way,  and 
that  so  far  as  a  large  majority  of  the  business  men  with  whom  I  have 
come  in  contact  for  the  last  few  vears  are  concerned 

Mr.  LiTTLEFiELD.  It  is  not  claimed  that  there  is  any  concrete  evi- 
dence on  that  point  that  has  been  presented  to  the  committee,  or  that 
they  have  suggested  conditions  under  which  they  would  like  to  make 
an  arrangement  and  accomplish  results. 

Mr.  Davenport.  I  feel  greatly  indebted  to  the  Professor  for  his 
explanation  of  this  moral  question  which  has  been  submitted  by  me. 
1  now  see  why  it  is  that  these  criminal  things  are  permitted  to  exist. 
The  President  of  the  United  States  and  the  Attorney-General  have 
to  decide  whether  a  party  is  to  be  prosecuted  or  not,  and  now  if  they 
consider  that  it  is  not  in  the  public  interest  that  the  party  shall  be 
prosecuted,  these  persons  are  perfectly  justified  in  going  ahead  and 
doing  these  things.  That  follows  logically,  I  take  it.  The  consti- 
tuted authority  says  to  men,  "  Go  ahead ;  you  are  acting  in  the  public 
interest;  this  law  is  a  foolish  and  unwise  law,  and  therefore  you  are 
permitted  to  do  it.''  As  I  understand  Professor  Jenks,  he  will  not 
concede  the  right  of  the  individual  to  set  up  and  judge  for  himself  on 
the  subject,  but  when  the  voice  of  the  Executive  gives  him  license  to 
do  these  things,  then  he  is  entirely  innocent ;  or  do  you  make  a  distinc- 
tion between  the  Executive,  upon  whom  rests  the  question  whether 
or  not  the  law  shall  be  in  his  discretion  enforced  and  the  lawmaking 
body  which  declares  what  the  law  is  to  be? 

Mr.  Jenks.  I  do  not  know  how  profitable  this  is,  but  I  should  say 
this  in  reference  to  the  matter,  that  a  certain  amount  of  discretion 
exists  in  the  Executive  to  determine  when  and  where  and  how  to 
prosecute;  but  that  in  the  main,  in  my  judgment,  from  the  moral 
point  of  view — ^because  I  understand  this  is  a  moral  discussion — ^he 
can  have  no  view  now. 

Mr.  Da\t:nport.  Certainly ;  that  is  what  bothers  some  of  us. 

Mr.  Jenks.  Yes.  From  a  moral  point  of  view  I  should  say  that 
it  is  the  business  of  the  Executive  to  enforce  the  law,  and  the  Ex- 
ecutive has  been  enforcing  the  law,  but  at  the  same^time  the  Executive 
might  perhaps  have  crowded  a  little  harder  in  certain  directions — 
that  is  possible,  having  exercised  a  discretion  as  to  what  they  can 
put  through  or  had  better  put  through — ^but  there  are  certain  limits 
to  the  amount  that  can  be  done  by  the  courts.  We  know  how  it 
takes  a  great  deal  of  time  to  put  a  case  through  the  courts,  and  there 
seem  to  be  a  great  many  violations  of  the  law  that  they  can  not  prove. 
However,  since  they  have  had  a  Bureau  of  Corporations  helping 
them  to  make  investigations  they  have  done  a  great  deal  more  along 
that  line  than  before,  so  that  I  should  sav  that  it  is  not  for  me  to 
criticise  the  acts  of  the  Executive,  but  it  is  the  business  of  the  Ex- 
ecutive to  enforce  the  law  as  it  is,  and  under  those  circumstances  I 
should  say  that  the  private  individual  of  the  present  time  is  not 
justified  in  doing  these  things  contrary  to  the  existing  law;  but  now 
what  we  are  proposing  is  this,  that  Congress  itself  shall  make  an 
exception,  and  then  the  individual,  of  course,  is  entirely  justified  in 
doing  these  things  and  it  is  his  business  to  so  in  under  the  law. 

Mr.  Martin.  I  did  not  quite  get  the  lignt  I  wanted  on  that  point 
as  to  which  I  inquired. 

Mr.  Martin.  If  that  is  the  case,  then  is  it  desirable — I  should  like 
e\4dence  before  the  committee  on  that  point.     There  is  not  any. 
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Mr.  Martin.  If  that  is  thie  case,  then  is  it  desirable — I  should  like 
to  ask  the  question  of  the  Professor — for  the  law  to  be  amended  to 
exempt  people  who  do  not  take  interest  enough  in  it,  or  are  not  suf- 
ficiently affected  by  it,  to  come  here  and  argue  for  it  t 

Mr.  LriTLEFiELD.  The  Professor  thinks  such  a  condition  of  general 
embarrassment  exists  as  to  justify  him  in  making  this  effort.  Is 
that  it? 

Mr.  Je>ks.  Yes,  sir.  I  would  like  to  ask  the  gentleuuin  if  he 
thinks  that  any  corporation  officer  who  for  any  reasj  i  has  subjected 
himself  to  prosecution  under  this  law  could  be  expected  to  come  be- 
fore this  committee  and  say,  '*  This  law  is  oppressive,  and  it  has  so 
affected  my  business  that  I  have  committed  a  crime  against  the  law?" 
We  can  not  expect  that.  We  have  had  men  come  here — in  fact,  it 
was  suggested  by  a  member  of  the  conmiittee  to-day  that  he  had 
friends  in  business  who  felt  that  they  were  violatig  the  law  c(mtin- 
ually.  The  same  thing  was  said  by  the  president  of  the  Merchants' 
Association  of  Xew  York,  and  we  have  had  numerous  people  here  say 
that  there  is  that  general  feeling  in  the  community;  and  under  those 
circumstances  I  think  it  is  not  reasonable  to  expect  a  man  to  come 
here  and  say,  *'  I  have  been  violating  the  law,"  and  that  is  the  kind 
of  testimony  you  are  asking  for.  Is  that  a  reasonable  request  to 
make? 

Mr.  Martin.  The  Professor  has  answered  the  questi(m  and  stated 
that  it  is  not  a  reasonable  request  to  make,  and  I  want  to  say  that  it 
is,  in  my  judgment,  a  perfectly  reasonable  request,  and  it  is  a  neces- 
saiy  inquiry  for  this  committee  to  make,  because  if  we  are  going  to 
amend  the  law  or  practically  destroy  a  law  which  has  been  welcomed 
by  the  great  majority  of  the  people  of  the  United  States  as  a  very 
beneficial  law  for  years  and  years,  if  we  are  now  going  to  be  re- 
quested to  modify  that  law  in  a  very  serious  way,  we  ought  to  have 
some  substantial  reason  for  doing  it,  a  stronger  reason  than  the  mere 
statement  that  there  are  a  large  number  of  people,  without  any  evi- 
dence how  many  they  are  and  who  they  are,  or^without  the  submission 
of  a  single  case  where  they  have  been  punished  unjustly,  who  are 
complaining  of  this  law. 

Mr.  LiTTLEFiELD.  That  has  been  gone  over  half  a  dozen  times,  and 
the  chairman  has  gone  into  it  fully,  and  he  expressed  definite  opin- 
ions upon  it. 

Mr.  Martin.  One  other  point.  I  notice  that  there  were  inquiries 
made  as  to  the  authorship  of  certain  sections  of  the  bill,  as  well  as  of 
the  Sherman  antitrust  act,  and,  as  Judge  Davenport  has  suggested, 
one  of  the  gentlemen,  Mr.  Stetson,  who  was  the  representative  of 
the  steel  trust,  drew  the  amendment  referring  to  the  labor  part  of  it. 
If  there  are  proposed  amendments  that  may  perhaps  exempt  the 
steel  trust,  and  if  the  attorney  of  the  steel  trust  is  the  author  ot  those 
amendments,  I  think  it  is  important  to  the  public  that  that  should 
be  known.  It  is  important  to  the  consideration  of  this  act.  I  sub- 
mit it  is  not  an  unreasonable  request  that  the  chairman  or  Judge 
Davenport  made  for  information  as  to  who  were  the  authors  of  the 
various  provisions  of  this  act.  I  think  we  are  entitled  to  know  that. 
I  think  that  Congress  is  entitled  to  know  it — Congress  and  the  public 
are  entitled  to  Imow  it.  Certainly  these  gentlemen  have  an  interest, 
those  of  them  who  are  publicly  believed  to  be,  and  I  am  sure  are,  act- 
ing in  violation  of  the  act  to-day.     Now,  you  have  had  submitted  cvi- 
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dence  that  these  things  are  being  done  in  violation  of  the  act,  and 
for  an  act  to  be  amended  on  behalf  of  or  at  the  r.equest  of  men  who 
are  violating  it,  and  the  amendment  to  be  written  by  the  men  who 
are  to-day  in  violation  of  the  law,  it  seems  to  me  is  a  procedure  that 
ought  to  be  gone  over  very  carefully  before  it  is  accepted,  either  by 
the  committee  or  by  Congress.  I  think  we  ought  to  have  further 
light  upon  that  subject.  Judge  Davenport  has  made  the  same  re- 
quest, and  I  think  the  chairman  has  made  it,  and  I  think  we  ought  to 
have  information  upon  that  point,  and  if  we  had  that  information, 
then  if  it  is  a  fact  that  gentlemen  who  are  to-day,  and  have  been  for 
years,  combining  and  conspiring  in  criminal  violation  of  the  law  are 
now  coming  here  with  a  proposition  to  amend  the  law  to  let  them- 
selves escape  we  ought  to  know  that  fact  and  bring  those  men  here 
and  find  out  what  the  reasons  are  for  making  such  an  unusual  request 
as  that. 

Mr.  Jenks.  If  vou  will  look  at  mv  testimonv  that  was  ffiven  before, 
you  will  find  that  I  stated  that  I  questioned  whether  there  was 
any  section  of  the  act  that  any  person  could  take  the  credit,  or  the 
discredit,  as  the  case  might  be,  of  drafting.  I  think  there  is  not  a 
suggestion  I  made  that  has  not  been  greatly  modified.  I  think  there 
is  not  a  single  section  of  that  act  that  has  not  been  greatly  modified. 
You  have  just  cited  that  section  in  regard  to  the  labor  unions.  ^Vliile 
Mr.  Stetson  drafted  the  first  form  of  that  act,  it  is  not  true  that  it 
stands  as  Mr.  Stetson  drew  it.  That  change  in  re^rd  to  the  incor- 
poration of  the  common  law  was  certainly  not  put  in  by  Mr.  Stetson, 
and  I  do  not  know  whether  he  approves  it  or  not. 

Mr.  Emery.  Who  did  that? 

Mr.  Jenks.  That  is  something  I  am  not  at  liberty  to  say. 

Mr.  Emery.  I  wanted  to  call  your  attention  to  that,  because  the 
President  said  yesterday  in  his  message  that  he  did  not  wish  to  au- 
thorize or  legalize  such  boycotts  or  blacklists  as  were  unlawful  at 
common  law.  It  might  be  interesting  to  know  whether  there  was 
ever  a  blacklist  or  a  boycott  that  was  lawful  at  common  law. 

Mr.  Jenks.  I  purposely  have  not  brought  up  this  question  of  the 
exemption  of  labor  unions.  I^et  me  repeat  what  Mr.  Low  said  to 
begin  with,  and  what  I  am  sure  the  Federation  will  stand  for,  so  far 
as  that  provision  in  regard  to  labor  unions  was  concerned.  It  has  not 
been  the  intention  of  the  committee  to  legalize  what  are  called  "  sec- 
ondary boycotts  "  in  the  report  of  the  Anthracite  Coal  Strike  Com- 
mission, to  which  you  yourself  kindly  called  my  attention ;  and  if  this 
act  does  that,  it  should  be  changed  so  that  it  will  not  do  that. 

Mr.  Emery.  Have  you  any  doubt  about  that — of  the  language  as  it 
stood  there? 

Mr.  Jenks.  I  do  not  think  that  it  did. 

Mr.  Emer.  Do  you  still  think  so? 

Mr.  Jenks.  I  do  not  know  that  I  need  express  any  opinion.  My 
further  opinion  was  that  the  act  as  it  stood  then  and  as  it  stands  now 
does  not  legalize  the  boycott  in  the  sense  in  which  they  put  it.  On 
the  other  hand,  as  I  said  before,  labor  unions  themselves,  under  the 
law  as  it  stood,  thought  they  were  forbidden  to  strike  in  many  cases. 
In  fact,  they  questioned  whether  their  very  organization  as  suck  was  a 
legal  organization.  I  was  thinking  of  saying  to-day,  when  Mr.  Emen' 
was  speaking,  that  I  rather  thought,  from  the  attitude  he  took  and 
what  1  know  of  the  attitude  of  the  committee,  that  Mr.  Emery  and  I 
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could  sit  down  together  and  frame  that  section  in  a  way  that  would 
probably  satisfy  us  both,  because,  so  far  as  I  could  see,  there  was  no 
difference  of  opinion.  We  do  not  want  to  legalize  the  secondary  boy- 
cott. We  do  not  want  to  legalize  anything  3iat  will  lead  to  criminal 
acts  aeainst  the  public  of  any  kind.  At  the  same  time,  Mr.  Emery 
showed  so  much  consideration  for  the  labor  imions  and  their  friends, 
to  benefit  their  conditions,  and  perhaps  neither  believing  that  they 
needed  to  strike  at  times  nor  to  carry  out  that,  that  I  thmk  it  is  en- 
tirely probable  we  can  be  entirely  as  one  on  that  question. 

Mr.  Davenport.  Do  you  think  the  courts  make  any  distinction  be- 
tween primary  and  secondary  boycotts? 

Mr.  Jenks.  That  I  shall  have  to  say  I  do  not  know.  As  I  say,  I 
have  not  gone  into  that  question. 

Mr.  Davenport.  The  vice,  the  legal  fault,  in  every  form  of  boycott, 
primary,  secondary,  and  all  others,  i&  this :  That  it  is  a  combination  or 
many  to  oppress  one.  I  gave  an  illustration  of  it  this  morning,  where 
a  man  goes  to  a  baker  and  they  all  combine;  it  is  that  power  to  op- 
press, to  coerce,  to  oppress  and  injure.  Now,  is  it  your  idea  that 
under  the  langua^  as  you  had  it  drawn  originally  a  primary  boycott 
is  to  be  legalized? 

Mr.  Jenks.  I  have  stated,  I  think,  all  that  I  need  to  state  on  that 
question. 

I  wanted  to  add  a  word  further,  since  the  Judge  has  raised  that, 
that  I  found  in  a  good  many  of  his  statements  I  would  be  inclined  to 
differ  with  him  in  his  use  of  the  word  "  motive  "  and  in  his  use  of 
the  word  "purpose;"  and  that  is  a  distinction  that  Mr.  Wilson,  I 
think,  attempted  to  make  this  morning,  and  I  think  that  should 
regularly  be  kept  in  mind,  as  to  whether  when  an  act  of  a  labor  union 
injures  a  person,  whether  the  primary  purpose  is  to  do  the  injury  or 
whether  the  purpose  is  something  entirely  different,  and  the  injury  is 
incidental.  1  am  not  going  to  try  to  go  into  that  in  a  specific  way.  It 
would  take  too  long. 

jMr.  Davenport.  That  distinction  has  been  attempted  to  be  made 
time  and  time  again,  and  the  courts  have  uniformly  turned  it  down — 
that  men  can  not  combine  for  a  noble  motive  to  oppress  another. 

Mr.  Jenks.  I  think  you  would  naturally  find  that  held  by  the 
courts — ^"  to  oppress  another."  You  have  added  something  further 
there. 

Mr.  Davenport.  That  is  the  purpose.  The  purpose  is  to  bring 
pressure  to  bear  upon  a  man  to  make  him  do  something  that  he  does 
not  want  to  do.  Now,  the  purpose  may  be  to  get  him  to  join  the 
church,  or  it  may  be  to  get  him  to  do  something  else.  The  motive, 
the  courts  say,  has  nothing  to  do  with  it ;  it  is  the  purpose  to  oppress 
people;  and  they  do  not  make  any  distinctions  in  law  between  the 
primary  and  the  secondary  boycott;  they  say  there  is  a  power  in 
numbers. 

Mr.  Emery.  The  distinction  made  by  Judge  Gray  was  not  only  a 
distinction  in  morals,  but  in  law.  He  made  the  distinction  which 
has  been  pointed  out,  that  a  thing  might  be  incorrect  and  immoral, 
but  it,  under  certain  circumstances,  might  not  be  unlawful. 

Mr.  Jenks.  I  think  we  might  conclude  this  part  of  it  by  simply 
saying  that  if  it  does  not  carry  out  the  purpose  we  had  in  mind  we 
would  be  very  glad  to  have  it  altered  so  that  it  did. 
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I  wish  to  express  to  the  chainnan  the  appreciation  of  this  com- 
mittee for  his  great  courtesy  and  patience  in  giving  us  all  this  time 
he  has  given  us,  and  also  to  those  who  have  opposed  the  bill.  We 
have  learned  a  lot,  and  I  think  the  hearings  have  been  in  the  interest 
of  good  le^slation.  Whether  this  bill  is  passed  through,  or  some 
other  bill,  I  hope  this  may  be  in  the  interest  of  starting  things,  at 
any  rate. 

^At  7.15  o'clock  p.  m.  the  subcommittee  adjounied  until  to-morrow, 
Friday,  May  1,  1908,  at  2  o'clock  p.  m.) 

STATEMENT  OF  EVEBETT  F.  WHEELEE,  ESQ.,  OF  21  STATE  STKEET, 

NEW  YOSK  CITY. 

Mr.  Wheeler.  Mr.  Chairman,  I  did  not  expect  to  appear  before 
this  committee  this  morning.  I  was  here  on  another  matter,  but  I 
am  here,  and  am  very  glad  to  have  the  opportunity.  My  objection 
to  the  present  bill  that  is  under  consideration  is  that  it  interferes 
unduly  with  the  existing  rights  of  action.  I  have  sent  to  the  chair- 
man some  proposed  amendment  to  that  clause  of  the  bill  which  deals 
with  those  existing  rights  of  action. 

Mr.  LrrrLEFiELD.  That  is  the  damage  section  ? 

Mr.  Wheeler.  The  damage  section. 

Mr.  Littlefield.  If  you  prefer,  I  will  put  right  into  the  record, 
as  a  part  of  your  remarks,  the  amendment  you  suggested. 

Mr.  Wheeler.  I  should  be  very  glad  if  you  would.  I  think  that 
amendment  would  relieve  the  situation  and  would  express  more  cor- 
rectly the  idea  that  I  understand  to  be  in  the  mind  of  Professor 
Jenks,  which  is  that  those  existing  rights  of  action  already  sought 
to  be  vindicated  by  suit  should  not  be  interfered  with. 

One  word  in  regard  to  this  business  of  treble  damages.  I  have 
been  for  nearly  two  years  engaged  in  the  preparation  of  a  suit  against 
the  United  Fruit  Company,  which  has  the  control  of  90  per  cent  of 
the  banana  trade  of  the  United  States.  My  client  was  one  of  the 
competing  companies  that  was  driven  out  of  business  by  that  com- 
bination. In  the  course  of  that  two  years'  preparation  I  have  been 
obliged  to  examine  carefully  how  damages  could  be  proved  in  such 
a  case  as  that,  and  I  came  to  the  conclusion  that  to  comply  with 
the  rules  of  law,  even  as  I  understood  them,  was  a  very  difficult  task, 
and  that  the  provision  of  the  statute  giving  treble  damages  really, 
in  ordinary  cases,  would  give  no  more  than  the  recovery  for  the  actual 
damages. 

Mr.  LiTTLEFnELD.  That  is,  if  I  understand  you  right,  you  ran 
across  the  distinction  between  speculative  and  conjectural  damages, 
which  was  the  indeterminate  element  involved? 

Mr.  Wheeler.  Exactly. 

Mr.  Lfttlefield.  Of  course  we  are  confined  to  what  is  definite, 
which  eliminates  conjectural  and  speculative. 

Mr.  Wheeler.  Exactly.  The  Supreme  Court  held  with  great 
justice  in  the  Atlanta  Pipe  case  (203  U.  S.,  390)  that  the  provision 
of  the  statute  on  that  subject  was  not  a  penal  pi'ovision.  I  submit 
for  the  reason  I  just  mentioned,  that  the  damage  sustained  would 
ordinarily  be  much  more  than  the  party  could  prove  by  evidence. 
Take  the  particular  case  I  am  speaking  of,  the  controversy  between 
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the  American  Banana  Company  and  the  United  Fruit  Company. 
We  have  actually  been  driven  out  of  business,  our  plantation  in 
Panama  has  been  seized,  and  we  were  never  able  to  export  a  single 
cargo  of  bananas.  True,  the  matter  has  been  appealea,  but  Judge 
Hough,  in  the  lower  court,  held  that  inasmuch  as  we  never  had  begun 
the  export  of  bananas  we  could  not  recover  anything,  and  dismissed 
the  suit  because  of  the  fact  that  no  business  in  the  way  of  export  had 
actually  been  begun.  Suppose  we  had  be^n  a  little,  suppose  we  had 
exported  a  single  cargo,  now  difficult  would  it  be  to  prove  how  many 
cargoes  thereafter  we  would  have  exported,  and  yet  the  damage  is 
just  as  actual.  I  therefore  submit  that  the  treble  dajna^  clause  ought 
not  to  be  repealed  unless  something  is  put  in  place  of  it  that  will  do 
justice  between  the  parties,  and  this  was  my  suggestion  upon  that 
point,  that  the  statute  should  provide,  instead  of  treble  damages,  that 
a  jury  might  award  exemplary  damages.  The  chairman  suggested 
this,  mommg  that  there  were  many  cases  in  which  common-law  ex- 
emplary damages  could  be  recovered.  That  is  true  often,  but  at  the 
same  time  that  rule  has  not  been  applied  to  cases  of  this  sort  as  yej;. 

Mr.  LiTTLEFiELD.  That  is,  you  might  be  devoid  of  that  remedy  in 
the  Federal  court? 

Mr.  Wheeler.  Precisely.  I  think  probably  you  would  be,  under 
the  existing  decisions,  and  therefore,  as  you  are  trying — for  I  know 
that  is  the  purpose  of  the  committee — to  give  a  reasonable  remedy, 
I  suggest  that  it  would  be  more  just  to  allow  a  jury  to  give  such  ex- 
emplary damages  as  under  the  circumstances,  subject  to  the  revisory 
power  of  the  court,  they  should  think  were  just.  I  think  I  can 
speak  from  forty  years  of  experience  in  the  trial  of  cases  that  the 
courts  exercise  their  revisory  power  over  verdicts  which  sometimes 
are  excessive,  with  grent  judgment  and  fairness,  and  there  is  no  rea- 
son for  defendants  to  feel  that  too  severe  verdicts  against  them  would 
be  tolerated.  On  the  other  hand,  I  think,  under  existing  conditions, 
the  damages  often  are  entirely  inadequate.  You  take  that  case  that 
came  up  From  San  Francisco.  It  was  a  combination  among  the  tile 
dealers  there. 

Mr.  Davekport.  Montague  and  Lowry? 

Mr.  Wheeler.  Yes;  thank  you;  Montague  and  Lowry  (193  U.  S., 
39).  There  the  damages  recovered  were  only  $500,  and  yet  it  is  very 
evident  from  reading  the  record  that  the  actual  damages  must  have 
been  very  much  more,  and  the  award  of  treble  damages  was  no  in- 
justice to  the  defendant  and  did  not  more  than  compensate  the 
plaintiff. 

Mr.  LiTTLEFiELD.  Probablv  inadequate,  even  under  those  circum- 
stances ? 

Mr.  Wheeler.  Precisely.  So  much  for  that,  for  I  do  not  want  to 
take  the  time  of  the  committee.  Now,  for  the  other  point  that  has 
b^n  made,  in  which  my  client  is  not  at  all  interested,  but  I  am,  as  a 
citizen  of  the  United  States,  interested  in  what  Mr.  Malby  said  this 
morning.  I  do  feel  that  the  language  of  the  Sherman  Act  is  a  great 
deal  too  seneral ;  that  it  prohibits  combinations  that  ought  to  be  al- 
lowed. I  must  say  I  was  not  surprised  at  the  opinion  Senator  Hoar 
is  reported  to  have  expressed  at  the  decision  in  the  Trans-Missouri 
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Traffic  Association  case  (166  U.  S.  291).  A  great  many  members  of 
the  bar  felt  that  there  was  a  contract  that  was  really  made  to  enable 
those  railroads  to  comply  with  the  requirements  of  the  interstate- 
commerce  law,  and  that  it  would  have  been  better  if  the  court  had  seen 
its  way  clear  to  uphold  the  validity  of  that  agreement,  and  they  say: 
^^The  language  of  the  act  is  general;  it  prohibits  all  combinations; 
we  can  not  look  into  the  merits  of  them,  and  therefore  we  must  en- 
force  the  language  of  the  law  as  it  stands."  I  do  think  it  is  possible 
to  draw  an  amendment  to  the  Sherman  Act  which  shall  prohibit  the 
abuses  of  combinations. 

May  I  make  an  illustration  from  actual  fact  in  this  very  case  I 
have  \>een  working  on  for  so  long  and  with  ajgreat  deal  of  care? 
What  were  the  methods  that  were  resorted  to  ?nere!  First,  an  at- 
tempt to  control  the  growing  of  bananas  by  making  agreements  with 
planters  that  they  would  sell  only  to  the  combination.  Second,  the 
establishment  of  a  company  in  this  country  called  the  Fruit  Dispatch 
Company,  which  should  make  a^eements  with  retailers  that  ihey 
would  buy  of  nobody  but  the  combination.  Third,  provision  by  which 
those  that  did  buy  from  the  independents  were  boycotted.  Fourth, 
arrangements  with  the  railroads  by  which  exclusive  facilities  were 
given  to  the  combination.  For  instance,  al  Mounds  in  Illinois  and 
at  Kansas  City  large  sheds  were  erected  by  the  railroads,  inclosed, 
warmed  in  winter.  Banana  cars  were  necessarily  run  in  there  in  win- 
ter to  keep  the  bananas  from  freezing,  and  those  sheds  were  leased 
exclusively  to  the  combination.  Those  things  were  in  unreasonable 
restraint  of  trade,  and  no  fair  dealer  ought  to  ask  to  have  the  power 
to  do  those  things.  I  think  this  provision  of  the  Sherman  Act  could 
be  modified  so  that  it  would  prohibit  those  abuses  and  at. the  same 
time  permit  the  fair  combinations,  which  Mr.  Malby  referred  to,  and 
which  ought  to  be  put  in. 

Mr.  LiTTLEFiELD.  We  have  had  this  point  made  to  us,  that  if  we 
undertake  to  import  into  the  Sherman  Act  the  term  "  reasonable  ^ 
or  "  unreasonable  "  we  import  into  it  such  an  element  of  uncertainty 
as  would  destroy  its  validity  as  a  penal  statute.  Quite  a  number  of 
authorities  have  been  calle(i  to  our  attention  which  seemed  to  look 
that  way.    You  appreciate  the  suggestion  ? 

Mr.  Wheeler.  Yes,  sir. 

Mr.  LiTTLEFiELD.  Of  coursc  if  we  put  into  the  act  lan^age  that 
destroys  its  validity,  we  would  not  be  accomplishing  anything.  It  is 
an  extremely  difficult  subject  to  deal  with. 

Mr  Wheeler.  Of  course,  I  am  a  lawyer  and  have  been  train^  all 
my  life  to  the  use  of  legal  phrases  and  they  seem  familiar  to  me. 
The  phrase  "  in  unreasonable  restraint  of  trade  "  is  sufficiently  ex- 
plicit, I  should  say,  that  a  court  could  enforce  it.  It  leaves  a  good 
deal  to  the  judgment  of  a  court,  and  we  do  that  both  in  England  and 
in  this  country.  We  leave  a  good  deal  to  the  judgment  or  the  jury, 
and  can  we  make  a  wise  statute  that  will  not  leave  a  great  deal  to  their 
judgment?  The  Sherman  Act  tried  to  leave  nothing  to  their  judg- 
ment, and  made  this  sweeping  prohibition.  Everybody  now,  the 
President,  the  judges,  and  I  should  say  the  great  majority  of  those 
who  have  studied  uie  subject,  agree  that  it  is  too  sweeping.  How  can 
you  limit  it?  You  might  possibly  undertake  in  the  statute  to  say 
what  should  and  what  should  not  be  an  unreasonable  restraint  of 
trade.     That  would  be  a  difficult  task,  but  it  perhaps  could  be  done- 
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I   would   like   very  much   to   see  the   chairman   of   the   committee 
attempt  it. 

Mr.  Davenport.  Do  you  think  that  this  would  do,  that  all  that  the 
Commissioner  of  Corporations  declared  to  be  reasonable  should  be 
reasonable,  and  all  that  he  held  not  to  be  reasonable  should  be  un- 
reasonable ?    Do  you  think  that  would  do  ? 

Mr.  Jenks.  That  is  not  the  present  bill. 

Mr.  Davenport.  I  understand.  I  would  put  this  bill  in  the  waste- 
basket.  But  it  occurred  to  me  that  if  it  was  so  desirable  to  accom- 
plish the  results  that  Mr.  Malby  suggests,  would  this  do,  that  the 
subject  of  all  of  these  agreements,  combinations,  and  conspiracies 
shall  be  submitted  to  the  judgment  of  the  Commissioner  of  Ck>rpora- 
tions,  and  those  that  he  declares  to  be  reasonable  shall  be  reasonable 
and  those  that  he  declares  to  be  unreasonable  shall  be  unreasonable. 
Would  such  a  law  as  that,  you  think,  stand  ? 

Mr.  Wheeler.  I  do  not  think  just  that  law  would  stand,  but  I 
think  it  is  quite  possible  that,  subject  to  the  limitations  Mr.  Malby 
suggested,  it  might  be  subject  to  the  review  of  the  courts.  That  is  to 
say,  you  can  make  the  decision  prima  facie — ^in  short,  take  this  very 
Trans-Missouri  Traffic  Association,  suppose  there  had  been  such  a 
law,  and  they  had  made  their  contract,  and  they  had  gone  to  the 
Commissioner  and  said  to  him,  "  Here  is  our  contract ;  do  you  ap- 
prove?" and  he  had  said,  "  Yes;  I  approve,"  it  would  have  been  law- 
ful. The  Federal  Government  ought  not  to  be  prermitted  to  challenge 
by  collateral  suit  such  a  decision  oy  one  of  their  own  officers,  but  if 
it  came  up  in  a  collateral  matter,  between  private  individuals,  the 
court  might  review  the  decision. 

Mr.  Davenport.  Suppose  an  act  was  passed  that  in  all  matters  of 
contract,  forbidden  in  the  Sherman  antitrust  act,  a  certain  executive 
officer  of  the  Government  shall  have  the  power  to  determine  that 
they  are  not  unreasonable  restraints  of  trade,  and  at  the  same  time 
to  determine  that  certain  other  ones  are  unreasonable,  do  vou  think 
such  a  power  as  that  could  be  conferred  upon  an  officer  of  the  Gov- 
ernment so  that  those  contracts  which  he  held  to  be  in  reasonable 
restraint  of  trade,  must  be,  by  the  courts,  held  to  be  in  reasonable 
restraint  of  trade  ? 

Mr.  Wheeler.  I  do  not  think  you  could  make  his  decision  final  in 
a  civil  suit,  but  I  do  not  see  why  you  could  not  make  it  final  so  far  as  . 
criminal  prosecutions  were  concerned,  to  provide  that  no  man  should 
be  subject  to  indictment  for  doing  the  thing  that  that  commissioner 
had  licensed,  and  is  that  not  really  the  solution  of  the  difficulty? 
You  can  not,  under  our  law  as  I  see  it,  and  as  I  understand  Mr. 
Malby  states  his  view  of  it,  in  which  I  entirely  concur,  you  could  not 
make  the  decision  of  an  officer  of  the  Government  in  a  matter  of  this 
sort  absolutely  final,  but  I  submit  with  great  confidence  that  you 
can  make  it  final  to  this  extent,  that  a  thing  which  the  officer  of  the 
Government  had  licensed  should  not  be  subject  to  indictment. 

Mr.  LiTTLEriELD.  Does  it  not  depend  a  good  deal  on  the  kind  of 
power  that  is  vested  in  the  officer  ot  the  Government  ? 

Mr.  Wheeler.  Surely. 

Mr.  Littlefield.  If  it  is  an  executive  power,  I  suppose  we  agree 
on  the  proposition  that  his  exercise  of  the  discretion  is  conclusive. 
If  it  is  not  conclusive,  then  the  judiciary  has  the  control  of  the  execu- 
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live.  This  involves  quite  a  good  many  questions.  I  suppose  tills 
power  must  be  one  of  three  kinds.  It  must  oe  either  legislative — ^that 
IS,  a  power  that  is  vested  in  the  Commissioner  of  Corporations  to  pro- 
duce these  results  we  have  been  discussing — I  suppose  it  must  be 
either  executive,  legislative,  or  judicial.  Those  are  the  only  three  we 
know  anything  about.  If  it  is  executive,  I  suppose  that  the  execu- 
tive discretion  is  final.  I  do  not  know  what  view  you  take  of  it,  but 
I  suppose  as  a  iQatter  of  law  we  recognize  the  fact  that  neither  the 
legislative  nor  the  judicial  branch  can  control  the  executive  in  the 
exercise  of  its  discretion.  That  is  fundamental.  Do  you  agree  on 
that? 

Mr.  Wheeler.  Yes ;  in  general  I  should. 

Mr.  LxTTLEFiELj).  I  mean  in  general. 
.    Mr.  Wheeler.  Of  course  it  is  a  very  sweepinjg  proposition. 

Mr.  Littlefield.  The  fundamental  proposition  of  our  Govern- 
ment is  that  it  is  divided  into  three  coordinate  branches,  executive, 
legislative,  and  judicial,  and  most  of  us  understand  that  there  is  a 
fine  line  of  demarcation  between  those  three,  and  within  each  each 
is  supreme. 

Mr.  Malby.  I  do  not  suppose  Mr.  Wheeler  wants  to  consent  that 
the  king  can  do  no  wrong. 

Mr.  Wheeler.  Certainly  not. 

Mr.  LiTTLEriELD.  That  may  be  true ;  but  that  is  not  involved  at  all 
in  the  exercise  of  the  executive  discretion. 

Mr.  Wheeler.  I  want  to  make  this  distinction  that  possibly  mi^ht 
not  have  been  in  the  mind  of  the  chairman,  and  is  exceedingly  im- 

{)ortant.    I  understand  it  to  be  well  settled  that  while  it  is  true  that 
egislative  power  can  not  be  delegated,  yet  it  is  also  competent  for 
Congress  to  provide  a  certain  system  of  rules  and  devolve  the  admin- 
istration not  only  of  those  rules  but  the  determination  of  what  cases 
should  come  within  them,  upon  the  Executive,  of  which  the  civil- 
service  legislation  is  one  of  the  best  illustrations.     Here  Congress, 
twenty-five  years  ago,  passed  a  law  providing  for  the  classification 
of  certain  officers  of  the  Government  upon  certain  principles  laid 
down  in  the  act,  and  authorized  the  Executive  to  go  on  and  ext^id 
that  classification.    That  act  has  been  very  little  amended,  and  yet 
it  is  a  fact  that  whereas  when  it  was  first  adopted  only  about  13,000 
officers  of  the  Government  were  included  within  its  scope,  I  saw  bv 
the  last  return  of  the  Census  Bureau  that  179,000  are  now  included. 
Partly  that  is  the  growth  of  the  service,  but  almost  half  of  it  comes 
from  the  extension  of  that  rule  by  Executive  order.    The  validity  of 
that  sort  of  legislation  has  been  sustained  by  the  Supreme  Court.    So 
I  would  say  in  this  case  that  Congress  should  pass  a  law  providing, 
determining  the  principles  upon  which  the  Commissioner  of  Corpo- 
rations should  act,  as,  for  example,  that  he  should  allow  a  contract 
which  was  in  reasonable  restraint  of  trade,  and  refuse  to  allow  a  con- 
tract that  was  in  unreasonable  restraint  of  trade;  I  should  say  that 
Congress  might  delegate  to  him  that  power.    It  is  quasi  legislation, 
it  is  true,  because  Congress  could  legislate;  on  the  other  hand,  it  is 
quasi  executive,  because  it  is  the  application  by  an  official  of  a  general 
rule  to  particular  classes  of  cases. 

Mr.  Littlefield.  What  would  you  say  was  a  reasonable  restraint 
of  trade  ? 
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Mr.  Wheeler.  I  should  say  an  agreement  between  railroads  by 
which  the  rates  of  fare  should  be  regulated  between  terminal  points. 

Mr.  LrrTLBTiBLD.  On  the  part  of  business  corporations  ? 

Mr.  Wheeler.  Providing  the  rates  were  not  excessive ;  that  is  an- 
other proposition. 

Mr.  LiTTLEFiELD.  Does  that  not  involve  the  whole  thing?  Is  the 
rate  the  touchstone  in  the  case  of  the  railroad ;  and  is  the  price  of  the 
commodity  the  touchstone  in  the  case  of  the  corporation  ? 

Mr.  Wheeler.  Not  the  absolute  touchstone,  but  so  far  as  railroads 
are  concerned,  it  is  and  always  has  been  a  touchstone. 

Mr.  Malby.  You  do  not  confine  that  to  railroads? 

Mr.  Wheeler.  No. 

Mr.  Malby.  That  same  law  exists  with  reference  to  anything.  If 
I  ask  a  gentleman  to  carry  me  down  to  my  hotel  and  he  charges  me 
$10,  he  can  not  collect  it ;  he  must  charge  only  a  reasonable  price. 

Mr.  Wheeler.  That  is  true. 

Mr.  LrrrLEFiBLD.  That  may  be  true,  but  if  he  char^  you  $10  and 
you  pay  it  under  protest,  can  you  collect  it  back ;  but  if  you  pay  it  to 
a  railroad,  can  you  not  collect  it  back  ? 

Mr.  Malby.  I  do  not  know  about  those  propositions. 

Mr.  LxTTLEFiELD.  Is  there  any  law  on  earth  that  enables  the  con- 
sumer to  recover  an  excessive  price  from  the  seller  of  ordinary  mer- 
chandise ? 

Mr.  Malby.  I  did  not  mean  to  get  into  that,  but  the  proposition, 
to  this  extent,  that  no  person  can  make  an  unreasonable  charge  for 
anything. 

Mr.  LiTTLEFiEU).  That  brings  it  down  to  the  specific  question,  if  it 
comes  down  to  the  question  of  price,  whether  that  is  the  touchstone. 

Mr.  Wheeler.  I  do  not  think  it  is. 

Mr.  LiTTLEEiELD.  It  is  a  constant  factor  ? 

Mr.  Wheeler.  It  is  an  important  factor,  but  I  do  not  think  it  is 
at  all  the  touchstone. 

Mr.  LaTTLEFiELD.  What  is  the  touchstone  of  a  reasonable  agree- 
ment in  restraint  of  trade,  if  it  is  not  price? 

Mr.  Malby.  Reasonable  price;  yes. 

Mr.  LiTTLEFiELD.  Beasonablc  price  and  unreasonable  price  are  cor- 
relative terms.  If  reasonable  price  is  not  the  touchstone,  what  is  the 
touchstone,  or  isn't  there  any? 

Mr.  Wheeler.  As  I  say,  the  touchstone  is  what  was  suggested  by 
Mr.  Justice  Holmes  in  his  dissenting  opinion  in  the  Northern  Se- 
curities case.  He  says  the  object  of  the  Sherman  Act  was  to  prevent 
the  ferocious  extreme  of  competition,  and  it  was  not  enacted  to  pre- 
vent an  arran^ment  between  competitors  by  which  they  should  cease 
to  compete  with  each  other. 

Mr.  LiTTLEFiELD.  What  is  the  object  of  the  ferocious  extreme? 

Mr.  Wheeler.  To  drive  people  out  of  business. 

Mr.  LiTTLEFiELD.  And  what  was  the  object  of  that,  to  increase  the 
price  to  the  men  who  were  left  in  ? 

Mr.  Wheeler.  Preciselv. 

Mr.  LiTTLEFiELD.  Docs  that  not  come  down  to  price  after  all  ? 

Mr.  Wheeler.  Price  is  a  factor. 

Mr.  LiTTLEFiBLD.  If  it  is  not  the  principal  touchstone,  if  it  is  not 
the  touchstone,  what,  in  your  judgment,  is  the  touchstone  of  a  rea- 
sonable agreement  in  restraint  of  traded    That  is,  what  is  the  test? 
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Ife  may  be  that  there  is  no  test,  but  I  just  want  to  call  your  attention 
to  this  further  fact  as  bearing  upon  this,  that  the  courts  have  held 
that  the  question  of  determining  whether  an  unreasonable  rate  had 
been  charged  by  a  transportation  company  and  been  paid  is  a  judi- 
cial question,  that  is,  when  the  consignee  brings  his  action  to  recover 
the  excess,  because  the  courts  have  always  held  that  when  paid  under 
protest,  at  least  he  could  recover  the  excess,  when  it  was  an  unreason- 
able charge ;  but  the  court  also  held  in  the  same  case  that  the  power 
to  determine  what  the  charge  should  be  was  h  legislative  que^ion; 
that  is,  the  power  to  determine  whether  an  unreasonable  rate  had 
been  'charged  was  a  judicial  power,  but  the  power  to  determine  what 
rate  should  be  charged  was  a  legislative  power.  Now,  then,  that  is 
as  to  railroads.  If  the  same  legal  propositions  applied  to  merchan- 
dise, you  would  have  a  judicial  power  to  determine  whether  an  un* 
reasonable  price  had  been  chargea,  and  a  legislative  power  to  fix^  the 
price  to  be  charged.  If  the  parallel  is  complete — I  do  not  see  it  is 
as  yet — I  am  unmmiliar  with  the  law  that  puts  merchandise  on  a  par 
with  railroad  rate  legslation. 

Mr.  Malby.  Mr.  Wheeler  did  not  quite  complete  his  statement 
with  reference  to  the  power  of  Congress  to  delegate  its  authority  to  a 
commission.  He  made  some  reference  to  what  I  said  about  the  mat- 
ter. My  proposition  was  that  Congress  did  have  power,  perhaps,  to 
delegate  power  to  a  commission  to  inquire,  and  at  least  tentatively 
to  determine,  what  should  be  done  and  what  should  not  be  done,  but 
always  with  the  inherent  right  on  the  part  of  the  person  or  persons 
to  be  affected  of  appeal  to  the  courts.  You  can  not  take  away  a 
person's  right  to  appeal  to  the  court  by  legislative  enactment,  where 
it  affects  his  life  or  property.    The  courts  are  always  open  to  him. 

Mr.  Wheeler.  The  courts  in  New  York  and  other  States  have  been 
reviewing  the  action  of  these  bodies  under  the  civil-service  legislation, 
whether  it  is  valid  or  not. 

Mr.  L1TTL.EFIELD.  What  have  they  done?  Have  they  gone  any 
further  than  this?  I  suppose  that  has  come  up  mainly  under  the 
question  of  removals? 

Mr.  Wheeler.  Partly,  and  partly  change  of  classification. 

Mr.  LiTTLEFiELD.  That  involves  the  same  thing. 

Mr.  Wheeler.  Partly  the  same. 

Mr.  Littlefield.  Have  they  gone  any  further — ^I  am  not  so  famil- 
iar with  the  cases,  and  I  am  glad  you  are — ^than  to  determine  whether 
or  not  the  executive  officer  whose  act  was  called  in  question  had  com-  * 
plied  with  the  law ;  or  have  they  gone  further  and  found  that  he  not 
only  complied  with  the  law,  but  that  they  did  not  approve  of  the 
exercise  of  his  discretion  within  the  law  ? 

Mr.  Malbt.  That  is  exactly  what  they  did  decide,  that  latter  pro- 
position, that  the  discretion  was  not  wisely  exercised. 

Mr.  Wheeler.  That  they  abused  the  discretion. 

Mr.  Littlefield.  And  therefore  the  act  was  not  valid? 

Mr.  Wheeler.  Yes. 

Mr.  Littlefield.  There  is  a  case  where  they  reviewed  executive 
discretion.    What  is  the  case  ? 

Mr.  Wheeler.  I  will  send  you  a  memorandum  of  it. 

Mr.  Davenport.  Mr.  Wheeler,  there  is  a  proposition  that  I  would 
like  to  ask  your  opinion  about.  Would  it  be  a  valid  exercise  of  the 
power  of  Congress  to  vest  in  a  commissioner  a  power  to  say  that  a 
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certain  contract  was  reasonable  in  one  man  and  precisely  the  same 
contract  was  unreasonable  in  another  man  ? 

Mr.  Wheeler.  No  ;  I  am  clear  that  that  would  not  be  lawful. 

Mr.  Jenks.  May  I  interrupt  to  say,  because  the  implication  is  that 
that  is  in  this  bill,  that  there  is  nothing  like  that  in  the  bill? 

Mr.  Davenport.  No.  .  This  is  the  point.  The  proposition  is,  as  I 
understand  it,  to  confer  upon  the  commissioner  the  power  to  say  to 
this  man,  "  Your  agreement  is  in  reasonable  restraint  of  trade,"  and 
at  the  same  time  say  to  the  other  man  that  his  a^eement  is  in  un- 
reasonable restraint  of  trade,  and  the  first  man  is  exempted,  then, 
from  prosecution  by  the  Government,  and  the  other  man  is  subjected 
to  it.  Is  that  not  intrinsically  violative  of  the  fundamental  prin- 
ciples of  our  Government  ? 

Mr.  Wheeler.  I  think  it  is.  May  I  add  one  word  there?  I  did 
not  mean  to  get  into  that  part  of  the  discussion. 

Mr.  LrrTLEFiELD.  That  is  the  genesis  of  this  bill ;  is  it  not  ? 

Mr.  Jenks.  That  is  not  in  the  bill. 
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Mr.  Davenport.  While  we  are  talking  about  the  matter  of  dam- 
ages, Mr.  Wheeler,  have  you  noticed  provisions  that  have  been  intro- 
duced from  time  to  time  by  the  chairman  of  the  committee  in  bills 
introduced  by  him  fixing  a  certain  minimum  as  to  the  amount  of 
damages  which  a  party  could  recover — ^$250,  I  believe,  was  the 
amount  in  the  bill  as  it  passed  the  House  ? 

The  Chaihman.  You  mean  the  bill  as  it  was  some  time  ago? 

Mr.  Davenport.  Yes,  sir.  Do  )rou  think  that  a  provision  limiting 
it  in  that  way  would  be  constitutional — that  the  jury  should  award 
damages  at  not  less  than  $500  ? 

Mr.  Wheeler.  That  would  be  in  the  nature  of  a  penalty,  I  think, 
which  would  be  constitutional.  I  doubt  the  wisdom  of  it  as  applied 
to  so  general  a  law  as  the  Sherman  law. 

The  Chairman.  That  particular  provision  would  not  proceed  on 
the  comoensatory  idea,  but  on  the  idea  of  a  penalty. 

Mr.  Wheeler.  That  would  be  a  penalty,  pure  and  simple. 

Mr.  Jenks.  When  you  replied  that  in  your  judgment  it  would  not 
be  possible  for  the  power  to  be  granted  the  Commission  to  declare 
that  one  contract  was  reasonable  an<l  the  contract  with  another  man 
would  be  unreasonable,  you  started  to  make  some  further  comment 
and  were  interrupted.  I  wish  you  would  continue  on  the  other 
point  that  you  apparently  had  in  mind. 

The  Chairman.  That  is,  you  may  add  anything  that  may  occur 
to  you. 

Mr.  Jenks.  Yes;  there  was  apparently  some  other  point  that  you 
were  going  to  make  when  you  were  interrupted. 
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Mr.  Wheeler.  I  was  going  to  say  this:  I  have  no  hostility  to 
trade  unions.  I  am  counsel  for  one  of  the  most  important  trade 
unions  in  the  oountr}%  the  Union  of  Masters,  Engineers,  and  Pilots, 
which  has  its  branches  on  the  Lakes,  as  well  as  on  the  seaboard,  and 
which  is  rather  proud  of  never  having  had  a  strike.  It  is  managed, 
I  will  say,  with  very  great  judgment  and  ability,  and  I  sympathize 
thoroughly  with  the  objects  of  the  unions  so  far  as  they  are  directed 
to  promoting  and  keeping  up  a  reasonable  standard  of  wages  and 
getting  reasonable  conditions  for  their  labor.  They  ought  to  have 
them  all,  but  when  they  go  further  than  that  and  seek  to  wage  war- 
fare upon  other  citizens,  they  go  too  far.  In  my  judgment  no  officer 
can  lawfully  be  authorized  by  statute  to  give  to  one  set  or  combina- 
tion of  individuals — whether  trades  union  or  capitalists — ^any  rights 
or  privileges  that  were  denied  to  another.  They  ought  all  to  come 
under  the  ^ual  protection  of  the  law. 

The  Chairman.  Right  here.  Brother  Wheeler,  let  me  interrupt 
you.  This  amendment  to  section  3  does  give  to  the  employers  and 
employees  the  right  to  combine  possibly  to  get  satisfactory  terms  for 
their  labor,  and  leaves  all  the  provisions  of  the  Sherman  antitrust 
law  in  full  operation  as  against  all  other  possible  combinations  for 
any  other  purpose.  This  is  the  amendment  that  I  have  here,  not  the 
bill. 

Mr.  Jenks.  It  is  the  same.  I  was  handing  Mr.  Wheeler  the  War- 
ner bill,  but  it  is  the  same  thing. 

The  Chairman.  Section  3  expressly  provides  for  possible  agree- 
ments between  employers  and  employees  to  get  satisfactory  terms  for 
labor,  and  it  still  continues  to  apply  to  all  other  possible  agreements 
for  all  purposes  and,  therefore,  clearly  raises  a  distinction.  Do  you 
think  that  is  competent  as  between  the  people  upon  whom  the  bill 
operates  ?     It  is  section  3,  and  is  as  follows : 

8ec.  3.  Every  contract,  comblnatioD  in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  in  any  Territory  of  the  United  States 
or  of  the  District  of  Columbln,  or  in  restraint  of  trade  or  commerce  between 
any  such  Territory  and  another,  or  between  any  such  Territory  or  Territories 
and  any  State  or  States  or  the  District  of  Columbia,  or  with  foreign  nations, 
or  between  the  District  of  Columbia  and,  any  State  or  States  or  foreign  nations, 
is  hereby  declared  illegal.  Every  person  who  shall  make  any  such  contract 
or  engage  in  any  such  combination  or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court. 

No  provision  of  the  Sherman  antitrust  law  shall  be — that  is  to  say, 
that  section  expressly  exempts  all  combinations  from  the  Sherman 
antitrust  law,  but  it  clearly  leaves  the  Sherman  antitrust  law  in  pos- 
sible a^eement  with  any  other  purpose,  for  all  other  purposes.  Do 
you  thmk  that  gives  to  all  people  the  equal  protection  of  the  law? 

Mr.  Wheeler.  No ;  it  does  not  seem  so  to  me. 

The  Chairman.  Do  you  not  think  it  would  be  unconstitutional? 

Mr.  Wheej^r.  It  seems  to  me  that  it  would  be,  although  I  have  not 
considered  that  subject  as  carefully  as  I  would  like. 

The  Chairman.  I   understand   that   is  a   prima   facie  judgment 

Mr.  Wheeler.  That  is  my  impression.  I  am  well  aware  tnat  to 
express  accurately  a  proposition  of  this  sort  is  verv  difficult,  but  what 
I  would  aim  at,  certainly  in  drafting  such  legislation,  would  be  to 
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take  it  out  of  the  category  of  class  legislation,  making  it  general  in 
its  object  and  expression,  and  to  try  and  deal  with  actual  abuses. 

The  Chairman.  As  I  understand  it,  you  would  not  approve  of  any 
legislation  that  made  any  discrimination  against  the  class  of  people 
upon  whom  the  law  operates? 

Mr.  Whbeler.  No  ;  it  seems  to  me  that  that  would  be  un-American. 

The  Chairman.  It  would  certainly  be  in  violation  of  the  proposi- 
tion of  the  equal  protection  of  the  law. 

Mr.  Wheeler.  It  would  seem  so  to  me.  I  do  not  see  how  that  can 
be  avoided. 

The  Chairman.  In  connection  with  your  suggestion  in  relation  to 
the  civil  service — and  as  to  which  I  am  very  glad  you  made  the 
suggestion  you  did — is  it  not  a  fact  in  connection  witii  the  Federal 
civil  service  that  the  rules  and  featured  involved  in  its  operation  are 
specifically  laid  down  by  statute? 

Mr.  Wheeler.  The  general  rules  are,  and  that  is  the  distinction  I 
tried  to  make,  that  a  statute 

The  Chairman.  Suppose  they  did  not  have  any  general  rule  laid 
down? 

Mr.  Wheeler.  They  prescribe  general  rules,  and  the  application 
of  them,  in  all  the  great  variety  of  details,  can  constitutionally  be 
loft  to  the  officials. 

The  Chairman.  Does  the  case  that  you  have  in  mind  go  so  far,  for 
instance,  as  to  hold — of  course,  we  have  the  civil-service  law  in 
operation  in  connection  with  the  vast  majority  of  Qovemment  em- 
plojrees,  and  we  have  continual  classifications  or  pr(»notions  and  de- 
motions: that  is,  removals  from  the  service — ^but  do  the  authori- 
ties you  have  in  mind  go  so  far  as  to  hold  that  whenever  any  head  of 
a  bureau  or  head  of  a  Department  here  in  Washington,  proceeding 
under  the  rules  laid  down  Iby  the  statute,  after  having  heard  the  em- 
ployee in  question,  may  exercise  his  exclusive  discretion  in  making 
that  discharge,  assuming  that  he  has  complied  with  the  executive 
features  of  the  law :  is  that  reviewable  by  the  court? 

Mr.  Wheeler.  No,  sir. 

The  Chairman.  It  does  not  go  so  far  as  that? 

Mr.  Wheeler.  No,  sir. 

The  Chairman.  So  that  is  a  case  where  the  Executive  action  is 
not  reviewable  by  the  court? 

Mr.  Wheeler.  No,  sir. 

The  Chairman.  Does  not  the  same  principle  apply  to  classifica- 
tion; is  that  not  the  great  feature  of  the  civil-service  law  in  which 
the  employee  is  interested  ? 

Mr.  Wheeler.  Do  you  mean  whether  or  not  he  should  be  included 
in  the  classification  ? 

The  Chairman.  No.  Whether  or  not  he  is  entitled  to  his  place 
and  is  not  subject  to  removal  except  for  specific  cause. 

Mr.  Wheemcr.  Well,  of  course  he  is  interested  in  that. 

The  Chairman.  Well,  that  is  his  principal  interest  in  the  civil 
service. 

Mr.  Wheeler.  After  he  once  gets  in. 

The  Chairman.  I  do  not  suppose  we  have  any  legislation  that 
would  compel  the  induction  of  the  man  into  office.     You  may  compel 
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the  officer  who  examines  to  examine,  but  you  can  not  compel  him 
to  reach  a  result. 

Mr.  Wheeler.  What  our  court  of  appeals  found  was  this:  That 
it  was  unconstitutional  to  say  that  the  person  who  came  out  at  the 
head  of  the  eligible  list  should  be  appointed;  that  some  discretioii 
must  be  left  to  the  Executive  power,  and  that  it  was,  however,  lawful 
to  do  as  the  Federal  statute  and  our  own  New  York  statute  both  did, 
to  limit  him  in  his  choice  to  a  certain  number  at  the  head  of  the  list;, 
as,  for  example,  three  or  five,  or  whatever  it  may  be. 

The  Chairman.  That  did  not  proceed  upon  the  hypothesis  that 
they  were  narrowing  the  exercise  of  the  Executive  discretion,  but 
that,  on  the  contrary,  they  were  reco^izing  its  infallibility. 

Mr.  Wheeler.  The  court  recognizra  it? 

The  Chairman.  Yes,  but  limited  the  exercise  of  the  Executive  dis- 
cretion, but  when  it  was  exercised  it  was  supreme. 

Mr.  Wheeler.  Precisely;  I  quoted  it  for  that  purpose. 

The  Chairman.  I  got  the  impression  that  it  lea  the  other  wav;  I 
got  the  impression  that  it  went  so  far  as  to  review  the  exercise  of  the 
Executive  discretion  when  it  was  abused,  but  pn  the  other  hand,  this 
case  simply  holds  that  the  Executive  had  no  right  to  exercise  the  dis- 
cretion, out  when  exercised,  it  could  not  be  reviewed.  That  neces- 
sarily Tollows,  I  suppose? 

Mr.  Wheeler.  Well,  the  line  is  not  so  sharply  cut.  I  think  there 
are  castas  where  they  have  undertaken  to  say  that  the  discretion  was 
abused  which  was  not  fairly  exercised,  and  the  court  could  not  say 
it  was  a  legitimate'exercise  of  discretion. 

The  Chairman.  The  McNulty  case,  in  connection  with  the  de- 
cision in  the  Post-Office  Department,  goes  further  in  that  direction 
than  any  case  to  which  my  attention  has  been  called.  I  think  they 
did  hold  that  the  rourt  would  not  interfere  with  the  discretion  of 
the  Post-Office  Department  unless  it  appeared  to  be  a  very  clear 
case  of  abuse,  but  it  was  dictum  in  that  case,  because  in  that  case  I 
do  not  think  thev  undertook  to  review  or  control,  and  that  is  the 
strongest  expression  that  my  attention  has  been  called  to  on  that 
line.  Would  vou  think,  brother  Wheeler — of  course,  I  understand 
all  these  are  prima  facie  matters  and  it  would  seem  hardly  fair  to 
examine  a  man  in  detail  on  this  subject  without  his  having  had  an 
opportunity  to  examine  the  law,  although  I  know  you  have  had — 
do  you  think  there  is  a  legal  or  constitutional  parallel  between  the 
right  to  control  the  price  of  commodities  or  merchandise  and  the 
right  to  regulate  the  price  of  transportation  ? 

Mr.  Wheeler.  No,  1  do  not. 

The  Chatrmvn.  That  is,  it  is  conceivable  to  vour  mind  that  Con- 
gress  may  have  the  power,  or  the  courts  may  have  the  power,  first, 
for  instance,  to  determine  whether  a  rate  charged  and  paid,  is  not 
unreasonable,  and,  therefore,  there  may  be  a  recovery  for  the  excess 
over  and  above  the  reasonable  amount,  and  where  the  legislature  may 
have  the  power  to  say  what  the  rate  shall  be  for  transportation,  but 
that  that  same  power  may  not  apply  to  the  price  for  which  merchan- 
dise is  sold  ? 

Mr.  Wheeler.  T  should  distinctlv  tnink  that  there  is  a  verv  wide 
distinction,  and  if  I  may  add  one  word,  it  was  stated  by  Mr.  Malby 
that  no  one  could  exact  an  excessive  price.    Well,  that  is  true.    Tf 
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I  make  a  sale  of  a  piece  of  ^oods  to  another  man  and  ask  an  ex- 
cessive price  for  it  he  is  not  bound  to  pay  me  unless  he  has  agreed 
to,  but  if  he  has  agreed  to  pay  I  can  make  him  pay  unless  fraud  or 
misrepresentation  should  have  intervened. 

The  Chairman.  Tn  other  words,  the  same  legal  rule  does  not  ap- 
ply to  a  transaction  of  that  sort  as  does  apply  to  service  rendered  by 
a  public  carrier. 

Mr.  Wheeler.  Precisely;  where  it  was  understood  to  be  a  public 
use. 

The^  Chairman.  Men  having  a  public  franchise. 

Mr.' Wheeler.  Yes.  The  question  came  up  before  ihe  supreme 
court  of  New  York  in  about  1834, 1  think  it  was,  as  to  whether  or  not 
the  legislature  could  delegate  its  power  of  public  domain  so  that  a 
railroad  company  could  condemn  land  for  its  uses,  and  it  held,  and 
so  did  the  Supreme  Court,  if  I  remember  corectly — but  it  certainly 
was  held  for  I  remember  that  Chauncey  Woolworth  delivered  the 
opinion,  that  the  uses  of  the  railroad  or  other  common  carrier  were 
public  uses  and  the  legislature  could  provide  a  system  by  which  its 
power  of  eminent  domain  could  be  invoked  to  compel  the  sale  of  land 
to  such  a  carrier. 

The  Chairman.  I  think  you  are  correct  about  that.  Have  you 
covered  aU  the  ground  that  you  desire? 

Mr.  Wheeler.  I  have  indeed ;  much  more  than  I  expected. 

Mr.  F.  E.  Stebbins.  Mr.  Chairman,  may  I  ask  a  few  questions  of 
Mr.  Wheeler? 

The  Chairman.  If  it  is  agreeable  to  him,  certainly. 

Mr.  Wheeler.  I  could  not  refuse  to  answer  any  questions. 

Mr.  Stebbins.  Were  you  before  the  Department  of  Justice  when 
the  facts  with  re^rd  to  this  matter  were  referred  to  with  reference 
to  the  control  of  the  Habana  trade  by  the  American  Fruit  Company — 
when  it  was  submitted  to  the  Department  of  Justice  and  they  were 
asked  for  a  decision  under  section  4  of  the  act? 

Mr.  Wheeler.  Well,  this  is  what  we  have  done,  Mr.  Chairman — 
if  it  is  desired,  I  will  answer  with  pleasure ;  I  have  not  the  slightest 
objection  to  answering. 

The  Chairman.  It  is  not  especially  a  material  matter,  but  Mr. 
Stebbins  does  not  ask  it  out  of  mere  curiosity,  I  know,  and  you  may 
answer  it  if  it  will  not  be  embarrassing  to  you  professionally ;  if  so. 
do  not  hesitate  to  say  so. 

Mr.  Wheeler.  Certainly  not;  it  will  take  five  minutes  to  answer 
it,  and  I  do  not  want  to  take  up  so  much  time  and  carry  the  com- 
mittee too  far  afield.  But  this  is  what  we  did:  The  tort  that  was 
committed  was  committed  in  the  Republic  of  Panama.  We  first 
brought  the  matter  to  the  attention  of  the  Department  of  State.  Mr. 
Reed  remonstrated  with  the  local  authorities  and  said :  "  Your  re- 
dress is  in  the  court."  We  thereupon  brought  this  action  that  has 
been  mentioned  in  the  circuit  court  of  the  United  States,  and  Judge 
Huff  decided  that  the  courts  could  afford  us  no  remedy.  Thereupon 
a  resolution  was  introduced  in  the  Senate  requiring  the  Commissioner 
of  Commerce  to  make  an  investigation,  and  that  resolution  I  had  the 
honor  of  being  heard  upon  last  week,  and  I  am  very  much  in  hopes 
that  the  committee  will  recommend  its  adoption  to-morrow.     That 
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is  the  position  of  the  matter.  We  have  not  been  to  the  Department 
of  Justice. 

The  Chairman.  On  what  grounds  did  Judge  Huff  hold  that  you 
were  not  entitled  to  your  remedy  ? 

Mr.  Wheeler.  He  held  that  inasmuch  as  the  officials  of  the  Re- 
public of  Costa  Riga  had  committed  these  acts  and  their  acts  had  been 
ratified  by  the  Republic,  that  there  was  no  judicial  redress. 

The  Chairman.  That  it  was  an  intematicmal  proposition  ? 

Mr.  Wheeler.  Precisely.  We  thought  and  still  think  that  he  was 
wrong,  and  we  are  trying  to  assert  that  on  a  writ  of  error  to  the  cir- 
cuit court  of  appeals,  but  that  is  what  he  did  hold. 

The  Chairman.  If  it  was  a  part  of  that  same  combination,  and 
the  conditions  were  brought  about  that  you  have  described  in  rela- 
tion to  transportaticm  and  in  relation  to  terminal  facilities  all  as 
a  part  of  the  combination,  it  seems  almost  obvious  that  these  things, 
being  done  in  this  country,  and  the  authorities  doing  those  things, 
although  they  may  have  projected  part  of  the  controversy  into  a 
foreign  countiy,  they  could  hardly  escape  responsibility  for  that 
reason. 

Mr.  Wheeler.  I  do  candidly  think  so;  I  think  that  Judge  Huff 
was  wrong;  if  I  am  capable  as  a  lawyer  of  forming  an  opinion  in  a 
case  in  which  I  have  been  consulted — that  is,  an  independent 
opinion — I  would  say  that  that  is  my  independent  opinion. 

The  Chairman.  I  expect  that  under  the  racts  as  you  have  stated 
them  you  will  come  out  all  right  in  the  end. 

Mr.  Wheeler.  I  am  very  much  gratified  to  have  the  Chairman 
express  that  opinion. 

Mr.  Stebbins.  I  am  glad  to  know  that  Mr.  Wheeler  persisted  be- 
fore the  Department  of  Justice  in  that  case,  and  I  would  like  to  state 
a  matter  with  which  I  am  familiar,  that  is,  with  regard  to  the  Addi- 
son Pipe  and  Steel  case. 

The  Chairman.  Mr.  Stebbins,  you  wanted  to  ask  some  other  ques- 
tions, I  believe? 

Mr.  Stebbins.  I  wanted  to  state  a  fact  in  regard  to  the  Addison 
Pipe  and  Steel  Company  case.  I  was  in  the  city  of  Washington  in 
1896  and  stopped  at  a  place,  and  Mr.  Bible,  the  district  attorney  of 
Tennessee,  came  up  to  Washington  with  the  avowed  purpose  of  get- 
ting permission  from  Attorney-General  Harmon  to  institute  suit  in 
equity  against  this  combination.  He  went  to  the  Department  of 
Justice  and  came  away  very  much  displeased.  I  happened  to  meet 
him  in  the  evening  and  he  used  anything  but  biblical  language;  he 
was  swearing  and  cursing  and  damning  everybody,  including  the 
Attorney-General  and  the  Department  of  Justice,  and  he  swore  that 
he  would  not  leave  the  city  until  he  had  authority  to  institute  that 
suit.  He  went  to  the  Department  of  Justice  every  day  for  a  week 
at  least — ^I  saw  him  every  day — and  finally,  after  raising  a  row  there 
g^erally,  the  Attorney-General  gave  him  permission  to  institute  the 
suit.  I  do  not  know  whether  Brother  Wheeler  insisted  that  a  suit 
be  brought  or  not. 

The  Chairman.  I  do  not  quite  see  how  that  is  connected  with 
Brother  Wheeler's  difficulty.     Now,  Mr.  Jenks,  we  will  hear  you. 
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The  Chairman.  Mr.  Jenks,  let  me  ask  jou  before  you  begin,  if  this 
typewritten  copy  I  have  here  is  a  duphcate  of  the  Warner  bill,  or 
some  other  bill  ? 

Mr.  Jenks.  Xo;  it  is  the  duplicate  of  a  revision  that  has  been  sug- 
gested. That  is  the  final  fomi  in  which  we  have  anything  of  this 
kind.  It  is  identical  with  the  Warner  bill,  so  far  as  that  one  section 
is  concerned,  but  there  are  quite  a  number  of  other  changes. 

The  Chairman.  I  did  not  know  but  what  you  have  it  in. print;  if 
not  I  was  goin^  to  have  it  printed. 

Mr.  Jenks.  No,  sir;  it  is  not  printed.  I  may  say  that  the  essen- 
tial diffei*ence  between  this  bill  and  the  former  printed  bill  is,  in  the 
first  place,  a  matter  of  rearrangement  merely.  The  most  important 
thing  is  in  connection  with  the  question  of  appeal.  In  case  the  de- 
cision of  the  Commissioner  of  Corporations  as  regards  the  reason- 
ableness or  unreasonableness  of  the  contract,  is  not  satisfactory,  there 
may  be  a  rehearing  before  the  Interstate  Commerce  Commission  with 
the  Commissioner  of  Corporations.  Then  we  provide  for  an  appeal 
to  the  supreme  court  of  the  District  of  Columbia. 

But  I  wish  to  speak  to-day  primarily  on  points  that  are  not  pri- 
marily legal,  but  economic.  When  I  was  here  before  I  had  supposed 
that  I  was  going  to  speak  as  an  economist  primarily  and  not  as  a 
lawyer,  but  I  found  the  questioning  primarily  along  legal  lines.  I 
answered  those  questions  as  best  I  could,  on  wnat  seemea  to  me  to  be 
just  and  ri^ht,  and  said  that  afterwards  the  legal  end  would  be  pre- 
sented, which  has  been  presented  with  a  considerable  degree  of  mll- 
ness  by  Mr.  Smith,  the  Commissioner  of  Corporations.  I  wish  to 
take  up  one  or  two  of  those  legal  points,  and  will  do  so  before  I  ^t 
through.  Primarily,  however,  I  wish  to  speak  along  other  lines,  be- 
cause I  believe  that  is  more  important  and  will  be  more  beneficial, 
coming  from  me. 

Mr.  Emert.  I  just  want  to  ask  you,  for  the  purpose  of  future  argu- 
ment, if  the  amendments  which  are  suggestea  in  your  last  draft  are 
also  suggested  as  amendments  to  the  pending  bill  or  of  the  same  char- 
acter ? 

Mr.  Jenks.  Yes,  sir.  This  may  just  as  well  be  submitted  and  put 
into  the  record  now. 

The  Chairman.  I  will  have  that  printed,  Mr.  Jenks.  At  this  stage 
of  the  record,  I  will  put  this  suggested  amendment  right  in  as  a  pref- 
ace to  your  remarks,  so  that  it  will  be  printed  in  the  record.  It  is 
now  in  evidence. 

Mr.  Jenks.  In  the  first  place,  I  want  to  say  a  word  with  reference  to 
the  change  in  the  law.  The  presumption  always  is,  I  think,  in  favor 
of  existing  law,  and  the  burden  of  proof  rests  upon  those  who  wish  a 
change  in  the  law.  I  think  that  has  always  been  the  case,  but,  on 
the  other  hand,  it  seems  to  me  that  it  is  the  .duty  of  the  lawmaking 
body  to  recognize  that  in  the  very  nature  of  the  case  there  are  changes 
occurring  continually  with  respect  to  economic  conditions  in  the 
country  and  that  no  law  can  stand  still  when  economic  conditions 
are  changing  and  changing  as  rapidly  as  they  have  been  for  the  last 
fifteen  or  twenty  years.  It  is  to  be  expected  that  laws  must  be  modi- 
fied more  or  less  in  order  to  meet  those  new  conditions. 
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Now,  I  would  put  down  as  a  first  proposition  that  the  principle 
of  free  competition  has  been  practically  proved  by  economic  condi- 
tions to  be  a  principle  that  can  not  be  accepted  absolutely  as  regards 
our  lawmaking.  The  principle  of  free  competition  at  the  time  of  the 
passage  of  the  Sherman  antitrust  act  was  rapidly  bringing  about  a 
condition  of  monopoly  in  the  industry  of  this  country.  I  think  there 
can  be  no  question  that  it  was  the  principle  of  free  competition  that 
was  bringing  monopoly.  We  had  the  organization  of  the  Standard 
Oil  trust,  to  begin  with,  in  the  trust  form.  We  had  the  organiza- 
tion of  the  whisky  trust,  the  organization  of  the  Sugar  Refining  Com- 
pany, known  as  the  su^ar  trust.  All  of  those  trusts  were  organized 
practically  under  a  regime,  from  a  legal  point  of  viet^,  of  free  com- 
petition. Those  trusts  were  held,  as  we  know,  particularly  in  the 
cases  in  New  York,  to  be  unconstitutional  and  to  be  invalid. 

The  Chairman.  I  suppose  we  have  the  common-law  proposition 
in  the  various  States,  but  your  whole  discussion  is  intended  to  be  con- 
fined to  the  commerce  law  primarily? 

Mr.  Jenks.  Yes,  sir :  primarily :  but  even  going  outside  of  that,  in 
most  of  our  States  we  did  not  have  at  that  time  anv  law  specificallv 
forbidding  contracts  that  tended  toward  monopoly.  It  was  simply 
the  general  provision  of  the  common  law. 

The  Chairman.  That  is  right. 

Mr.  Jenks.  Then  in  1 81  >0-— largely.  I  had  supposed  and  I  think  it 
was  generally  supposed,  because  the  people  had  found  that  there  were 
growing  up  these  great  combinations  that  were  in  the  first  place  in 
restraint  or  trade,  but  in  addition  to  that  were  bringing  about  monop- 
olies in  our  different  States  along  all  of  those  lines — ^in  response  to  a 
popular  fear  that  had  come  up  (and  a  fear  that  was  very  natural 
under  the  circumstances)  the  various  antitrust  acts  were  passed  in  the 
different  States,  and  the  Sherman  antitrust  act  was  passed  by  Con- 
gress. It  seems  to  me,  under  the  circumstances,  considering  the 
rapidity  with  which  these  great  combinations  had  arisen  and  with 
which  these  trreat  monopolies  had  arisen,  it  might  be  expected  that 
very  many  ol  those  laws  would  go  too  far,  and  the  Sherman  antitrust 
act  goes  too  far,  in  spite  of  the  very  thorough  and  careful  considera- 
tion that  was  given  it  by  able  men.  It  was  very  natural  that,  wjth 
the  trend  of  public  opinion  back  of  it,  as  strong  as  it  was,  and  the  feel- 
ing on  their  part  that  thev  must  stop  monopolies,  they  should  have 
gone  too  far,  and  I  think  tlhey  did. 

Now,  what  has  been  the  effect  and  what  was  the  effect  in  the  United 
States  of  forbidding  absolutely  the  attempt  at  monopoly  and  for- 
bidding combinations  to  operate  in  restraint  of  trade?  Whether  they 
were  reasonable  or  unreasonable,  it  was  an  attempt  practically  to 
block  the  working  of  economic  oi^erations  by  absohitefy  forbidding 
combinations,  and  the  reason  for  that  is  this :  If  there  is  anything 
that  is  practically  fundamental  in  business  relations,  it  is  this,  that 
you  want  to  save  waste  in  everj'  case  that  you  can ;  you  want  to  save 
energy  in  every  case  you  possible  can.  Now,  there'can  be  no  doubt 
at  all  that  so  /ar  as  many  of  these  combinations  wei-e  concerned,  at 
any  rate  so  far  as  these  great  organizations  were  concerned  that  were 
growing  up  within  the  States  themselves,  their  formation  was  an 
attempt  to  make  a  saving. 

Now,  after  what  Mr.  Malby  and  others  have  said,  I  do  not  think  I 
need  argue  the  question  that  there  have  been  evasions  of  the  Sherman 
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law ;  there  can  be  no  doubt  that  there  have  been  a  great  many  attempts 
at  evasion  of  the  law,  and  in  a  great  many  cases  there  was  a  direct 
evasion  of  the  law,  or  direct  violations  of  the  law,  that  were  not  found 
out.  Lawyer  after  lawyer  will  say  to  you  that  in  many  cases  it  has 
been  his  endeavor  to  keep  his  client  out  of  jail — that  is  to  say,  that  he 
would  try  in  some  way  or  other  to  set  them  within  the  technical  letter 
of  the  law  so  as  to  protect  them — when  at  the  same  time  he  knew  there 
was  1^  violation  of  the  spirit  of  the  law.  If  one  takes  up  specific 
instances,  of  course  he  wiU  see  at  once  that  no  lawyer  will  tell  if  there 
have  been  violations  of  the  law.  If  I  know  of  a  case  where  there  is  a 
violation  of  a  public  law,  «m  I  going  to  tell  it  in  a  public  hearing 
like  this  and  encourage  a  case  against  my  client? 

I  do  not  need  to  dwell  on  that.  Of  course  there  have  been  many 
instances  where  there  have  been  evasions  of  the  law.  The  second 
point  is  this,  that  this  attempt  to  prevent  absolutely  any  combina- 
tions has  resulted  in  a  changing  of  the  form  of  the  organizations 
that  were  being  made  without  any  essential  change  in  the  real 
nature  of  their  work,  or  in  the  fact  that  there  was  a  combination  to 
effect  these  savings  and  to  secure  a  monopoly  in  manv  cases.  For 
example,  we  had  to  begin  with,  the  trusts,  as  I  have  saia.  Before,  we 
had  not  even  the  form  of  trusts.  We  had  pools.  Suppose  we  take, 
for  example,  the  so-called  '*  whisky  trust.''  In  order  to  effect  vari- 
ous savings  on  the  one  hand,  and  primarilv,  in  that  particular  case, 
in  order  to  prevent  what  they  themselves  felt  to  be  an  unreasonable 
competition,  what  at  any  rate  was  a  very  serious  competition,  result- 
ing in  the  failure  of  many  of  them,  they  had  established  pools  from 
time  to  time.  In  those  pools  they  would  agree  to  limit  their  output 
to  40  per  cent  of  the  normal  capacity,  say,  or  they  would  fix  a  price 
and  aOTee  to  sell  at  that  price,  but  ordinarily  this  pool  was  on  the 
other  Tine ;  they  would  limit  their  output,  say,  to  40  per  cent  or  50 
per  cent  of  their  normal  capacity.  In  a  little  while  after  they  had 
started  on  that,  some  person  would  violate  the  agreement  and  begin 
producing  more  than  he  agreed  to  produce,  or,  if  the  agreement  hap- 
pened to  be  on  price,  he  would  begin  cutting  prices,  and  as  soon  as 
they  began  to  find  that  out  the  others  would  immediately  follow 
suit  and  the  whole  combination  would  fall.  They  tried  pooling, 
which  was  in  many  cases  contrary  to  law,  but  they  did  it  whether  it 
was  or  not.  Then  they  tried  the  trust  organization,  which  they  at 
first  thought  was  lawful,  and  then  the  law  was  passed  forbidding  all 
kinds  of  trust  combinations.  Now,  what  was  the  result.  The  result 
of  this  extreme  antitrust,- antimonopoly  legislation  has  been  to  drive 
the  organizations  into  more  complete  monopolies,  and  into  more  rigid 
forms  of  organization  than  they  had  ever  had  before.  A  trust  is  a 
mild  kind  of  an  organization  as  compared  with  one  great  single  cor- 
poration that  dominates  the  whole  situation. 

Mr.  Washburn.  You  happen  to  speak  of  the  whisky  trust  ? 

Mr.  Jenks.  Yes,  sir. 

Mr.  Washburn.  And  of  the  fact  that  they  in  the  early  days  con- 
trolled pretty  much  all  the  product  of  the  market. 

Mr.  Jenks.  Yes,  they  did. 

Mr.  Washburn.  I  happened  to  be  looking  at  a  case  in  the  fifty- 
second  Federal  Reporter,  at  page  104,  which  was  brought  under  the 
Sherman  antitrust  act.     It  is  held  here  that  although  the  whisky 
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people  controlled  75  per  cent  of  the  distillery  products  in  the  United 
States,  fixed  the  price  at  which  the  purchaser  would  sell  such 
alcohol,  and  compelled  the  purchaser  to  sell  the  alcohol  at  no  less 
a  price  than  that  fixed  by  them,  it  held  that  it  could  not  be 
assumed  from  those  allegations  that  the  means  used  were  in  i*estraint 
of  trade  under  the  Sherman  Act.  My  only  point  is  that  a  large  num- 
ber of  those  combinations  existed  prior  to  1897,  which  were  pro- 
ceeded against  under  the  Sherman  antitrust  act  and  held  to  be  per- 
fectly lawful  combinations,  and  that  it  was  the  decision  of  the 
Supreme  Court  in  1897,  in  the  trans-Missouri  case — practically 
making  new  law  on  the  subject — that  turned  them  into  illegal 
combinations. 
Mr.  Jenks.  Yes,  sir. 

Mr.  Wasiibi'kn.  And  that,  I  assume,  is  perfectly  well  understood, 
but  from  what  >ou  said  the  decision  was  not  made  perfectly  cle4ir: 
you  seemed  to  be  in  some  doubt  as  to  whether  those  combinations 
were  lawful,  but  they  were  law  ful  and  were  so  held  by  the  courts  for 
a  long  time  prior  to  1897,  and  subsequently  to  the  passage  of  the 
Sherman  antitrust  act. 

Mr.  Jenks.  The  point  that  I  especially  had  in  mind  was  this,  that 
wherever  we  have  legislation  that  is  sweeping  in  its  nature  and  goes 
so  far  that  it  is  really  contrary  to  the  normal  business  methods  of 
the  country  at  any  tmie,  it  is  going  to  result  in  one  of  these  two 
things :  In  the  first  place,  in  the  violation  of  the  law  to  a  very  great 
extent,  and  in  the  second  place  in  an  attempt  to  adopt  a  new  form 
of  organization.  Often  the  law  will  produce  a  new  legal  form  of 
organization  without  really  changing  the  essential  nature  of  busi- 
ness.    That  was  the  point  1  had  in  mind. 

Mr.  Emkky.  If  you  will  pardon  the  question,  do  you  wish  to  be 
understood  by  the  examples  that  you  have  quoted,  where  the  com- 
binations that  you  have  particularly  referred  to  are  formed,  tliat 
from  an  economic  standpoint,  as  well  as  from  a  legal  one,  they  ought 
to  be  permitted  to  exist? 

Mr.  Jenks.  No,  sir;  not  at  all.  It  is  simply  this,  that  if  you 
attempt  to  block  ordinary  business,  carried  on  in  the  ordinary  way, 
which  people  ordinarily  believe  to  be  moral,  right,  and  fair,  you  are 
not  going  to  succeed  in  accomplishing  your  purpose ;  you  are  simply 
going  to  allow  men  to  shift  their  waj^s  of  doing  things  but  the  same 
end  will  be  reached  finally. 

Mr.  Emery.  Do  you  wish  to  intimate  ttiat  the  kind  of  organiza- 
tions that  you  have  just  described  belong  to  the  category  oi  those 
that  are  ordinarily  considered  moral  and  right  ? 

Mr.  Jenks.  Not  necessarily ;  the  onlv  point  I  wish  to  make  in  con- 
nection with  that  is  that  under  modern  conditions,  with  the  ease 
with  which  goods  can  be  shipped  from  one  place  to  another  and  the 
rapidity  of  the  transmission  of  intelligence  by  telegraph  and  mail, 
all  that  sort  of  thing,  we  are  bound  to  have  combinations  in  one  form 
or  another,  and  if  we  attempt  to  block  it,  or  forbid  it  absolutely,  we 
are  sure  to  fail.  So  the  only  point  about  the  matter  is  this,  or  the 
problem  that  that  leaves  before  us,  is  to  see  how  we  can  most  wisely, 
in  the  interest  of  the  public,  regulate  those  combinations  and  not 
attempt  to  forbid  them. 

Mr.  Emery.  You  began,  in  the  discussion  that  you.  are  now  indulg- 
ing in,  with  the  statement  that  the  principal  effect  of  the  Sherman 
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Act,  whether  it  was  the  intent  or  not,  was  to  prohibit  combinations 
and  not  to  regulate  them. 

Mr.  Jenks.  In  very  many  cases  that  is  true.  I  beg  to  call  attention 
along  this  line  to  the  manner  in  which  things  are  carried  on  in  other 
countries  in  order  that  we  may  see  how  this  principle  works  out. 
It  has  been  said  repeatedly  that  the  United  States  is  the  home  of  the 
trusts,  and,  in  my  judgnient,  primarily,  that  is  true,  because  here  we 
have  attempted  more  than  has  been  the  case  in  any  other  civilized 
country,  as  far  as  I  am  aware,  to  block  ordinary  agreements,  many 
of  which  are  not  contrary  to  public  policy,  though  some  of  them  of 
course,  many  of  them  in  fact,  may  be  contrary  to  public  policy ;  but 
in  attempting  to  block  them  all,  as  we  have  done,  we  have  simply 
forced  our  business  men  to  come  together  into  a  great  single  corpora- 
tion, where  one  man  may  exercise  ten  times  the  power  that  he  could 
possibly  exercise  if  he  were  only  one  member  of  a  smaller  corporation 
that  had  made  an  agreement  with  another  corporation  along  lines 
that  were  according  to  public  policy. 

The  Chairman.  Do  you  take  the  ground  that  a  combination  or 
conspiracy  that  tends  to  monopolize  trade  can  be  reasonable? 

Mr.  Jenks.  I  would  like  to  answer  that  in  this  way:  In  this  last 
form  of  the  bill  which  will  go  into  print  the  section  of  the  Sherman 
antitrust  act  that  forbids  monopoly  stands,  so  that  we  are  not 
advocating 

The  Chairman.  That  is,  you  do  not  have  the  bill  apply  to  that 
section  ? 

Mr.  Jenks.  Not  section  2;  you  will  find  that  in  this  form  of  the 
bill.  Now,  I  make  that  statement  because  I  do  not  wish  to  be  misun- 
derstood. I  would  myself  say  independently  and  as  a  personal  judg- 
ment that  there  may  be  such  a  thing  as  a  reasonable  monopoly  that 
will  be  in  the  interest  of  the  public,  and  I  cited  an  instance  of  that 
the  other  day,  which  would  not  concern  necessarily  the  interstate 
commerce,  although  it  might. 

Mr.  Emery.  Public  or  private? 

Mr.  Jenks.  It  might  be  either;  there  might  be  public  monopolies. 
The  post-office — of  course  we  all  recognize  the  advantages  of  that,  but 
there  may  be  a  private  monopoly  also,  and  it  might  also  restrict  inter- 
state commerce — perhaps  in  the  case,  let  us  say,  of  a  telephone  com- 
pany that  covered  more  than  one  State.  Now,  in  my  judgment  the 
telephone  business  is  such,  being  a  natural  monopoly,  if  you  please, 
that  it  is  in  the  public  interest  to  have  that  business  a  monopoly. 

The   Chairman.  That  is  a  public   use — a  telephone. 

Mr.  Jenks.  Yes,  sir;  that  is  a  public  use.  In  my  own  personal 
judgment  there  may  be  a  proper  monopoly,  but  I  am  not  bringing 
that  in  in  this  connection  at  all. 

The  Chairman.  In  the  investigations  that  you  have  made  have 
you  ever  found  occasion  to  predicate  upon  a  combination  or  con- 
spiracy that  attempts  to  monopolize  trade,  the  element  of  its  reason- 
ablenes.s  or  uni'easonableness? 

Mr.  Jenks.  Not  if  you  put  in  the  word  "  conspiracy,'"  or,  I  think, 
if  you  put  in  the  word  *'  monopoly  "  either. 

The  Chairman.  That  tended  to  monopoly ;  I  do  not  mean  monop- 
oly, but  that  tended  to  it. 

Mr.  Jenks.  I  think  that  would  be  true.  I  was  going  to  add  thai 
in  this  eighteenth  volume  of  the  Report  of  the  Industrial  Commission 
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there  is  a  fairly  thorough  study  of  the  way  in  which  combinations 
have  been  made  and  of  the  laws  regarding  combinations  in  foreign 
countries,  Europe,  for  instance,  and  the  essential  diflFerence  bet^?reen 
those  laws  and  the  Sherman  antitrust  act,  as  I  understand  it,  is 
practically  this,  that  they  do  recognize  that  there  may  be  combina- 
tions made  and  agreements  made  among  individtials  and  among  cor- 
porations, etc.,  that  are  in  the  public  interest,  or  that  are  not  contrary 
to  the  public  interest — ^put  it  either  afiirmatively  or  negatively,  as  you 
please — and  so  recognizing  them,  they  have  permitted  those  agree- 
ments. The  result,  I  would  say,  is  to  a  considerable  extent  this,  that 
they  have  their  so-called  syndicates  and  their  so-called  cartels  or 
agreements  in  Germany.  They  have  their  great  corporations  in  Eng- 
land, or  their  associations  of  corporations  both  in  England  and  in 
France,  that  are  not  in  their  essential  nature  so  monopolistic  as  our 
single  great  corporations  are. 

The  Chairman.  What  language  do  thev  use  in  their  legislation  for 
the  purpose  of  accomplishinff  that  result^ 

Mr.  Jenks.  I  am  glad  to  nave  the  opportunity  of  supplementing 
what  was  said  by  Mr.  Emery  with  reference  to  the  legislation  of  Eng- 
land which  had  tended  along  this  line.  The  legislation  of  England 
has  followed  this  course:  In  addition  to  repealing  certain  of  the  old- 
time  restrictive  legislation  which  was  beyond  any  question  out  of 
date  and  which  was  hampering  business,  the  English  Government 
some  five  or  six  years  ago,  after  preliminarv  investigations  of  four 
or  five  years  by  very  careful  experts,  introduced  and  passed  -a  new 
corporation  act.  Their  corporation  act  had  before  that  been  perhaps 
better  than  ours  in  many  ways,  but  in  the  new  corporation  law  of 
England  they  have  succeeded  in  getting  practically  all  of  the 
publicity  that  we  are  asking  under  this  bill,  and  they  have  also  taken 
what  pains  they  could,  and  have  succeeded  fairly  well  through 
publicity  in  preventing  overcapitalization. 

The  Chairman.  Do  they  prevent  that  by  publicity  ^lone  or  by  a 
specific  provision  of  the  statute? 

Mr.  Jenks.  That  is  primarily  by  publicity  alone  in  that  country. 
On  the  other  hand,  in  Germany  they  get  much  more  directly  at  the 
matter.  In  Germany  they  provide,  in  the  first  place,  for  a  large 
degree  of  publicity — more  than  anything  we  have  here — and  in  addi- 
tion to  that  a  corporation  that  files  its  articles  of  incorporation  and 
names  in  them  the  amount  of  its  capital  stock  has  those  statements 
reviewed  also  by  Government  officials,  so  that  they  there  determine 
whether  the  capitalization  is  an  overcapitalization  or  not.  There 
they  want  a  direct  act,  but  in  England  it  is  different.  In  England 
it  is  confined  to  publicity  along  that  line.  Now,  so  far  as  England 
goes 

Mr.  Emery.  But  in  both  cases  that  you  have  mentioned  there  is  no 
separation  of  the  powers  to  begin  with,  and  in  the  second  place  the 
regulative  power  of  Parliament,  or  the  legislative  body,  is  extreme 
and  extends  to  all  forms  of  commerce  and  not  merely  to  one  phase  of 
commerce,  does  it  not  ? 

Mr.  Jenks.  I  was  going  to  say  that  in  England  and  Germany  there 
is  no  distinction  made  between  interstate  commerce  and  state  com- 
merce, such  as  there  is  here.  It  is  nevertheless  the  essential  idea  that 
if  you  are  going  to  prevent  the  abuses  of  monopoly,  you  must  let  the 
people  know  what  is  going  on.     That  would  hold  in  either  case,  and 
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that  is  pertinent  to  our  discussion  here.  So,  also,  I  think,  is  the  fur- 
ther point  that  you  should  not  attempt  to  forbid  all  kinds  of  combina- 
tions pertinent,  inasmuch  as  there  tney  recognize  that  very  many  of 
them  are  in  the  public  interest. 

Now,  so  far  as  Grermany  is  concerned,  they  have  their  court  decisions 
that  hold  that  certain  combinations  that  have  been  made  were  not  rea- 
sonable and  were  contrary  to  the  public  interest  and  contrary  to  the 
public  policy. 

On  the  other  hand,  both  in  the  Reichstag  (their  Congress)  and  in 
their  courts  they  have  recognized  very  fully  that  many  of  these  com- 
binations migjit  be  reasonaole  and  in  the  public  interest.  The  court 
in  one  of  its  decisions  went  very  much  further  in  the  way  of  recog- 
nizing the  advantage  that  will  come  from  combination.  I  think  I 
should  read  a  few.  sentences  here  to  show  how  far  they  go  on  that 
line,  although  I  want  expressly  to  disclaim  here  that  I  would  go  that 
far.    I  will  print  more  ruUy : 

Appendix  V. 

LEADING  DECISION  BEGABDINO  THE  VALIDITY  OF  A  COMBINATION   CONTBACT.^' 

41.  AsBOciatious  of  tradespeople  for  the  bringing  about  and  niaiiitalniug  ade- 
quate prices  for  the  products  of  their  Industries.  Are  the  restrictions  to  which 
the  members  submit  on  account  of  the  rules  and  regulations  of  the  association 
concerning  their  industries  consistent  with  the  principle  of  freedom  of  indus- 
try; and  can  the  fines  for  the  nonperformance  of  the  contract  be  claimed 
through  the  court?  Have  the  members  the  right  to  go  out  of  the  association 
at  any  time  against  the  rules  of  the  latter? 

(VI  Civil  senate,  decision  of  February  4,  1897,  I.  S.  B.  (defendant),  v.  The 
Combination  of  the  Raxon  Pulp  Manufacturers,  plaintiff  (Ompl.),  Rep.  VI, 
307-396.     1.  General  court  of  Justice  (Dresden).    2.  Court  of  appeal.) 

In  March,  1893,  a  great  number  of  firms  which  produce  in  Saxony  white 
pulp  formed  the  "  Saxony  Combination  of  Pulp  Manufacturers "  with  the 
object  "  of  preventing  In  future  the  ruinous  competition  among  themselves 
and  obtaining  an  adequate  price  for  their  product."  In  order  to  realize  this 
aim  the  members  pledged,  under  penalty  of  a  fine,  to  sell  their  product  exclu- 
sively through  a  Joint  selling  agency.  The  combination  was  formed  to  continue 
until  October  31,  1895. 

The  combination,  maintaining  that  the  defendant  became  a  member  of  the 
combination,  but  contrary  to  the  rules  repeatedly  sold  his  product  in  the  years 
1894-95  directly  to  the  paper  manufacturers  without  the  mediation  of  the  Joint 
selling  agency,  demanded  the  payment  of  the  fine  which  the  defendant  incurred 
by  the  nonperformance  of  the  contract. 

The  court  of  first  instance  denied  the  claim  because  it  held  that  the  combina- 
tion had  not  legal  standing  to  bring  the  claim;  the  court  of  appeals,  on  the 
contrary,  convicted  the  defendant  on  the  charge  made.  Upon  revision  of  the 
case  the  verdict  of  the  court  of  appeals  was  reversed,  and  the  case  was  referred 
to  the  conrt  of  the  second  instance  for  another  trial  and  decision ;  the  arguments 
of  the  defendant,  however,  that  he  could  at  any  time,  at  his  will,  leave  the  com- 
bination because  the  whole  contract  on  which  the  combination  was  constructed 
bad  no  l^al  force,  and  the  fines  which  were  included  in  this  contract  could 
not  be  claimed,  were  declared  to  be  without  foundation. 

For  the  reasons:  The  senate,  in  revising  the  case,  denied  the  claim  in  the 
first  place  on  the  basis  that  the  contract  of  March  22,  1893,  to  which  the  de- 
fendant later  agreed,  as  the  lower  court  has  established.  Is  lacking  legal  force 
because  it  conflicts  with  the  principle  of  the  freedom  of  industry.  This  argu- 
ment, however,  can  not  be  considered  to  be  proved.  The  combination  now  pre- 
senting the  claim  is  formed,  as  is  clearly  expressed  in  the  rules,  and  also  not 
disputed  by  the  parties  concerned,  with  the  object  of  preventing  in  future  a 
ruinous  competition  among  the  Saxon  pulp  manufacturers,  and  making  possible 
the  attainment  of  higher  prices  than  can  be  obtained  In  the  state  of  unlimited 


^  Eutacheldungen  des  Relchsgerlchts  in  Civllsachen,  Band  38,  S.  155. 
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competition.  As  to  the  queetlon  whetlier  a  combination  pursuing  such  aims 
violates  the  principle  of  industry  laid  at  the  foundation  of  industrial  regulation, 
there  came  into  consideration  two  points  of  view :  One,  whether  through  com- 
binations of  tradespeople  which  endeavor  to  obtain  certain  miniimum  prices  is 
counteracted,  in  an  inadmissible  way,  the  intention  of  the  lawgiver  in  so  far 
as  the  latter  wishes  to  promote  the  interests  of  the  community  through  freedom 
of  industry;  further,  whether  through  contracts  of  this  nature  individual  free- 
dom iH  narrowed  in  some  manner  conflicting  with  the  aim  of  the  legislator. 

The  first  of  these  two  questions  was  rei)eatedly  answered  in  the  affirmative, 
especially  outside  of  Germany.  (Comp.  Pohle,  Die  Kartelle  in  the  Preussischen 
Jahrblichern,  vol.  85,  pp.  407,  etc.;  further,  in  the  treatises  published  in  the 
Schrifteu  des  Vereins  fiir  Sozlalpolitik,  vol.  (JO,  part  2;  Des  syndicats  eiitre 
industriels,  etc.,  en  France,  by  Claudio  Jannet,  pp.  20,  etc. ;  Kartelle  in  Itussland. 
by  Jollos,  pp.  43,  etc.;  Industrie! le  UntemehmerverbRnde  in  den  Vereinigten 
Staaten,  by  Levy  von  Halle,  pp.  112,  etc.)  On  the  other  hand,  however,  the 
following  has  to  be  taken  into  account.  When  in  a  branch  of  industry  the 
prices  of  a  product  fall  too  low,  and  the  successful  conducting  of  the  indus- 
try is  endangered  or  made  impossible,  the  crisis  setting  in  as  the  result  of 
such  a  state  of  affairs  Is  detrimental,  not  only  to  individuals,  but  also  to  society 
as  a  whole;  and  it  is,  therefore,  in  the  interests  o^the  community  that  Im- 
jiroperly  low  prices  should  not  exist  in  a  certain  branch  of  industry  for  a 
long  time.  The  legislative  bodies  have  often,  and  up  to  recent  times,  attempted 
to  obtiiin  higher  prices  for  certain  products  by  the  introduction  of  protective 
tariffs.  Therefore  it  can  not  be  simply  and  generally  considered  as  contrary 
to  the  interests  of  the  community  when  entrepreneurs  interested  in  a  certiiin 
branch  of  industry  unite  with  the  object  of  preventing  or  moderating  the  mutual 
undc^rselllng,  and,  as  a  result  of  the  latter,  the  fall  of  prices  of  their  products. 
On  the  contrary,  when  prices  are  for  a  long  time  actually  so  low  that  financial 
ruin  threatens;  the  enterpreneurs,  their  combination  appears  to  be  not  merely  a 
legitimate  means  of  self-preservation,  but  also  a  measure  serving  the  interests 
of  the  community.  The  formation  of  syndicates  and  cartels  of  the  kind  here 
discussed  is,  also,  on  many  sides  determined  as  a  means  particularly  suited  to 
render  great  service  for  the  adequate  progress  of  the  whole  economic  Ufa  of 
society  in  so  far  as  it  prevents  uneconomical  working  at  a  loss,  overproduction, 
and  the  catastrophes  connected  with  it.  (Comp.  Klein wiichter.  Die  Kartelle, 
pp.  160,  etc.;  Brentano,  (H)er  die  T'rsiichen  der  heutigen  socialen  Xoth.  especially 
pp.  23,  etc. ;  Steinman  Bucher  in  Schmoller's  Jahrbuch  filr  Gesetzgebung,  vol.  15, 
pp.  451,  etc.;  Mauck,  IjJin  Weltmonopol  in  Petroleum,  pp.  7,  etc.;  Seeman,  Die 
Monoi)olisierung  des  Petroleumhandels,  pp.  3,  t»tc.,  and  others.) 

In  conformity  with  this  it  has  already  been  declared  more  than  once,  by  Ger- 
man and  other  courts,  that  it  does  not  antagonize  the  principle  of  freedom  of 
industry  (in  so  far  as  the  latter  has  to  guard  the  interests  of  the  community 
against  the  self-interest  of  individuals)  when  people  carrying  on  the  same  busi- 
ness unite  for  the  puri)ose,  pursued  in  good  faith,  of  keeping  alive  a  certain 
branch  of  industry  by  protecting  themselves  against  the  depreciation  of  their 
prcKiucts  and  other  damages  resulting  from  mutual  underselling. 

(Compare  decisions  of  the  first  civil  senate  of  the  supreme  court  of  June  25. 
181)0,  in  the  decision  of  the  supreme  court  in  civil  senate,  vol.  28.  p.  238,  etc.:  of 
the  Bavarian  suin-eme  court  of  April  7,  1888,  in  Seuffert's  Archlv,  vol.  44,  No. 
13;  of  Dresden  court  of  api>eal  of  September  10,  1893,  in  Saxon  Archiv.  vol.  4, 
p.  303,  etc.  Compare  also  the  Italian  decision  communicated  by  Kohler  in  his 
work  Aus  den  Patent  und  Industrierechte,  L  Tell,  pp.  85,  8(5.)  Agreements  of 
the  kind  here  mentioned  consequently  can  lie  objectionable  only  when  they  in- 
terfere with  the  interests  of  society,  which  are  protected  by  freedom  of  indus- 
try— only  when  in  certain  cases  doubts  appear  on* the  ground  of  particular 
circumstances,  namely,  when  their  clear  aim  is  to  bring  about  an  actual  monop- 
oly and  usurious  exploitation  of  the  consumers,  or  when  such  consequences 
actually  come  about  through  the  combinations  and  arrangements  which  take 
place. 

As  to  the  sei'ond  of  the  two  questions  above  mentioned,  the  regulation  of  the 
industrial  law  (according  to  which  everybody  Is  guaranteed  the  individual  right 
to  carry  on  any  business  to  his  liking,  In  so  far  as  the  law  prescribes  or  allows 
exceptions  and  limitations)  is  not  to  be  interpreted  that  no  oni*  can  subject 
himself  by  a  contract  to  whatever  limitation  as  to  where  and  how  to  carry  on  a 
business.  That  this  is  not  the  meaning  of  section  1,  Industrial  law,  was  recog- 
nized by  the  imperial  court  In  rei)eate(i  decisions,  by  affirmative  answers  to  the 
qu;»stlon  whether  the  so-called  suppression  of  competition  is  consistent  with 
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law,  addiug  that  through  such  contracts  the  industrial  freeiloni  of  the  Individu.-il 
is  to  be  restricted,  but  not  taken  away  forever,  wholly  or  in  part. 

(Oomp.  Seuffert,  Archiv,  vol.  35,  No.  196,  decisions  of  the  R.  G.,  Imperial  court, 
in  Civil  Senate,  vol.  31,  pp.  98,  etc. ;  compare,  besides,  the  decision  of  the  former 
Prussian  supreme  court  of  Justice  In  the  collection  of  decisions  of  the  same,  vol. 
Imperial  supreme  commercial  court,  vol.  12,  pp.  29,  etc.,  Seuffert,  Archiv,  vol. 
.«J0,  p.  1,  etc.,  SmiflPert,  Archiv,  vol.  34,  No.  105;  decision  of  the  R.  O.  H.  G., 
32,  No.  310.) 

The  restrictions  to  which  the  defendant  submitted  In  the  given  case  by  agree- 
ing to  the  contract  of  March  22,  1893,  neither  as  regards  their  extent  nor  the 
time  for  which  they  were  agreed  to  are  so  far-reaching  that  they  could  be 
considered  as  violating  the  principle  just  mentioned — the  divesting  of  the 
defendant  in  any  unallowable  manner  of  his  Industrial  freedom. 

Besides  the  question  discussed  hitherto,  whether  the  contract  on  which  the 
suit  Is  based  Is  consistent  with  law,  It  Is  still  to  be  investigated  whether  legal 
protection  should  be  denied  to  this  contract,  although  It  is  not  to  be  considered 
invalid.  Under  the  condition  of  the  present  case  it  may  be  left  undecided 
whether  suit  .can  be  brought  to  compel  the  observance  in  the  future  of  the 
restrictions  agreed  upon.  (Comp.  Kohler  in  Archiv  fiir  Burger llches  Recht, 
vol.  5,  pp.  218,  etc.;  Aschrott  In  Braun's  Archiv  fiir  Soziale  Gesetzgebung,  vol. 
2,  p.  383.) 

As  there  is  here  only  a  fine  deniandeil  for  the  violation  of  the  contract  made 
in  the  past,  there  is  only  to  be  discussetl  whether  in  combinations  of  trades- 
people (to  which  the  plaintiff  combination  belongs)  Is  to  be  considered  legal 
the  Imposing  of  possible  flues  which  the  members  agree  to,  with  the  object  of 
making  more  certain  the  fulfillment  of  their  obligations. 

This  question  left  undecided  by  the  I  Civil  Senate  of  the  Imperial  court  In 
the  above-cited  decision  of  June  25,  1890  (vol.  28,  p.  244),  and  affirmatively 
answered  in  the  other  German  decisions,  in  the  given  case  was  also  affirmatively 
decided  by  the  supreme  court.  It  is  therefore  accepted  as  certain  by  the 
imperial  court  that  nothing  can  be  found  in  the  Saxon  law  against  the  legal 
standing  of  the  demand.  The  fact  that  the  lower  court  of  justice  has  not 
based  Its  opinion  more  in  detail  can  not  give  rise  to  objection  against  the 
disputed  decision,  as  no  objection  arose  In  the  direction  Indicated  In  the  lower 
courts. 

But  the  denial  of  legal  protection  to  the  claim  could  be  deduced  from  the 
revisable  legal  norms  ( recht snor men)  only  under  the  assumption  that  the  pre- 
scription given  in  section  152  of  the  industrial  law  for  the  agreements  mentioned 
there  that  neither  complaint  nor  protest  should  come  to  pass  from  them,  finds 
a  corresponding  application  to  the  contract  of  the  kind  here  discussed.  Such 
assumption,  however,  appears  not  justified. 

At  the  time  of  the  Issue  of  the  Industrial  law  of  1869,  combinations  of  trades- 
people for  regulating  their  production  and  maintaining  prices  were  not  of 
such  frequent  and  wide  occurrence  as  now. 

,(Comp.  Grossman,  tJber  Industrielle  Kartelle;  Steinman-Bucher,  Wesen  und 
Redeutunp:  der  gewerbllchen  Kartelle,  In  Schmollers  Jahrbuch  ffir  Gesetzgebung, 
vol.  15.  pp.  237,  etc.,  451,  etc.;  further,  the  above  mentioned  Schrlften  des 
Verelns  ffir  Sozlalpolltlk,  vol.  60,  Part  I,  Germany,  and  Part  II,  foreign  coun- 
tries; Cohn  in  Braun's  Archiv  fttr  soziale  Gesetzgebung.  vol.  8,  pp.  396,  etc.; 
rcL!-.'  In  den  preussischen  Jahrbfichern.  vol.  85,  pp.  407,  etc.) 

^'jich  combinations  were  not  by  any  means  entirely  unknown  before;  they 
were  even  more  than  once  the  object  of  legislation.  (Compare  the  papers  above 
adduced  by  Claudio  Jannet,  Jollos,  lievy  r.  Halle,  das  r>sterreichisch(»  Strafjre- 
setzbuch  of  May  27,  1852,  sections  479,  480;  also  the  Prussian  Allgemelne 
I-andrecht  II,  8,  section  199.)  ^lany  combinations  of  the  kind  here  discussed 
arose,  especially  in  Germany,  at  the  time  when  the  project  of  the  Industrial 
law  was  proposed  and  discussed.  (Compare  Schimlank  in  his  treatise  men- 
tioned above,  in  the  first  place,  i)p.  494.  495;  Wurst  In  Schrlften  des  Verelns 
fiir  Sozlalpolltlk,  vol.  CO.  Part  I,  pp.  137,  etc.;  Die  Kartelle  der  deutscheu 
Saline.) 

It  can  not  be  assumed  that  these  combinations  remained  unknown  to  the 
legislative  bodies;  when,  however,  the  Industrial  law  does  not  contain  any 
provision  concerning  such  combiuations  and  agreements,  while  the  denial  of 
l(^al  protection  for  the  agreements  considered  in  section  152  Is  particularly 
expressed,  it  must  be  inferre<l  from  this  that  It  was  not  desirable  to  introduce 
a  similar  regulation  concerning  the  combinations  discussed  here;  that  they 
must  consequently  be  judged  exclusively  according  to  the  c(mimon  civil  law, 
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and  811 1 18  could  be  brought  on  the  ground  of  these  agreements  in  so  far  as  there 
are  no  general  principles  of  jurisprudence  in  their  way. 

The  defendant  further  attacke<l  the  disputed  decision  on  the  ground  tliat  his 
plea  that  he  withdrew  from  the  plaintiff  combination  l)efore  the  sale  which  is 
charged  to  him  as  violation  of  the  contract  received  no  consideration. 

The  defendant  informed,  as  is  indisputable,  the  chairman  of  the  committee 
of  the  combination  in  a  letter  of  December  1,  18^,  that  he  could  not  belong 
longer  to  the  association,  and  finds  himself  compelled,  from  January  1  and 
onward,  to  deliver  his  commodities  independently  to  the  buyer.  The  previous 
instance  (lower  court)  supjwses  that  this  declaration  had  not  had  as  a  conse- 
quence the  termination  of  the  membership  of  the  defendant,  and  bases  this 
opinion  on  section  1381  (Saxon  B.  G.  B.)  where  conditions  are  stated  under 
which  an  association  which  is  formed  for  a  limited  time  may  be  dissolved 
before  the  expiration  of  tlie  tenn  by  one  of  the  c(»utractlug  partitas.  This 
way  of  argument  would  be  unsatisfactory  if  it  could  be  assumed  that  according 
to  the  imperial  legal  (judicial)  norms  a  contract,  such  as  is  here  under  dis- 
cussion, even  when  it  is  concluded  for  a  limited  time,  can  be  annulled  by  each 
party  at  any  time  when  it  chooses.  The  view  that  this  must  follow  from  the 
principle  of  Industrial  freecjom  Is,  It  Is  true,  defended  In  literature;  especially 
Kohler  In  his  treatise  already  above  mentioned  (Archiv  ftir  Btirgerllches  Recht, 
vol.  5,  p.  218  and  fl.,  and  Aus  dem  Patent-  und  Industrlerechte,  I.  Tell,  p.  87) 
has  expressed,  that  to  each  party  agreeing  to  such  a  contract  must  l>e  granted 
the  right  "  to  attain  again  Its  natural  freedom "  by  withdrawal  at  any  time 
from  the  contract.  He  dedu(?es  this  from  the  consideration  that  tiie  reverse 
would  be  In  antagonism  with  the  free  development  of  trade. and  would  put 
obstacles  to  the  Industry  of  individuals. 

This  view  can  not  be  agreed  to.  If,  as  was  explained  above,  the  principle 
of  industrial  freedom  in  its  twofold  nature  as  a  protection  of  the  welfare  of 
the  community  against  the  self-interest  of  Individuals  and  as  a  guaranty  of 
Individual  freedom  Is  not  consistent  with  "  the  inviolability  of  the  free  play  of 
economic  forces,  i.  e.,  that  the  tradesi>eople  can  not  be  allowed  the  right  of 
regulating  in  the  way  of  mutual  self-help  the  activity  of  these  forces  and 
I>reventlng  excesses  which  may  be  considered  injurious"  (Comp.  Deela.  of 
Imp.  Court  In  Civil  Cases,  vol.  28,  p.  244),  then  also  the  conclusion  can  not 
be  drawn  from  this  principle  that  each  individual  entrepreneur  can  renounce 
in  the  future  the  obligation  which  he  undertook  with  the  view  of  mutual  self- 
help  by  simply  declaring  that  through  these  obligations  the  free  play  of  the 
economic  forces  Is  impaired  and  he  is  hampered  In  his  industry.  With  no  more 
right  can  It  be  deduceti  from  the  Industrial  law  or  other  revisable  l^gal  norms 
that  the  defendant,  as  he  wishes  to  make  believe,  had  to  withdraw  from  the 
association  for  the  reason  that  by  remaining  In  the  same  his  economic  existence 
would  be  in  danger. 


Appendix  VI. 

DECISI0N<»   OF   THE    STATE    COURT     (  LANDESGERICHT)     SITTING    AT    BOCHUM.    JULY  1^, 

1809. — rhenish-westphalian  coal  syndicate  v.    united  hannibal  associa- 
tion   (fried,   krupp). 

With  the  circumstance  that  since  1898  the  coal  output  in  the  Dortmund 
Superior  mining  district  is  no  longer  sufficient  to  cover  the  demand  for  coal, 
the  number  of  cases  has  Increased  In  which  iron  foundries  and  other  works 
whose  activity  depends  upon  a  uniform  supply  of  coal  have  sought  by  the 
purchase  of  coal  mines  to  secure  to  themselves  the  right- of  controlling  ab»>- 
lutely  the  produce  of  the  said  mines.  In  the  spring  of  this  year  the  Hoesch 
Iron  and  Steel  Works  of  Dortmund  purchased  the  United  Westphalia*  mine 
with  this  end  In  view.  The  firm  of  Frledrlch  Krupp,  of  Essen,  also  bought  up 
the  United  Hannibal  coal  mine  at  Elckel.  while  at  the  present  time  (August, 
1899)  the  Socl<!»t^  Anonyme  des  Hauts-Foumeaux  of  Differdingen  (Blast  Fur- 
nace IJmlted  Liability  Company),  a  Lorraine  company,  has  under  advanced 
consideration  the  purchase  of  the  Dannenbaum  Joint  Stock  Mining  Company 
of  Bochum.  In  case  mines  purchased  for  this  purpose  belong  to  the  syndicate, 
which  is  true  in  the  cases  of  all  three  of  the  mines  mentioned  above,  the 


•Jahrbuch  ftir  den  Oberbergamtsbezlrk  Dortmund,  pp.  09-71. 


HEARING    ON    HOUSE    BILL    19745 — JENK8.  569 

Rhenish- Westphalian  Coal  Syndicate  takes  the  iwsition  that  according  to 
section  1,  paragraph  1,  of  the  syndicate  agreement  of  July  31,  1886,  these  mines 
are  bound  to  continue  to  place  their  output  at  the  disposal  of  the  syndicate, 
until  the  end  of  the  term  agreed  upon,  i.  e.,  December  31,  1905,  and  their  new 
owners  therefore  must  contmue  as  before  to  draw  their  supply  of  coal  through 
the  syndicate.  On  account  of  the  importance  of  the  principles  involved  the 
question  was  brought  to  judicial  decision.  A  decision  favorable  to  the  syndicate 
was  obtained  in  the  court  of  first  histance  in  the  cases  of  CJoal  Syndicate  v. 
The  United  Westphalia  Mine  Association  (Hoesch  Iron  and  Steel  Works)  and 
the  United  Hannibal  Association   (Fried.  Krupp). 


Appendix  I. 

THE    TRUST    BILL"    SUBMITTED    BY    THE    GOVERNMENT    TO    THE    LEGISLATINF:    BODIES. 

Section  1.  Whenever  independent  enterprises  unite  themselves  for  the  pur- 
pose of  Influencing  the  conditions  of  production,  price,  and  consumption  of  such 
articles  of  consumption  which,  like  sugar,  brandy,  beer,  oil  from  minerals,  and 
salt,  are  subject  to  an  excise,  such  alliances  of  enterprises  (trusts),  according 
to  this  act,  are  to  be  subject  to  the  supervision  of  the  Government. 

The  same  governmental  supervision  takes  place  over  agreements  between  two 
or  more  home  trusts  and  over  agreements  between  domestic  trusts  and  similar 
organizations  in  foreign  countries. 

Sec.  2.  A  trust,  in  order  to  be  valid,  requires  In  all  cases  a  statement,  under 
a  notary's  acknowledgment,  of  the  following  details  : 

(1)  Purpose  and  object  of  the  trust. 

(2)  Branch  of  trade  and  number  of  members  of  the  trust ;   name  of  each. 

(3)  Privileges  and  obligations  of  the  members  and  contracts  or  agreements 
entered  Into  by  the  members  as  to  penalties,  etc. 

(4)  Seat  of  the  trust  (office  of  the  home  management)  or,  should  It  be  a 
foreign  trust,  the  name  of  the  manager  and  his  place  of  residence  In  Austria 
must  be  given. 

(5)  Management  and  general  features  of  the  business  dojie. 

(6)  Names  of  the  foreign  representatives,  if  there  are  any. 

(7)  Duration  of  the  agreement  made  by  the  trust  members. 

(8)  Eventual  agreement  as  to  the  way  of  settling  litigations  arising  from  the 
trust. 

Sec  3.  The  provisions  of  the  act  of  April  7,  1S70,  section  2  (law  of  coalition), 
as  far  as  they  concern  agreements  on  prices  of  wares,  under  section  4  of  the 
same  act,  as  to  trusts  concerned  In  the  proposed  act,  are  hereby  annulled ;  the 
other  provisions  of  the  first-mentioned  act  stand  valid. 

Any  kind  of  agi'eements  or  settlements  mentioned,  either  by  statute  or  by 
resolution  of  trusts,  are  prohibited;  any  other  provisions  on  associations  and 
unions  stand  untouched  by  these  presents. 

Sec.  4.  Notice  must  be  given  to  the  authorities  of  all  statutes  of  trusts. 
Within  eight  days,  at  most,  subsequent  to  executing  the  statutes  of  trusts  notice 
is  to  be  given  to  the  ministry  of  finance.  The  validity  of  the  statute  of  trusts, 
or  any  amendment  to  the  same,  especially  any  calling  of  sessions  of  members 
of  trusts,  require  the  authentication  of  a  notary;  these  facts  and  also  the 
dissolution  of  trusts  are  to  be  given  notice  of  In  the  same  way. 

The  notary  shall  present  within  eight  days  the  statute  oc  any  modification  of 
it  to  the  ministry  of  finance  in  five  authenticated  copies. 

A  new  trust  Is  not  permitted  to  take  action,  nor  are  any  of  the  statutes  effica- 
cious, earlier  than  a  fortnight  prior  to  the  presenting  of  the  notice. 

Any  resolution  relative  to  the  fixing  of  prices,  quantity  of  production,  etc.,  is 
to  be  reported  to  the  ministry  of  finance  not  later  than  one  day  after  formation 
of  the  resolution. 

Sec.  5.  The  members  of  the  trusts  are  obliged  to  have  the  notification  pro- 
vided for  In  section  4  made  in  person  or  by  a  specially  empowered  attorney  or 
representative. 


«The  translation  of  the  text  of  the  bill  itself  is  taken  from  United  States 
Consular  Reports,  Vol.  LV,  p.  47;  the  explanations  are  translnted  for  the  In- 
dustrial Commission. 
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Sec.  6.  The  governmental  supervision  over  the  trusts  mentioned  in  section  1 
is  to  be  managed  by  the  ministry  of  finance. 

It  is  authorized  to  examine  for  this  puriJose  any  commercial  boolss  of  the 
trusts  and  notes  of  the  business  transactpd  by  the  same^  and  to  demand  from  Its 
directors,  managers,  and  the  interested  enterprises  any  information  reepecting 
any  business  relation,  external  or  among  the  members. 

The  obligation  of  giving  information  shall  not  be  extended  to  any  technical 
contrivances  and  procedures. 

Sec.  7.  The  ministrj-  of  finance  is  authorized  to  prohibit  the  execution  of  reso- 
lutions of  trusts  (mentioned  in  section  4)  if  they  are  apt  to  cause  increase  or 
decrease  in  prices  of  goods  or  services  to  the  injury  of  the  producers  or  i>er- 
formers  (unless  the  resolutions  have  for  object  to  eflPect  economy  in  branches 
of  industry  by  the  establishment  of  prices  and  in  view  of  the  condition  of  compe- 
tition), on  account  of  the  damage  to  the  capacity  of  consumption,  to  taxation, 
and  to  the  proceeds  of  excises  which  may  result  from  such  renolutions.  For  the 
said  reasons  the  existence  of  a  trust  and  any  alteration  of  the  statutes  can  be 
annulled  if  the  trust  has  one  of  the  aforesaid  objects.  In  these  cases  the  nian- 
nger  of  the  trust  and  reprenen  tat  Ives  of  the  branch  of  trade  are  to  be  heard. 

The  ministry  of  finance  has  to  decide,  after  careful  examination,  wliether  or 
not  the  circumstances  are  those  provided  for  in  the  law.  A  trust  trespassing 
on  the  provisions  of  section  ♦'{,  i>aragraph  2,  is  to  be  annulled  by  the  ministry  of 
flna'nce. 

Sec.  8.  The  existence  of  a  trust,  any  modification  of  its  statutes,  or  resolution 
nanieil  in  the  last  sentence  of  section  4  Imving  been  annulled  by  the  niinistrj*  of 
finance  on  the  ground  of  this  act  (sections  7,  13,  and  19),  becomes  illegal,  and 
the  statutes,  amendments,  or  resolutions  (section  4)  shall  be  void. 

Sec  9.  The  ministry  of  finance  Is  authorized  to  order  at  any  time  the  man- 
agers of  a  trust  to  give  bond,  the  amount  of  which  is  to  be  fixed  in  accordance 
with  the  extent  of  trades  under  the  trust,  but  never  exceeding  2(X),CKX)  florins. 
This  bond  is  to  serve  as  security  for  the  conformity  of  the  trust  to  the  provi- 
sion of  this  act  (section  19).  The  method  of  giving  and  dei)ositing  the  bond 
will  be  controlled  by  si)ecial  decree. 

Sec.  10.  A  siK?clal  committee,  consisting  of  twelve  members  and  presided  over 
by  the  minister  himself,  or  a  substitute  designated  by  him,  is  to  be  formed  in 
the  ministry  of  finance.  Of  these  members,  half  will  be  selected  by  the  minister 
from  among  officials  of  the  ministry  of  finance  and  other  ministries  concerned. 
The  other  half  are  to  be  selected  from  the  professions  to  act  for  a  certain  pe- 
rio<l.     Tax  or  excise  officers  are  not  allowed  to  be  members  of  this  committee. 

Prior  to  any  decision  (section  7)  prohibiting  a  trust  or  a  resolution  of  a  trust 
l»y  the  ministry  of  finance,  the  opinion  of  the  committee  Is  to  be  heard. 

The  ministry  of  finance,  according  to  this  act.  Is  entitled  to  confer  iiiK)n  the 
committee  the  superintendence  of  the  trusts,  above-mentioned  decisions 
excepted. 

The  ministry  of  finance  or  the  counnlttee  In  charge  Is  authorized  to  employ, 
one  or  more  commissioners,  designated  for  special  cases  or  for  permanent 
service,  to  exercise  governmental  supervision.  They  have  the  authority  noted 
in  section  6,  paragraph  2,  to  maive  the  necessary  Inquiries,  and  they,  too,  shall 
not  be  selected  from  among  tax  officials.  Particular  provisions  as  to  the  selec- 
tion and  the  nature  of  practice  of  the  committee  and  as  to  the  privileges  of  the 
commissioner  will  be  Issued  by  si>eclal  decree. 

Sec.  11.  The  members  of  the  committee  and  the  commissioners  are  bound  by 
oath  to  secrecy,  unless  they  are  acting  (Tovemment  officers,  who  are  bound  by 
official  oath  to  keep  secret  any  official  business.  Duty  of  secrecy  especially 
involves  strict  silence  as  to  any  object  of  business  or  trade. 

Sec  12.  This  law  applies  to  trusts  (section  1)  already  In  existence,  and  they 
have  to  give  notice  (section  4)  within  a  month  from  the  day  they  begin  worlc. 

Sec.  13.  Should  one  of  the  notifications  provided  In  sections  4  and  12  be 
omitted  within  the  fixed  i)erlod,  any  manager,  member  of  a  trust,  legal  repre- 
sentative of  the  companies,  or  their  attorneys  shall  suffer  for  such  an  omission 
for  any  special  case  a  disciplinary  fine  of  not  exceeding  2,000  florins.  In  the 
same  manner  the  notary  is  to  be  fined  who  omits  the  i»erformance  of  duty  as 
provided  in  section  4. 

When  the  i>ersons  aforesaid  refuse  to  give  Information  asked  l>y  the  Govern- 
ment, they  shall  be  punished  by  a  fine  up  to  1,000  florins.  On  a  repeated  refusal 
the  ministry  of  finance  may  annul  the  existence  of  the  trust. 

Sec  14.  Whoever  gives  false  or  essentially  incomplete  information  on  points 
important  for  the  consideration  of  the  actions  of  the  trust  (whether  by  design 
or  gross  carelessness)   is  guilty  of  an  offense  and  Is  to  be  punished  with  im- 
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prisonment  of  from  eight  days  to  three  months  and  with  a  fine  of  from  100  to 
5,000  florina 

Sec.  15.  Whoever  participates  in  the  actWlty  of  a  trust  (section  1)  designedly 
or  by  gross  error — 

(1)  In  spite  of  the  Government's  prohibition  or  prior  to  expiration  of  the 
requisite  time  provided  in  section  4; 

(2)  Whoever  carries  into  effect  a  resolution  of  a  trust  which  is  prohibited 
by  the  Government; 

(3)  Whoever  participates  In  a  trust  having  taken  action  (a)  on  the  ground 
of  a  statute  of  which  the  Government  has  not  been  notified,  (ft)  without  con- 
sidering the  provisions  of  the  statute,  (c)  under  an  agreement  of  a  trust  which 
differs  from  that  contained  in  tlie  statutes,  or  (d)  without  any  statute; 

(4)  Who  trespasses  on  the  provisions  of  section  3,  paragraph  2,  is  also  guilty 
of  ail  offense  and  shall  be  punished  with  one  to  six  months*  imprisonment  and 
with  a  fine  of  from  200  up  to  10,000  florins. 

Sec.  16.  Members  of  the  committee  not  belonging  to  the  corporation  of  Gov- 
ernment officials  having  trespassed  on  the  duty  of  secrecy  shall  be  removed  at 
once  from  their  functions  by  the  ministry  of  finance. 

If  aggravated  circumstances  supervene  they  are  further  to  be  fined  up  to 
1,000  florins.  Government  officials  committing  indiscretions  in  ofllcial  business 
are  to  be  punished  according  to  disciplinarian  provisions. 

Sec.  17.  The  authorities  of  the  country  (magistrates)  can  inflict  the  aforesaid 
fines  (sees.  13  and  14,  par.  2),  but  appeals  can  b6  made  within  two  weeks  to  the 
ministry  of  finance.  The  cases  are  to  be  tried  In  the  district  where  the  offense 
has  been  committeed.  The  disciplinary  fines  go  to  the  Imperial  treasury. 
Offenses  nained  in  sections  14  and  15  are  submitted  to  the  jurisdiction  of  the 
common-law  courts. 

Sec.  is.  The  manager  of  a  trade  Is  resr»onslble  jointly  for  any  disciplinary 
fine  inflicted  upon  his  representative,  according  to  the  present  law,  and  likewise 
for  any  fine  against  his  attorney,  on  account  of  an  offense  (sec.  14)  committed 
in  presenting  the  proper  notice. 

The  manager  Is  answerable  jointly  for  the  fines  for  other  trespiisw^s  inflicted 
on  the  ground  of  the  present  act,  if  the  trespass  has  been  committed  by  his  own 
order,  with  his  knowledgt*.  or  if  it  could  have  been  prevented  by  his  due  care 
and  attention.     The  responsible  person  Is  to  be  summoned  to  the  clvli-law  court. 

Sec.  19.  The  bond  given  by  the  management  of  the  trust  Is  held  as  security 
for  all  disciplinary  or  other  fines  infilcted  from  the  time  of  the  deposit  of  the 
bond  against  any  manager,  member,  or  representative.  The  Government  has 
first  claim  on  the  bond  for  fines. 

In  the  cases  of  section  15,  paragraphs  (1)  and  (2),  the  ministry  of  fliinnce, 
after  having  heard  the  committee  (sec.  10),  is  authorized  to  declare  the  bond 
forfeited  in  whole  or  In  part. 

The  bonds  forfeited  go  to  the  Imperial  treasury,  unless  the  bond  has  been 
depositwi  a  fortnight  after  the  order  of  the  ministry  of  finance  was  Issued,  or 
has  been  supplied  to  the  full  amount  after  the  forfeiture.  The  ministry  of 
finance  shall  be  authorized  to  prohibit  the  existence  of  the  trust  or  to  cause  the 
missing  amount  of  the  bond  to  be  collected. 

Sec.  20.  The  ministers  of  finance,  of  interior,  of  justice,  and  of  conunerce 
and  agriculture  are  ordered  to  carry  this  act  Into  effect,  which  becomes  valid 
with  the  day  of  its  publication. 


Appendix  II. 

EXPLANATION   OF   BILL   RELATINO   TO    AUSTRIAN   TRUSTS. 

Introduction. — The  establishment  of  combinations  of  capitalists  for  the  pur- 
pose of  mitigating  or  removing  the  harmful  effects  of  free  competition  and 
substituting  in  Its  place,  through  a  preconcerted  and  united  action  of  the  mem- 
bers of  such  a  combination,  conditions  of  production,  prices,  or  sales  as  favor- 
able as  possible  to  such  members,  is  taking  place  in  Austria  since  comparatively 
recent  times  In  ever-increasing  measure.  Although  exhaustive  statements  about 
the  spread  and  growth  of  these  combinations  are  wanting,  there  can  be  no  doubt 
that  this  development  is  taking  place  with  the  greatest  rapidity;  that  combi- 
nations of  employers  occur  in  all  si)heres  of  business,  in  the  sphere  of  produc- 
tion, of  commerce  and  trade,  and  of  insurance;  that  they  are  just  as  frequent 
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in  the  case  of  fluished  products  ready  for  use  as  with  the  i>artly  finished,  raw. 
and  auxiliary  materials,  etc. ;  in  short,  that  they  have  become  one  of  the  most 
important  phenomena  of  our  econoihic  life  and  have  scarcely  left  untouched 
by  their  efforts  a  single  branch  of  industry.  The  cause  for  this  rapid  spread 
is  probably  to  be  found  to  a  great  extent  in  the  fact  that  modern  industry  is 
built  up  in  a  continually  more  perfect  development  of  the  principle  of  division 
of  labor,  and  that,  therefore,  combinations  of  producers  of  the  finished  products 
easily  lead  to  very  similar  combinations  of  those  producing  the  things  necessary 
for  the  manufacture  of  these  products. 

Like  similar  combinations  of  capitalists  in  foreign  countries,  these  combina- 
tions (usually  designated  as  combinations  or  cartels  in  the  widest  sense  of  the 
word),  following  the  trend  of  modem  economical  development,  aim  at  securing 
the  advantage  of  the  individual  capitalist  by  creating  through  contracts,  through 
formal  agreements  of  organization,  an  economic  organism  in  which  the  indi- 
vidual capitalist  must  submit  to  a  certaih  self-imposed  restriction  of  his  liberty 
in  favor  of  all  the  participants.  The  individual  may  in  this  case  pursue  his 
advantage  only  in  so  far  as  it  is  attainable  for  all  members  of  the  combination, 
and  as  an  equivalent  for  this  self-imposed  restriction  this  advantage  is  assured 
to  the  capitalist,  though  possibly  in  a  smaller  measure,  and  the  possibility 
offered  to  him  to  make  his  calculations  with  definite  factors  instead  of  the 
incalculable  conditions  of  the  market,  and  to  eliminate  at  least  a  few  of  the 
numerous  unkuowu  quantities  .which,  more  or  less,  every  undertaking  has  to 
take  into  account,  considering  the  relation  of  our  industries  with  those  of  the 
world.  The  conviction  has  triumphed  that  individual  economic  prosperity  can 
be  assured  more  easily  through  such  combinations,  through  creating  an  economic 
collective  power,  and  through  subordination  to  a  common  interest,  than  through 
unrestrained  individual  effort,  which  imder  the  system  of  free  competition  may 
often,  though  ouly  for  a  short  period,  prove  more  profitable. 

To  be  sure,  it  can  not  be  denied  that  the  abuses  arising  from  free  competition 
have  in  some  spheres  of  industrial  life  reached  such  a  degree  that  the  capi- 
talists were  compelled  by  sheer  force  of  circumstances  to  unite  their  economic 
powers.  Such  combinations  (Cartell-Verelnigungen)  represent  primarily  an 
act  of  economic  self-help,  an  expression  of  the  beneficent  ideti  of  association, 
which  in  such,  as  in  other  cases,  has  brought  about  useful  results,  not  only  for 
individual  interests,  but  also  for  the  community.  Though,  then,  beyond  doubt, 
many  of  such  combinations  have  a  sound  kernel  in  their  firm  and  sound  organi- 
zation, and  although  they  may  at  times  have  beneficial  results,  still  contrary 
effcM'ts  have  recently  made  themselves  so  strongly  felt  and  have  become  so 
impressed  on  the  public  mind  that  combinations  are  usually  Judged  with  refer- 
ence to  their  harmfulness,  and  that  the  Government  has  been  more  and  more 
frequently  and  urgently  called  upon  for  measures  against  them.  This  was  done 
In  numerous  interpellations  and  resolutions  of  the  imperial  Diet  and  the 
provincial  parliaments,  in  resolutions  of  chambers  of  commerce  (Gewerbe- 
Kammern),  in  (public)  meetings,  in  the  press,  etc. 

These  impulses,  coming  from  various  directions,  which  must  probably  be 
regarded  as  an  expression  of  prevalent  public  opinion,  have  confirmed  the  (Jov- 
emment  In  its  conviction  of  the  necessity  of  legal  regulation  of  combinations. 
The  practical  difficulties,  which  were  due  principally  to  the  novel  character 
of  the  subject,  and  which,  up  to  date,  had  not  been  ex  professo  legally  dealt  with 
by  any  State  (if  the  American  legislation,  which  was  not  applicable  to  our  con- 
ditions, be  excepted),  made  It  exi)edient  to  analyze  the  various  industrial 
branches  and  to  single  out  those  in  which  the  formation  of  combinations  is  of 
particular  significance  from  the  point  of  view  of  taxation  and  social  effect  on 
the  masses  (sociale  Massenwlrkungen).  From  this  critical  analysis  it  became 
clear  that  the  abuses  of  combinations  have  nowhere  else  become  so  sensible  as 
in  certain  conuuon  articles  (Maasenartikeln)  of  daily  use  which  are  liable  to 
an  indirect  tax  in  close  connection  with  their  industrial  production.  Then  it 
became  perfectly  apparent  that  combinntions  might  seriously  endanger  the  alms 
of  certain  schemes  of  taxation  which  were  of  weight  in  determining  the  rate  of 
certain  indirect  taxes,  and,  furthermore,  that  combinations  have  even  endan- 
gered in  these  spheres  imi>ortant  interests  of  the  State  treasury  and  of  large 
masses  of  the  consumers.  This  was  then  the  most  weighty  consideration  that 
determined  tlie  Government,  in  fulfillment  of  its  duties  toward  the  interests  of 
the  State  treasury  and  as  guardian  of  the  common  weal,  to  stake  off  :.j?  a  reser- 
vation the  sphere  of  these  articles  of  consumption  subject  to  the  indirect  taxes 
mentioned  and  to  make  it  the  subject  of  legal  regulation.  This  regulation 
appears  to  the  Government  to  be  a  necessity  to  prevent  the  burden  Imposed  on 


HEARING    ON    HOUSE    BILL   19745 — JENK8.  578 

the  coDSiiiuer  by  the  present  system  of  hidlrect  taxation  of  these  articles  being 
increased  by  private  organizations,  against  the  purposes  of  revenue  legislation 
and  in  a  manner  harmful  to  the  community.  Such  considerations  must  have 
the  more  influence  with  the  (Government  at  a  time  when  the  same,  from  impor- 
tant reasons  of  State  interest,  is  confronted  by  the  necessity  of  increasing  the 
indirect  taxes  on  these  articles.  Under  these  conditions  the  Government  con- 
sidered it  an  absolute  duty  to  prevent  the  resources  of  the  people  being  drawn 
upon  beyond  the  necessary  burden  of  taxation  by  private  agreements  that 
practically  aim  at  the  imposition  on  the  consumer  of  compulsory  sacrifices  in 
the  nature  of  indirect  taxes. 

ComhinatUms  and  rings, — In  spite  of  the  above-mentioned  delimitation  of  the 
field  chosen  for  legal  regulation,  the  different  phenomena  and  effects  which 
combinations  in  general  show  were  also  to  be  considered.  Combinations  which 
have  already  become  at  the  present  day,  as  an  economic  type,  constant  col- 
lective phenomena,  have  shown  the  most  varied  development,  extending  in  all 
I)088ible  directions,  and  have,  under  different  external  conditions,  produced 
very  different  effects.  Thus  it  happens  that  very  different  things  are  under- 
stood under  the  name  of  combinations,  and  from  this  it  also  follows  that  the 
question,  frequently  quite  general,  whether  trusts  are  useful  or  harmful,  can 
nut  be  answered  concisely.  For  if  one  asserts  in  an  offhand  fashion  the  useful- 
ness or  hurmfulness  of  combinations,  it  is  still  anything  but  clear  to  what  such 
statements  refer — whether  to  the  capitalist  or  to  the  workingman,  or  the  popu- 
lation, etc.  But  in  order  to  be  able  to  judge  whether  combinations  are  useful 
or  harmful  to  the  community  it  is  necessary  to  distinguish  between  different 
kinds  of  combinations.  Public  opinion  does  this  instinctively  by  designating 
one  form  of  combinations  as  rings  and  the  other  as  combinations  in  the  nar- 
rower sense  of  the  word,  \yith  this  distinction  the  opinion  has  become  estab-. 
lished  that  the  rings,  but  not  the  combinations,  in  the  narrower  sense  of  the 
word,  are  harmful  to  the  community.  The  most  important  distinction  between 
these  two  forms  consists  in  this:  That  the  ring  is  an  instrument  for  the  sale 
of  wares,  while  the  combination  is  an  instrument  for  the  production  of  wares. 
In  spite  of  the  prevailing  opinion  that  the  rings  are  harmful  to  the  community, 
this  harmfulness  can  not  pass  for  a  definite  characteristic,  and  even  if  public 
opinion  is  on  the  right  track  in  so  far  as  the  rings  are  certainly  in  the  majority 
of  cases  instruments  of  speculative  abuses  of  a  nature  harmful  to  the  commun- 
ity (like  the  copper  ring  or  the  fromer  maize  and  oats  ring  of  Austria),  still 
cases  are  conceivable  where  combinations  of  dealers  pursue  aims  which  in  no 
wise  injuriously  affect  the  interests  of  the  community,  so,  for  the  sake  of  exam- 
ple, when  an  opposition  ring  was  formed  to  uphold  the  rate  of  exchange  of  Gov- 
ernment securities  against  a  ring  of  speculators  who  tried  to  depress  it,  or  if  (to 
'cite  another  example)  combinations  are  entered  into,  as  was  recently  done  by 
a  syndicate  of  banks  in  the  United  States  of  America  to  counteract  a  depre- 
ciation of  domestic  currency  by  uniting  to  bring  In  foreign  money.  Likewise 
it  is  possible  to  conceive  of  combinatons  of  exporters  who,  to  preserve  the  repu- 
tation of  domestic  trade  with  foreign  countries,  agree  not  to  sell  an  inferior 
class  of  wares,  etc. 

Only  such  combinations  can  probably  be  designated  as  harmful  to  the  com- 
munity that  buy  up  a  commodity  or  obtain  deliveries  in  order  to  raise  the  prices 
of  this  commodity,  through  complete  or  partial  closing  of  the  markets,  beyond 
its  normal  rate;  or  which,  through  fictitious  sales  or  delivery,  depress  prices  be- 
neath their  normal  rates  in  order  to  supply  themselves  at  these  depressed 
prices — which  do  all  this  to  obtain,  through  falsifying  the  state  of  the  markets, 
unjustified  gains.  The  peculiarity  of  the  ring,  therefore,  is  this :  That  specula- 
tors combine  in  order  to  falsify  in  their  favor,  in  the  manner  stated,  the  state  of 
the  markets.  It  may  already  be  mentioned  here  that  the  regulation  of  the 
special  question  now  under  consideration  includes  both  classes  of  combinations, 
the  rings  and  the  combinations  (proper). 

Usefulness  or  harmfulness. — In  Judging  the  combinations  in  the  narrower 
sense  of  the  word  also,  the  question  of  their  usefulness  or  harmfulness  calls  for 
investigation,  for  the  position  of  the  public  authorities  toward  the  combina- 
tions depends  on  the  answer  to  this  question.  But,  as  already  stated,  a  concise 
logical  subdividing  of  combinations  for  the  purposes  of  regulation,  according  to 
external  distinctions — for  example,  according  to  categories  like  '*  combinations 
of  production,"  "  combinations  of  prices,'*  '*  combinations  of  selling,"  etc. — can 
not  be  attempted,  but  a  critical  examination  of  combinations  according  to  their 
economic  puri)08es  rather  is  necessary.  It  is  a  different  thing  whether  a  com- 
bination wishes  solely  to  make  economic  gains  corresix>nding  to  the  state  of  the 
markets  and  to  prevent  losses  of  a  normal  character,  or  whether  it  attempts 
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to  obtain  a  monoixilistic  supreuiacj'  iu  the  market,  in  order  that  it  may  carry  oo 
a  monopolistic  ix»Iicy  of  prices,  falsify  the  state  of  the  market,  and  thus  obtain 
exorbitant  gains.  The  true  and  practical  criterion  for  a  classification  of  com- 
binati'^rs  (an  be  fonr.rl  o:il.v  in  the  pn^l)^^ps  of  a  crmblnation.  From  this  point 
of  view  one  can  divide  them — 

1.  Into  such  as  attempt  to  reduce  uneconomic  conditions  produced  by  free 
com|)etition  (such  as  overproduction,  cutthroat  couii>etition,  excessive  uuder- 
bidding  to  get  orders,  excessive  expense  of  advertising,  etc.)  and  consequent 
abuses  (loss  of  capital  in  enterprises,  gluts  in  the  market,  lowering  of  wages, 
discharge  of  workingmen,  etc.)  to  economic  conditions  (I.  e.,  corresponding  to 
the  existing  economic  situation).    This  refers  imrticularly  to  prices;  and, 

2.  Into  such  that  attemi)t  to  establish  a  de  facto  monoi)oly  In  order  to  obtain 
excessive  earnings,  excessive  prices,  not  corres|)onding  to  the  ect>nomic  situa- 
tion, or  in  order  to  restrict  the  production  of  commodities  in  an  uneconomic 
manner. 

There  can  l)e  no  doubt  that  couibiuuti<ms  of  the  former  kind  are  um^ful,  and 
even  deserving  of  encouragement.  For,  in  so  far  as  they  keep  within  the  limits 
establishe<l  bj-  the  existing  economic  conditions,  they  <iin  have  a  salutary  regu- 
lating influence  on  the  whole  industrial  world,  by  insuring  a  certain  stability 
of  production,  by  adapting  the  quantity  of  production  to  the  demand,  and  so. 
perhaps,  actually  bringing  about  a  transition  from  a  condition  of  irn??jular 
production  to  an  economically  more  i)erfect,  regulated  production.  On  the 
other  hand,  there  can  be  but  little  doubt  about  the  general  harmfulness  of  the 
second  kind  of  combinations. 

In  this  attempt  to  distinguish  combinations  critically,  the  difficult  question,  to 
be  sure,  remains  unanswereii:  What  are  economic  conditions  corres|H>nding  to 
the  existing  et^onomlc  situation,  and  what  is  the  cqntrary?  There  is  a  fair  and 
an  unfair  speculation;  there  is  a  fair  and  an  unfair  competition ;  there  is  fair 
interest  and  usurious  interest;  there  is  also  economic  production  and  its  con- 
trary. If  one  can  determine  all  these  conditions,  wliy  siiould  it  be  impossible  to 
find  a  standanl  for  estlnuiting  what  conditions  (iwrtlcuiarly  prices)  cornnqionil 
to  the  existing  economic  situation?  It  should  also  be  remembered  tliat  here,  in 
spite  of  the  ei'onomic  chracter  of  the  subject,  moral  standards  also  apply,  the 
definitions  of  which  can  not  be  determined  from  certain  external  characteristics, 
like  degrees  of  tem|)eraTure  on  the  scale  of  a  thermometer.  These  moral 
standards,  on  the  contrary,  shade  off,  (m  practical  application,  one  into  the 
other,  but  they  nevertheless  show  undeniable  distinctions  or  even  strong  con- 
trasts. As  little  as  there  are  sharp  distinctions  between  genuine  enterprise 
and  daring  si)eculatIon.  between  economy  and  avarice  (altliough  such  contrasts 
doubtless  exist  and  are  formeii  in  all  aconomic  conditions),  Just  as  little  can  the 
want  of  such  sharp  delimitation  in  the  matter  under  consideration  be  regardinl 
as  an  obstacle  against  taking  the  aforementioned  contrasts  as  a  starting  point 
and  basing  the  practical  application  of  them  on  the  difference  of  the  individual 
cases. 

In  all  such  cases  a  question  of  facts  will  arise  uix)n  which.  In  every  Individual 
case,  an  organ  of  the  State  esi)ecifilly  adapted  for  the  solution  of  these  problems 
will  decide.  The  (Government  intends  to  make  this  institution  of  such  a  cliar- 
acter  that  It  will  not  only  i)ossess  professional  competence  and  reliability  of 
Judgment,  but  that  the  same  will  also  be  in  a  position  to  command,  by  the  way 
in  which  it  is  seUvtcNi,  a  high  degree  of  authority  in  the  eyes  of  the  public. 
(Cf.  the  comments  on  sec.  H.) 

The  Government  can  not  resist  the  conviction  that  coml>iuati<ms  contain 
from  their  very  nature  the  germs  of  excrescences,  and  that  a  most  suitable  soil 
for  these  excrescences  is  to  be  found  in  the  midst  of  the  class  hatred  and  class 
feuds  that  prevail  throughout  the  whole  social  l)od.v.  A  quite  uncontrolled 
development  of  combinations  leaves  room  for  the  ]K>s8ibllity  that  the  danger 
of  uneconomic  prices,  uneconomic  earnings,  and  uneconomic  restriction  of  pro- 
duction should  become  an  abuse  threatening  the  whole  economic  life.  Although 
this  development  has  not  reached  a  climax  up  to  the  present,  nevertheless  the 
Government  considers  itself  obliged  to  take  positive  measures,  already  at  this 
point,  with  a  view  to  the  abnses  already  existing,  as  well  as  with  a  view  to  the 
aforesaid  iwssibllity  of  future  developments.  The  thtmght  of  Government 
interference  thus  broacheil  leads  up  to  the  frequently  ventilated  question 
whether  the  State  can  or  should  Interfere  in  this  matter. 

PrinvipJcH  of  ^tatc  interference, — The  right  of  the  State  to  interfere  Ima 
been  denied  from  various  sides,  and  the  opinion  is  not  infrequently  expr^med 
that  the  modem  State,  with  its  present  institutions  founded  mainly  on  the  idea 
of  the  so-called  constitutional  state  (Uechtsstaat),  must  refrain  from  such  a 
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serious  interference  with  eeononiU*  conditions.  So  uuicii  is  certain  that  as  a 
result  of  the  rapid  emergence  of  WK'iiil  questions  modern  states  have  been  con- 
fronted with  a  problem  which  in  difficulty  of  solution  has  |X)8sibly  no  equal  in 
history.  From  this  point  of  view  alone  it  is  clear  why  the  responsible  circles 
approach  the  legislative  treatment  of  the  great  social  problems  only  with  the 
greatest  care.  But  it  were  an  illogical  conclusion  to  derive  from  such  circum- 
spect treatment  the  conclusion  that  the  nuxleru  state  is  not  adapted  for  economic 
Uiterference,  and  this  would  be  directly  contrary-  to  established  facts.  It  will 
probably  be  sufficient  to  recall  the  modern  social  legislation  of  Austria  in  order 
to  show  that  we  are  already  In  a  stage  of  development  that  has  long  ago  out- 
stripped such  scruples.  This  very  legislation  is  a  proof  of  the  fact  that  the  idea 
of  interference,  through  the  power  of  the  State,  in  social  conditions  can  be 
adapted  to  the  most  difficult  forms  of  modern  s<K*iai  economy;  that  the  State  is 
zealously  intent  to  bring  its  administration  in  this  point  also  to  a  level  with 
the  highest  requirements  of  the  times. 

If,  now^,  doubts  about  the  power  of  the  modern  State  to  interfere  in  reference 
to  this  point  can  not  be  entertained,  the  question  of  expedl€»ncy  demands  a  de- 
tailed consideration. ' 

As  already  mentioned,  the  Government  has  determined,  with  forethought,  to 
mark  off  a  regular  segment  of  the  province  of  combinations  and  to  exi^erimeut 
on  the  same  with  the  legislative  regulation  of  combinations.  The  principal 
reason  leading  to  this  determination  is  that  precisely  those  combinations  that 
deal  in  certain  articles  of  consumption  subject  to  indirect  taxation  have  de- 
veloi^ed  abuses  and  economic  dangers  that  make  the  interference  of  Govern- 
ment appear  a  peremptory  command  of  political  necessity.  The  interests  falling 
within  the  sphere  of  the  administration  of  finances  urgently  call  for  legislative 
measures  in  their  protection,  for  these  combinations  affect  the  whole  manage- 
ment, organization,  and  success  of  important  and  rich  revenue-yielding  under- 
takings in  a  manner  justly  regarded  by  the  public  as  a  serious  abuse,  so  that 
legislative  regulation  of  this  matter,  more  than  any  other,  does  not  i>ermit  of 
any  longer  posti)onement. 

Hugar  cartel, — With  reference  to  this  it  is  sufficient  to  call  attention  to  the 
sugar  cartel,  the  development  of  which  is  most  significant  in  regard  to  all  the 
points  discussed.  The  Government  does  not  at  all  refuse  u  hearing  to  the  argu- 
ments made  in  favor  of  the  sugar 'cartel,  and  it  recognizes  particularly  that  its 
existence  assures  a  certain  stability  of  the  sugar  industry  (so  imix>rtant  for 
our  economic  life  and  particularly  for  agriculture)  and  of  the  other  Industrial 
pursuits  with  it  or  dei>ending  on  it.  Although  the  Government  does  not  dis- 
regard this  asiHJCt  of  the  case,  all  the  more  since  it  has,  as  before  stated,  always 
considered  their  industrial  services  in  judging  the  combinations,  nevertheless 
the  complaints  about  the  oppressive  effects  of  the  sugar  cartel  ujjon  the  con- 
sumer and  the  l)eet-growing  population  could  not  be  refustni  a  serious  considera- 
tion. It  is  well  known  that  this  combination  has  used  the  favored  iwsition 
accorded  to  the  sugar  industry  by  a  protective  tariff  to  keep  the  price  of 
refineci  sugar  for  home  use  at  a  level  which  frequently  exceeiis  considerably 
the  price  of  i)roductiou  and  reasonable  private  earnings. 

The  sugar  industry  is  one  of  the  industries  receiving  supiwrt  from  the  state 
by  means  of  oi)en  exi)ort  premiums.  This  premium  not  only  encourages  exi>ort, 
but  increases  the  rates  at  home,  the  iirice  of  retined  sugar  for  home  consump- 
tion being  raised,  over  against  the  price  in  tlie  markets  of  the  world,  by  the 
amount  of  the  legal  premium.  It  follows  from  this  effect  of  the  exiwrt  pre- 
mium that  consumers  in  Austria-Hungary  must  pay  dearer  for  their  sugar,  in 
spite  of  overproduction,  than  the  consumers  of  other  countries.  If  this  state 
of  affairs  is  aggravated  by  the  fact  that  the  refiners  of  sugar  make  agreements 
to  still  further  raise  the  price  of  refined  sugar,  then  It  is  hard  to  deny  a  certain 
justitieation  to  an  op[)osition  against  such  combination. 

The  economic  alms  of  our  legislative  revenue  and  premium  iwllcy  have  been 
seriously  injured  from  this  cause,  in  si)ite  of  the  burdens  inii)osed  uinm  the 
ciinmiunity  for  the  sake  of  these  industries. 

There  is  one  thing  very  apparent  almut  tlie  sugar  cartel,  namely,  a  number  of 
effwts  that  must  l)e  exiiected  to  appear  in  the  whole  spliere  of  industrial  pro- 
duction of  those  articles  subject  to  indirect  taxation,  as  soon  as  economic  con- 
ditions favor  in  a  like  manner  tlie  formation  of  combinations. 

Economic  nactUmH. — It  is  self-evident  that  such  combinations  affect  unfavor- 
ably the  consumption  and  consuming  iiower  of  the  i)opulation.  When  the  pro- 
ducers of  articles  In  daily  use  unite  to  furnish  them  only  at  a  price  that  is 
higher  than  it  would  be  without  a  combination,  they  compel  the  population, 
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through  their  practical  monopoly,  to  pay  them  a  higher  rate,  an  actual  cartel 
premium. 

Of  ccturBe  this,  often  enough  arbitrary,  Increase  of  prices  must  materially 
impair  the  couRumiug  power,  and  as  far  as  the  consumption  of  the  articles 
under  the  control  of  combinations  keeps  on  a  certain  level,  in  spite  of  much 
greater  strain  on  the  consuming  power,  then  this  is  accompanied  by  a  dispro- 
portionately greater  burdening  of  the  consumer  solely  for  the  advantage  of  the 
combined  capitalists.  As  a  further  consequence,  the  consuming  power  of  the 
population  in  general,  the  standard  of  living,  and  the  economic  development  of 
tke  classes  concerned  are  affected  detrimentally. 

JuHt  so  much  as  the  resources  of  the  population  are  taxed  increasingly  in 
favor  of  private  enterprise,  their  resources  naturally  decrease  in  their  relaticm 
to  the  state.  Whenever  this  happens  it  thwarts  those  principles  of  revenue 
]H»lii-y  which  are  often  applied  In  enacting  indirect  taxes,  such,  for  instance, 
as  that  on  the  econt>mic  ground  of  sparing  the  consuming  power  the  tax  rate 
should  not  be  tlxed  higher  than  a  given  iK>int.  More  than  this,  the  same  eco- 
nomic condition  is  produced  as  under  a  higher  rate  of  taxation,  only  with  this 
difference,  that  the  increase  in  receipts,  due  to  a  greater  burden  on  consump- 
tion, does  not  flow  into  the  treasury  of  the  state,  but  into  the  pockets  of  the 
members  of  the  combination. 

The  whole  manner  of  such  organized  combination,  and  particularly  the  fixing 
of  the  prices,  amounts  to  drawing  upon  the  resources  of  the  population  in  a 
way  resembling  a  Government  revenue  monoiwly.  Now,  it  lies  in  the  nature 
of  the  modern  state  and  it  may  also  be  regarded  as  an  introvertible  asser- 
tion of  modern  financial  science,  that  a  monopoly  shall  exist  only  as  a  state 
monopoly  and  for  the  purpose  of  raising  certain  indirect  taxes.  From  this  it 
follows,  furthermore,  that  in  the  sphere  of  private  economy  similar  develop- 
ments having  the  essential  characteristics  of  a  monopoly  should  never  come 
into  existence  and  find  rwognition  through  private  agreements,  but  solely 
through  legislative  i>ower.  This  view  of  the  question  puts  into  even  Btrongo' 
light  the  Inadmissibility  of  the  present  unhindered  interference  of  the  combina- 
tions with  the  entire  economic  life  and  even  with  the  financial  sovereignty  of 
the  state. 

A  further  effect  of  combinations  in  this  sphere  is  frequently  the  restriction 
of  i)roducti(»n  of  the  various  articles  of  consumption,  which  Is  resorted  to  to 
I)re8c*rve  prices  at  u  certain  level.  In  the  first  place,  this  opens  up  the  possi- 
bility of  a  decrease  of  consumption ;  but,  besides,  a  decrease  In  the  number  of 
worklngnien  (worklngmen  proper  as  well  as  brain  workers)  usually  takes  place 
in  the  Industries  under  the  control  of  combinations,  or  the  wages  are  lowered, 
which  brings  about  a  further  decrease  In  consumption.  The  effect  on  the  rev- 
enue of  the  state  is  quite  apparent  also  in  this  way. 

But  combinations  contain  dangerous  possibilities,  not  only  in  regard  to  indirect 
taxation  but  in  reference  to  direct  taxation  as  well.  It  Is  an  effect  of  combina- 
tions, positively  established,  though  probably  not  always  foreseen  and  Intended, 
that  they  impede  or  even  hinder  the  establishment  of  new  industrial  enter- 
prises, since  the  combination  frequently  directs  its  whole  undivided  strength 
against  outside,  particularly  new,  enterprises.  Furthermore,  the  possibility  of 
comiK»titlon  with  capitalists  united  in  a  combination  is  more  than  formerly 
dei)endent  on  the  iKissession  of  capital.  An  unfavorable  influence  on  the  rev- 
enues and  the  natural  growth  of  tax  receipts  is  seriously  to  be  feared  from 
these  effects  of  combination. 

An  unhindered  development  of  combinations  in  the  sphere  mentioned  leads  to 
fears  of  an  economically  harmful  influencing  of  the  distribution  of  Incomes. 
The  compact  and  exclusive  character  of  the  combinations  might  easily  bring 
it  about  that  the  rise  of  worklngmen — of  the  artisans  and  the  brain  workers — 
now  employed  in  the  managing  and  planning  of  the  enterprises  into  independent 
undertakers  is  made  more  difllcult,  or  possibly,  in  the  one  or  the  other  branch, 
impossible.  Such  a  condition  would  clearly  affect  seriously  the  distribution 
of  income  and  consequently,  in  Its  final  results,  the  entire  revenue  system  of 
the  state,  not  to  mention  social  effects. 

JU\t  apart  fnmi  these  grounds  of  revenue  iwlicy  reasons  of  a  general  nature 
also  speak  in  favor  of  state  Interference. 

The  attempt  to  curtail  or  do  away  with  free  competition,  the  fundamental 
principle  of  the  present  economic  structure  according  to  prevalent  scientific 
views,  is  a  general  characteristic  of  combinations.  But  Just  as  the  state  con- 
siders it  more  and  more  Its  duty  to  resist  any  Infraction  of  this  principle  by 
taking  measures  against  unfair  competition,  on  the  other  hand  weighty  con- 
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siderations  compel  it  to  combat  the  preventing  or  impairing  of  a  fair  competi- 
tion a 8  s<K>n  as  these  forces  become  to  a  considerable  degree  a  social  evil.  In 
these  tendencies  is  expressecl  the  conuuon  aim  of  ail  combinations,  however  dif- 
ferent they  may  be  in  external  aiipearance.  It  is  not  without  significance  that 
the  opponents  of  our  prestnit  social  order  have  made  special  observation  of 
this  throttling  of  free  competition  through  combinations  and  have  resteii  on  it, 
here  and  there,  definite  hopes  for  their  plans  of  a  socialistic  state  of  the  future. 

Assuming  an  unhindered  development  of  combinations,  it  is  ditficult  to  avoid 
feeling  some  concern  as  to  whether  technical  improvements  in  production  would 
continue  to  inure  to  the  benefit  of  the  community.  It  did  not  seem  necessary 
to  test  the  correctness  of  the  claim  that  the  certainty  of  gains  obtained  without 
increased  enterprise  and  the  resulting  relaxation  of  industrial  activity  might 
lead  to  a  general  retardation  of  technical  progress  in  production;  but  never- 
theless there  is  a  danger  that  the  economic  benefits  of  these  improvements  re- 
sulting from  the  decrease  in  the  cost  of  production,  with  absolutely  stable  prices 
of  the  finished  jiroduct,  will  not  benefit  the  community,  but  will  solely  increase 
he  undertaker's  gain  through  a  decrease  of  the  difference  bewteen  the  cost  of 
jiroduction  and  the  price  <»f  sjile. 

The  knowledge  of  these  facts  might  in  our  time  aggravate  still  more  the 
attacks  which  are  made  even  on  a  legitimate  undertaker's  profit.  It  would 
indeed  be  easier  to  claim,  particularly  when  whole  industries  are  combined, 
that  the  industrial  undertaker  was  saved  an  amount  of  intellectual  labor  other- 
wise necessary  (inforuuitlon,  calculation.  dis]K)sition.  management),  which  is 
the  es.sential  characteristic  of  his  activity,  and  also  in  consequence  the  just 
title  to  the  undertaker's  earnings.  It  might,  indeed,  go  so  far,  if  the  system 
of  combinations  develops  and  expands  uncontrolled,  that,  instead  of  the  fluctu- 
ating gains  representing  the  success  of  the  undertaker's  efforts,  a  fixed  rate 
would  become  prevalent,  a  kind  of  an  undertaker's  annuity,  so  that  the  under- 
taker's profit  would  undergo,  as  it  were,  a  transition  from  the  fluid  into  the 
solid  state. 

A  numl)er  of  these  socially  injurious  results  of  combinations  are  attended, 
furthermore,  with  certain  other  effects,  namely,  a  lessening  of  the  stimulus 
and  the  oi)i)ortunity  to  employ  capital  in  industrial  and  other  enterprises.  This 
effects  an  interruption  in  the  circulation  of  capital  essential  to  sound  conditions 
of  social  economy,  as  well  as  a  disturbance  of  the  necessary  balance  In  the  dis- 
tribution of  capital.  Furthermore,  availal)le  capitjil  is  force  I  into  Investments 
paying  a  fixe<l  rate  of  interest,  and  the  lowering  of  the  rate  of  interest,  which 
c»f  course  Is  to  be  welcomed  from  a  social  i)oint  of  view,  takes  place,  in  con- 
seciuence  by  bounds  and  leaps  instead  of  in  stable  development,  as  is  desir- 
able. Finally,  business  enterjn-ise  and  initiative,  which  unfortunately  are  as 
yet  little  develoiied  with  us,  will  be  still  more  checked ;  and  in  the  place  of 
capitah  employed  in  the  labor  of  its  owner  the  sphere  of  Interest  for  use  of 
capita]  by  others^-that  is,  the  sphere  of  income  without  labor — is  enlarged  ex- 
cessively. Many  of  these  points  discussed  can  be  summed  up  in  the  words  that, 
just  as  the  combinations  represent  the  most  advanced  form  of  organizations 
of  capital  in  modern  development  so  they  are  also  felt  to  be  an  Improved  instru- 
ment of  the  ascendancy  of  capital  over  against  economically  w^eaker  circles. 
This  is  the  case  not  only  with  a  view  to  the  great  mass  of  consumers,  but 
esiieciallj'  wMth  a  view  to  the  workingmeu  employed  in  the  industrial  branches 
which  are  in  the  hands  of  combinations. 

These  are  much  hami)ered  in  their  freedom  of  labor  when  instead  of  a  num- 
ber of  separate  enterprises  they  find  themselves  confrontetl  with  a  concentrated 
management  comprehending  the  whole  branch  of  production ;  and  they  fall 
into  a  condition  of  greater  dependence  ui)on  their  employers,  by  which  fact  class 
feelings  might  be  seriously  aggravated. 

For  all  these  reasons  State  interference  is  i)erfectly  justified.  It  is,  by  the 
way,  not  without  precedent.  Even  if  we  leave  out  of  account  the  historical 
development  of  our  State,  which  shows  numerous  similar  legislative  regulations 
of  economic  problems  (although  the  full  significance  of  these  was  probably 
not  realized  in  most  cases),  the  present  stage  of  development  shows  a  number 
of  quite  imi)ortant  spheres  where  the  State  interferes,  for  public  reasons,  with 
the  free  economic  activity  of  the  individual.  It  is  probably  sufficient  in  this 
connection  to  recall  the  well-known  cases  of  mining,  forestry,  and  in  a  certain 
sense  also  the  private  railways. 

Forms  of  fitatr  interference. — If  the  necessity  of  State  interference  is  granted, 
the  question   arises  in  what  forms  this  interference  shall   take  place?     One 
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could  think  of  two  tj'pes:  One  In  the  economic,  the  other  in  the  legal  sphere. 
The  economic  interference  has  usually  been  pro|x>8ed  in  the  form  of  a  lowering 
of  the  protective  tariflf.  Apart  from  the  fact  that  in  consequence  of  the  cus- 
toms and  commercial  union  with  Hungary,  a  modification  of  the  duties  fixed 
In  the  tariflf  can  not  be  made  by  one  party,  such  a  measure  can  not  be  con- 
sidered, because  it  would  endanger  the  prosperity  and  existence  of  whole 
Industries  for  the  sake  of  preventing  temporary  abuses,  and  would  introduce 
uncertainty  and  rapid  changes  into  the  desirable  stability  of  production  and 
of  commerce  and  trade.  Besides  such  a  lowering  of  the  tariff  would  essen- 
tially amount  to  a  penal  measure,  and,  in  direct  contradiction  to  the  funda- 
mental requirement  of  all  punishment,  that  it  should  be  meted  out  only  to  the 
guilty,  it  would  be  an  unjust  punishment  for  all  undertakers  who  had  not 
Joined  the  combination,  as  well  as  other  circles  interested  in  the  branches 
concerned,  and  it  might  finally  be  imralyzed  in  its  eflfects  by  the  formation  of 
international  combinations. 

Apart  from  the  matter  of  taxation,  other  economic  l^islative  measures 
against  abuses  of  the  combinations  are  conceivable.  Without  wishing  to  assert 
the  applicability  of  these  measures  to  home  conditions,  it  may  be  pointed  out, 
for  the  sake  of  completeness,  that  in  a  great  foreign  State  the  administration 
of  finances  took  action  against  the  sugar  cartel  by  becoming  Itself  an  importer 
of  refined  sugar.  Likewise  the  establishment  of  State  enterprises  in  competi- 
tion would  be  imaginable  in  the  branch  of  production  concerned,  and  complete 
State  ownership  of  the  industrial  branch  would  be  the  final  development  of 
this  principle.  It  scarcely  calls  for  special  mention  that  the  economic  condi- 
tions of  our  country  do  not  yet  call  for  such  extreme  measures,  and  that,  as 
will  be  shown  hereafter,  quite  efficient  and  not  so  radical  measures  in  another 
direction  are  at  our  disposal. 

The  second  type  of  interference  falls  within  the  legal  sphere.  Three  things 
have  been  proposed  under  this  head:  (1)  Interference  by  penal  law;  (2)  by 
civil  law;   (3)  by  administrative  law. 

I.  Penal  law, — The  combinations  do  not  furnish  a  tangible  and  promising 
basis  for  treatment  under  penal  law;  in  fact,  all  attempts  of  this  kind  from 
the  provisions  of  Justinian's  Ck)de  up  to  the  most  modem  American  antitrust 
legislation  are  a  succession  of  failures. 

In  Austria  the  penal  law  of  the  year  1803,  whose  provisions  (sees.  227  to 
229)  have  been  continued  in  the  penal  law  of  the  year  1852  (sees.  479  to  481), 
has  already  attempted  a  regulation  of  this  question  by  declaring  agreements 
of  artisans,  manufacturers,  etc.,  in  regard  to  fixing  the  prices  of  goods  or  wages 
to  the  disadvantage  of  the  public  or  the  workingmen,  and  also  the  withholding 
of  wares  from  the  market,  as  penal  offenses.  This  treatment  under  penal  law 
in  Austria  originated  about  the  time  when  similar  provisions  were  made  by 
the  Prussian  code  (Landrecht)  and  the  French  code  p4nal.  Their  inefficiency 
has  been  proved  in  all  these  Jurisdictions  alike,  and  has  everywhere  left  a 
demand  for  more  efficient  legislation. 

In  Austria  the  law  on  coalitions  of  April  7,  1870  (R.  G.  B.  No.  43),  was  sup- 
posed to  fulfill  the  requirements.  It  changed  the  punishable  facts  against 
former  conditions  in  such  a  way  that  no  longer  agreements  as  such,  but  only 
certain  forbidden  means  to  bring  about  such  agreements  or  to  preserve  them 
(threats,  intimidation,  force)  were  declared  punishable.  The  law  on  coalitions 
abstains  from  a  treatment  of  agreements  themselves  by  penal  law,  and  affects 
them  solely  by  nullification  in  civil  law. 

These  provisions  of  the  law  on  coalitions  furnished,  as  is  well  known,  no 
efficient  means  for  combating  the  socially  harmful  abuses  of  combination  of 
undertakers.  The  same  is  true  of  the  well-known  article  419  of  the  French 
code  p^nal,  which  has  led  to  many  disputes  among  Jurists,  but  to  no  practical 
results.  Last  of  all,  American  legislation,  which  could  scarcely  be  excelled  in 
threats  of  Draconic  penalties,  has  been  an  absolute  failure. 

The  principal  reason  for  the  inefficiency  of  these  i^enal  experiments  is  to  be 
found  in  the  difficulty,  caused  by  the  peculiar  nature  of  the  subject,  of  obtain- 
ing a  concise  formulation  of  the  punishable  facts.  Either  the  definition  is  too 
broad,  and  then  the  inadvisability  of  a  strict  application  of  the  penalties  leads, 
as  usual,  to  laxness,  or  the  definition  is  too  narrow,  in  which  case  many  things, 
to  begin  with,  lie  outside  the  limits  of  the  law,  and  it  fails  to  a  great  extent 
in  its  purposes.  The  same  difficulty  presents  itself  on  attempting  to  fix  the 
severity  of  the  penalty.  If  the  law  is  too  severe,  it  restricts  the  whole  freedom 
of  industrial  life  and  is  not  applied ;  if  the  severe  penalties  are  confined  to  the 
most  glaring  cases,  the  whole  conception  of  such  penal  laws  is  OPe  sided,  and 
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fails  in  a  large  number  of  cases  demanding  a  legal  regulation.  But  the  more 
difficult  a  satisfactory  definition  of  the  punishable  offense  is  the  more  difllcult 
is  also  a  judicial  condition  which  by  its  essential  character  is  tied  to  the  em- 
ployment of  clear  definitions  and  which  must  necessarily  be  embarrassed  by 
great  and  unaccustomed  diillculties  in  trying  to  Judge  such  complicated  eco- 
nomic questions.  Finally,  the  inducements  and,  as  American  experience  has 
shown,  the  success  In  evading  the  laws  grow  in  direct  proportion  to  the  severity 
of  the  penalties. 

These  experiences  always  led  to  such  results  that  now  the  method  of  penal 
repression  of  combinations  is  no  longer  considered  adequate  by  itself. 

II.  Civil  latc^ — ^The  second  method  of  combating  the  harmful  social  abuses 
of  combinations  leads  into  the  domain  of  private  law.  In  this  domain  the 
measures  proposed  consist  principally  of  denying  to  agreements  of  combina- 
tions, more  or  less  completely,  efficiency  in  private  law,  be  it  that  the  right 
of  entering  complaint,  solely,  is  denied,  be  it  that  the  nullity,  invalidation,  or 
legal  inefficiency  is  expressly  stated.  The  mere  denial  of  the  right  of  complaint 
has  up  to  the  present,  as  far  as  is  known,  been  employed  by  no  legislation, 
and  such  a  measure  would  Indeed  be  a  half  measure  and  clearly  inefficient. 
Nevertheless,  attempts  at  legislation  to  establish  a  norm  for  the  invalidation 
of  the  agreements  made  by  combinations  are  anything  but  rare.  In  this  cate- 
gory belongs,  particularly,  the  legislation  of  countries  that  apply  to  combina- 
tions penal  sanctions  from  which  the  invalidation  of  such  agreements  also  in 
private  law  follows  as  a  self-evident  consequence. 

But  a  solution  of  the  difficulty  by  civil  law  is  attempted  by  that  legislation 
which  finds  protection  against  the  harmful  social  effects  of  combinations  solely 
in  a  refusal  to  recognize  them  in  civil  law.  Apart  from  the  principal  question 
still  to  be  considered,  namely,  that  of  adequate  efficiency  of  such  civil-law 
provisions,  the  purely  technical  side  of  legislation,  namely,  the  comprehensive 
formulation  of  the  provisions  for  the  whole  subject  of  combinations,  offers 
some  difficulty,  and  parallel  with  this  difficult;^  th^  practical  application  by  the 
judge  will  usually  be  vacillating,  if  for  no  other  reason  on  account  of  the 
necessary  classification  of  the  individual  cases  under  the  head  of  the  economic 
categories  made,  from  which  fact  the  practical  efficiency  of  the  law  becomes 
doubtful.  An  example  in  point  is  the  law  on  coalitions  of  the  year  1870,  which 
In  its  civil-law  parts  (sees.  2  and  4)  does  not  comprehend  the  subject  of  com- 
binations at  all  exhaustively  and  has  remained  almost  without  application  in 
practice. 

As  far  as  the  civil-law  part  of  the  law  on  coalitions  is  concerned,  it.  is,  to 
say  the  least,  doubtful  from  the  wording  of  section  4  If  It  Is  applicable  to 
agreements  about  the  quantity  of  the  output,  the  dividing  up  of  market  terri- 
tory, and  In  general  to  such  agreements  as  effect  an  Increase  of  prices  only 
Indirectly;  but  It  Is  certain  that  section  4  of  this  law  does  not  apply: 

(a)  To  agreements  which  aim  at  no  increase,  but  solely  at  the  fixing  of  the 
prices  of  wares.  In  spite  of  the  appearance  of  more  favorable  conditions  of 
production,  so  that  the  profits  from  the  conditions  of  the  market  are  confined 
Holely  to  the  combined  undertakers,  while  the  people  are  excluded  from  par- 
ticipation In  them. 

(6)  To  agreements  which  concern  the  purchase  price  of  partially  manu- 
factured articles,  raw  materials,  etc.,  whether  by  a  direct  agreement  about 
prices  or  by  a  division  of  the  territory  of  the  markets  where  purchases  are 
made.     ( Rayonirung. ) 

(c)  To  agreements  in  reference  to  the  more  favorable  development  of  other 
conditions  of  production,  as,  for  instance,  agreements  fixing  the  amount  to  be 
paid  for  transportation,  insurance,  etc.  [Probably  referring  to  discriminating 
rates  of  various  kinds.] 

But  even  In  the  remaining  limited  domain  of  the  applicability  of  the  law  on 
coalitions  this  law  has  almost  never  been  applied,  since  an  occasion  for  assert- 
ing the  invalidity  in  civil  law  of  combinations  coming  under  this  law  has 
never  arisen.  Quite  naturally,  for  it  is  the  nature  of  these  organizations  that 
members  of  the  combination  need  the  protection  of  the  State  and  recognition  by 
the  State  much  less  than  In  most  of  the  other  domains  of  private  law.  This  Is 
the  case  principally  because  through  the  customary  means  of  courts  of  arbi- 
tration an  enforcement  of  contract  Is  possible  In  spite  of  the  invalidity  of  an 
agreement  in  civil  law.  It  must  at  least  be  considered  very  doubtful  whether 
under  the  present  law  of  legal  procedure  the  awards  of  courts  of  arbitration 
whicli  refer  to  the  fulfillment  of  the  argeements  of  a  combination  can  be 
attacked  in  their  material  contents  or  in  their  enforcement  on  account  of  the 


580  HEABING   ON   HOUSE  BILL  19745 — JENKS. 

invalid  agreements  of  a  combination  wliich  is  their  foundation.  A  change  was 
indeed  brought  about  with  reference  to  this  point  through  the  new  l^islation 
relating  to  suits  in  civil  law  by  declaring  invalid  In  future  (by  force  of  sec. 
595,  1,  0,  and  sec.  598  of  the  law  of  August  1,  1895,  R.  G.  B.  No.  113)  awards 
of  arbitration  which  violate  binding  provisions  of  the  law,  and,  in  conse- 
quence, also  such  awards  as  aim  at  enforcing  an  agreement  legally  invalid 
according  to  section  4,  and  therefore  incapable  of  execution.  In  reference  to 
the  decisions  of  bourse  courts  of  arbitration,  similar  provisions  have  been 
made  by  article  25  of  the  law  introducing  the  civil-law  statutes  of  August  1, 
1805  (R.  (4.  B.  No.  112),  and  by  article  54  of  this  introductory  law  the  pro- 
visions are  already  in  force.* 

But  even  such  a  fierfectiug  of  the  sanctions  of  invalidity  in  civil  law  would 
scarcely  be  sufficient  for  combating  socially  harmful  combinations.  It  is  an 
innate  characteristic  of  combinations  that  Invalidity  in  private  law  amounts  to 
but  little.  For  the  injury  resulting  to  the  members  of  a  combination,  both  at 
present  and  in  the  future,  from  an  infraction  of  the  agreement  would  be  so  con- 
siderable that  simple  considerations  of  self-interest  are  sufficient  to  prevent  a 
breach  of  the  agreement.  These  interests,  as  well  as  considerations  of  business 
honor  and  of  trust  and  faith  in  business  relations,  are  a  firm  bond  that  holds 
and  unites  the  members  of  a  combination  in  spite  of  all  invalidity  in  private 
law.  It  should  be  adde<1  that  agreements  of  combination  can  almost  without 
exception  be  so  worded  as  to  allow  of  withdrawal  at  certain  terms,  so  that 
withdrawal  from  a  combination  is  also  possible  without  breach  of  contract. 

A  recognition  of  the  inefficiency  of  legislation  in  private  law  has  caused  some 
legislatures  of  America  to  malve  a  more  thorough  experiment  in  the  domain  of 
private  law%  and  to  proceed  against  socially  harmful  combinations  and  its  mem- 
bers with  a  civil-law  anathema,  as  it  were,  such  as  a  remissit»n  of  the  obliga- 
tion of  purchasers  to  pay  over  against  members  of  certain  combinations  of 
undertakers,  the  enactment  of  a  special  liability  to  damages,  finally  the  general 
right  of  any  Individual  to  api)eal  to  the  courts  in  the  nmnner  of  an  actio  popu- 
laris,  in  order  that  these  may  declare  invalid  certain  combinations  as  contrary 
to  public  ix)licy.  These  attempts  also  seem  to  lead  to  no  satisfactory  solution 
of  the  problem.  Either  they  are  a  combination  with  the  penal-law  treatment 
in  whclh  case  the  objections  already  stated  hold  true,  or  they  are  an  accessory 
attached  to  Invalidity  at  civil  law,  which  then  shares  in  inefficiency  the  fate  of 
the  principal.  This  Is  the  case  because  such  legislation  as  the  release  from 
obligation  to  pay  for  purchases  made  from  combinations  is  unreasonable;  it  is 
not  In  accordance  with  popular  standards  of  justice,  and  therefore  is  not  en- 
forced. 

Thus  experiences  with  mere  legislation  by  civil  or  penal  law  lead  to  the  con- 
viction that  the  significant  functions  of  the  combinations  go  ffer  beyond  tlie 
domain  of  civil  and  penal  law,  and  that  therefore  a  solution  of  the  problem  can 
only  be  found  by  methods  progressing  beyond  these  limits. 

III.  Administrative  law, — The  next  proceeding  is  usually  designated  as  the 
administrative.  The  conviction  which  lies  at  the  basis  of  the  proposals  herein 
made  is  that  the  most  interesting  aspect  to  the  State  in  the  development  of  com- 
binations is  the  demarcation  of  the  limit  beyond  which  combinations  become 
an  evil  to  the  community. 

But  this  demarcation  belongs  undoubtedly  to  the  domain  of  economic  poli<7 
and  therefore  among  the  problems  which  belong,  in  the  modem  State,  to  the 
executive  in  the  proper  sense,  for  which  reasons  all  the  norms  for  the  solution 
of  these  problems  through  the  executive  belong  to  the  sphere  of  administrative 
law.  To  this  internal  reason  for  the  competence  of  the  State  executive  Is 
added  this  very  important  consideration  of  expediency,  that  the  nature  of  the 
subject  requiring  regulation  demands  an  elastic  apparatus,  such  as  can  only  be 
furnished  by  the  executive.  This  branch  is  by  its  nature  capable  to  attain  that 
which  the  Inelastic  appliances  of  mere  invalidity  in  civil  law  and  responsibility 
in  penal  law  are  Incapable  of;  adaptation  to  all  the  varying  demands  of  the 
complex  and  many-sided  modem  economic  life,  which  has  reached  In  combina- 
tions a  particularly  remarkable  phase  of  development. 

The  recognition  of  these  facts  has  in  recent  times -led  to  the  conviction  that 
only  administrative  regulation  of  combinations  of  undertakers  can  lead  to  a 
satisfactory  solution  of  the  problem.  Prof.  Adolf  Menzel  particularly  advo- 
cated this  measure  in  his  report  made  in  the  autumn  of  1894  to  the  Astnciation 

«  Cf.  also  art.  30  of  the  law  introducing  the  statute  of  execution  of  May  27, 
1906  (R.  G.  B.  No.  78). 
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for  Social  Politics  (Verelii  fUr  Social  Polltlk),  and  since  that  time  this  concep- 
tion has  gained  many  adherents.  Even  with  this  form  of  regulation  many  sys- 
tems are  conceivable.  The  Idea  that  first  suggests  Itself  Is  to  extend  also  to 
combinations  the  system  of  concessions  introduced  by  law  of  November  26, 
1852  (R.  O.  B.  No.  253),  for  our  industrial  ass<Kiations.  But  serious  considera- 
tions may  be  adduced  against  this.  There  would  be  a  danger  that  the  combina- 
tions, which  would  hold  a  concession  from  the  State,  would  envelop  themselves 
with  the  mantle  of  State  authority  and  that  they  would  employ  for  their  pur- 
poses the  dignity  of  the  State,  and  in  this  way  strengthen  their  economic  ascend- 
ency still  more.  For  these  reasons  misgivings  have  often  been  felt  with  refer- 
ence to  the  system  of  concessions  prevailing  In  Austria,  although  these  conces- 
sions concerned  forms  of  association  that  are  more  removed  from  the  conflicts 
of  economic  life.  How  much  more  strongly  would  these  misgivings  make  them- 
selves felt  if  the  system  of  concessions,  and  with  it  a  portion  of  State  authority, 
were  applied  to  associations  which  at  present  represent  the  most  highly  poten- 
tiated form  of  the  power  of  united  capital,  the  most  hotly  disputed  ground  of 
fierce  conflicts  of  different  interests  and  different  classes,  yea,  are  In  many  cases 
fighting  organizations  directly  intended  for  economic  warfare. 

Secondly,  a  pure  registry  system  ( Anzelgesy stem ) ,  after  the  model  of  the  law 
on  associations  of  November  15,  18G7  (R.  G.  B.  No.  134),  is  conceivable.  Ac- 
cording to  such  a  law  all  combinations  would  have  to  be  reported  to  the  ad- 
ministrative authorities,  and  if,  after  a  certain  term,  no  objection  was  raised 
they  would  then  obtain  a  legal  existence  and  would  have  a  claim  to  a  certifi- 
cation of  this  existence  or  of  the  absence  of  any  objection. 

While  on  the  one  hand  the  State  executive  would  thus  be  forced  into  the  in- 
direct approval  of  the  legality  of  combinations,  it  would  on  the  other  hand  be 
without  beneficially  effective  influence  on  the  actions  of  the  combinations.  For 
the  forms  of  a  State  Interference  (Ingerenz)  provided  by  the  above-mentioned 
law,  the  sending  of  an  oflicial  ((*ommissiir)  and  dissolution  in  case  of  the  sub- 
sumption  of  the  combination  under  the  head  of  certain  specified  kinds  of  facts, 
without  the  possibility  of  a  continuous  satisfactory  control  from  point  of  view 
of  public  welfare,  do  not  at  all  suffice  for  the  demands  of  the  State  over  against 
the  very  peculiar  and  manifold  forms  of  the  combinations. 

The  establishment  of  a  cartel  bureau  [special  Government  department  of  In- 
dustrial combinations!  would  afford  a  third  kind  of  administrative  regulation, 
many  varying  forms  of  which  have  been  proposed,  ranging  from  a  mere  '*  bureau 
of  i)ublicity  "  uj)  to  a  kind  of  bureau  of  concession,  which,  by  entering  and  strik- 
ing out  combinations  in  a  special  register,  would  be  authorized  to  formally  pro- 
nounce their  recognition  by  the  State  or  withdraw  it.*'  But  the  more  closely 
the  different  proiJosals  about  the  organization  of  such  a  bureau  are  scrutinized 
the  more  it  becomes  apparent  that  the  organism  of  this  bureau  is  of  no  particu- 
lar significance — that  rather  everything  depends  on  the  character  of  the  ma- 
terial norms,  whose  execution  is  intrusted  to  it.  Naturally  the  question  arises 
whether  in  the  execution  of  these  norms  the  establishment  of  a  separate  organ 
of  the  administration  Is  necessary  or  whether  this  problem  can  not  be  just  as 
well  solved  within  the  limits  of  the  existing  administrative  organism. 

If,  namely,  the  cartel  bureau  is  to  have  merely  the  function  of  registering, 
this  can  be  done  as  well  by  making  the  registry  obligatory  with  any  public  de- 
I»artment,  and  In  that  case  the  name  "  cartel  bureau,"  with  which  would  be 
assoclateil  ordinarily  the  Idea  of  a  far  more  comprehensive  governmental  au- 
thority, would  scarcely  be  appropriate.  The  question  is  entirely  left  out  of  con- 
sideration how  far  such  a  mere  function  of  registering  would  at  all  answer  the 
legal  aims  of  a  regulation  of  combinations.  If  the  registry  system  is  developed 
and  If,  with  the  obligation  to  report,  there  are  connected  material  effects 
(validity,  the  right  of  legal  complaint  under  certain  circumstances,  liability  to 
punishment),  then  it  appears  that  the  principal  significance  does  not  He  In*  the 
histltutlon  of  the  cartel  bureau  as  such,  but  In  the  regulations  to  be  applied  by 
the  same,  the  Interpretation  of  which  will  be  different,  according  to  their  con- 
tents. Therefore  every  development  of  this  bureau  into  a  regular  bureau  of 
concessions  w^ould  be  repugnant  from  the  consideration  that  the  granting  of 
attributes  of  State  authority  to  combinations  is  to  be  avoided  under  all  cir- 
cumstances. 


**  Cf.  the  memorial  of  the  chamber  of  commerce  and  trade  at  Prague,  directed 
to  the  imperial  royal  ministry  of  commerce  in  reference  to  the  regulation  of 
combinations,  Prague,  1896,  pp.  126  ff. 
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Thus  the  conviction  is  established  that  the  cartel  bureau  is,  as  it  were,  merely 
the  hull,  and  that  the  real  kernel  is  to  be  found  In  the  regulations  according  to 
which  the  cartel  bureau  or  another  organ  of  the  State  would  have  to  proceed. 
Only  in  one  case  would  such  a  proposal  obtain  independent  significance  for  the 
regulation  of  combinations,  namely,  if  the  cartel  bureau  were  to  receive  the  char- 
acter of  a  governmental  institution  that  is  independent  of  the  general  adminis- 
trative organism,  and  privileged  to  decide  independently  in  matters  of  combina- 
tions. In  this  way  the  idea  of  an  administrative  cartel  court  is  reached,  which 
has  lately  been  proposed  by  an  eminent  authority.^  But  this  proposal  also  causes 
many  misgivings.  As  already  explained,  the  function  of  the  State  administra- 
tion in  matters  of  the  combinations  is  a  part  of  its  practical  economic  policy, 
and  the  Government  Is  therefore  of  the  opinion  that  the  solution  of  these  ques- 
tions should  be  transferred,  according  to  their  nature  and  according  to  all 
precedence  in  our  legislation,  not  to  a  court,  though  it  be  only  a  forum  for  the 
settlement  of  administrative  questions,  but  rather  to  the  sphere  of  administra- 
tion in  the  narrower  sense  of  the  word.  And  even  within  this  sphere,  divided 
as  it  is  into  (1)  the  decision  of  individual  rights  by  due  authority  ( instanzm&s- 
sige  Entscheidung),  and  (2)  into  the  so-called  free  administration  (freie 
Verwaltung)  through  which  the  State,  with  unbiased  Judgment  and  to  the  best 
of  its  ability,  cares  for  the  interests  of  public  weal,  the  second  only,  i.  e.,  the 
free  administration,  will  be  satisfactory  in  dealing  with  combinations* 

It  is  further  inherent  in  the  nature  of  a  judicial  decision  that  the  same  pro- 
nounces solely  Judgments  of  a  declarative  nature;  that  is,  it  clears  up  the  cases 
in  question  which  fall  under  the  head  of  laws  which  were  already  in  force 
before  the  beginning  of  litigation.  But  the  decisions  of  the  executive  in  matters 
of  combinations  must  be  of  a  constructive  (constltutiv-)  nature,  for  these 
decisions  must  grasp  the  varying  economic  conditions  (Ck)njuncturen)  of  each 
industrial  branch,  and  bring  about,  within  these  conditions,  such  relations  as 
will  harmonize  public  and  private  Interests.  Such  administrative  decisions^ 
which  have  the  force  of  norms  Of  public  law  issued  by  virtue  of  the  power  to 
establish  rules  (Verordnungsgewalt),  must  not  by  any  means  be  based  solely 
on  the  legal  and  economic  conditions  that  exist  at  the  promoting  of  a  combina- 
tion or  the  formulation  of  any  particular  measure  of  a  combination,  but  it 
must  also  follow  the  later  economic  development  as  being  a  very  Important 
factor.  Also  for  this  purpose  a  Judicial  decision  is  not  well  adapted,  because 
it  can  not,  by  principle,  take  into  consideration  the  changes  which  have  later 
developed  In  the  most  cases. 

To  these  considerations  of  principle  Is  added  the  Important  practical  con- 
sideration that  the  Judicial  procedure  does  not,  from  its  character,  give  assur- 
ance of  the  necessary  dispatch  of  decision  which  Is  necessary  here  where  the 
Immediate  consideration  of  sudden  development  of  economic  life  Is  In  question. 
It  might  therefore  easily  happen  that  a  Judicial  decision  would  become  effective 
only  after  the  favorable  economic  conditions  had  been  fully  exploited  and  when 
the  combination,  having  gained  its  end,  had  been  already  dissolved.  Even  if 
such  a  proceeding  should  be  endowed  with  a  quasi  power  of  injimction  (inter- 
dictenschutz)  (the  propositions  as  yet  made  have  not  gone  so  far),  and  if  this 
power  were  carried  out  In  the  most  summary  fashion  (for  Instance,  after 
analogy  of  the  possessionum  atlmmariisHmum) ,  It  would  probably  be  in^S- 
clent  because  It  would,  even  then,  not  respond  to  the  double  requirements  of  a 
quick  and  at  the  same  time  exhaustive  decision. 

Final  results. — As  a  result  of  these  considerations  the  Government  determined 
to  adopt  none  of  these  systems,  but  rather  to  select  another  type,  which  unites 
elements  of  the  registry  and  prohibitory  system  Into  one  system  of  adminis- 
trative regulation,  combining  therewith  at  the  same  time  regulations  of  a  x)enal 
and  civil  nature.  This  combination  is  the  system  embodied  in  the  present  bill, 
which  provides  for  registration  and  the  right  of  supervision  and  prohibition  by 
the  State,  with  sanctions  of  invalidltj'  In  civil  law  and  prosecution  In  x>enal  law. 

The  Government  considers  it  an  advantage  of  this  regulation  that  it  expresses 
in  this  form  no  positive  appro  valof  individual  combinations,  but  while  confining 
itself  to  a  passive  attitude  (Assistenz),  nevertheless  remains  In  a  position  to 
obtain  a  perfect  insight  into  the  character  and  effects  of  these  combinations 
and  to  protect  the  interests  of  the  population  and  State  treasury  against 
possible  abuses. 


"  Cf.  Dr.  Emil  Stelnbach :   Legal  Transactions  of  Economic  OrganlEation,  Vi- 
enna, 1897,  p.  183. 
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The  proposed  regulation  of  combinations  Is  based  on  this  fundamental  idea. 
At  the  same  time  the  Government  feels  confirmed  in  its  belief  tliat  this  law  will 
be  an  efficient  weapon  against  abuses  of  combinations,  principally  from  the  fact 
that  it  knows  itself  to  be  one  with  the  incessant  wishes  of  public  opinion.  If 
Macaulay  said  that  a  law  had  no  eyes  and  no  hands,  and  was  nothing  but  a 
piece  of  paper  as  long  as  public  opinion  did  not  breathe  the  breath  of  life  Into 
the  dead  letter,  then  the  Government  can  assume  that  this  law  will  not  lack 
vitality.  The  (iovemment  also  hopes  that  the  law  will  have  influence  by  the 
mere  fact  of  its  existence  and  prevent  harmful  abuses  of  combinations  in  Its 
province.  For  the  Government  wishes  to  prevent  only  these  abuses,  not  com- 
binations in  general,  and  as  the  Government  combats,  in  the  interests  of  the 
community,  the  abuses  of  combinations.  It  considers  Itself  justified,  at  the  same 
time,  to  Insure  for  the  legitimate  purposes  of  combinations  a  sufficient  degree 
of  liberty. 

Moreover,  on  the  other  hand  the  corporation  law  prevents  practi- 
cally the  abuse  from  stock  watering  and  from  secret  or  fraudulent 
combinations,  etc. 

Mr.  Emery.  That  is  the  German  ? 

Mr.  Jenks.  It  is  the  Grerman  act, 

Mr.  Stebbins.  Are  you  reading  from  the  Industrial  Commission 
Eeport? 

Mr.  Jenks.  Yes,  sir;  I  was  just  reading  from  Volume  XVIII,  page 
164.  I  sav  that  I  myself  do  not  approve  of  all  that  decision,  but  1  cite 
that  to  show  that  the  leading  courts  of  Germany — and  with  them 
stands  also  the  action  of  the  imperial  confess  there — do  believe  that 
there  may  well  be  reasonable  combinations  that  would  be  in  the 
public  interest. 

The  Chairman.  Do  they  not  have  economic  ideas,  Professor,  that 
might  not  appeal  to  us  with  great  force  ? 

Mr.  Jenks.  I  should  not  by  any  means 

The  Chairman.  I  want  to  see  if  I  am  correct  in  my  recollection. 
When  we  were  investigating  the  effect  of  the  sugar  cartel  which  they 
had  in  operation  there,  my  recollection  is  that  the  German  Govern- 
ment did  what  is  thought  to  be  lawful  in  maintaining  a  condition 
which  compelled  the  German  consumer  to  pay  something  like  2  cents 
a  pound  more  for  sugar  than  the  producers  of  Germany  were  selling 
it  to  the  market  of  the  world  at. 

Mr.  Jenks.  I  am  not  sure  as  to  the  exact  amount,  but  it  is  true. 

The  Chairman.  It  was,  relatively  speaking,  a  large  increase. 

Mr.  Jenks.  That  is  right. 

The  Chairman.  That  is  a  condition  which,  of  course,  would  not  be 
tolerated  in  this  country. 

Mr.  Jenks.  No,  sir. 

The  Chairman.  That,  of  course,  colors  somewhat  these  general 
views  contained  in  the  paper  that  you  have  read. 

Mr.  Jenks.  Yes,  sir ;  they  did  permit  in  the  case  of  that  combina- 
tion, through  their  giving  a  bounty  on  exports  in  part  and  through 
their  purpose  in  part  to  hold  the  control,  a  price  for  sugar  in  the 
country  at  a  considerably  higher  rate  than  they  were  regularly  ex- 
porting it  for. 

The  Chairman.  Their  theory  would  practically  be  that  they  there- 
by produce  a  larger  transportation. 

Mr.  Jenks.  In  part,  but  in  part  for  revenue  purposes  as  well,  I 
think. 

The  Chairman.  Of  course,  that  is  a  peculiar  economic  condition 
that  we  would  not  look  upon  with  favor. 
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Mr.  Jenks.  No,  sir;  we  would  disapprove  of  that.  The  point  I 
desire  to  make  is  simply  this,  that  it  is  a  generally  recognized  fact 
ill  the  laws  of  that  country  that  they  do  not  have  trusts  declared  to 
be  so  injurious,  speaking  ordinarily,  as  many  people  think  we  have 
here,  but  they  think  these  combinations  may  often  be  in  the  public 
interest,  although  they  also  invariably  say  that  a  combination  that 
is  contrary  to  public  policy  and  use — that  is  to  say,  unreasonable- 
ought  to  be  suppressed  and  will  be  suppressed. 

The  Chairman.  What  is  the  fact  under  English  legislation  and 
under  English  decisions  to-day  with  reference  to  over-capitalization 
and  speculation  and  combination?     Are  you  familiar  with  it? 

Mr.  Jenks.  Somewhat.  I  had  put,  in  1901  I  think  it  was,  con- 
siderable time  in  England  studying  that  special  question,  and  while 
it  is  a  little  behind  the  time,  I  can  give  my  impression.  So  far  as  I 
know,  and  I  have  attempted  to  follow  it,  there  is  no  material  change 
since  that  day.  I  will  say  this,  that  while  they  have  a  good  many 
large  companies  in  England  at  the  present  time,  they  have  not  a> 
many,  relatively  speaking,  as  we  have ;  that  the  combinations  are  not 
so  compact  in  form,  prices  have  not  been  so  great  as  ours.  I  desire 
to  answer  specifically  the  question. 

The  Chairman.  Stock  speculation  ? 

Mr.  Jenks.  Oh,  yes;  and  so  far  as  the  watering  of  stock  is  con- 
cerned  

The  Chairman.  And  speculation  in  stock? 

Mr.  Jenks.  And  speculations  in  that,  since  the  adoption  of  this 
new  corporation  act,  that  gives  a  greater  degree  of  publicity,  there 
is  less  of  that  condition  than  with  us.  We  know,  of  course,  that  there 
has  been,  earlier,  some  tremendous  speculation,  particularly  in  the 
South  African  mining  shares,  but  speaking  generally,  I  think  that 
statement  is  well  within  bounds. 

The  Chairman.  I  have  lately  read  of  some  local  financial  cataclysm 
of  that  character,  but  I  am  not  familiar  enough  with  it  to  know 
whether  it  is  continuous. 

Mr.  Jenks.  Of  course,  there  is  always  a  danger  of  that  and  would 
be  even  under  this  law. 

The  Chairman.  Will  vou  state  brieflv  just  what  the  salient  features 
of  publicity  are  that  are  required  by  the  English  law,  without  taking 
up  too  much  time? 

Mr.  Jenks.  Yes,  sir;  if  you  like  I  may  put  this  into  the  record 
[indicating],  just  a  few  lines  of  it. 

The  Chairman.  That  would  be  a  very  good  idea.  In  the  first 
place,  with  respect  to  liability,  there  are  promoters  of  these  enter- 
prises, and  then  there  are  special  particulars  as  to  the  prospectus. 
The  prospectus  is  insisted  upon,  and  the  prospectus  has  to  go  into 
every  possible  detail  as  to  the  number  and  amount  of  shares,  the  de- 
bentures, and  the  names  and  addresses  of  the  parties,  and  any  prop- 
erty that  is  taken  over  and  put  in  as  capital  stock;  also  the  amount 
payable  on  account  of  subscriptions. 
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Pabt  II. — B^oREiQN  Legislation  Keoaboing  Cobpobations  and  Industbial 

Combinations.  , 

CHAPTEB  I. — INTBODUCTION. 

The  forms  of  iudustrial  combinations  have  been  shpwu  to  be  dependent  to 
so  great  a  degree  uiM)u  the  corporation  laws  of  the  countries  in  which  the}'  are 
formed  that  it  has  seemed  best  to  present  the  leading  principles  of  the  corpora- 
tion law  of  several  countries,  including  some  of  the  English  colonies. 

To  collect  material  that  should  be  trustworthy  and  as  complete  as  i)ossible, 
a  series  of  questions  regarding  corporation  laws  were  prepared  and  sent  through 
the  State  Department  to  representatives  of  the  United  States  in  the  several 
countries  under  consideration,  requesting  them  either  themselves  to  make  the 
proper  digest  of  the  laws,  by  answering  the  questions,  or  to  send  to  the  Indus- 
trial Commission  the  laws  needed  for  such  purpose.  In  connection  with  the 
rei>ort  from  each  country  a  note  will  indicate  whether  the  digest  was  made  in 
the  country  concerned,  or  whether  the  laws  were  sent  from  that  country  and 
the  digest  made  under  the  supervision  of  the  exi)ert  agent  in  the  offices  of  the 
Industrial  Commission. 

The  topics  on  which  information  was  requested  were  as  follows : 

(a)  Capitalization  and  methods  of  paying  in  capital. 

(&)   Methods  of  promoting  and  liability  of  promoters. 

(c)   Liability  of  stockholders. 

id)  Duties  and  responsibilities  of  directors. 

ie)   Restrictions  upon  directors  In  dealing  In  stocks  and  otherwise. 

(/)  Kegulations  regarding  prices  of  products. 

iff)   Regulations  regarding  profits  and  dividends. 

(h)  Regulations  regarding  ownership  of  stock  In  other  corporations,  or  the 
c<^>mblnatlon  of  dlflFerent  corporations. 

(i)   Rei)orts  to  be  made  to  the  Government. 

(A;)  Reports  to  be  made  to  the  stockholders. 

({)  Privileges  of  stockholders  regarding  examination  of  books  and  oversight 
of  business. 

{m)   Methods  of  taxation  of  coriwratlons. 

(n)   Special  methods  of  control  by  the  Government. 

(o)  Also  special  laws  covering  monopolies,  especially  those  concerning  the 
private  capitalistic  monopolies  known  as  trusts. 

Judging  from  the  experience  of  the  United  States,  It  seemed  that  strict  legis- 
lation, properly  enforced,  regarding  capitalization,  promotion,  and  the  liability 
of  directors,  stockholders,  and  officers  might  possibly  prevent  some  abuses  that 
seemed  to  have  arisen  In  the  Unit<Hl  States,  or  that  these  regulations  might  de- 
termine to  a  considerable  extent  the  form  which  Industrial  combinations  would 
cake  In  the  various  countries.  Likewise,  It  seemed  probable  that  the  nature  of 
the  control  of  the  Government  over  such  corporations,  the  degree  of  publicity 
Insisted  ui)on  In  their  oi>eratlons,  and  other  regulations,  might  materially  aflFect 
such  organizations.  The  study  of  these  laws  and  of  the  exi)erience  of  the  coun- 
tries, as  found  in  Part  I  of  this  volume,  shows  that  there  Is  an  intimate  con- 
nection between  the  coriwratlon  laws  and  the  organization  of  Industrial  com- 
binations. 

Inquiry  was  also  made  regarding  laws  restricting  monopolies,  or  those 
directed  toward  either  the  prevention  or  the  regulation  of  the  modem  industrial 
combinations. 

Without  attempting  to  analyze  in  detail  the  effects  of  the  various  provisions 
In  the  laws  of  the  different  countries  in  these  particulars,  as  that  would-  Involve 
to  a  considerable  degree  a  restatement  of  the  facts  In  Part  I,  compared,  point 
by  point,  with  the  laws  dlgesteti  In  Part  II.  it  will  perhaps  suffice  to  mention 
briefly  the  following  general  provisions  of  corporation  laws,  in  several  of  the 
countries,  that  seem  to  have  been  of  chief  Influence  in  determining  the  form 
of  industrial  combinations,  or  in  preventing  abuses  of  great  corporations  In 
the  different  countries,  with  a  word  as  to  the  nature  of  this  Influence. 

The  English  law  attempts  to  restrict  capitalization  of  coriwrations  primarily 
by  enforcing  publicity.  The  articles  of  association  are  to  be  filed  with  the 
registrar  of  joint  stock  companies,  and  it  is  also  required  that  copies  of  the 
contracts  with  vendors  of  separate  establishments  uniting  into  a  single  joint 
stock  company  be  filed  also.  All  shares  are  held  to  be  Issued  as  if  for  cash, 
and  owners  will  be  held  liable  on  that  basis  unless  such  contracts  are  filed. 
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In  other  countries  the  appraltsal  of  properties  to  be  bought  by  the  corporation 
in  exchange  for  stock  is  under  such  careful  regulations,  with  due  inspection  by 
the  governments,  that  stodi  watering  Is  even  more  difficult. 

It  is  of  course  true  that  where  property  is  intangible  in  its  nature,  like 
patents,  or  where  property  is  situated  in  foreign  countries — ^as,  for  example,  in 
the  case  of  mining  companies  in  the  colonies — there  is  at  times  exploitation 
of  the  public  through  purely  speculative  means  similar  to  those  employed  at 
times  in  the  United  States. 

In  practically  all  the  foreign  countries  under  consideration  the  promoter  is 
held  very  strictly  accountable  for  the  representations  and  promises  put  forth 
In  prospectuses,  and  the  nature  of  the  payment  for  his  services  must  be  so 
distinctly  made  clear  to  the  stockholders  that  there  is  little  likelihood  of  his 
making  unreasonable  gains.  In  many  cases  the  pay  of  the  promoter  may  be 
considered  large,  but  it  is  not  secret.  Such  delicate  and  difficult  work  often 
deserves  large  pay. 

Directors  of  corporations  in  practically  all  European  countries  seem  to  be 
held  considerably  more  strictly  responsible  for  their  operations  than  is  usual 
in  the  United  States,  although  in  many  cases  the  provisions  of  the  law  are  not 
materially  different. 

One  noteworthy  factor  in  the  laws  of  several  countries  is  that  instead  of  a 
small  corps  of  officers  elected  by  a  body  of  directors,  as  in  the  United  States, 
with  practically  all  the  active  executive  work  left  to  one  officer  or  a  small 
corps  of  officers,  we  find  a  general  executive  committee,  who  manage  the  execn- 
tive  work  as  a  body,  and,  associated  with  them,  a  supervisory  body,  with  full 
powers  of  inspection  and  indirect  control.  The  policy  is  one  rather  of  execu- 
tive boards  than  of  single  executives. 

Much  care  is  very  generally  taken  to  have  the  auditors  entirely  independent 
of  the  boards  of  directors,  both  as  regards  their  appointment  and  pay  and  as 
regards  their  methods  of  work.  The  accounts  also  are,  generally  speaking,  to 
be  made  public  in  considerably  more  detail  than  is  required  in  the  United 
States,  the  law  Itself  frequently  prescribing  special  methods  In  which  the  books 
shall  be  kept  or  special  principles  to  be  followed  in  preparing  the  balance  sheet. 

While  the  laws  in  most  of  the  countries  do  not  directly  restrict  directors  or 
managers  of  corporations  from  speculating  in  their  stocks,  indirectly  the  re- 
sponsibility of  directors  is  such  that  private  speculation  under  such  circum- 
stances seems  to  be  very  seldom  found. 

Generally  speaking,  especially  in  the  German  countries,  the  Government  re- 
quires very  detailed  reports  to  be  made  regarding  the  condition  of  business, 
partly,  evidently,  for  the  sake  of  keeping  the  stockholders  and  the  public  in- 
formed regarding  the  nature  of  the  business  of  the  corporations,  but  also  for 
the  purpose  of  taxation.  In  some  of  the  countries  the  rate  of  taxation  on  cor- 
porations Is  high  and  Is  in  the  nature  of  an  income  tax,  so  that  it  becomes 
necessary  that  the  Government  be  informed  regarding  even  the  details  of  the 
business. 

Generally  speaking,  the  European  countries  have  no  laws  regarding  mo- 
nopolies that  are  especially  restrictive,  with  the  possible  exception  of  France; 
but  the  rigidity  of  the  corporation  laws  render  several  of  the  abuses  which 
seem  common  in  the  United  States  almost  impossible,  and  the  liberality  of  the 
governments  in  promoting  agreements  regarding  output  and  prices  has  per- 
haps prevented  the  combinations  from  taking  so  unified  a  form  that  the  gov- 
ernments would  feel  called  upon  to  Impose  any  special  restrictions.  As  has 
been  explained  In  Part  I,  laws  giving  somewhat  more  careful  supervision  of  the 
affairs  of  Industrial  combinations  In  the  future  are  under  contemplation  in 
some  of  the  States. 

CHAPTER   II. — ^ENGLAND.** 

A. — Capitalization  and  methods  of  paying  in  capital, 

Sfxtion  1.  Busincf<s  may  hrgin  hrfoiT  capital  has  hrcn  paid, — A  company  may 
commence  business  before  the  whole  amount  of  its  capital  has  been  subscribed. 

Sec  2.  Reduction  of  capital. — A  company  may  by  resolution  reduce  its  capital, 
**  but  no  such  resolution  for  reducing  the  capital  of  any  company  shall  come  into 
operation  until  an  order  of  the  court  is  registered  by  the  registrar  of  joint 
stock  companies."  ^ 

<*  The  digests  of  the  corporation  laws  of  England  and  the  English  colonies 
were  made  by  Herbert  A.  Ileminway. 

^  See  sec.  64  post  (Companies  act,  1867,  sec.  9). 
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Sec.  3.  Increase  of  capital. — The  directors  may,  with  the  sanction  of  a  special 
resolution  of  the  company  previously  given  in  general  meeting,  increase  its 
capital  by  the  issue  of  new  shares,  such  aggregate  increase  to  be  of  such  amount, 
and  to  t>e  divided  into  shares  of  such  respectivcf  amounts,  as  the  company  in 
general  meeting  directs,  or,  if  no  direction  is  given,  as  the  directors  think 
expedient.'* 

Sec.  4.  Manner  in  which  shares  are  to  be  issued  and  held. — Every  share  shall 
be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject  to  the  payment 
of  the  whole  amount  thereof  in  cash,  unless  the  same  shall  have  been  otherwise 
determined  by  a  contract  duly  made  in  writing  and  filed  with  the  registrar  of 
joint  stock  companies  ^  at  or  before  the  issue  of  such  shares.^ 

B. — Methods  of  promoting  and  UahiUty  of  promoters. 

Sec.  5.  List  of  directors  to  he  presented  at  time  of  registration} — On  the  ap- 
plication for  r^istration  of  the  memorandum  and  articles  of  association  of  a 
company  the  applicant  shall  deliver  to  the  registrar  a  list  of  the  persons  who 
have  consented  to  be  directors  of  the  company,  and  if  this  list  contains  the 
name  of  any  person  who  has  not  so  consented  the  applicant  shall  be  liable  to 
a  fine  not  exceeding  £50.^ 

Sec.  6.  Special  requirements  as  to  particulars  of  prospectus. — Every  pros- 
pectus Issued  by  or  on  behalf  of  a  company,  or  any  person  engaged  or  interested 
in  the  formation  of  the  company,  must  state  (a)  the  contents  of  the  mem- 
orandum of  association,  with  the  names,  descriptions,  and  addresses  of  the 
signatories,  and  the  number  of  shares  subscribed  for  by  them,  repectively; 
and  the  number  of  founder's  or  management  shares,  if  any,  and  the  nature  and 
extent  of  the  interest  of  the  holders  in  the  property  and  profits  of  the  company ; 
and  (&)  the  number  of  shares,  if  any,  fixed  by  the  articles  of  association  as  to 
the  qualification  of  a  director,  and  any  provisions  in  the  articles  of  association 
as  to  the  remuneration  of  directors;  and  (c)  the  names,  descriptions,  and 
addresses  of  the  directors  or  proposed  directors;  and  (d)  the  minimum  sub- 
scription on  which  the  directors  may  proceed  to  allotment  and  the  amount 
payable  on  application  and  allotment  on  each  share,  and  in  the  case  of  a  second 
or  subsequent  offer  of  shares  the  amount  offered  for  subscription  on  each  pre- 
vious allotment,  and  the  amount  actually  allotted,  and  the  amount,  if  any, 
actually  paid  on  such  shares;  and  (e)  the  number  and  amount  of  shares  and 
debentures  issued,  or  agreed  to  be  issued,  as  fully  or  partly  paid  up  otherwise 
than  in  cash,  and  in  the  latter  case  the  extent  to  which  they  are  so  paid  up, 
and  in  either  case  the  consideration  for  which  such  shares  or  debentures  have 
been  issued  or  are  proposed  or  intended  to  be  issued;  and  (/)  the  names  and 
addresses  of  the  vendors  of  any  property  purchased  or  acquired  by  the  com- 
pany, or  proposed  to  be  so  acquired,  which  is  to  be  paid  for  wholly  or  partly 
out  of  the  proceeds  of  the  issue  offered  for  subscription  by  the  prospectus,  or 
the  purchase  or  acquisition  of  which  has  not  been  completed  at  the  date  of 
publication  of  the  prospectus,  and  the  amount  payable  in  cash,  shares,  or  de- 
bentures to  the  vendor,  and  where  there  is  more  than  one  separate  vendor,  or 
the  company  is  a  subpurchaser,  the  amount  so  payable  to  each  vendor;  and  {g) 
the  amount,  if  any,  paid  or  payable  as  purchase  money  in  cash,  shares,  or  de- 
bentures of  any  such  property  as  aforesaid,  specifying  the  amount  payable  for 
good  will;  and  {h)  the  amount  paid  or  payable  as  commission  for  subscribing 
or  procuring  or  agreeing  to  procure  subscriptions  for  any  shares  in  the  com- 
pany, or  the  rate  of  any  such  commission;  and  (i)  the  amount  or  estimated 
amount  of  preliminary  expenses;  and  (i)  the  amount  paid  or  Intended  to  be 
paid  to  any  promoter  and  the  consideration  for  any  such  payment;  and  (fc)  the 
dates  and  parties  to  every  material  contract,  and  a  reasonable  time  and  place 
at  which  any  material  contract  or  a  copy  thereof  may  be  inspected,  provided 
that  this  requirement  shall  not  apply  to  a  contract  entered  into  in  the  ordinary 
course  of  the  business  carried  on  or  to  any  contract  entered  into  more  than  3 
years  before  the  date  of  publication  of  the  prospectus;  and  (0  the  names  and 
addresses  of  the  auditors,  If  any,  of  the  company;  and  (m)  full  particulars  of 
the  nature  and  extent  of  the  interest,  if  any,  of  every  director  In  the  promotion 
of  or  in  the  property  proposed  to  be  acquired  by  the  company,  with  a  statement 

^See  sees.  41  and  43  post  (Companies  act,  1862,  Table  A,  art.  26). 

^  See  sec.  64  post. 

^  Companies  act,  1867,  sec.  25. 

<*  Companies  act,  1900,  sec.  2,  subd.  2. 
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of  all  sums  paid  or  agreed  to  be  paid  to  him  in  cash  or  shares  by  any  person 
either  to  qunlify  him  as  a  director  or  othei-wise  for  services  rendered  by  him  in 
connection  with  the  formation  of  the  company.  In  this  section  the  term 
"  vendor "  includes  lessor,  and  **  purchase  money "  includes  rent.  Any  con- 
dition requiring  or  binding  any  applicant  for  shares  or  debentures  to  waive 
compliance  with,  any  requirement  of  this  section,  or  punwrtlng  to  affect  him 
with  notice  of  any  contract,  document,  or  matter  not  specially  referred  to  in 
the  prospectus,  shall  be  void." 

Sec.  7.  Statutory  meeting. — Every  company  limited  by  shares  and  registered 
after  "January  1,  1901,**  shall  within  a  period  of  not  less  than  one  month  nor 
more  than  three  months  from  the  date  at  w^hlch  the  company  is  entitled  to 
commence  business,  hold  a  general  meeting  of  the  company,  which  shall  be 
called  the  statutory  meeting.^ 

Sec.  8.  Promotvm  must  make  good  their  representations. — Where  promoters 
Issued  a  crlcular  stating  that  £7,()00  had  been  subscribed  for,  but  In  fact  that 
amount  had  not  been  subscribed  for,  In  proceedings  to  wind  up  the  company, 
the  promoters  were  compelled  to  make  this  statement  good  by  contributing  as 
If  they  owned  the  amount  of  stock  necessary  to  bring  the  amount  subscribed  up 
to  the  £7,000.c 

Sec.  9.  When  promoters  are  liable  for  aets  of  eaeh  other. — Promoters  are  not 
agents  of  each  other,  and  are  not  liable  for  the  acts  of  each  other  further  than 
they  have  agrwnl  to  the  transact  ion.** 

Sec.  10.  Contracts  of  promoters. — Promoters  are  i)ersonally  liable  on  contracts 
made  by  them  in  behalf  of  the  unformed  coriwratlon.*^  But  a  certificate  of  In- 
corporation given  by  the  registrar  Is  conclusive  evidence  that  the  company  is 
duly  formed.^ 

C. — Liability  of  stockholders. 

Sec  11.  Liability  of  present  and  past  members  of  company. — In  the  event  of 
a  company  formed  under  this  act  being  wound  up,  every  present  and  past 
member  of  such  company  shall  be  liable  to  contribute  to  the  assets  of  the  com- 
l)any  to  an  amount  sufficient  for  the  payment  of  the  debts  and  liabilities  of  tbe 
company,  and  the  costs,  charges,  and  expenses  of  the  winding  up,  and  for  the 
payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the  rights  of 
the  contributories  among  themselves,  with  the  qualifications  following;  that 
is  to  say — 

(1)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  com- 
pany if  he  has  ceased  to  be  a  member  for  a  period  of  one  year  or  upward  prior 
to  the  commencement  of  the  winding  up. 

(li)  No  past  member  shall  be  liable  to  contribute  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  the  time  at  which  he  ceased  to  be 
a  member. 

(3)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company 
unless  it  api>ear  to  the  court  that  the  existing  members  are  unable  to  satisfy  the 
contributions  retpiired  to  be  made  by  them  In  pursuance  of  this  act. 

(4)  In  the  case  of  a  company  limited  by  shares  f'  no  contribution  in  case  of 
dissolution  shall  be  required  from  any  member  exceeding  the  amount,  if  any, 
unpaid  on  the  shares  in  respect  to  which  he  Is  liable  as  a  present  or  past  mem- 
ber. 

(5)  In  the  case  of  a  company  limited  by  guaranty  *  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount  of  the  undertaking  entered 
Into  on  his  behalf  by  the  memorandum  of  association. 

(6)  Nothing  In  this  act  contained  shall  Invalidate  any  provision  contained  ia 
any  policy  of  Insurance  or  other  contract  whereby  the  liability  of  Individual 
members  upon  any  such  iM)licy  or  contract  is  restricted,  or  whereby  the  funds  of 
the  company  are  alone  made  liable  in  resi)ect  of  such  ix>licy  or  contract. 


"  Ck)mpanies  act,  1900,  sec.  10. 

*  See  sec.  46  post  (Companies  act,  1900,  sec.  12). 

<^  In  re  Royal  Victoria  Palace  Theater  Syndicate,  18  L.  R.  Equity,  661. 

^Reynell  t\  Lewis,  15  M.  and  W.,  517. 

^  Kelner  i-.  Baxter  et  al..  L.  R.,  2  C.  P.,  174.    See  iiost  sec.  16. 

f  Companies  act,  1900,  sec.  1. 

^  See  post,  sec.  39,  subd.  II L 

*  See  post,  sec.  39,  subd.  III. 
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(7)  No  sum  due  any  member.  In  his  character  of  a  member,  by  way  of  divi- 
dends, profits,  or  otherwise,  shall  be  deemed  to  be  a  debt  of  the  company,  payable 
to  such  member  in  a  case  of  competition  between  himself  and  any  other  creditor 
not  being  a  member  of  the  company ;  but  any  such  sum  may  be  taken  in  to  ac- 
count, for  the  puriwses  of  the  final  adjustment  of  the  rights  of  the  contribu- 
tories  amongst  themselves.*^ 

Sec.  12.  If  any  company  under  this  act  carries  on  business  when  the  number 
of  its  members  is  less  than  7  for  a  i)eriod  of  six  months  after  the  number  has 
been  so  reduced,  every  i)er8on  who  is  a  member  of  such  a  company  during  the 
time  that  it  so  carries  on  business  after  such  a  i)eriod  of  six  months,  and  is  cog- 
nizant of  the  fact  that  it  is  so  carrying  on  business  with  fewer  than  7  members, 
shall  be  severally  liable  for  the  payment  of  the  whole  debts  of  the  company 
contracted  during  such  time,  and  may  be  sued  for  the  same,  without  the  joinder 
in  the  action  or  suit  of  any  other  member.* 

D. — Duties  and  rvsponsihiUties  of  directors. 

Sec.  13.  Qualification  of  directors. — A  director  is  given  two  months  after  his 
appointment  to  obtain  the  requireti  stock  for  a  director  to  own.  If  he  does  not 
within  such  time  get  and  retain  such  stock,  his  office  bet!omes  vacated  and  he 
is  liable  to  pay  the  company  for  everj-  day  he  acts  as  director  after  thls.*^ 

Sec  14.  Liability  for  statements  in  prospectus  or  notice}— (1)  Where,  after 
the  passage  of  this  act,  a  prospectus  or  notice  invites  persons  to  subscribe  for 
shares  in  or  debentures  or  debenture  stock  of  a  comimuy,  every  person  who  is 
a  director  of  the  company  at  the  time  of  the  Issue  of  the  prospectus  or  notice 
and  every  person  who  having  authorized  such  naming  of  him  is  named  in  the 
prospectus  or  notice  as  a  director  of  the  company,  or  as  having  agreed  to 
become  a  director  of  the  company  either  Immediately  or  after  an  interval  of 
time,  and  every  promoter  of  the  company  and  every  person  who  has  authorized 
the  issue  of  the  prosi>ectus  or  notice  shall  be  liable  to  pay  compensation  to  all 
persons  who  shall  subscribe  for  any  shares,  debentures,  or  debenture  stock 
on  the  faith  of  such  prespectus  or  notice  for  the  loss  or  damage  they  may  have 
sustained  by  reason  of  any  untrue  statement  in  the  prospectus  or  notice,  or  in 
any  rei>ort  or  memorandum  ai)i)earing  on  the  face  thereof,  or  by  reference  incor- 
porated therein  or  issued  therewith,  unless  it  is  proved — 

(a)  First  exception. — With  resi)ect  to  every  such  untrue  statement  not  pur- 
porting to  be  made  upon  the  authority  of  an  expert  or  of  a  public  official  docu- 
ment or  statement  that  he  had  reasonable  ground  to  believe,  and  did  up  to  the 
time  of  the  allotment  of  the  shares,  debentures,  or  debenture  stock,  as  the  case 
may  be,  believe  that  the  statement  was  true;  and 

(6)  Second  exception. — With  respect  to  every  such  untrue  statement  pur- 
porting to  be  a  statement  by  or  contained  in  what  purports  to  be  true  copy  of 
or  extract  from  a  report  or  valuation  of  an  engineer,  valuer,  accountant,  or 
other  expert,  that  it  fairly  represented  the  statement  made  by  such  engineer, 
valuer,  accountant,  or  other  expert,  or  was  a  correct  and  fair  copy  of  or  extract 
from  the  report  or  valuation  iProridcd  always.  That  notwithstanding  that  such 
untrue  statement  fairly  represented  the  statement  made  by  such  engineer, 
valuer,  accountant,  or  other  expert,  or  was  a  correct  and  fair  copy  of  an  ex- 
tract from  the  report  or  valuation,  such  director,  person  named,  promoter,  or 
other  person  who  authorized  the  issue  of  the  prost)ectus  or  notice  as  aforesaid 
shall  be  liable  to  pay  compensation  as  aforesaid  if  it  be  proved  that  he  had  no 
reasonable  ground  to  believe  that  the  person  making  the  statement,  report,  or 
valuation  was  competent  to  make  It;  and 

(c)  Third  exception. — With  respect  to  every  such  untrue  statement  purport- 
ing to  be  a  statement  made  by  an  official  person  or  contained  in  what  purports 
to  be  a  copy  of  or  extract  from  a  public  official  document,  that  It  was  a  cor- 
rect and  fair  representation  of  such  statement  or  copy  of  or  extract  from  such 
document,  or  unless  it  is  proved  that  having  consented  to  become  a  director  of 
a  company  he  withdraw  his  consent  before  the  issue  of  the  prospectus  or  notice, 
and  that  the  prospectus  or  notice  was  issued  without  his  authority  or  consent, 
or  that  the  prospectus  or  notice  was  issued  without  his  knowledge  or  consent, 
and  that  on  becoming  aware  of  Its  issue  he  forthwith  gave  reasonable  public 
notice  that  it  was  so  Issued  without  his  knowledge  or  consent,  or  that  after 

«  Companies  act,  1862,  sec.  38. 

*  Companies  act,  18(52,  sec.  48.     See  post,  sees.  21,  22. 

^  Companies  act,  1900,  sec.  3. 
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the  issue  of  such  prospectus  or  notice  and  before  allotment  thereunder,  he, 
on  becoming  aware  of  any  untrue  statement,  withdrew  his  consent  thereto, 
and  caused  reasonable  public  notice  of  such  withdrawal  and  of  the  reason 
therefor  to  be  given. 

^^  Promoter  "  how  used. — (2)  A  promoter  in  this  section  means  a  promoter 
who  was  a  iiarty  to  the  preparation  of  the  prospectus  or  notice,  or  of  the  por- 
tion thereof  containing  such  untrue  statement,  but  shall  not  include  any  per- 
son by  reason  of  his  acting  in  a  professional  capacity  for  persons  engaged  In 
procuring  the  formation  of  the  company. 

Existing  companies  obtaining  nevo  capital, — (3)  Where  any  company  exist- 
ing at  the  passing  of  this  act,  which  has  issued  shares  or  debentures,  shall  be 
desirous  of  obtaining  further  capital  by  subscriptions  for  shares  or  d^>enture^ 
and  for  that  purpose  shall  issue  a  prospectus  or  notice,  no  director  of  such 
company  shall  be  liable  In  respect  to  any  statement  therein  unless  he  shall  hare 
authorized  the  Issue  of  such  prosi)ectus  or  notice,  or  have  adopted  or  ratified 
the  same. 

Experts, — (4)  In  this  section  the  word  "expert"  Includes  any  person  whose 
profession  gives  authority  to  a  statement  made  by  him."  « 

Sec.  15.  Fraud  of  directors  a  misdemeanor. — Directors  fraudulently  appro- 
priating property  or  keeping  fraudulent  accounts,  or  willfully  destroying  books, 
or  publishing  fraudulent  statements  are  guilty  of  a  misdemeanor.^ 

Sec.  16.  Power  of  court  to  assess  damages  against  delinquent  directors^ 
officers,  and  promoters, — Where  In  the  course  of  the  winding  up  of  a  company 
under  the  companies  acts  It  appears  that  any  person  who  has  taken  part  in  the 
formation  of  the  company,  or  any  past  or  present  director,  manager,  liquidator, 
or  other  officer  of  the  company  has  misapplied  or  retained  or  become  liable  or 
accountable  for  any  moneys  or  property  of  the  company,  or  been  guilty  of  any 
misfeasance  or  breach  of  trust  in  relation  to  the  company,  the  cost  may,  on  the 
application  of  the  official  receiver  or  of  the  liquidator  of  the  company,  or  of 
any  creditor  or  contributory  of  the  company,  examine  into  the  conduct  of  such 
promoter,  director,  manager,  liquidator,  or  other  officer  of  the  company,  and  com- 
pel him  to  repay  any  moneys  or  restore  any  property  so  misapplied  or  retained, 
or  for  which  he  has  become  liable  or  accountable,  together  with  interest  after 
such  date  as  the  court  thinks  just,  or  to  contribute  such  sums  of  money  to  the 
assets  of  the  company  by  way  of  compensation  In  respect  of  such  misapplication, 
retained,  misfeasance,  or  breach  of  trust  as  the  court  thinks  just^ 

Sec.  17.  Accounts, — The  directors  must  cause  true  accounts  to  be  kept* 

Sec.  18.  Company  may  have  directors  with  unlimited  liahility, — ^Where,  after 
the  commencement  of  this  act,  a  company  is  formed  "  under  the  companies  act, 
1862,"  the  liability  of  the  directors  or  managers  of  such  company,  or  the  man- 
aging director,  may.  If  so  provided  by  the  memorandum  of  association,  be  un- 
limlted.^ 

Sec  19.  Directors  must  yearly  furnish  each  member  a  balance  sheet  showing 
the  condition  of  the  company.^ 

Sec.  20. — Ultra  vires  application  of  funds. — If  the  directors  of  a  corporation 
Use  the  funds  of  the  corporation  in  ultra  vires  transactions  they  are  personally 
liable  for  such  funds.^ 

Sec.  21.  Where  any  order  Is  made  for  winding  up  a  company  by  the  court,  or 
subject  to  the  supervision  of  the  court,  If  It  appear  in  the  course  of  such  winding 
up  that  any  past  or  present  director,  manager,  officer,  or  member  of  such  com- 
pany has  been  guilty  of  any  offense  in  relation  to  the  company  for  which  he  Is 
criminally  responsible,  the  court  may,  on  the  application  of  any  person  inter- 
ested In  such  winding  up,  or  of  Its  own  motion,  direct  the  official  liquida- 
tors ♦  ♦  '  •  to  institute  and  conduct  a  prosecution  or  prosecutions  for  such 
offense,  and  may  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the 
company.* 


oThe  directors'  liability  act,  1890,  sec.  3. 

^  24  and  25  Vict.,  ch.  96,  sees.  81-84,  and  companies  act,  1862,  sec.  166. 
<^  Companies  winding-up  act,  1890,  sec.  10. 

^  See  post,  sees.  41  and  43.    Companies  act,  1862,  Sch.  I,  Table  A,  art  78. 
« Companies  act,  1867,  sec.  4. 

1  See  post,  sees.  41,  43,  and  companies  act,  1862,  Sch.  I,  Table  A,  arts.  79-82. 
^Cullerne  v.  Tendon;  etc..  Society,  252  B.  D.,  485;  liOndon  Financial  Asso- 
ciation V,  Kelk,  26  Ch.  Dlv.,  107. 
*  Companies  act,  1862,  sec.  167. 
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Sec.  22.  Wbere  a  company  Is  beiug  wound  up  altogether,  voluntarily,  if  it  ap- 
i>>^ar8  to  the  liquidators  conducting  such  winding  up  that  any  past  or  present 
director,  manager,  officer,  or  member  of  suoh  company  has  been  guilty  of  any 
offense  In  relation  to  the  company  for  which  he  is  criminally  res[x>nslble,  it  shall 
be  lawful  for  the  liquidators,  with  the  previous  sanction,  to  prosecute  such  of- 
fender, and  all  exi)enses  properly  incurred  l)y  them  in  such  prosecution  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities.® 

E. — Restrictions  upon  directors  in  denting  in  stocks  and  otherwise. 

Sec.  23.  Director  may  deal  in  shares. — S'tnie  f/wii  director  of  rival  compan- 
ies.— In  dealing  with  his  shares  a  director  Is,  In  general,  as  free  as  any  other 
shareholder.^  A  director  can  not  be  retained  from  acting  as  director  of  a 
rival  company.^ 

Sec.  24.  Disqualification  of  directors, — ^The  office  of  director  shall  be  vacated — 

If  he  holds  any  other  office  or  place  of  profit  under  the  company ; 

If  he  becomes  bankrupt  or  insolvent ; 

If  he  is  concernetl  in  or  participates  In  the  profits  of  any  contract  with  the 
company. 

Exception. — But  the  above  rules  shall  be  subjected  to  the  following  excep- 
tion :  That  no  director  shall  vacate  his  office  by  reason  of  his  being  a  member 
of  any  company  which  has  entered  into  contracts  with  or  done  any  work  for 
the  company  of  which  he  Is  a  director,  nevertheless  he  shall  not  vote  In  respect 
of  such  contract  or  work ;  and  if  he  does  so  vote  his  vote  shall  not  be  counted. 
This  applies  to  companies  limited  by  shares  and  may  be  changed  by  the  ar- 
ticles of  association  or  an  amendment  thereto.'' 

Sec.  25.  Contracts  in  which  directors  are  interested  may  he  confirmed. — 
Shareholders  can,  by  a  resolution  of  a  general  meeting,  duly  convened,  confirm 
a  contract  In  which  the  directors  or  some  of  them  are  Interested.^ 

F. — Regulations  regarding  prices  of  products. 

The  only  regulations  made  are  found  In  the  antitrust  law  under  Topic  O. 

G. — Regulations  regarding  profits  and  dividends. 

Sec.  26.  Rules  as  to  dividends. — The  following  provisions  may  be  changed  by 
the  articles  of  association  on  a  special  resolution,  but  In  the  absence  of  such 
change  apply  to  all  companies  limited  by  shares:  f 

1.  The  directors  may,  with  the  sanction  of  the  company  In  general  meeting, 
declare  a  dividend  to  be  paid  to  the  members  In  proportion  to  their  shares. 

2.  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the 
business  of  the  company. 

3.  The  directors  may  deduct  from  the  dividends  payable  to  any  member  all 
such  sums  of  money  as  may  be  due  from  him  to  the  company  on  account  of 
calls  or  otherwise. 

4.  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of 
the  profits  a  proper  sum  to  meet  contingencies  or  for  equalizing  dividends. 

5.  No  dividend  shall  bear  Interest  as  against  the  company. 

6.  When  any  dividend  has  been  declared  notice  must  be  given  each  share- 
holder, and  all  dividends  remaining  unclaimed  for  three  years  may  be  forfeited 
to  the  company. 

Sec.  27.  Profits  governed  by  amount  paid  on  shares. — By  the  company's  regu- 
lations or  special  resolutions  dividends  may  be  paid  In  proportion  to  the 
amount  paid  up  on  each  share,  in  cases  where  a  larger  amount  is  paid  up  on 
some  shares  than  on  others.^ 

«The  companies  act,  18(52,  sec.  168.  See  ante.  sec.  5,  and  i)ost,  sees.  34,  36, 
55,  56,  59.  67.  69. 

*  Gilbert's  case,  5  Ch.,  559 ;  South  London  Flshmarket  Co.,  39  Ch.  Dlv.,  324 ; 
Cawley  &  Co.,  42  Ch.  Dlv..  209. 

^Ijondon  and  Mashonaland  Co.  i*.  New  Mashonaland  Co.,  1891.  W.  N.,  169. 

*  Companies  act,  18<52,  Table  A,  art.  57. 

«  Grant  v.  United  Switchback  Co.,  40  C.  D.,  135. 
^Companies  act,  1802,  sees.  72-77. 
^Companies  act,  1867,  sec.  24,  subd.  3. 
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H. — Regulations  regarding  ownership  of  stock  in   other  eorpfjrations,  or  the 

combination  of  different  companies. 

Sec.  28.  Ca/i  not  own  stock  of  another  company, — Where  a  comimny  is  in- 
corporatetl  by  act  of  Parllanieut.  and  is  not  by  its  act  of  incorporation  pven 
power  to  hold  stock  in  another  corporation,  the  purchase  of  such  stwk  is  ulini 
vires,  and  the  pul)lic,  by  the  attorney -general,  can  interix>s<*  and  prevent  it." 
Where  the  constitution  of  a  corporation  authorizes  it  to  hold  stock  in  another 
corporation  it  may  do  so.* 

I. — Reports  to  be  made  to  the  Government. 

Sec.  29.  Prospectus  filed  with  rcfjistrar. — A  copy  of  every  prospectus  shall  he 
filcHl  with  the  registrar  on  or  before  the  date  of  its  publication.*" 

Sec.  30.  Return  as  to  allotment. — Whenever  a  company  limited  by  shart*8 
makes  any  allotment  of  its  shares,  the  company  shall  within  one  month  there- 
after file  with  the  registrar  (o)  a  return  of  the  allotments  stating  the  number 
and  nominal  amount  of  the  shares  comprised  in  the  allotment,  the  names,  ad- 
dresses, and  descriptions  of  the  allottees,  and  the  amount,  if  any,  paid  or  due 
and  payable  on  each  share;  and  (&)  In  case  of  shares  allotted  in  whole  or  in 
part  for  a  consideration  other  than  cash,  a  contract  in  writing  constituting  the 
title  of  the  allottee  to  such  allotment,  together  with  any  contract  of  sale,  or  for 
services  or  other  consideration  in  resi)ect  to  which  such  allotment  was  made, 
such  contracts  being  duly  stamped,  and  a  return  stating  the  number  and  nomi- 
nal amount  of  shares  so  allottecl,  the  extent  to  which  they  are  so  treated  as  imid 
up,  and  the  consideration  for  which  they  have  been  allotteti.** 

Sec.  31.  Report  prcrcding  statutory  meeting  to  he  filed. — The  directors  shall 
cause  a  copy  of  the  report  ^  preceding  the  statutory  meeting  f  to  be  filed  with 
the  registrar  forthwith  after  the  sending  thereof  to  the  members  of  the  com- 
pany .<' 

Sec.  32.  Annual  report. — Every  company  under  tliis  act,  and  having  a  caiiital 
divided  into  shares,  shall  make,  at  least  once  in  every  year,  a  list  of  all  i>er- 
sons  who,  on  the  fourtc»enth  day  succeeding  the  day  on  which  the  ordinary 
general  meeting,  or  if  there  is  more  than  one  ordinary  meeting  In  each  year, 
the  first  of  such  ordinary  general  meetings  is  held,  are  members  of  the  iwii- 
pany;  and  such  list  shall  state  the  names,  addresses,  and  occupations  of  all 
the  members  therein  mentloncnl,  and  the  number  of  shares  held  by  each  of 
them,  and  shall  contain  a  summary  specifying  the  following  particulars: 

What  report  must  contain. — (1)  The  amount  of  the  capital  of  the  comi^ny 
and  the  number  of  shares  into  which  it  is  divided. 

(2)  The  number  of  shares  taken  from  the  commencement  of  the  comiMiiiy  up 
to  the  date  of  the  summary;  distinguishing  between  the  shares  issued^ for  cash 
and  the  shares  issued  otherwise  than  for  cash  or  only  partly  for  cash. 

(3)  The  amount  of  calls  made  on  each  share. 

(4)  The  total  amount  of  calls  received. 

(5)  The  total  amount  of  calls  unpaid. 

(6)  The  total  amount  of  shares  forfeited. 

(7)  The  total  amount  of  debt  due  from  the  comi)any  in  res|)ect  of  all  mort- 
gages and  charges  which  require  registration. 

(8)  The  names  and  addresses  of  the  i^ersons  who  are  the  directors  of  the 
company  at  the  date  of  the  summary. 

(9)  The  names,  addresses,  and  occupations  of  the  persons  who  have  ceased  to 
be  members  since  the  last  list  w^as  made,  and  the  number  of  shares  held  by 
each  of  them.  The  above  list  and  summary  shall  be  contained  in  a  seimrate 
part  of  the  register,  and  shall  be  completed  within  seven  days  after  such  four- 


«  Great  Eastern  Railway  Co.  r.  Turner  &  L.  R.,  Ch.  App.,  149 ;  Attomey-CJen- 
eral  t'.  Great  Northern  Railway  Co.,  1  Dr.  &  ^.,  15. 

^  See  post,  sec.  39 ;  ex  parte  Contract  Corp.,  3  Ch.,  105 ;  Royal  Bank  of  ludia 
case,  4  Ch.,  252. 

^Companies  act,  1900,  sec.  9. 

*  Companies  act,  1900,  sec.  7. 

^  See  post,  sec.  46. 

f  See  ante,  sec.  7. 

^  Companies  act,  1900,  sec.  12,  subd.  4. 
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te^ith  day  as  is  mentioned  in  this  section,  and  a  copy  shali  forthwith  be  for- 
warded to  the  registrar  of  Joint  stoclc  companies.^* 

Sec.  33.  Penalty  for  false  statement, — If  any  person  in  any  return,  report, 
certificate,  balance  sheet,  or  other  document  required  by  or  for  the  purposes  of 
this  act  willfully  makes  a  statement  false  in  any  material  particular,  knowing 
it  to  be  false,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable  on  con- 
viction on  indictment  to  imprisonment  for  a  term  not  exceeding  two  years  with 
or  without  hard  labor.* 

Sec.  34.  Failure  to  make  report,  penalty,  liability  of  officers. — If  any  com- 
pany under  this  act,  and  having  a  capital  divided  into  shares,  makes  default  in 
complying  with  the  provisions  of  this  act  with  respect  to  forwarding  such  list 
of  members  or  summary  as  hereinbefore  mentioned  to  the  registrar,  such  com- 
pany shall  incur  u  penalty  not  exceeding  £5  for  every  day  during  which  such 
default  continues,  and  every  director  and  manager  of  the  company  who  shall 
knowingly  and  willfully  authorize  or  permit  such  default  shall  incur  the  like 
penalty.^' 

Sec.  35.  Notice  to  he  given  of  changes. — Every  company  under  this  act,  hav- 
ing a  capital  divided  into  shares,  that  has  consolidated  and  divided  its  capital 
into  shares  of  larger  amount  than  its  existing  shares,  or  converted  any  portion 
of  its  capital  into  stock,  shall  give  notice  to  the  registrar  of  Joint  stock  com- 
panies of  such  consolidation,  division,  or  conversion,  specifying  the  shares  so 
consolidated,  divided,  or  converted.' 

Sbc.  36.  Notice  of  increase  of  capital  or  members  to  be  given  to  registrar. — 
Where  a  company  has  a  capital  divided  into  shares,  whether  such  shares  may 
or  may  not  have  l>een  converted  into  stock,  notice  of  any  increase  in  such  capi- 
tal beyond  the  registered  capital,  and  where  a  company  has  not  a  capital  divided 
into  shares,  notice  of  any  increase  in  the  number  of  members  beyond  the  regis- 
tered number  shall  be  given  to  the  registrar,  in  the  case  of  an  increase  of  capi- 
tal, within  fifteen  days  from  the  date  of  the  passing  of  the  resolution  by  which 
such  increase  has  beeii  authorized,  and  in  the  case  of  an  increase  of  members 
within  fifteen  days  from  the  time  at  which  such  increase  of  members  has  l>een 
resolved  on  or  has  taken  place,  and  the  registrar  shall  forthwith  record  the 
amount  of  such  increase  of  capital  or  members. 

Penalty. — If  such  notice  is  not  given  within  the  period  aforesaid,  the  company 
in  default  shall  incur  a  i>enalty  not  exceeding  £5  for  every  day  during  which 
such  neglect  to  give  notice  continues,  and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  willfully  authorize  or  permit  such  default 
shall  incur  the  like  penalty.^ 

Sec.  37.  Registered  office  of  company. — Every  company  under  this  act  sliall 
have  a  registered  office  to  which  all  communications  and  notices  may  be  ad- 
dressed. If  any  comiMiny  under  this  act  carries  on  business  without  having 
such  an  office,  it  shall  incur  a  iienalty  not  exceeding  £5  for  every  day  during 
which  business  is  so  carried  on. 

Sec.  38.  Notice  of  place  of  office. — Notice  of  the  situation  of  such  registered 
office,  and  of  any  change  therein,  shall  be  given  to  the  registrar  and  recorded 
by  him.  ITntil  such  notice  is  given  the  company  shall  not  be  deemed  to  have 
complied  with  the  provisions  of  this  act  with  respect  to  having  a  registered 
office.^ 

SEe.  39.  The  memorandum  of  the  company  Is  absolutely  binding  on  It.  This 
must  be  filed  with  the  registrar  of  companies,  and  must  contain : 

I.  Memm-andum  of  an  unlimited  company. — Where  a  company  is  formed  on 
the  principle  of  having  no  limit  placed  on  the  liability  of  Its  members,  called 
an  imlimited  company,  the  memorandum  of  association  must  contain  the 
following  things: 

(1)  The  name  of  the  proposed  company. 

(2)  The  part  of  the  I^nltecl,  Kingdom  In  which  the  registered  office  of  the 
company  Is  proposed  to  be  situate. 

<3)  The  objects  for  which  the  proposed  company  is  to  be  established. 


'.^mpanies  act,  1862,  sec.  26,  as  amended  by  companies  act,  1900,  sec.  20. 
•5>ce  poBi,  sec.  04. 

*  Companies  act,  1900,  sec.  28. 
^^  Companies  act,  1862,  sec.  27. 
'Companies  act,  1862,  sec.  28. 
^  Companies  act,  1862,  sec.  34. 
f  Companies  act,  1862,  sees.  39  and  40. 
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II.  Memorandum  of  a^sociafion  of  a  company  limited  hy  guaranty.— Where 
the  company  is  formed  on  the  principle  of  having  the  liability  of  its  members 
limited  to  such  amount  as  the  members  respectively  undertalie  to  contribute  to 
the  assets  of  the  company  in  the  event  of  the  same  being  wound  up,  called  a 
company  limited  by  guaranty,  the  memorandum  of  association  shall  contain  the 
following  things: 

(1)  The  name  of  the  proposed  company,  with  the  addition  of  the  word 
"  Limited  "  as  the  last  word  in  such  name. 

(2)  The  part  of  the  United  Kingdom  in  which  the  registered  office  of  the 
company  is  proposed  to  be  situate. 

(3)  The  objects  for  which  the  proposed  company  is  to  be  established. 

(4)  A  declaration  that  each  member  undertakes  to  contribute  to  the  assets  of 
the  company,  in  the  event  of  the  same  being  woimd  up  during  the  time  he  is  a 
member,  or  within  one  year  afterwards,  for  the  payment  of  the  debts  and 
liabilities  of  the  company  contracted  before  the  time  at  which  he  ceases  to  be  a 
member,  and  of  the  costs,  charges,  and  expenses  of  winding  up  the  company, 
and  for  the  adjustment  of  the  rights  of  the  contributorles  amongst  themselves, 
such  amount  as  may  be  required,  not  exceeding  a  specified  sum. 

III.  Memorandum  of  associatUm  of  a  company  limited  hy  shares, — Where  a 
company  is  formed  on  the  principle  of  having  the  liability  of  its  members 
limited  to  the  amount  unpaid  on  their  shares,  called  a  company  limited  by 
shares,  the  memorandum  of  association  shall  contain  the  following  things: 

(1)  The  name  of  the  proposed  company,  with  the  addition  of  the  word 
"  Limited  "as  the  last  word  of  such  name. 

(2)  The  part  of  the  United  Kingdom  In  which  the  registered  office  of  the 
company  is  proposed  to  be  situate. 

(3)  The  objects  for  which  the  proposed  company  is  to  be  established. 

(4)  A  declaration  that  the  liability  of  the  members  is  limited. 

(5)  The  amount  of  capital  with  which  the  company  proposes  to  be  registered, 
divided  Into  shares  of  a  certain  fixed  amount. 

Subject  to  the  following  regulations: 

(3)  That  no  subscriber  shall  take  less  than  one  share. 

(2)  That  each  subscriber  of  the  memorandum  of  association  shall  write 
opposite  to  his  name  the  number  of  shares  he  takes.^ 

By  special  resolution  and  ratification  by  the  court,  the  memorandum  of  asso- 
ciation may  be  altered.* 

Sec.  40.  Articles  of  aHsociaiion  to  he  registered. — The  memorandum  of  asso- 
ciation may,  in  the  case  of  a  company  limited  by  shares,  and  shall,  in  the  case 
of  a  company  limited  by  guaranty  or  unlimited,  be  accompanied,  when  regis- 
tered, by  articles  of  association  signed  by  the  subscribers  to  the  memorandum 
of  association  and  prescribing  such  regulations  for  the  company  as  the  sub- 
scribers to  the  memorandum  of  association  deem  expedient.  The  articles  shall 
be  expressed  in  separate  paragraphs,  numbered  arithmetically.  They  may 
adopt  all  or  any  of  the  provisions  contained  in  the  table  marked  "A"  in  the 
first  schedule  hereto.  They  shall,  in  the  case  of  a  company,  whether  limited 
by  guaranty  or  unlimited,  that  has  a  capital  divided  Into  shares,  state  the 
amount  of  capital  with  which  the  company  proposes  to  be  registered,  and  in 
the  case  of  a  company,  whether  limited  by  guaranty  or  unlimited,  that  has 
not  a  capital  divided  into  shares,  state  the  number  of  members  with  which 
the  company  proposes  to  be  registered,  for  the  purpose  of  enabling  the  registrar 
to  determine  the  fees  payable  on  registration.  In  a  company  limited  by  guar- 
anty or  unlimited,  and  having  a  capital  divided  into  shares,  each  subscriber 
shall  take  one  share  at  least,  and  shall  write  opposite  his  name  In  the  memo- 
randum of  association  the  number  of  shares  he  takes. 

Sec.  41.  In  the  case  of  a  company  limited  by  shares  the  regulations  contained 
in  Table  A  of  the  first  schedule  shall  be  deemed.the  regulations  of  the  company 
except  when  expressly  stated  otherwise  in  the  articles  of  association. 

Sec.  42,  The  articles  of  association  must  be  filed  with  the  registrar  of  joint 
stock  companies.^ 

Sec  43.  The  regulations  of  the  company  above  mentioned  may  be  changed  at 
a  regular  meeting  of  the  company.* 

«  Companies  act,  1862,  sees.  8,  9,  and  10. 
^'SS  and  54  Vict.  c.  62. 
^  Companies  act,  1862,  sees.  14,  15,  and  17. 
^  Companies  act,  1862,  sec.  50. 
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Sec.  44.  Registry  of  special  resolutions. — ^All  special  resolutions  must  be 
printed  and  forwarded  to  the  registrar  of  joint  stock  companies  within  fifteen 
days  after  they  are  passed.  A  penalty  not  exceeding  £5  is  imposed  upon  both 
company  and  officers  for  each  day^s  delay  after  that  time.' 

Sbc.  46.  Registration  of  mortgages  and  charges. — Ever>'  mortgage  or  charge 
created  by  a  company  after  "  January  1,  1901,"  and  l>eing  either  (a)  a  mort- 
gage or  charge  for  the  purpose  of  securing  any  issue  of  debentures;  or  (ft)  a 
mortgage  or  charge  on  uncalled  capital  of  the  company;  or  (c)  a  mortgage  or 
charge  created  or  evidenced  by  an  Instrument  which,  if  executed  by  an  indi- 
vidual, would  require  registration  as  a  bill  of*sale;  or  (d)  a  floating  charge  on 
the  undertaking  or, property  of  the  company  shall,  so  far  as  any  security  on  the 
company's  property  or  undertaking  is  thereby  conferred,  be  void  against  the 
liquidator  and  any  creditor  of  the  company  unless  filed  with  the  registrar 
within  twenty -one  days  after  Its  creation.* 

K. — Reports  to  he  made  to  the  stockholdtrs. 

Sec.  46.  Report  preceding  statuhtry  meeting. — The  directors  shall,  at  least 
seven  days  before  the  day  on  which  the  "  statutory  "  meeting  ^  is  held,  forward 
to  every  member  of  the  company  a  report  certified  by  not  less  than  two  directors 
of  the  company;  and  (e)  the  particulars  of  any  contract,  the  modification  of 
and  manager,  stating  (a)  the  total  number  of  shares  allotted,  distinguishing 
shares  allotted  as  fully  or  partly  paid  up  or  otherwise  than  in  cash,  and  stating 
in  the  case  of  shares  partly  paid  up  the  extent  to  which  they  are  so  paid  up, 
and  in  either  case  the  consideration  for  which  they  have  been  allotted;  (&)  the 
total  amount  of  cash  received  by  the  company  in  resi>ect  of  such  shares  distin- 
guished as  aforesaid;  (c)  an  abstract  of  the  receipts  and  payments  of  the  com- 
pany on  capital  account  to  the  date  of  the  report,  and  an  account  or  estimate 
of  the  preliminary  expenses  of  the  company;  ((f)  the  names,  addresses,  and 
descriptions  of  the  directors,  auditors  (if  any),  manager  (if  any),  and  secretary 
of  the  company;  and  (e)  the  particulars  of  any  contract,  the  modification  of 
wliich  is  to  be  submitted  to  the  meeting  for  its  approval,  together  with  the  par- 
ticulars of  the  modification  or  proposed  modification.*' 

Sec  47.  Annual  statement  to  the  general  meeting. — Once  at  least  in  every 
year  the  directors  shall  lay  before  the  company  in  general  meeting  a  statement 
of  the  income  and  expenditure  for  the  past  year,  made  up  to  a  ilate  not  more 
than  three  months  before  such  meeting. 

The  statement  so  made  shall  show,  arranged  under  the  most  convenient  heads, 
the  amount  of  gross  income,  distinguishing  the  several  sources  from  which  it  has 
been  derived,  and  the  amount  of  gross  expenditure,  distinguishing  the  expense 
of  the  establishment,  salaries,  and  other  like  matters :  every  item  of  expenditure 
fairly  chargeable  against  the  year's  income  shall  be  brought  into  account,  so 
that  a  Just  balance  of  profit  and  loss  may  be  laid  before  the  meeting,  and  in 
cases  where  any  item  of  expenditure  which  may  in  fairness  be  distributed  over 
several  years  has  been  incurred  in  any  one  year  the  whole  amount  of  such 
item  shall  he  stated,  with  the  addition  of  the  reasons  why  only  a  portion  of 
such  expenditure  is  charged  against  the  income  of  the  year. 

Sec  48.  Balance  sheet. — A  balance  sheet  shall  be  made  out  in  every  year 
and  laid  before  the  company  in  general  meeting  and  such  balance  sheet  shall 
contain  a  summary  of  the  property  and  liabilities  of  the  company  arranged 
under  the  heads  appearing  in  the  form  annexed  to  this  table,  or  as  near  thereto 
as  circumstances  admit. 

Sec.  49.  Balance  sheet  served  on  members. — A  printed  copy  of  such  balance 
sheet  shall,  seven  days  previous  to  such  meeting,  be  served  on  every  member  in 
the  manner  in  which  notices  are  hereinafter  directed  to  be  served.  This  may 
be  changed.' 

Sec.  50.  Reports  to  he  credited. — Every  auditor  of  a  company  (who  shall  be 
neither  a  director  nor  an  officer  of  the  company)  shall  have  a  right  of  access  at 
all  times  to  the  books  and  accounts  and  vouchers  of  the  company,  and  shall  be 
entitled  to  require  from  the  directors  and  officers  of  the  company  such  informa- 


'  Companies  act,  1862,  sec.  53.    See  ante,  sec.  2. 

*  Companies  act,  1900,  sec.  14. 

*  See  ante,  sec.  7. 
'^Companies  act   1900   sec.  12. 

« See  ante,  sees.  41  and  43;'companles  act,  1862,  Scb.  I,  Table  A.  arts.  79-82. 
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tion  and  explanation  as  may  he  necessary  for  the  iierforraance  of  the  duties 
of  the  auditors,  and  the  auditors  shall  sign  a  certificate  at  the  foot  of  the  balance 
sheet  stating  whether  or  not  all  their  requirements  as  auditors  have  been  com- 
plied with,  and  shall  make  a  report  to  the  shareholders  on  the  accounts  ex- 
amined by  them  and  on  every  balance  sheet  laid  before  the  company  in  general 
meeting  during  their  tenure  of  office;  and  in  every  such  report  shall  state 
whether,  in  their  o|)inlon,  the  balance  sheet  referred  to  In  the  report  is  properly 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's 
affairs  as  shown  by  the  books  of  the  company,  and  such  report  shall  be  read 
before  the  company  in  general  meeting.** 

Sec.  51.  Copies  of  memorandum  and  resolutions  for  members, — ^The  com|)any 
must  supply  to  members  on  demand  printed  copies  of  its  memorandum  and  arti- 
cles, and  of  any  si)eci.al  resolutions ;  and  for  failure  to  do  so  the  company  shall 
incur  a  penalty  not  to  exceed  £1  for  each  offense.* 

Sec.  52.  Notice  of  meeting  to  be  given  to  members. — In  the  case  of  companies 
limited  by  shares,  at  least  seven  days'  notice  of  a  general  meeting  must  be  given 
members.  This  notice  must  specify  the  place,  the  day,  and  the  hour  of  meeting, 
and  in  case  of  S|)ecial  business  the  general  nature  of  that  business.  This  rule 
can  be  changed  by  the  articles  of  association  or  an  amendment  thereon.^ 

L. — Privileges  of  stockholders  regarding  examination  of  books  and  oversight  of 

business. 

Sec.  53.  Accounts  to  be  kept. — The  directors  shall  cause  true  accounts  to  be 
kept — 

Of  the  stock  in  trade  of  the  company ; 

Of  the  sums  of  money  received  and  exi)ended  by  the  company,  and  the  matter 
in  respect  of  which  such  receipt  and  expenditure  took  place ;  and. 

Of  the  credits  and  liabilities  of  the  company. 

Sec  54.  Right  of  stockholder  to  inspect  accounts. — The  books  of  account 
shall  be  kept  at  the  registered  office  of  the  company,  and,  subject  to  any  reason- 
able restrictions  as  to  the  time  and  manner  of  inspecting  the  same  that  may  be 
imposed  by  the  C4)nii)any  in  general  meeting,  shall  be  open  to  the  inspection  of 
the  members  during  the  hours  of  business.*  Above  applies  only  to  companies 
limited  by  shares  and  may  be  changed  by  the  articles  of  association.^ 

Sec.  55.  Register  of  members, — Every  company  under  this  act  shall  cause  to 
be  kept  in  one  or  more  books  a  register  of  its  members,  and  there  shall  be  en- 
tered therein  the  following  particulars: 

(1)  The  names  and  addresses,  and  the  occupations,  If  any,  of  the  members  of 
the  company,  with  the  addition,  in  the  case  of  a  company  having  a  capital 
divided  into  shares,  of  a  statement  of  the  shapes  held  by  each  member,  dis- 
tinguishing each  share  by  its  number,  and  the  amount  paid  or  agreed  to  be 
considered  as  paid  on  the  shares  of  each  member. 

(2)  The  date  at  which  the  name  of  any  person  was  entered  in  the  register  as 
a  member. 

(3)  The  date  at  which  any  person  ceased  to  be  a  member. 

And  any  company  acting  In  contravention  of  this  section  shall  incur  a  penalty 
not  exceeding  £5  for  every  day  during  which  its  default  with  complying  with  the 
provisions  of  this  section  continues,  and  every  director  or  manager  of  the  com- 
pany who  shall  knowingly  and  willfully  authorize  or  permit  such  contravention 
of  this  section  shall  Incur  a  penalty  not  exceeding  £5  for  every  day  during  which 
its  default  with  complying  with  the  provisions  of  this  section  continues,  and 
every  director  or  manager  of  the  company  who  shall  knowingly  and  willfully 
nuthorlze  or  permit  such  contravention  shall  Incur  like  penalty.' 

Sec.  56.  Register  of  members  to  be  kept  at  registered  office  and  to  be  open  to 
inspection  by  members. — The  register  of  members,  commencing  from  the  date 
of  the  registration  of  the  company,  shall  be  kept  at  the  registered  office  of  the 
company  hereinafter  mentioned.  Except  when  closed  as  hereinafter  mentioned,* 
it  shall,  during  business  hours,  but  subject  to  such  restrictions  as  the  company 

^Companies  act,  1900.  sec.  23. 

*  Companies  act,  1S62,  sees.  19  and  54. 

^  See  ante,  sees.  41  and  43;  the  companies  act.  1S02,  Sch.  I,  Table  A.  art.  35. 

*  Ck)mpanles  act,  1862,  Sch.  I,  Table  A,  art.  78, 
*See  ante,  sees.  41  and  43. 

t  Companies  act,  1862,  sec.  25. 
^  See  sec.  57. 
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in  general  meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day  he 
appointed  for  inspection,  he  open  to  the  inspection  of  any  meniher  gratis,  and 
to  the  inspection  of  any  other  person  on  the  payment  of  1  shilling,  or  such  less 
sum  as  the  company  may  prescribe  for  each  inspection,  and  every  such  member 
or  other  person  may  require  a  copy  of  such  register  or  any  part  thereof,  or  of 
luch  list  or  summary  of  members  as  is  hereinbefore  mentioned,  on  payment 
of  6  pence  for  eveY-y  100  words  required  to  be  copied:  If  such  inspection  or 
copy  is  refused,  the  companji  shall  incur  for  each  refusal  a  penalty  not  ex- 
ceeding £2,  and  a  further  penalty  not  exceeding  £2  for  every  day  during  which 
such  refusal  continues,  and  every  director  and  manager  of  the  company  who 
shall  knowingly  authorize  or  permit  such  refusal  shall  incur  the  like  pen- 
alty; and  in  addition  to  the  above  penalty  as  respects  companies  registered 
in  England  and  Ireland,  any  Judge  sitting  in  chambers,  or  the  vice-warden 
of  the  stannaries,  in  the  case  of  companies  subject  to  his  Jurisdiction,  may 
by  order  compel  an  immediate  inspection  of  the  register.** 

Sec.  57.  Books  may  be  cloned  thirty  days  each  year. — Any  company  under  this 
act  may,  upon  giving  notice  by  advertisement  in  some  newspaper  circulating 
in  the  district  in  which  the  registered  oflBce  of  the  company  is  situated,  close 
the  register  of  members  for  any  time  or  times  not  exceeding  In  the  whole  thirty 
days  In  each  year.*' 

Sec.  58.  Remedy  for  improper  entry  or  omission  in  register, — If  the  name  of 
any  |)erson  Is  without  sufficient  cause  entered  in  or  omitted  from  the  register 
of  members  of  any  company  under  this  act,  or  if  default  Is  made  or  un- 
necessary delay  takes  place  In  entering  on  the  register  the  fact  of  any  person 
having  ceased  to  be  a  member  of  the  company,  the  person  or  member  ag- 
grieved, or  any  member  of  the  company,  or  the  company  Itself,  may,  as  re- 
spects companies  registered  In  England  and  Ireland,  by  motion  In  any  of 
Her  Majesty's  superior  courts  of  law  or  equity  or  by  an  application  to  a 
Judge  sitting  In  chambers,  or  to  the  vice-warden  of  the  stannaries  in  the  case 
of  companies  subject  to  his  Jurisdiction  apply  for  an  order  of  the  court  that  the 
register  may  be  rectified,  and  the  court  may  either  refuse  such  application, 
with  or  without  costs,  to  be  paid  by  the  applicant,  or  it  may.  if  satisfied  with 
the  Justice  of  the  case,  make  an  order  for  the  rectification  of  the  register, 
and  may  direct  the  company  to  pay  all  the  costs  of  such  motion,  application, 
or  petition,  and  any  damages  the  party  aggrieved  may  have  sustained.  The 
court  may  in  any  proceeding  under  this  section  decide  on  any  question  re- 
lating to  the  title  of  any  person  who  Is  a  party  to  such  proceeding  to  have 
his  name  entered  In  or  omitted  from  the  register,  whether  such  question 
arises  between  two  or  more  members,  or  alleged  members,  or  between  any 
members  or  alleged  members  and  the  company,  and  generally  the  court  may 
In  any  such  proceeding  decide  any  question  that  it  may  be  necessary  ojr  ex- 
f-edlent  to  decide  for  the  rectification  of  the  register.^ 

Sec.  59.  Register  of  mortgages  to  he  kept, — Every  limited  company  under 
this  act  shall  keep  a  register  of  all  mortgages  and  charges  specifically  affect- 
ing property  of  the  company,  and  shall  enter  in  such  register  in  respect  to 
each  mortgage  or  charge  a  short  description  of  the  proi^erty  mortgaged  or 
charged,  the  amount  of  charge  created,  and  the  names  of  the  mortgagees  or 
persons  entitled  to  such  charge.  If  any  part  of  the  property  Is  mortgaged  or 
charged  without  such  entry  as  aforesaid  being  made,  every  director,  mana- 
ger, or  other  officer  who  knowingly  and  willfully  authorizes  or  permits  the 
omission  of  such  entry  shall  Incur  a  penalty  not  exceeding  £50.  The  said 
register  of  mortgages  shall  be  open  to  inspection  by  any  creditor  or  member 
of  the  company  at  all  reasonable  times,  and  if  such  inspection  is  refused,  any 
officer  of  the  company  refusing  the  same,  and  every  director  and  manager 
of  the  company  authorizing  or  knowingly  and  willfully  permitting  such  re- 
fusal, shall  incur  a  penalty  not  exceeding  £5,  and  a  further  penalty  not  ex-' 
ceeding  £2  for  every  day  during  which  such  refusal  continues,  and  in  addi- 
tion to  the  above  penalty  the  court  may  by  order  compel  an  immediate  Inspec- 
tion of  the  register.* 

Sec.  00.  Extraordinary  general  meeting, — Notwithstanding  anything  in  any 
regulations  of  a  company,  the  directors  of  a  cfimimuy  shall,  (»n  the  requisition 


^  Companies  act,  18G2,  sec.  32. 
6  (\>mpanies  act,  18(>2,  se(\  'X\. 
""  Companies  act,  1802.  sec.  ;;r». 
''Companies  act,  1802,  se<*.  43. 
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of  the  holders  of  not  less  than  one-tenth  of  the  Issued  capital  of  the  company 
upon  which  all  calls  or  other  sums  then  due  have  been  paid,  forthwith  proceed 
to  convene  an  extraordinary  general  meeting  of  the  company.® 

M. — Methods  of  taxation  of  corporations. 

Sec.  61.  Stamps, — Articles  of  association,  contracts  for  sale  of  shares,  letters 
of  allotment,  mortgages  of  shares,  proxy  paperf,  scrip  certificates,  transfers 
of  shares,  insurance  policies,  and  other  papers  used  by  corporations  must  be 

stamped. 

Sec.  62.  Income  tax. — ^The  treasurer  of  a  company  must  make  out  a  list  of 
the  income  of  the  company,  and  deliver  it  to  the  assessor  of  taxes,  and  the  in- 
come as  thus  ascertained  is  taxed.^ 

N.— Special  methods  of  control  hy  the  Qovernment. 

Sec.  63.  Board  of  trade.— The  board  of  trade  in  England  is  one  of  the  ad- 
mlnstrative  departments  of  government,  being  a  committee  of  the  privy  council 
which  Is  appointed  for  the  consideration  of  matters  relating  to  trade.  The 
president  of  the  board  of  trade,  its  real  executive  officer,  is  a  member  of  the 
cabinet,  with  an  official  salary  of  £2.000.  The  rules  made  by  this  board  within 
the  scope  of  its  authority  have  the  force  of  law. 

Sbo.  64.  Registrars  appointed. — ^The  board  of  trade  may  from  time  to  time 
appoint  such  registrars  and  clerks  as  they  may  think  necessary  for  the  regis- 
tration of  companies.  The  board  of  trade  may  make  such  regulations  as  they 
think  ht  with  respect  to  the  duties  to  be  performed  by  such  registrars  aforesaid. 

Public  may  inspect  records  of  registrar. — E3very  person  may  Inspect  the  doc- 
uments kept  by  the  registrar  of  Joint-stock  companies,  upon  the  payment  of  a 
fee  to  be  fixed  by  the  board  of  trade.  Numerous  certificates  and  reports  must 
be  filed  by  each  company  with  the  registrar  of  companies.*' 

Sec.  66.  Examination  of  affairs  of  company  by  inspectors. — The  board  of 
trade  may  appoint  one  or  more  competent  inspectors  to  examine  into  the  af- 
fairs of  any  company  under  this  act,  and  to  report  thereon,  In  such  manner  as 
the  board  may  direct  upon  the  applications  following: 

(1)  Banking  company  with  capital  divided  into  shares. — In  case  of  a  bank- 
ing company  that  has  a  capital  divided  Into  shares,  upon  the  application  of 
members  holding  not  less  than  one-third  part  of  the  whole  shares  of  the  com- 
pany for  the  time  being  Issued ; 

(2)  Oher  than  hanking  companies  have  capital  divided  into  shares. — In  the 
case  of  any  other  than  a  banking  company  that  has  a  capital  divided  into 
shares,  upon  the  application  of  members  holding  not  less  than  one-fifth  part 
of  the  whole  shares  of  the  company  for  the  time  being  Issued. 

(3)  Company  not  having  its  capital  divided  into  shares. — In  the  case  of  any 
company  not  having  a  capital  divided  into  shares,  and  upon  the  application  of 
members  being  in  number  not  less  than  one-fifth  of  the  whole  number  of  per- 
sons for  the  time  being  entered  on  the  raster  of  the  company  as  members. 

Sec.  66.  Application  to  he  supported  by  evidence — Board  may  require  appli- 
cants to  give  security. — ^The  application  shall  be  supported  by  such  evidence  as 
the  board  of  trade  may  require  for  the  purpose  of  showing  that  the  applicants 
have  good  reason  for  requiring  such  investigation  to  be  made,  and  that  they 
are  not  actuated  by  malicious  motives  in  instituting  the  same:  the  board  of 
trade  may  also  require  the  applicants  to  give  security  for  the  payment  of  the 
costs  of  the  inquiry  before  appointing  any  inspector  or  inspectors. 

Sec.  67.  Inspection  of  books — Officers  examine  under  oath, — It  shall  be  the 
duty  of  all  officers  or  agents  of  the  company  to  produce  for  the  examination  of 
the  inspectors  all  books  and  documents  In  their  custody  or  power.  Any  Inspector 
may  examine  upon  oath  the  officers  and  agents  of  the  company  In  relation  to 
Its  business  and  may  administer  such  oath  accordingly.  If  any  officer  or  agent 
refuses  to  produce  any  book  or  document  herelnby  directed  to  be  produced,  or 
to  answer  any  question  relating  to  the  affairs  of  the  company,  he  shall  incur 
a  penalty  not  exceeding  £5  In  respect  of  each  offense. 


^  Companies  act,  1900,  sec.  13. 

^  5  and  6  Vic.  eh.  .H.5.  sees.  40,  44  and  54,  and  42-*.S  Vic,  ch.  21,  sec.  18. 
c  Companies  act,  1862,  sec  174.    See  ante,  sees.  2,  32,  34,  35.  36,  38-40,  42,  44. 
and  post,  sees.  70  and  77. 
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Sec.  68.  Result  of  eafaminatian  made  known  to  hoard  and  membera  of  com- 
pany.— Upon  the  couclusion  of  the  examination  the  inspectors  shall  report  their 
opinion  to  the  board  of  trade.  A  copy  shall  l>e  forwarded  by  the  board  of  trade 
to  the  registered  office  of  the  company,  and  a  further  report  shall,  upon  the 
request  of  the  members  upon  whose  application  the  inspection  was  made,  be 
delivered  to  them  or  to  any  one  or  more  of  them.® 

Sec.  69.  Statements  by  insurance  and  other  companies, — Every  limited  bank- 
ing compaliy  and  every  insurance  company  and  deposit,  provident,  or  benefit 
society  under  this  act  shall,  before  it  commences  business  and  also  on  the  first 
Monday  in  February  and  the  first  Monday  in  August  in  every  year  during 
which  it  carries  on  business,  make  a  statement  in  the  following  form : 

Form  of  statement. — ^The  capital  of  the  company  is  divided  into shares 

of each.    The  number  of  shares  issued  is .    Calls  to  the  amount  of 

pounds  per  share  have  been  made,  under  which  the  sum  of pounds 

has  been  received. 

The  liabilities  of  the  company  on  the  1st  day  of  January  (or  July)  were: 

Debts  owing  to  sundry  persons  by  the  company — 

On  Judgment, . 

On  specialties, . 

On  notes  or  bills, . 


On  simple  contracts,  — 
On  estimated  liabilities. 


The  assets  of  the  company  on  that  day  were — 
Government  securities  (stating  them), 


Bills  of  exchange  and  promissory  notes, . 

Cash  at  the  bankers, . 

Other  securities, . 

Or  as  near  thereto  as  circumstances  will  admit,  and  a  copy  of  such  statement 
shall  be  put  up  in  a  conspicuous  place  in  the  registered  office  of  the  company, 
and  in  every  branch  office  or  place  where  the  business  of  the  company  is  car- 
ried on,  and  if  default  is  made  in  compliance  with  the  provisions  of  this  sec- 
tion, the  comimny  shall  be  liable  to  a  penalty  not  exceeding  £5  for  every  day 
during  which  such  default  continues,  and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  willfully  authorize  or  permit  such  default 
shall  incur  the  like  penalty. 

Every  member  and  every  creditor  of  any  company  mentioned  in  this  section 
shall  be  entitled  to  a  copy  of  the  above-mentioned  statement  on  payment  of  a 
sum  not  exceeding  6  pence.^ 

Sec.  70.  Register  of  directors  and  managers. — Every  company  under  this  act 
and  not  having  a  capital  divided  into  shares  shall  keep  at  its  registered  office 
a  register  containing  the  names  and  addresses  and  occupations  of  its  directors 
or  managers,  and  shall  send  to  the  registrar  of  Joint-stock  companies  a  copy 
of  such  register,  and  shall  from  time  to  time  notify  the  registrar  of  any  change 
that  takes  place  in  such  directors  or  managers. 

Sec  71.  For  violation  of  the  above  provision  a  i)enalty  is  imposed  of  not  more 
than  £5  for  each  day,  and  each  cHtector  or  manager  is  liable  for  the  same.^ 

O. — Special  Jaws  regarding  monopolies. 

Sec  72.  Atnalgamation  of  insurance  companies. — When  it  is  intended  to  amal- 
gamate two  or  more  (life  insurance)  companies,  or  to  transfer  the  life  assurance 
business  of  one  company  to  another,  the  directors  of  any  one  or  more  of  such 
companies  may  apply  to  the  court,  by  petition,  to  sanction  the  proposed  arrange- 
ment, notice  of  such  application  being  published  in  the  Gazette,  and  the  court, 
after  hearing  the  directors  and  other  persons  whom  it  considers  entitled  to 
be  heard  upon  the  petition,  may  confirm  the  same  if  it  is  satisfied  that  no  suffi- 
cient objection  to  the  arrangement  has  been  established. 

Sec  73.  Notice  to  policy  holders — Contract  open  to  inspection. — Before  any 
such  application  is  made  to  the  court  a  statement  of  the  nature  of  the  amalga- 
mation or  transfer,  as  the  cose  may  be,  together  with  an  abstract  containing  the 
material  facts  embodied  in  the  agreement  or  deed  under  which  such  amalgama- 
tion or  transfer  is  proposed  to  be  effected  and  copies  of  the  actuarial  or  other 
reports  upon  which  siich  agreement  or  deed  Is  founded  shall  be  forwarded  to 


^  Companies  act,  1862,  sees.  56  to  50. 

*  Companies  act,  1862,  sec.  44. 

°  Companies  act,  1S62,  sees.  45  and  46  as  amended  by  companies  act,  1900. 
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each  jollcy  holder  of  «ich  compfliiy  in  ease  of  amalpiiDation  or  to  esich  poHcy 
holder  of  the  transferred  company  lu  case  of  transfer:  and  the  agreement  or 
deed  under  which  snch  amalgamation  or  transfer  is  effected  shall  be  open  for 
the  inspection  of  the  policy  holders  and  shareholders  at  the  office  or  offices  of 
the  company  or  companies  for  a  period  of  fifteen  days  after  the  Issuing  of  the 
abstract  herein  provided. 

Sec.  74.  When  court  tcill  not  sanction  arrangement. — The  court  shall  not 
sanction  any  amalgamation  or  transfer  in  any  case  in  which  it  ap|)ear8  to 
the  court  that  policy  holders  representing  one-tenth  or  more  of  the  total 
amount  assured  in  any  company  which  is  proposed  to  amalgamate  or  in 
any  company  the  business  of  which  it  is  proiwsed  to  transfer  dissent  from 
such  amalgamation  or  transfer. 

Sec.  75.  Sanction  of  court  necessary. — No  company  shall  amalgamate  with 
another  or  transfer  its  business  to  another  unless  such  amalgamation  or  trans- 
fer is  confirmed  by  the  court  in  accordance  with  this  section:  Provided^  at- 
ways.  That  this  section  shall  not  apply  in  any  case  In  which  the  business  of 
any  company  which  is  sought  to  be  amalgamated  or  transferred  does  not 
comprise  the  business  of  life  assurance.^ 

Sec  76.  Report  of  assets  and  liabilities  to  hoard  of  trade. — When  an  amal- 
gamation takes  place  between  any  companies,  or  when  the  business  of  one  com- 
pany Is  transferred  to  another  company,  the  combined  company  or  purchasing 
company,  as  the  case  may  be,  shall,  within  ten  days  from  the  date  of  the  com- 
pletion of  the  amalgamation  or  transfer,  deposit  with  the  board  of  trade  cer- 
tified copies  of  statements  of  the  assets  and  liabilities  of  the  companies  con- 
cerned in  such  amalgamation  or  transfer,  together  with  a  statement  of  the 
nature  and  terms  of  the  amalgamation  or  transfer,  and  a  certified  copy  o^the 
agreement  or  deed  under  which  such  amalgamation  or  transfer  is  effected, 
and  certified  copies  of  the  actuarial  or  other  reports  upon  which  such  agree- 
ment or  deed  is  founded,  and  the  statement  or  agreement  or  deed  of  amalga- 
mation or  transfer  shall  be  accompanied  by  a  declaration  under  the  hand  of 
the  chairman  of  each  company  and  the  principal  managing  officer  of  each  com- 
pany that  to  the  best  of  their  belief  every  payment  made  or  to  be  made  to 
any  person  whatsoever  on  account  of  the  said  amalgamation  or  transfer  is 
therein  fully  set  forth,  and  that  no  other  payment  beyond  those  set  forth 
have  been  made,  or  are  to  be  made,  either  in  money,  policies,  bonds,  valuable 
securities,  or  other  proi)erty  by  or  with  the  knowledge  of  any  parties  to  tbe 
said  amalgamation  or  transfer.^ 

Sec.  77.  Documents  kept  hy  registrar  and  open  to  inspection. — The  board  of 
trade  may  direct  any  printed  or  other  document  required  by  this  act,  or  cer- 
tified copies  thereof,  to  be  kept  by  the  registrar  of  joint  stock  companies  or 
other  ofl^cer  of  the  board  of  trade,  and  any  person  may,  on  payment  of  soch 
fees  as  the  board  of  trade  may  direct  inspect  the  same  at  his  office  and  pro- 
cure copies  thereof.^ 

Sec.  78.  Penalty  for  default. — Every  company  which  makes  default  in  com- 
plying with  the  requirements  of  this  act  shall  be  liable  to  a  penalty  not  ex- 
ceeding £50  for  every  day  during  which  the  default  continues:  and  if  default 
continues  during  a  period  of  three  months  after  notice  of  default  by  the  board 
of  trade,  w^hlch  notice  shall  be  published  in  one  or  more  newspapers  as  the 
board  of  trade  may  direct,  and  after  such  publication  the  court  may  order 
the  winding  up  of  the  company  upon  the  application  of  one  or  more  policy 
holders  or  shareholders.^^ 

Sec  70.  Parliament  to  have  abstract  of  reports. — The  board  of  trade  shall 
lay  annually  before  Parliament  the  statements  and  abstracts  of  reports  de- 
posited with  them  under  this  act  during  the  preceding  year.' 

The  Chairman.  Is  a  false  material  statement  considered  as  per- 
jury ? 

Mr.  Jen:ks.  It  is  severely  punished  by  holding  the  promoters  lia- 
ble.    They  must  make  good  their  statements. 

The  Chairman.  That  is  not  quite  a  penal  proposition. 


<*  Life  assurance  companies  act,  1870,  sec.  14. 
*  Life  assurance  companies  act,  1870,  sec.  15. 
^  Life  assurance  companies  act,  1870,  sec.  10. 
<*  Life  assurance  companies  act,  1870,  sec.  18. 
« Life  assurance  companies  act,  1870,  sec.  24. 
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Mr.  Jenks  (reading).  ''Promoters  are  personally  liable,"  as  the 
law  shows.     [Printed  in  full  before.] 

The  Chairman.  Does  it  require  the  filing  of  that  information  in 
any  special  place? 

Mr.  Jenks.  Yes,  sir:  it  is  filed  in  London. 

The  Chairman.  'Where  it  is  accessible  to  the  public? 

Mr.  Jenks.  Yes,  sir;  it  is  filed  with  the  board  of  trade.  I  have 
seen  it  there  myself. 

The  Chairman.  It  is  verv  much  upon  the  lines  of  this  publicity 
bill? 

Mr.  Jenks.  Yes,  sir:  it  is  along  that  line.  That  is  why  we  in 
our  bill  are  undertaking  to  cover  a  good  many  of  these  things.  In 
requiring  this  amount  of  publicity  we  thought  we  would  stop  a 
great  many  of  those  abuses.    I  can  say  further  that  so  far  as 

Mr.  Emery.  AVTiat  you  have  just  read  here  relates  to  the  conditions 
required  for  the  issuance  of  the  charter. 

Mr.  Jenks.  Yes,  sir;  this  in  regard  to  the  incorporation;  but  all 
the  way  through  the  law  there  are  requirements  with  respect  to  the 
responsibility  of  the  directors  and  with  respect  to  stock:  and  the 
restrictions  upon  the  management  of  the  company ;  all  that  is  gone 
into  pretty  thoroughly.  The  reason  I  spoke  of  that  is  that  I  wanted 
to  controvert,  if  you  please,  something  of  the  statement  that  Mr. 
Emery  made,  because  it  seemed  to  me  that  we  ought  not  to  assume 
from  the  way  England  has  succeeded  in  preventing  some  of  the 
abuses  that  her  method  is  primarily  in  removing  restraints  of  trade. 
It  was  found  that  in  addition  to  that  it  was  putting  into  a  law  restric- 
tions very  much  the  same  as  we  have  put  into  our  bill. 

The  Chairman.  I  do  not  think,  Professor,  that  anybody  cares  to 
controvert  the  wisdom  of  the  general  suggestion.  The  single  ques- 
tion is  whether  under  the  method  here  it  is  competent  to  accomplish 
the  result.  The  result,  so  far  as  I  know,  everybody  agrees  with  you 
in ;  that  is,  the  general  concensus  of  opinion  as  to  the  wisdom  and 
propriety  of  the  publicity  is  agreed  to.  The  main  question  is  whether 
it  is  a  competency  under  the  provisions  of  your  bill. 

Mr.  Jbnkjs.  There  was  one  other  thing,  however,  which  was  not 
brought  out  and  upon  which  a  great  many  questions  have  been  asked. 
That  much  with  reference  to  them.  I^t  me  sum  up  again.  If  we  let 
an  act  like  the  Sherman  antitrust  act  stand  upon  our  statute  books 
without  considerable  modification  in  the  sweeping  nature  of  its  pro- 
hibitions, we  are  bound  to  force  upon  the  people  on  the  one  hand  an 
evasion  of  the  law,  not  to  say  a  violation  of  the  law — it  may  be  either 
one  or  the  other — and  then  in  the  second  place  they,  in  attempting  to 
live  under  the  law-  so  far  as  they  can — under  the  letter  and  the  spirit 
even — they  will  be  forced  into  other  forms  of  combination  that  will 
be  just  as  detrimental  as  anything  we  have  now\  It  is  the  wise  thing 
for  a  le^slature  to  meet  a  question  of  that  kind  openly  and  fairly, 
recognizing  what  business  conditions  are  and  saying  that  we  are  go- 
ing to  meet  those  conditions  in  such  a  wav  that  business  men  will  be 
open  and  above  board  in  what  they  are  cloing.  Now,  that  is  really 
all  there  is  back  of  our  bill. 

The  Chairman.  Now,  Professor,  while  these  suggestions  are  very 

frtinent  and  apt,  do  you  at  the  same  time  have  in  mind — which 
suppose  is  the  inherent  factor — that  it  is  iippossible  to  deal  with 
economic  conditions  by  affirmative  penal  legislation ;  that  you  would 
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have  under  any  circumstanoes  more  or  less  'individual  embarraas- 
ment? 

Mr.  Jenks.  That  is  always  to  be  expected. 

The  Chairman.  The  mere  fact  that  abuses  exist  does  not  of  itself 
necessarily  indicate  the  occasion  for  a  change,  because  they  do  always 
exist,  but  the  question  is  whether  or  not  on  the  whole  they  have  so 
increased  in  number.     That  is  your  suggestion? 

Mr.  Jenks.  To  so  ^reat  a  degree. 

The  Chairman.  I  do  not  suppose  we  could  expect  under  ordinary 
human  conditions  to  affirmatively  control  economic  conditions  by 
affirmative  penal  legislation.  Now  the  only  question  is  whether 
they  have  really  increased  to  such  a  degree  as  to  require  anv  reme- 
dial legislation  that  would  not  submit  itself  to  the  same  criticism  1 

Mr.  Jenks.  I  would  put  it  in  a  little  different  way;  I  would  sbj 
whether  under  existing  law  abuses  exist  to  so  great  a  degree  that  it 
seems  likely  that  we  can  lessen  those  evils  by  a  change  of  me  law.  It 
is  not  necessarilv  a  matter  of  increase;  it  is  a  matter  of  prevsent  exist- 
ence. Now,  as  t  said  before,  the  passage  of  the  Sherman  antitrust  act 
did  not  stop  combinations ;  it  changed  the  form  of  the  combination, 
and  moreover  it  changed  the  form  in  a  way  that  tended  to  strengthen 
the  monopolistic  features  of  the  corporation.  That  is  to  say,  it  actu- 
ally did  more  harm  than  it  did  good  along  the  line  that  it  was  in- 
tended to  affect.  That  act — ^if  it  w^as  intended  to  do  anything  it  was 
intended  to  stop  monopoly,  and  in  my  judgment  it  actually  increased 
the  monopolistic  features. 

Mr.  Stebbins.  In  what  raspect  is  that  true,  if  I  may  ask? 

Mr.  Jenks.  Simply  in  this  respect,  that  the  changing  of  our  form 
of  law,  and  keeping  it  in  the  form  in  which  it  was  put  in  the  Sher- 
man Act — ^and  also,  I  may  say,  in  the  antitrust  law  of  the  different 
States — was  to  force  the  people  who  were  making  those  agreements 
into  one  single  corporation  that  could  be  managed  by  one  man. 
Now,  that  gives  it  greater  monopolistic  power  than  if  they  were 
combined  in  a  lesser  way,  simply  by  agreements  from  which  anyone 
could  withdraw. 

The  Chairman.  The  proposition  is  that  instead  of  being  trustees 
who  represented  a  large  number  of  corporations  and  acted  through 
a  board  of  trustees,  that  all  those  corporations  thus  organized  to- 
gether afterwards  consolidated  themselves  into*the  form  of  one  cor- 
poration. 

Mr.  Martin.  Right  there,  I  would  suggest  that  that  was  done  in 
violation  of  the  act,  not  because  of  the  act.  That  was  done  because 
the  act  was  not  enforced. 

Mr.  Jenks.  What  the  chairman  has  said  with  reference  to  the 
trustees  would  of  coui'se  apply  to  the  few  trusts,  but  as  a  matter  of 
fact 

The  Chairman.  Take,  for  instance,  the  commission  that  investi- 
gated very  thoroughly  the  Standard  Oil  Company.  Now,  prior  to 
the  enactment  of  the  Sherman  antitrust  law  you  had  an  organiza- 
tion such  as  you  have  described.  Then  came^  along  the  Sherman 
antitrust  law,  and  then  immediately,  or  within  a  short  time,  you 
had  the  Standard  Oil  Company  of  New  Jersev,  which  in  its  organi- 
zation represented  all  the  different  organizations  that  were  created 
under  that  trust  organization.  Now,  in  that  particular  matter  do 
you  not  only   increase   the  difficulty,   but   increase   the  control  by 
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reason  of  the  change  of  form,  except,  as  you  say,  was  more  direct 
or  possible  under  the  corporate  form  than  under  the  lesser  general 
form  of  aji^reement  represented  by  the  trustees. 

Mr.  Jenks.  There  was  an  intermediate  step  that  was  very  inter- 
esting from  the  legal  as  well  as  from  the  business  point  of  view. 
The  trustees  of  the  Standard  Oil  trust  were  a  small  number  of  men. 
The  first  act  that  was  taken  after  it  was  decided  that  the  tnist  itself 
was  illegal-: 

Mr.  Emery.  Excuse  me;  that  was  under  the  laws  of  Ohio. 

Mr.  Jenks.  I  am  not  speaking  of  that  law  exactly.  The  first  act 
that  was  taken  after  the  dissolution  of  the  trust  was  to  organize  a 
number  of  absolutely  independent  companies  with,  however,  identical 
boards  of  directors,  so  that  those  same  directors  naturally,  each  acting 
for  their  own  companies,  acted  together  just  as  effectively  as  they 
had  acted  before  as  a  trust,  and  then  there  came  the  still  further 
consolidating,  putting  more  power,  relatively  speaking,  into  the  hands 
of  the  Standard  Oil  Company  of  New  Jersey.  The  same  thing 
holds,  of  course,  with  reference  to  every  organization.  The  point  I 
wish  to  insist  upon  is  that  when  you  attempt  to  legislate  contrary  to  a 
distinct  point  of  view 

Mr.  Martin.  Right  on  that  point,  and  I  think  that  is  the  vital 

feint  of  this  whole  business,  and  with  the  permission  of  the  Professor 
would  like  to  have  the  opportunity  of  interrupting  him  a  moment 
tliere  to  ask  if  it  is  not  a  fact,  a  manifest  fact,  that  the  consolidation 
into  still  more  compact  and  monopolistic  form  of  concerns  like  the 
Standard  Oil  trust  and  the  Steel  trust  and  kindred  organizations,  was 
due  to  the  failure  of  the  Government  to  enforce  the  statute  against 
it,  and  not  to  any  fault  in  the  statute  itself.  Is  it  not  a  fact  that  the 
criminal  provisions  of  that  statute  have  not  been  enforced  against 
anv  of  those  great  combinations? 

Mr.  Jenks.  I  would  answer  that  question  in  this  wav — I  still 
adhere  to  the  position  that  I  took  before,  that  the  act  itsell  was.  not 
intentionally,  of  course,  but  indirectly,  in  my  judgment,  the  cause  of 
this  change  in  the  form  of  organization.  Whether  those  men  were 
directly  prosecuted  or  not,  there  were  very  many  of  them,  and  of 
course  they  were  prosecuted  under  the  State  laws  in  very  many  cases. 
They  were  of  the  opinion  that  they  were  in  danger  of  prosecution  all 
the  time,  and  so,  as  their  lawyers  have  doubtless  told  you,  as  they  have 
told  me,  they  were  devoting  their  time  to  seeing  how  they  could  do 
these  same  things  without  subjecting  themselves  to  penalty.  I  think, 
therefore,  it  is  perfectly  proper  to  say  under  those  circumstances  that 
it  was  the  act  itself  that  led  to  this  change  in  form  of  organization. 
Even  though  they  were  not  prosecuted  they  felt  in  many  cases  that 
they  were  subject  to  prosecution,  and,  moreover,  we  know  that  the 
Government  has  certainly  within  the  last  four  or  five  years  brought 
a  good  many  suits  that  have  been  prosecuted  successfully. 

The  Chairman.  Is  it  not  the  claim  of  the  Standard  Oil  Company 
that  they  minimize  the  cost  of  production  by  their  combination  5 

Mr.  Jenks.  May  I  postpone  my  answer  to  that  for  a  moment,  Mr, 
Chairman  ? 

The  Chairman.  Certainly. 

Mr.  Jenks.  What  I  was  going  to  say  is  this:  I  wanted  to  say  that 
^e  ought  not  to  put  legislation  m  the  way  of  making  the  saving  that 
can  come  frorii  these  combinations.    Now  I  have  here'some  little  tes- 


604  HEABING  ON   HOUSE  BILL  19745 — JENKS. 

timony  to  show  that  these  combinations,  even  though  I  think  some  of 
them  are  not  justified  throughout,  nevertheless  do  make  enormous 
savings  in  various  ways. 

The  Chairman.  This  law  is  not  only  not  in  the  way,  but  facilitates 
it,  or  at  least  compels  it. 

Mr.  Jenks.  Mr.  Chairman,  I  must  protest  against  any  such  inter- 
pretation of  what  I  have  said. 

The  Chairman.  Well,  coincident  with  it. 

Mr.  Jenks.  We  will  put  it  in  that  way. 

While  I  may  say  that  the  law,  through  its  unwisdom  in  certain 
lines,  has  perhaps  facilitatexl  saving  through  the  employment  of 
illegal  means  in  a  good  many  cases,  1  think  it  is  extremely  desirable 
that  we  facilitate  those  savings  through  legal  and  not  through  ille- 
gal means.  Xow,  here  is  one  statement  of  a  man  who  was  the  head, 
for  the  time  being,  of  one  of  the  whisky  combinations.  He  make-? 
this  statement.  I  read  from  page  829,  volume  1,  of  the  Industrial 
Commission's  report.  The  statement  is  by  Mr.  Bradley,  who  was 
the  head  of  one  of  the  combinations.  He  is  one  of  the  vice-presi- 
dents of  the  Distilling  Company  of  America: 

We  are  saving  probably  Ip  our  business  not  less  thau  $1,000,000  a  year  in  tlie 
Kentucky  end  of  it  alone  In  salesmen,  In  their  traveling  expenses. 

Mr.  Daniel  G.  Reed,  the  president  of  the  American  Tin  Plate  Com- 
pany, calls  attention  to  the  fact  that  they  can  make  large  sa^nngs 
through  their  combination  by  shipping  to  the  consumers  at  the 
nearest  point  and  in  that  way  avoiding  cross-shipping,  to  which  I 
called  attention  in  connection  with  the  steel  combmation  the  other 
day.    He  says  (Vol.  I,  p.  877) : 

Q.  Are  you  able  to  make  any  material  saving  by  shipping  from  the  nearest 
plants? — A.  Yes;  for  instance,  if  we  ship  from  Indiana  to  New  York,  the  freight 
is  28  cents  a  hnndre<i,  as  I  remember  now;  from  Pittsburg  it  is  11  cents;  from 
Canonsburg  it  is  2  cents  less,  I  think. 

Q.  It  is  your  custom  to  ship  from  the  nearest  mill  to  save  the  freight?— A. 
Yes. 

He  goes  along  in  some  detail  on  that  line.  I  am  not  going  to 
read  much  of  this,  but  it  is  along  the  line  of  savings  and  which  is 
material. 

On  page  953  Mr.  Charles  S.  Guthrie,  the  president  of  the  Amer- 
ican Steel  Hoop  Company,  calls  attention  to  the  savings  that  they 
make  by  having  a  number  of  different  mills  working  in  harmony 
through  the  running  of  each  mill  continuously  with  one  class  of 
goods,  so  that  they  do  not  have  to  change  their  rolls  or  stop  their 
mills. 

The  Chairman.  That  is,  they  went  into  the  form  of  corporate 
organization  ? 

Sir.  Jenks.  Yes,  sir:  for  example,  there  were  several  different 
mills  and  they  had  each  of  them  working  independently.  If  they 
got  an  order  for  20  different  sizes  of  steel  hoop  in  one  mill,  they 
would  have  to  stop  and  change  the  rolls  in  order  to  fill  the  order, 
whereas  if  10  mills  could  work  together  and  they  got,  say,  20  sizes  in 
one  order,  by  distributing  the  work  to  the  different  mills  they  could 
all  be  working  continuallv.  It  was  a  decided  saving,  and  he  called 
attention  to  the  fact  in  this  language  (Reports  of  Industrial  Com- 
mission, Vol.  I,  p.  953 )  : 
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We  make  in  the  neighborhood  of  85  to  90  different  sizes,  which  necessitates 
frequent  changes  of  rolls.  If  we  give  a  mill  1,000  tons  of  one  size,  there  is 
an  economy  of  $1  to  1.50  a  ton.  We  can  not  tell  the  exact  figures,  but  we  do 
know  the  saving  is  very  great  along  that  line. 

A  dollar  a  ton  on  the  output,  taking  his  lowest  figures,  of  a  com- 
bination like  the  American  bteel  Hoop  Company,  it  is  an  enormous 
saving,  and,  moreover,  we  can  not  help  but  feel  that  a  saving  of  that 
kind  IS  in  the  interest  of  the  public. 

Mr.  Emery.  I  think  no  one  seriously  disputes  the  fact  that  there 
are  economies  of  administration  possible,  but  from  the  evidence 
presented  there,  is  it  a  fact  that  as  a  rule  that  saving  reaches  the 
consumer  ? 

Mr.  Jenks.  That  is  the  point  I  will  cover  next. 

The  Chairman.  Are  you  through  with  your  illustration  as  to 
savings? 

Mr.  Jenks.  I  thought  I  would  give  one  or  two  more  very  brief 
ones.  Mr.  John  W.  Gates,  president  of  the  American  Steel  Wire 
Company,  on  page  1030,  Report  of  Industrial  Commission,  Volume  I, 
says  this: 

I  should  Judge  tliat  we  liave  dis[)ensed  with  perhaps  50  per  cent  of  what 
I  should  call  the  high-priced  men. 

He  means  the  superintendents,  primarilv,  and  in  part  the  travel- 
ing men.     Then,  with  reference  to  some  oi  those  men,  he  says: 

I  think  we  have  disi>ensed  with  about  200  traveling  men.    ♦     ♦     ♦ 

And  in  another  connection: 

The  cross-freight  saving  is  quite  an  important  item.  I  should  think  the  cross- 
freights  would  amount  to  half  a  million  or  a  million  dollars  a  year  It  is  a 
saving  in  that  particular 

And  again: 

I  venture  to  say  that  the  companies  I  have  been  interested  in  have  paid 
out  In  twenty  years  about  a  million  dollars  to  lawyers,  patent  attorneys,  on 
account  of  patents,  and  we  have  saved  most  of  that 

So  on  the  whole  it  is  simply  an  indication  along  the  line  of  saving. 
Mr.  Havemeyer  testifies  in  the  same  way  in  reference  to  saving  along 
another  line.  I  do  not  know  that  I  need  to  take  the  time  of  the  com- 
mittee, but  he  makes  this  statement,  that  their  chief  saving  of  the 
sugar  combination,  perhaps,  has  come  from  the  fact  that  they  can  so 
distribute  their  work  amon^  the  different  refineries  that  tney  can 
keep  the  refineries  at  work  ail  the  time  by  working  day  and  night. 

The  Chairman.  That  is,  they  can  produce  a  maximum  output? 

Mr.  Jenks.  Yes,  sir;  at  the  least  possible  expenditure,  and  that 
involves  in  many  cases  the  closing  of  some  of  the  smaller  establish- 
ments. 

Now,  let  me  give  another  illustration  of  one  of  the  great  wastes  and 
evils  that  come  from  uncontrolled  competition.  To  go  back  to  the 
whisl^  combination  again,  after  they  got  together  they  put  all  of 
their  output  into  12  distilleries  and  increasea  the  total  output.  In 
that  special  case  the  12  distilleries,  running  all  the  time,  day  and 
night — ^best  equipped,  best  located,  and  best  situated  in  every  way — 
produced  more  alcohol  than  over  eighty  had  done  before.  Now  that, 
of  course,  we  must  recognize  is  in  itself  an  industrial  saving. 

I  have  spoken  of  these  things  because  I  feel  that  in  our  legislation 
we  want  to  be  in  a  position  to  enable  the  community  at  large  to  get 
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the  benefit  of  the  saving  so  far  as  we  can,  ajid  not  to  do  anything  to 
prevent  those  savings  provided  we  can  stop  the  other  abases.  Now  let 
nje  say  further  that  1  think  the  people^  have  not  ordinarily  secured 
the  benefit  of  these  sarings.  ^    ^ 

The  Chairman.  Kight  at  that  point,  is  it  your  view  that  these  or- 
ganizations of  which  you  have  spoken  are  lawful  organizations  in  the 
corporate  form  ? 

Mr.  Jenks.  Do  you  mean  under  the  interstate  commerce  act? 

The  Chairman.  Under  any  act. 

Mr.  Jenks.  I  want  to  have  it  recorded  that  I  am  not  a  lawyer  and 
could  not  give  an  opinion  on  a  technical  legal  point. 

The  Chairman.  I  expect  I  really  ought  not  to  have  asked  the 
question. 

Mr.  Jenks.  My  judmnent  is  as  regards  several  of  those  I  have 
mentioned  that  under  me  laws  of  the  different  States  they  probably 
would  be  illegal ;  under  the  Federal  law,  so  far  as  the  organization 
is  made  as  a  single  corporation,  I  would  be  inclined  to  think  that  thej 
are  legal.  I  have  little  doubt — although  here  again  I  speak  with  hesi- 
tation, not  knowing  the  inside  workings  of  them— that  some  of  them 
make  contracts  at  times  that  under  the  present  act  would  be  ill^aL 

The  Chairman.  What  I  had  in  mind  was  simply  this,  that  if  a 
large  number  of  these  organizations  can  be  combined  into  one  corpo- 
ration, eliminating  the  le^al  entities  that  existed  before  so  you  have 
only  one  entity — now  if  that  is  a  legal  proposition  and  the  organiza- 
tion is  legal  and  valid,  I  do  not  suppose  we  could  legitimately  criti- 
cise anybody  for  producing  that  result. 

Mr.  Jenks.  Yes,  sir. 

The  Chairman.  And  if  that  were  true,  for  the  purpose  of  illustra- 
tion, that  the  operation  of  the  Sherman  antitrust  law  was  to  produce 
that,  you  have  heretofore  in  existence  quite  a  number  of  large  cor- 
porations that  were  legal  in  their  essence,  in  their  character,  that 
could  not  be  said  to  be  an  unlawful  or  illegitimate  result. 

Mr.  Jenks.  No,  sir ;  that  is  true. 

The  Chairman.  Economically,  of  course,  it  might  be  subject  to 
criticism. 

Mr.  Jenks.  I  was  going  to  say,  from  that  point  of  view,  that  I  think 
there  can  be  no  doubt  that  a  great  many  people — and  good  lawyers- 
are  of  the  opinion  that  the  organization  of  a  single  great  corporation, 
where  it  gets  control  of  a  considerable  proportion  of  the  entire  out- 
put of  the  country,  is  probably  in  itself  contrary  to  the  Sherman  anti- 
trust act.  But  the  lawyers  oi  the  corporation  themselves  have  prob- 
ably felt  that  they  have  kept  within  the  law. 

The  Chairman.  They  have  been  allowed  to  exist  with  impunity; 
at  any  rate  the  Department  of  Justice  knows  as  much  about  it  as  any 
of  us.  But  is  it  not  the  fact  that  the  great  vice  in  all  of  these  cor- 
porations— I  do  not  mean  the  only  vice,  but  the  great  vice — ^is  what 
we  pretty  well  understand  generally  to  be  the  immense  overcapitali- 
zation, the  large  increase  of  stock  over  and  above  the  actual  value 
of  the  property  invested — either  bonds  or  preferred  stock  or  common 
stock,  resulting  in  the  effort  to  make  earnings  which  should  be  ade- 
quate in  declaring  dividends  on  stock  of  that  character.  Now,  is  that 
really  not  the  greatest  vice  in  the  whole  situation  ? 
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Mr.  Jenks.  I  was  about  to  speak  of  that  as  one  of  the  most  dan- 
gerous means  em[)loyed  to  keep  for  the  corporation  these  savings 
that  I  speak  of  which  would  otherwise  go  to  the  public. 

The  Chairman.  I  wanted  you  to  have  that  suggestion  in  your 
mind,  whether  or  not  that  is  a  very  great  vice  in  the  situation  ? 

Mr.  Jenks.  I  think  that  is  a  very  dangerous  kind  of  use;  yes,  sir. 
I  was  going  to  say,  with  reference  to  these  advantages  that  unques- 
tionably exist,  that  I  think  the  committee  ought  to  be  careful  about 
preventing  or  stopping  the  savings  while  checking  or  stopping  the 
abuses.  I  am  inclined  to  think  that  generally  speaking  so  far  as  these 
great  combinations  are  concerned  tne  people  have  not  secured  the 
benefit  of  those  Savings,  and  there  again  I  think  that  the  testimony 
that  was  taken  and  the  very  careful  work  that  was  done  by  some  of 
the  statisticians  of  the  Industrial  Commission  in  tabulating  and  in 
diagraming  the  course  of  the  prices,  particularly  in  oil  and  sugar,  and 
in  steel,  and  in  whisky,  etc.,  prove  beyond  all  peradventure  that  a 
considerable  proportion,  if  not  nearly  all,  of  the  benefits  that  have 
come  from  these  savings  have  been  Kept  by  the  corporations  them- 
selves for  their  stockholders  and  have  not  gone  to  the  public  in  lower 
prices.  I  speak  of  that  because  it  has  been  claimed  bv  these  combina- 
tions in  many  cases,  especially  by  the  Standard  Oil  Company,  that 
they  have  lowered  prices.  I  think  the  Industrial  Commission  proved 
beyond  a  question  that  the  Standard  Oil  Company  did  not  lower 
prices,  but  rather  that  the  lowering  of  the  prices  came  with  the  normal 
improvements  in  business,  and  influences  of  that  kind. 

The  Chairman.  The  reduction  came  from  natural  causes? 

Mr.  Jenks.  Yes,  sir;  the  same  thing  I  think  is  shown  beyond  all 
question  with  reference  to  the  sugar  combination.  With  reference  to 
some  of  the  others  it  is  not  auite  so  clear,  but  the  tendency  seemed  to 
be  that  way  all  the  time,  ana  we  should  expect  it. 

Mr.  Martin.  Was  that  not  also  demonstrated  in  the  case  of  the 
steel  trust? 

Mr.  Jenks.  I  should  say  so;  I  do  not  think  it  was  brought  out 
there  so  clearlv. 

The  Chairman.  The  United  States  Steel  Company  was  not  in 
existence  at  that  time. 

Mr.  Jenks.  The  United  States  Steel  Company  was  organized  after 
a  large  part  of  this  investigation  was  made,  out  before  it  was  ended. 
The  figures  covering  prices  were  secured  as  regards  a  good  many  of 
their  products  and  as  respects  the  raw  material  that  went  into  them. 
Mr.  Schwab  appeared  as  the  president  of  the  company  before  the 
Commission  and  testified,  but  it  was  just  near  the  close  and  after 
many  of  those  other  investigations  had  been  made. 

Mr.  Martin.  I  understand  that  in  pursuit  of  this  subject  you  have 
kept  acquainted  with  the  development  of  the  situation. 

Mr.  Jenks.  Not  so  much  since  that  time. 

Mr.  Martin.  It  is  understood  in  the  world  to-day,  with  which  I 
have  a  little  acquaintance,  that  the  price  of  rails  is  nearly  one-third 
higher  than  it  was  before  the  trust  was  taken  oflf,  and  I  know  in  the 
case  of  springs  it  is  nearly  50  per  cent  since  they  bought  in  a  com- 
I)eting  company.  That  was  a  very  large  reduction,  which  was  by 
virtue  of  that  competition.  When  the  trust  had  complete  control  of 
the  spring  business,  the  price^s  were  between  30  and  40  per  cent.  That 
is  the  dinerence  since  the  combination  came  about. 
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Mr.  Stebbins.  But  in  the  case  of  steel  rails,  the  100-pound  rails 
that  they  have  been  making,  they  are  inferior  to  the  old  80-pound 
rails.  A  year  ago  the  papers  were  full  of  articles  with  regard  to 
these  heavy  rails ;  the  whole  railroad  world  was  stirred  up  and  were 
very  emphatic  in  their  statement  in  regard  to  the  inferior  quality  of 
these  100-pound  rails  made  by  the  steel  trust. 

Mr.  Jenks.  The  conclusions  with  reference  to  the  effect  of  the 
prices  of  steel,  including  tin  plate,  steel,  and  wire,  and  perhaps  one 
or  two  other  trades  of  steel,  are  given  in  volume  1,  at  pages  50  to  57. 

The  point  that  I  was  going  to  make  in  reply  to  what  was  said  is 
this,  that  when  vou  are  dealmg  with  an  article  like  su^r  you  have 
the  raw  material  in  a  perfectly  definite  form  and  a  finished,  product 
of  a  finished  definite  form.  If  you  take  the  prices  of  raw  material 
and  of  the  finished  product  and  get  the  difference  between  them  and 
run  them  on  for  a  series  of  years,  you  can  see  from  month  to  month 
exactly  what  the  effect  of  the  combination  is.  If  this  difference 
between  the  price  of  the  raw  sugar  and  refined  sugar  goes  up  half 
a  cent  or  a  cent,  you  know  that  means  added  profits  because  the  cost 
of  the  refining^  is  not  increased  at  all.  There  you  have  a  simple 
proposition.  On  the  other  hand,  where  you  have  to  determine  the 
reasonableness  or  the  unreasonableness  oi  the  price  of  steel  it  is  a 
much  more  complicated  problem.  So  I  speak  with  more  hesitation 
about  the  effect  of  the  combination  on  steel  than  on  the  other 
material.  The  general  proposition  I  have  to  make  is  this,  that  up  to 
date,  generally  speaking,  these  combinations  have  not  given  these 
savings,  to  any  very  great  extent,  to  the  public,  although  they  do 
doubtless  somewhat. 

Now,  considering  the  modem  conditions  themselves,  I  think  the 
problem  that  your  committee  will  have  to  deal  with  is  practically 
this :  We  can  not  in  the  first  instance  trust  to  unrestricted  competition 
to  protect  the  public;  in  the  second  place,  in  connection  with  that 
goes  this  further  proposition  that  there  must  be  some  reasonable 
kind  of  control  that  you  can  put  over  these  companies.  The  Sherman 
Act  in  itself  I  think  did  some  good  in  calling  attention  to  the  dangers 
and  evils  that  existed,  and  I  think  still  more  that  the  Sherman  Act 
has  done  an  enormous  amount  of  good,  especially  within  the  last  three 
or  four  years,  in  showing  the  public  in  general  that  these  great  com- 
binations can  be  held  in  line  by  law,  through  the  Government.  We 
have  had  various  suits  brought — ^not  so  many  as  some  people  would 
like — ^but  a  number  of  suits  have  been  brought  under  that  act,  and 
the  Government  has  won  in  a  number  of  cases,  and  I  think  there  has 
been  nothing  that  has  so  encouraged  the  {public  to  feel  that  they  could 
make  headway  against  these  great  combinations  as  the  fact  that  we 
have  been  able  to  win  at  least  against  them  under  the  Sherman  Act. 

So,  I  think  we  may  say  that  it  has  done  a  good  deal  of  good  along 
that  line.  On  the  other  hand,  I  quite  agree  with  what  has  been 
said  that  it  has  not  accomplished  so  nmch  good  in  other  ways,  and 
I  think  from  the  nature  of  the  act  itself,  if  we  are  going  to  enforce 
it  in  the  courts  only,  that  you  can  only  bring  a  suit  here  and  there; 
that -you  can  not  get  hold  of  any  evil  until  after  it  is  done;  then  you 
can  try  to  get  some  damages.  Now,  the  purpose  of  our  bill  goes 
much  further  than  that.  It  is  to  see  if  we  can  not  prevent  a  great 
many  of  these  abuses  to  begin  with,  and  unless  we  do  in  some  way  or 
other  permit  the  administrative  department  of  the  Government  to 
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take  hold  we  never  can  do  that.  So  long  as  the  remedy  is  left  to 
the  judiciary,  it  means  that  you  are  going  to  have  some  punishment 
for  an  act  or  evil  that  has  been  conmiitted:  you  are  going  to  have, 
here  and  there  only,  a  case  brought,  and  the  only  way  in  which  it  is 
going  to  prevent  the  abuse  arising  is  by  scaring  somebody.  By 
making  the  remedy  of  the  nature  of  that  under  the  Sherman  anti- 
trust act,  attempting  to  secure,  as  I  have  said  before,  punishment, 
you  simply  lead  to  an  evasion  of  it,  and  under  the  same  old  form  of 
law  you  will  have  the  same  old  evasion  going  on. 

Mr.  Emery.  As  far  as  the  present  act  is  concerned,  you  think  that 
the  favorable  effect  of  it  has  been  more  because  people  have  been 
more  frightened  by  its  thunder  than  struck  by  its  lightning? 

Mr.  Jenks.  No;  you  are  referring  to  a  different  class  of  people — 
you  are  referring  to  the  people  who  woijd  like  to  commit  an  illegal 
act.  I  do  not  have  those  in  mind  so  much  as  I  have  in  mind  the 
people  who  elected  the  legislatures,  etc.  I  think  there  has  been  up 
to  within  the  last  five  or  six  years  a  ifeeling  that  has  been  very  detri- 
mental throughout  the  coimtry,  that  a  wealthy  man — a  very  wealthy 
man — the. head  of  a  great  corporation,  was  practically  above  the  law 
and  that  the  people  did  not  nave  the  power  to  get  hold  of  him.  I 
think  that  feeling  of  unrest  in  the  community  lias  been  extremely 
dangerous  in  many  ways. 

Now  the  fact  that  the  United  States  Government  has  been  able  to 
win  a  suit  (say  the  Northern  Securities  case,  though  I  do  not  think 
au  very  much  in  the  way  of  improving  the  conditions  was  gotten 
out  of  that),  the  fact  that  it  could  win,  and  get  a  decision  against 
this  great  corporation,  has,  I  think,  tended  to  allay  public  feeling 
very  greatly.  Under  those  circumstances,  it  seems  to  me  that  we  are 
in  a  much  better  position  than  ever  before  to  attempt  to  get  through 
some  laws  that  will  be  reasonable  and  fair  and  just  along  all  lines, 
and  not  simply  to  strike  out  blindly,  as  was  done  by  many  people 
who  had  not  studied  the  question,  and  under  pressure  that^was  felt 
in  passing  the  Sherman  antitrust  act.  It  was  that  pressure  of  public 
opinion  all  the  time ;  the  panicky  feeling  practically  that  passed  the 
biU.  That  feeling  has,  now,  I  think,  largely  been  dissipated,  and  I 
think  it  has  passed  away,  largely  because  of  the  fact  that  we  have  won 
some  suits  through  the  United  States  Government  under  this  act, 
although  I  do  not  think  the  suits  that  have  been  won  amounted  to 
much. 

Mr.  Emery.  Your  intimation  is  that  from  the  standpoint  of  public 
policy  it  would  have  been  wiser  and  better  if  the  company  had  been 
permitted  to  pool  two  or  more  railroads.  They  all  throw  light  on 
the  subject  of  unreasonable  combination. 

Mr.  Jenks.  I  would  say  this,  that  if  at  the  time  the  Sherman  anti- 
trust act  was  passed  an  act  had  been  passed  that  would  forbid  com- 
binations in  restraint  of  trade  that  were  contrary  to  public  policy, 
and  had  provided  some  way  to  accomplish  that,  the  situation  would 
have  been  much  better. 

Mr.  Emert.  My  remark  just  now  was  addressed  to  the  Northern 
Securities  case,  and  I  was  wondering  if  you  thought  from  the  stand- 
point of  public  policy  in  that  particular  case  that  it  would  have  been 
far  better  for  the  country  for  that  corporation  to  hold  two  roads? 
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Mr.  Jenks.  I  do  not  care  to  talk  about  that  special  case  just  now. 
I  am  not  judging  as  to  whether  it  is  reasonable  or  unreasonable. 

Mr.  Emery.  \  ou  want  to  avoid  the  responsibility  ? 

Mr.  Jenks.  As  long  as  I  do  not  hold  office  I  want  to  avoid  the 
responsibility.  ' 

Mr.  Martin.  Before  the  professor  leaves  that  portion  of  his  argu- 
ment, I  would  like  to  make  an  inquiry  or  a  suggestion  with  reference 
to  the  matter  that  he  has  just  mentioned.  As  provided  in  the  new 
amended  bill,  the  power  to  check  or  control  or  put  a  stop  to  these 
monopolies  would  oe  placed  in  the  hands  of  the  administrative  or 
executive  branch  of  the  Government  instead  of  in  the  hands  of  the 
judicial  branch.  Is  it  not  a  fact  that  the  growth  of  a  monopoly  is 
not  so  swift  a  thing  that  it  can  not  be  with  reasonable  promptness 
put  a  stop  to  by  the  operations  of  the  courts? 

Mr.  Jenks.  The  main  difference  is  this,  that  the  acts  of  the  court 
are  of  necessity  very  slow.  You  start  a  suit,  as  Mr.  Wheeler  has  just 
told  us,  as  in  one  case  on  which  he  was  working  for  two  years;  he 
was  that  time  in  preparing  one  suit.  Now,  if  you  are  going  to  put 
that  into  the  hanas  of  the  courts,  it  means  that  you  are  going  to  be 
three  years  before  you  get  through  it.  If,  on  the  other  hand,  as  pro- 
vided in  this  bill,  when  a  similar  question  comes  up,  it  can  be  prac- 
tically settled  in  a  few  days.  So  far  as  the  preventive  measure  is  con- 
cerned I  will  refer  to  that  in  a  moment,  but  it  is  a  fact  that  you  can 
get,  through  administrative  means,  prompt  action,  and  that  is  very 
much  better  than  the  long  delays  that  occur  in  actions  by  the  court.  I 
am  willing  to  allow  an  appeal  to  the  court  if  there  is  any  danger  of 
injustice  being  done. 

Mr.  Martin.  The  point  I  was  going  to  make  is  this,  that  if  the 
executive  department  promptly  arrested  men  who  violated  the  law 
and  brought  them  into  court,  the  beginning  of  action  on  that  line 
would  have  such  a  restraining  effect  uiat  it  would  be  about  as  swift 
as  any  administrative  action  could  be. 

Mr.  Jenks.  I  will  say  only  one  word  in  reply  to  that.     In  my 

I'udgment  it  is  a  very  much  better  method,  and  a  much  better  wav  of 
L&ndling  any  great  public  question  to  do  that  without  brancling 
people  as  criminals,  unless  they  are  really  evil  in  intent  or  seriously 
evil  in  intent. 

Now,  to  follow  the  suggestion  just  made,  we  would  have,  under  the 
Sherman  antitrust  act,  m  a  good  many  cases  to  arrest  men,  if  we  are 
going  to  follow  the  law  out  in  detail,  and  bring*  them  before  the  courts 
where  they  have  done  no  material  wrong,  but  feel  that  they  have  been 
forced  by  unjust  and  unwise  legislation  into  methods  of  doing  biisi- 
ness  that  may  be  illegal  but  nevertheless  which  they  think  are  right 
and  necessary.  Now,  if  you  can  have  legislation  of  this  kind  recom- 
mended in  our  bill  you  do  not  brand  the  man  as  a  criminal  be- 
forehand. He  may  say,  "  I  would  like  to  do  this ;  it  seems  to  me  it 
would  be  in  the  public  interest,  but  if  on  the  whole  your  officials 
agree  that  it  is  probably  not  in  the  public  interest,  let  me  know  it." 
It  is  done,  and  there  is  no  scandal  about  it. 

The  Chairman.  Do  you  mean  to  say  that  they  are  forced  by  law 
into  unlawful  acts?  Is  not  the  condition  this,  that  the  exigencies 
of  their  business  which  make  them  feel  rather  compelled  to  do  things 
that  the  law  prohibits? 
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Mr.  Jbkks.  Put  it  that  way,  yes,  sir ;  I  think  that  is  the  wiser  way 
to  put  it.  Let  me  say  again  tiiat  they  themselves  believe  in  many 
cases  that  the  exigencies  of  their  busmess  are  forcing  them  to  do 
things  that  while  they  may  be  unlawful,  nevertheless  they  still  be- 
lieve would  be  in  the  public  interest. 

The  Chairman.  I  suppose  the  whole  principle  of  the  economic 
rule  is  that  the  individuals  are  necessarily  dominated  by  their  own 
self-interest.  There  is  where  the  public  interest  and  the  individual 
interests  perhaps  may  be  in  opposition  to  each  other. 

Mr.  Jenks.  In  many  cases  they  doubtless  are. 

The  Chairman.  That  is  the  unfortunate  feature  of  the  situation. 

Mr.  Jenks.  But  I  think  we  can  also  say  that  in  very  many  cases  the 
interest  of  the  individual  and  the  interest  of  the  public  are  identical. 

The  Chairman.  That  may  be  true,  and  as  a  general  proposition, 
as  an  abstract  proposition,  we  of  course  have  to  agree  to  that. 

Mr.  Jenks.  Let  me  answer  that.  It  is  clearly  the  opinion  of  some 
of  the  members  of  this  committee,  as  well  as  that  of  some  of  the  wit- 
nesses who  have  appeared  before  us,  that  that  is  true  in  fact  in  busi- 
ness life  to-day  in  the  United  States  in  very  many  instances. 

Mr.  Emery.  Will  you  pardon  just  one  remark  that  was  suggested 
by  your  answer  a  moment  ago.  You  say  that  in  placing  this  matter 
in  the  hands  of  the  administrative  department  of  the  Government 
scandal  would  be  avoided  and  reflection  upon  the  proper  lawful  repu- 
tation of  the  corporation  is  avoided.  Do  you  not  think  if  the  Com- 
missioner of  Corporations  disapproved  of  a  particular  combination 
as  an  unreasonable  restraint  of  trade,  as  the  bill  provides,  that  would 
be  a  reflection  upon  that  corporation  and  a  reflection  upon  its  business 
character,  just  as  great  as  an  unsuspected  call  on  the  receiver  of  a 
bank. 

Mr.  Jenks.  The  presumption,  of  course,  in  that  case — and  you 
understand  that  it  is  a  presumption — is  that  the  corporation  in  ques- 
tion is  trying  to  do  something  that  it  believes  to  be  in  the  public 
interest,  whereas,  when  we  speak  of  the  matter  of  a  scandal  perhaps 
being  avoided — perhaps  the  word  "  scandal "  was  not  well  chosen-^ 
the  public  attention  would  be  called  to  something  which  was  intended 
and  which  the  man  thought  was  right  from  the  moral  point  of  view, 
and  which  would,  as  a  matter  of  fact,  be  in  the  public  interest. 

Mr.  Emery.  I  was  speaking  of  the  immediate  effect,  whether  the 
man  could  get  a  hearing  by  beating  on  the  doors,  or  one  administra- 
tive door  of  the  Government,  begging  to  be  investigated,  and  the 
administrative  branch  of  the  Government  insisting  that  it  did  not 
have  the  time  to  make  the  investigation. 

Mr.  Jenks.  That  is  probably  true. 

Mr.  Martin.  One  point  to  which  the  antitrust  act  was  aimed,  and 
which  it  prohibits,  were  combinations  formed  against  the  interest  of 
citizens  as  a  whole.  Can  there  be  any  question  that  the  creation  of  a 
monopoly  in  manufacture  and  in  merchandising  and  sale  and  han- 
dling of  the  entire  oil  business  of  the  country,  the  entire  control  of  the 
sugar  business  unquestionably  gives  that  monopoly  which  controls 
those  great  necessaries  of  life  and  the  power  to  oppress  and  to  impose 
an  extortion  upon  the  public  is  unlawful,  and  they  do  that  very  thing. ' 
The  professor  has  already  testified  to  that.  Now,  that  being  the  case, 
why  would  not  men  who  deliberately,  and  in  cold  blood,  intelligent 
men,  with  full  knowledge  of  the  law,  and  with  full  knowledge  of 
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the  fact  that  they  are  doing  a  thing  which  is  wrong  and  oppressive — 
why  should  they  not  be  branded  by  at  least  an  attempt  to  prosecute 
them  for  a  violation  of  the  criminal  statute. 

Mr.  Jenks.  I  think,  Mr.  Chairman,  that  I  have  already  practically 
answei-ed  that  question,  but  let  me  answer  it  again  in  this  way.  While 
I  have  already  said  that  in  my  judgment  most  of  these  larger  com- 
binations have  not  lowered  the  prices,  at  the  same  time  I  do  believe 
that  practically  all  of  them  have  made  these  industrial  saving  to  a 
very  great  extent,  and  to  an  extent  far  greater  than  is  ordinarily 
thought. 

Now,  under  the  provisions  of  this  bill  the  intention  is  to  secure 
for  the  people  under  similar  circumstances  the  benefit  of  those  savings 
without  permitting  the  corporations  to  oppress  the  people  along  other 
lines. 

Mr.  Davenport.  Is  it  not  a  fact  that  vou  have  stated  in  vour  last 
proposed  amended  bill  that  you  intend  to  exempt  from  the  operation 
of  this  law  by  such  arrangements — for  instance,  it  is  claimed  that  the 
United  Steel  Company,  or  the  Standard  Oil  Company,  or  the  sugar 
trust  are  attempting  to  monopolize  business  and  that  they  are  not 
protected  at  all  by  this  bill? 

Mr.  Jenks.  If  you  put  in  the  word  "  monopoly;"  yes,  sir,  and  I 
will  tell  you  why,  so  far  as  I  am  personally  concerned. 

Mr.  Davenport.  I  say,  is  it  not  a  fact  that  these  great  combina* 
tions  would  not  come  under  the  sheltering  arm  of  this  amended  bill? 

Mr.  Jenks.  That  is  in  that  particular.  Let  me  reply  to  that. 
Personally  speaking — and  I  speak  now  in  distinction  from  the  com- 
mittee that  has  been  working  on  this  bill — personally  I  have  said 
that  I  believe  there  is  such  a  thing  as  a  reasonable  monopoly  in  the 
public  interest,  although,  generally  speaking,  I  think  monopolies  are 
contrary  to  the  public  interest,  and  I  think  also  that  anytning  that 
looks  toward  monopoly  needs  to  be  very  carefully  watched  and 
checked.  Now,  I  myself,  individuallv,  would  have  been  in  fevor  of 
not  excepting  from  the  action  of  this  bill  that  second  section;  I 
would  have  preferred  to  let  them  come  with  all  the  others,  believing 
that  the  question  of  reasonableness  and  unreasonableness  should  not 
be  restricted  but  should  work  with  the  others.  On  the  other  hand, 
I  recognize  as  fully  as  anyone  can  the  feeling  that  there  is  in  the 
country  against  monopoly  of.  any  form,  which  is  natural  enough  and 
instinctive  enough,  but  which  nevertheless  sometimes  is  possibly  un- 
reasonable. I  think  that  it  is  extremely  desirable  to  have  some  act 
of  this  kind  passed.  I  realize  the  pressure  that  will  be  brought  to 
bear  on  any  Keperesentative  who  would  permit  anything  to  go  by  him 
which  looked  as  if  it  could  in  the  most  remote  way  favor  monopoly. 
So  as  a  matter  as  practical  politics,  and  of  geting  as  much  as  we 
can  that  is  good,  I  myself  am  willing  to  make  that  distinction 

The  Chairman.  That  section  of  the  amended  bill  exempts  that. 

Mr.  Davenport.  But  it  is  in  italic. 

Mr.  Jenks.  It  is  page  4,  Mr.  Chairman,  which,  with  the  italic 
part  of  section  11,  reads  in  this  way: 

Sec.  11.  That  any  corporation  or  asBooiation  registered  under  this  act,  and 
any  iierson  not  a  common  cjirrier  under  the  provisions  of  the  said  act  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  or  the  acts  amendatory 
thereof  or  sui)plemental  thereto,  being  a  party  to  a  contract  or  combination 
hereafter  made  other  than  a  contract  t)r  combination  with  a  common  carrier 
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filed  under  section  twelve  of  this  act,  may  file  with  the  Commissioner  of  Cor- 
porations a  copy  thereof,  if  the  same  be  in  writing,  or  if  not  in  writing,  a  state- 
ment setting  forth  the  terms  and  conditions  thereof,  together  with  a  notice  that 
soch  filing  is  made  for  the  purpose  of  obtaining  the  benefit  of  the  provisions  of 
this  section. 

No  prosecution,  suit,  or  proceeding  by  the  United  States  shall  be  begun  under 
the  first  six  sections  of  this  act  for  or  on  account  of  any  such  contract  or  ootn^ 
bination  hereafter  made,  of  tchich  a  copy  or  written  statement  shall  have  been 
filed  as  aforesaid,  or  for  or  on  account  of  any  acts  done  in  performance  thereof 
by  or  in  behalf  of  such  corporation,  association,  or  person,  unless  such  contract 
or  combination  shall  be  in  unreasonable  restraint  of  trade  or  commerce,  as 
defined  in  section  three  of  this  act,  or  shall  constitute  a  conspiracy  in  Holation 
of  section  one  or  of  section  three  of  this  ac^,  or  shall  be  in  violation  of  section 
two  of  this  act.  If  in  the  opinion  of  the  Commissioner  of  Corporations  any  such 
contract  or  combination  of  which  a  copy  or  a  written  statement  shall  have  been 
filed  as  aforesaid  shall  be  in  unreasonable  restraint  of  trade  or  commerce,  as 
defined  in  section  three  of  this  act,  or  shall  conatitute  a  conspiracy  in  violation 
of  section  one  or  of  section  three  of  tfiis  act,  or  shall  be  in  violation  of  section 
two  of  this  act,  said  Commissioner  shall  be  authorized  and  empowered,  and  it 
shall  be  his  duty,  to  enter  an  order  to  that  effect,  which  order  shall  set  forth 
briefly  the  grounds  upon  which  it  is  b€tsed.  Any  such  order  may  be  made  by 
the  Cotnmissioner  upon  his  own  mtjtion  and  without  notice  or  hearing  within 
thirty  days  from  the  date  of  the  filing  of  such  contract  or  written  statement. 
After  the  expiration  of  such  thirty  days  no  such  order  shall  be  made  by  the  Com- 
missioner except  after  notice  to  the  party  or  parties  who  filed  such  contract  or 
written  statement  and  after  giving  such  party  or  parties  an  opportunity  to 
be  heard,  and  such  order  sJiall  take  effect  upon  a  date  therein  to  be  specified  not 
less  than  ten  days  after  the  filing  thereof;  but  any  person  aggrieved  by  such 
action  of  the  Commissioner  of  Corporations,  or  the  United  States  in  case  of  his 
nonactirm,  may  apply  to  the  Interstate  Commerce  Commission  for  a  rehearing 
of  the  case;  and  said  Commission  (with  which  the  Commissioner  of  Corpora- 
tions is  hereby  authorized  to  sit  for  the  purpose  of  such  rehearing  with  the* 
powers  and  duties  of  a  member)  is  hereby  authorized  and  directed,  after  due 
motion  to  rehear  such  case  and  thereupon  to  enter  such  order  in  the  case  as 
seems  to  it  proper,  subject,  as  in  other  instances,  to  appeal  to  the  courts  as 
hereinafter  provided.  If  any  party  or  parties  to  any  such  contract  or  combina- 
tion, of  which  a  copy  of  a  tcritten  statement  shall  har>e  been  filed  as  aforesaid, 
shall  do  any  act  in  performance  of  such  contract  or  in  pursuance  of  such  com- 
bination ofter  the  Commissioner  of  Corporations  or  the  Interstate  Commerce 
Commission  shall  hare  entered  an  order  as  aforesaid,  such  party  or  parties, 
unlest^  such  order  of  the  Commissioner  on  the  rehearing  hereinbefore  provided 
shall  hare  been  replaced  by  a  new  order  or  such  order  shall  have  been  sus- 
pended or  set  aside  by  order  of  the  court,  as  herein  provided,  shall  be  deemed 
guilty  of  a  misdemeanor  and  oti  cmiviction  thereof  shall  be  punished  by  fine  and 
exceeding  five  thousand  dollars  or  by  imfrrisonment  not  exceeding  one  year,  or 
both  said  punishments;  and  the  United  States  may  institute  and  maintain 
proceedings  in  equity  under  section  four  of  this  act  to  prevent  and  restrain  the 
performance  of  such  contract  and  the  continuance  of  such  combination  and  any 
action  pursuant  thereto  in  violation  of  this  act. 

No  corporation  or  associatitm  authorized  to  register  under  section  nine  of  this 
act  shall  be  entitled  to  the  benefit  of  this  section  if  it  shall  have  foiled  so  to, 
register  or  if  the  registration  of  such  corporation  or  associ4itiftn  shall  have  been 
canceled;  and  the  United  States  may  institute,  maintain,  or  prosecute  a  suit, 
proceeding,  or  prosecution  under  the  first  six  sections  of  said  act  for  or  on 
account  of  any  such  contract  or  combination  hereafter  made  of  which  a  copy 
or  written  statement  shall  not  harr  been  filed  as  aforcnaid  or  as  to  which  an 
order  shall  have  been  entered  as  above  provided. 

Any  party  affected  by  any  such  order  entered  by  the  Commission  may  institute 
and  maintain  a  suit  to  enjoin,  set  aside,  annul,  or  suspend  such  order  in  the 
supreme  court  of  the  District  of  Columbia,  and  jurisdiction  is  hereby  given  to 
such  court  to  hear  and  determine  such  suits  and  to  grant  such  relief;  but  no 
interlocutory  order  or  decree  enjoining,  setting  aside,  annulling,  or  suspefiding 
any  such  order  of  the  Commission  shall  he  granted  except  after  not  less  than 
five  days*  notice  to  the  Commission.  The  provisions  of  **An  act  to  expedite  the 
hearing  and  determination  of  suits  in  equity,  and  so  forth,''  approved  February 
eleventh,  nineteen  hundred  and  three,  shall  be.  and  are  hereby,  made  applicable 
to  all  such  suits,   including  the  hearing  on  an  application  for  a  preliminary 


614  HEARING  ON   HOUSE  BILL  19746 — ^JENKS. 

injunction.  An  appeal  may  he  taken  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  any  auit,  hut  shall  lie  only  to  the 
Bupreme  Court  of  the  United  States:  Provided,  That  the  appeal  must  he 
taken  within  thirty  days  from  the  entry  of  such  order  or  decree,  and  it  shall 
take  precedence  in  the  appellate  court  over  all  other  causes,  except  causes  of  like 
char€tcter  and  criminal  causes. 

No  corporation  or  association  for  profit  or  having  capital  stoclc,  and  registered 
under  this  act,  that  hereafter  shall  malte  combination  or  consolidation  with 
any  other  corporation  or  association,  shall  be  entitled  to  continue  its  registra- 
tion under  this  act,  unless  without  delay  it  shall  file  with  the  Ck>mmis8toner  of 
Corporations,  pursuant  and  subject  to  the  provisions  of  this  section,  a  statement 
setting  forth  the  terms  and  conditions  of  such  combination  or  consolidation, 
together  with  a  notice  as  hereinbefore  provided. 

Mr.  Jenks.  We  will  let  section  2  of  this  act  stand. 

The  Chairman.  Section  2? 

Mr.  Jenks.  Yes ;  that  is  the  one  that  forbids  monopoly. 

Mr.  Davenport.  But  I  was  about  to  direct  your  attention  to  the 
-fact  that  the  importation  of  this  new  change,  or  the  making  of  this 
new  change  in  the  bill  as  proposed,  imported  into  it  an  obscurity 
and  an  uncertainty  and  a  contradictoriness  that  of  itself  would  make 
the  act  wholly  unintelligible  and  wholly  unenforceable,  because  the 
first  section  prohibits  all  combinations  and  conspiracies  in  restraint 
of  trade  between  the  States,  and  the  second  section  prohibits  monopoly 
or  tends  to  combine  this  monopoly.  The  latter  are  included  in  the 
first.  The  means  are  included  under  the  first  provision  of  the  first 
section.  Now,  with  one  breath  you  bring  the  thing  under  the  opera- 
tion of  this  law,  and  at  the  same  time  you  take  it  from  under  it, 
so  that  when  you  come  to  the  practical  administration  of  the  law 
you  have  made  confusion  worse  confoimded.  Of  course  the  making 
of  a  statute  is  the  most  practical  thin^  in  the  world.  It  has  to  be 
clear  as  to  how  it  is  to  act,  and  clear  in  the  interpretation  and  con- 
struction and  enforcement  of  it.  Now,  you  can  not  expect  the  things 
from  the  operation  of  this  act  under  the  second  section  and  at 
the  same  time  accept  them  under  the  first  without  making  confusion 
worse  confounded. 

Mr.  Jenks.  I  am  very  aneeable  to  your  suggestion  along  that 
line.  I  may  say,  however,  that  I  could  not  fully  accept  it,  as  I  am 
unable  to  accept  other  interpretations  that  have  been  offered.  I  am 
very  glad  to  have  your  suggestion,  nevertheless.  I  have  said  that, 
considering  modem  conditions,  we  could  not  trust  to  unrestricted 
competition.  There  must  be  some  controL  The  Sherman  Act  has 
done  some  good,  but  the  Bureau  of  Corporations  has  done  more,  I 
will  say,  b^  getting  at  the  facts  as  to  wrongful  acts  in  many  cases 
in  connection  with  combinations  and  by  giving  publicity  to  those 
facts,  and  that  will  do  still  more  good. 

The  Chairman.  What  does  the  Sureau  of  Corporations  do  from 
the  public  standpoint? 

Mr.  Jenks.  I  think  that  they  have  done  a  very  great  service;  it 
was  that  that  I  have  in  mind 

The  Chairman.  I  mean  in  the  line  of  publicity,  or  perhaps  you 
intend  to  discuss  that. 

"Mr.  Jenks.  I  was  going  to  say  that  as  far  as  the  Bureau  of  Corpo- 
rations is  concerned  it  has  made  known  a  good  many  facts  much  more 
definitely  than  they  were  ever  known  before  with  reference  to  two 
or  three  corporations,  and  this  work  has  been  pretty  general ;  but  the 
Bureau  has  been  doing  more,  I  think,  that  has  been  of  very  great 
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servic^it  has  given  the  Department  of  Justice  an  opportunity  to  act 
in  the  way  of  getting  through  its  cases.  This  bill  proposes  to  go 
somewhat  further.    It  is  intended  by  this  amendment 

The  Chairman.  What  particular  legislation  does  this  tend  to  pro- 
mote? 

Mr.  Jenks.  I  trust  that  the  Bureau's  information  is  tending  to 
promote  this  legislation. 

The  Chairman.  That  may  be,  but  is  there  any  other  ? 

Mr.  Jenks.  I  am  not  aware  that  it  has  aided  other  bills  as  yet. 
What  I  had  in  mind  was  this,  that  the  public  is  getting  enlightenment 
on  this  question  to  a  very  great  extent,  much  more  accurate  enlighten- 
ment than  ever  before,  and  I  think  that  is  very  important.  I  think 
the  Bureau  has  been  helpful  in  circulating  that  information  which 
has  certainly  been  helpful  to  us  in  connection  with  this,  and  I  hope 
it  will  be  still  more  so.  It  is  intended  by  our  bill  to  secure  regu- 
larly facts  that  will,  to  a  considerable  extent,  show  the  profits,  the 
methods  of  concealment  of  profits  by  means  of  stock  watering,  to 
which  attention  has  been  called,  and  in  other  ways;  and  in  that  way 
will,  in  the  first  place,  indirectly  tend  to  lessen  some  of  the  abuses  of 
these  corporations  by  encouraging  competition  within  the  lines  where 
that  can  come,  or  by  threatening  competition,  and  by  enabling  the 
Government  (still  further  than  that)  to  see  how  it  can  better  control 
those  organizations. 

Now,  I  want  to  reply  more  directlv  to  the  suggestion  made  by  Mr. 
Bijur,  a  very  acute  suggestion,  which  was  that  these  lines  of  inquiry 
that  have  been  suggested  in  our  bill  are  what  would  be  very  likely 
indicated  by  the  President,  and  that  these  lines  do  not  show  exactly 
the  way  in  which  these  abuses  could  be  met.  In  part,  of  course,  they 
would;  when,  for  example,  we  got  the  facts  with  reference  to  stock 
watering.  That  is  a  very  direct  way,  I  think,  of  checking  the  abuses, 
but  in  other  lines  our  bill  does  not  get  the  information  needed.  But 
the  Bureau  of  Corjwrations  exists,  and  the  Bureau  of  Corporations 
does  now  do,  and  will  still  continue  to  do — because  our  bill  does  not 
affect  it — great  service  in  this  direction.  Its  investigations  are  still 
going  on  along  the  lines  suggested  by  Mr.  Bijur.  So  I  think  with 
these  two  lines  of  publicity  we  are  very  likely  to  accomplish  much 
that  has  not  been  accomplished  before  in  the  way  of  letting  us  know 
how  we  can  best  check  the  abuses  of  the  corporation,  and  those  two 
lines  of  investigation  and  two  lines  of  publicity,  I  think,  will  be  all 
that  we  need. 

The  Chairman.  Eight  at  that  point,  what  do  you  think  of  the  pro- 

?riety  of  this  provision  which  you  have  here  which  authorizes  the 
resident  from  time  to  time  to  increase  the  conditions,  or  add  new 
conditions,  or  add  to  the  regulations  by  virtue  of  which  the  corpora- 
tions are  entitled  to  registration?  Is  that  open  to  any  adverse  crit- 
icism, in  your  judgment?    Do  you  think  it  is  wise  or  proper? 

Mr.  Jenks.  I  made  this  statement  with  reference  to  that  matter 
when  I  was  here  before,  that  what  is  desirable  is  this  degree  of 

fmblicit}^  with  reference  to  corporations;  that  the  first  suggestion  that 
lad  been  made  in  the  committee,  on  drafting  this  bill,  was  that  the 
specific  questions  be  put  into  the  bill  itself,  and  that  then  afterwards 
it  was  thought  that  it  would  be  simpler  to  give  that  power  to  the 
President.  Another  reason  why  it  was  thought  that  it  would  perhaps 
be  better  to  leave  that  in  the  discretion  of  the  President  than  to  put 
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it  in  the  bill  itself,  was  that  conditions  were  changfing  from  time  to 
tmie,  and  that  it  might  be  well  to  add  questions  here  and  tliere ;  some 
question  would  perhaps  become  of  no  particular  use  and  could  be 
aropped  out.  The  President  could  thus  modify  the  questions,  so  as 
to  nt  the  conditions,  better  than  the  legislature  could  if  it  put  the 
conditions  into  the  bill.  That  was  the  6rst  thought,  and  that  was  my 
preference  to  begin  with,  until  we  had  thought  it  over  very  fully. 
If  you  put  these  questions  into  the  bill,  ten  years  from  now  it  is  very 
likely  that  some  of  these  questions  will  not  oe  to  the  best  advantage ; 
and,  nevertheless,  when  it  comes  to  the  amendment  of  any  act  of  Con- 
gress it  is  a  rather  difficult  thing.  Now  tjkat  is  the  only  objection  to 
puttmg  questions  into  the  bill.  I  have  felt,  and  I  think  most  of  us 
nave  relt,  that  the  President  in  preparing  these  rules  for  these  in- 
quiries would  of  course  act  under  the  advice  of  the  law  officials  of 
tne  Government  to  a  considerable  extent,  and  imder  the  advice  of 
certain  Members  of  Congress  and  others — the  President  usually  does 
— and  he  would  then  so  frame  those  inquiries  that  at  the  time  they 
would  meet  the  conditions  best,  and  as  far  as  I  am  able  to  judge  I 
tnink  that  history  will  show  that  we  have  never  had  a  Presicfent, 
from  the  beginning  down,  who  would  frame  a  series  of  questions  that 
would  be  seriously  injurious. 

The  Chaikman.  We  all  appreciate  the  fact  that  there  is  quite  a 
difference  of  opinion  among  different  people  as  to  what  is  really 
proper,  and  the  question  with  me  now  is  to  have  a  set  of  regulation? 
to-day — and  the  regulations  to-day  mi^ht  simply  involve  what  vou 
mi^ht  call  public  regulations  or  indications  of  what  the  public 
desires.  It  is  quite  open  for  the  President  under  this  provision  to 
disclose  matters  that  would  disclose  its  material  affairs,  its  prices 
and  its  dividends,  etc.,  which  might  of  course  be  a  very  dinerent 
thing.  Now,  you  might  have  one  set  of  regulations  to-day  and  you 
might  be  threatened  with  an  entirely  different  set  a  year  from  now. 
Is  that,  in  your  judgment,  in  anv  way  a  valid  criticism  of  the  scheme? 

Mr.  Jenks.  To  iS  perfectly  frank,  I  do  not  think  it  is  very  valid, 
and  for  this  reason:  When  any  measure  of  this  kind  is  under 
consideration 

The  Chairman.  Perhaps  I  should  not  say  valid,  but  seriou^, 
criticism. 

Mr.  Jenks.  I  do  not  think  it  is  very  serious,  and  my  reason  for 
that  opinion  is  this — I  am  trying  to  speak  perfectly  frankly  and  I 
trust  I  will  not  he  considered  too  severe;  but  when  any  important 
measure  of  this  kind  is  under  consideration  those  who  are  opposed 
to  it  very  naturally — and  I  shall  not  say  improperly — very  naturally 
exaggerate  the  evils  that  may  arise ;  they  see  the  evils  and  naturally 
see  them  amplified  or  exaggerated,  and  in  presenting  them  they  do 
not  present  what  is  likely  to  happen  but  what  mi^ht  happen.  I 
grant  you  under  the  circumstances  that  we  can  imagme  a  President 
who  could  be  elected  who  would  put  a  series  of  questions  in  that 
would  seriously  injure  the  business  of  the  country;  I  grant  that; 
but  on  the  other  hand  I  would  say  there  is  not  one  chance  in  a 
hundred  thousand,  no  matter  who  is  elected,  of  which  party,  of  a 
man  being  elected  who  would  put  in  a  series  of  questions  that  would 
seriously  injure  the  business  of  the  country.  He  could  not  afford 
to — ^granting  that  we  had  a  President  who  was  unpatriotic  enough 
to  want  to  do  it.     Any  President  who  would  put  a  series  of  questions 
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that  would  be  unjust  or  unreasonable  in  their  nature^*  or  which  would 
tend  to  injure  the  business  interests  of  the  country,  would  wreck  his 
party. 

Now,  I  want  to  i-ecognize  frankly,  when  we  are  proposing  a 
measure  of  this  kind,  the  conditions  under  which  we  are  actin£c. 
The  President  is  working  under  such  conditions  that  he  can  not  oo 
these  radical  things.  I  remember  a  statement  that  I  ventured  to 
make  after  one  of  our  campaigns,  when  a  good  many  people  thought 
our  Philippine  policy  was  wrong — I  mean  after  we  had  gotten  con- 
trol of  the  Philippines — and  they  were  speaking  of  the  various  things 
that  would  happen  if  Mr.  Bryan  was  elected.  I  remember  saying 
after  the  campaign  that  if  Mr.  Bryan  were  elected  the  conditions 
were  such,  the  work  that  was  already  going  on  was  such  that  he 
could  not  materially  modify  the  policy  already  adopted.  And  so 
I  would  say  that  would  be  the  case  now.  If  instead  of  having  a 
Republican  President  we  should  have  a  Democratic  President,  the 
probabilitjjr  is  that  the  line  of  questioning  would  not  be  very  ma- 
terially different. 

The  Chairman.  Let  me  call  your  attention  to  this  fact.  Mr. 
Bryan,  as  I  understand  it,  has  already  suggested  on  a  great  number 
of  occasions,  in  the  discussion  of  great  economic  questions,  that  a 
corporation  or  combination  that  would  control  51  per  cent  of  the 
output  was,  in  his  judgment,  an  unlawful  and  improper  one — what 
he  called  a  bad  trust.  rTow,  is  it  fair  to  assume  that  that  is  his  view, 
and  he  is  an  honest  man 

Mr.  Jexks.  He  is  an  honest  man. 

The  Chaik3ian.  It  is  an  arbitrary  position  to  be  sure,  and  if  he 
does  entertain  that  view — I  am  not  quite  sure  that  I  have  quoted  him 
literally,  but  he  does  entertain  something  of  a  view  of  that  kind — 
we  would  naturally  expect  the  Commissioner  of  Corporations  se- 
lected by  him  to  reflect  his  views  on  that  particular  proposition,  and 
that  would  certainly  eliminate  a  great  many  corporations  of  this 
country  from  the  operation  of  that  bill.  Now,  with  that  staring 
thefn  in  the  face,  what  would  be  the  effect  on  this  Presidential  cam- 
paign— that  is,  what  sinister  construction  could  be  placed  on  it? 

Mr.  Jenks.  Personally,  I  should  prefer  not  to  give  partisan  or 
political  advice:  I  would  rather  prefer  to  answer  the  question  from 
the  other  point  of  view. 

The  Chairman.  But  we  want  to  be  perfectly  frank  about  this 
matter.  Would  it  be  open,  that  is,  reasonably  be  opened,  to  the 
political  criticism  that  the  tendency  of  such  legislation  was,  for  in- 
stance, to  maintain  the  existing  administration? 

Mr.  Jenks.  I  think  it  would  be  open  to  that  political  interpre- 
tation before  the  election;  it  would  be  futile  to  say  tnat  after  the  elec- 
tion, granting  that  the  Commissioner  of  Corporations  were  instructed 
that  he  should  consider  unreasonable  the  organization  of  any  cor- 
poration that  apparently  had  more  than  51  per  cent  of  the  output, 
we  would  get  some  extremely  valuable  lessons  within  the  next  year  or 
two  with  reference  to  business  that  would  probably  result  in  some 
excellent  legislation  for  a  long  time  in  the  future. 

The  Chairman.  I  am  not  certain  that  I  quite  agree  with  you  as 
to  the  after  effects,  but  we  are  all  aware  that  the  operation  oi  the 
Bureau  of  Corporations  has  been  subjected,  as  a  matter  of  fact,  to 
a  great  deal  of  political  criticism,  of  course  partisan  in  its  character. 
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Now,  the  point  I  had  in  mind  was  whether  we  were  not  laying  the 
foundation,  by  a  bill  of  this  sort,  for  criticism  that  has  very  much 
more  foundation,  coming  from  the  same  source  and  having  the  same 
inspiration. 

Mr.  Jenks.  I  think  enough  has  been  said  in  the  hearing  with  refer- 
ence to  the  nature  of  the  power  that  was  put  in  his  hands. 

Now,  let  me  take  up  tor  a  moment  one  other  question,  which  is 
somewhat  more  closely  along  legal  lines.  The  statement  has  been 
made  here  repeatedly  with  reference  to  the  making  of  one  definite 
standard  by  which  the  Commissioner  should  declare  that,  in  his  judg- 
ment, any  proposed  contract  was  reasonable  or  unreasonable.  After 
Mr.  Wheeler's  very  emphatic  statement  here  this  afternoon,  I  do  not 
need  to  dwell  on  the  legal  end  very  much,  but  there  are  one  or  two 
points  that  I  want  to  speak  of.  In  the  first  place,  I  want  to  call  atten- 
tion, rather  emphaticallv,  to  one  of  the  cases  that  was  cited  pretty 
early  in  the  hearing,  it  is  in  26  Indiana  Appelate  Court  Report, 
the  case  of  Cook  v.  The  State  (26  Ind.  App.,  278). 

The  Chairman.  That  was  the  case  citea  by  Mr.  Davenport? 

Mr.  Jenks.  Yes,  sir;  the  Tire  case.  Attention  was  called  to  the 
fact  that  it  was  decided  that  there  was  such  indefiniteness  in  the  stat- 
ute that  the  statute  was  void.  Now,  I  think  we  need  to  take  into  con- 
sideration what  it  is  that  we  are  here  considering  when  we  are  using 
words  along  that  line.  It  is  a  very  simple  thing  if  you  are  saying 
that  there  must  not  go  over  certain  roads  a  narrow-tired  wagon,  and 
say  that  you  mean  a  2-inch  tire.  As  a  matter  of  fact,  in  the  State  of 
Indiana  afterwards  they  prescribed  4-inch  tires  as  wide  tires  for  cer- 
tain kinds  of  roads.  Now,  that,  in  the  very  nature  of  the  case,  is  some- 
thing that  can  be  made  perfectly  definite  and  clear  and  could  be  put 
in  inches  just  as  well  as  not,  and  there  is  no  one  who  misunderstands 
the  wisdom  of  the  court  in  making  that  decision.  Now,  let  me  call 
attention  to  the  fact  that  the  court  is  able  to  use  general  expressions 
if  they  have  been  properly  interpreted.    The  court  says  (p.  281) : 

In  this  State  we  do  not  have  any  comnion>law  crimes,  and  criminal  prooecu- 
tions  can  be  maintained  only  for  offenses  denounced  as  crimes  by  statute;  but 
where  a  word  or  phrase  had  a  definite  meaning  in  the  common  law,  before  the 
enactment  of  a  statute  which  employs  such  word  or  phrase  to  designate  a  crime, 
as  the  phrase  "  public  nuisance,"  the  court  in  construing  the  statute  will  ai^ly 
to  such  word  or  phrase  Its  well-ascertained  meaning  at  common  law.  (State  v. 
Berdetta,  73  Ind.,  185;  38  Am.  Rep.,  117.) 

The  proper  construction  of  a  statute  must  be  the  worls  of  the  court. 

Now,  the  point  I  make  is  that  the  word  "  reasonable  "  is  a  word 
that  does  have  a  clear,  definite  meaning  in  the  common  law,  and  has 
had  for  centuries.  It  is  a  word  that  is  not  indefijiite  in  its  nature  on 
that  account,  and  therefore  may  properly  be  put  into  even  a  criminal 
statute. 

The  Chairman.  You  think  it  is  apparently  as  clear  as  a  public 
nuisance  ? 

Mr.  Jenks.  I  think  it  is  apparently  as  clear  as  the  expression  pub- 
lic nuisance,  and  the  kind  oi  thing  that  you  are  mentioning  must  de- 
termine the  nature  of  the  term  you  use.  In  that  connection  I  want 
to  say  that  you  can  not  get,  in  my  judgment,  any  more  definite  word 
that  can  apply  in  such  connection  as  this  than  the  words  "  reasonable 
or  unreasonable."  I  was  very  much  interested,  and  had  hoped  for 
a  time  that  something  might  come  out  of  it,  in  the  statement  made 
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by  the  representatives  of  the  Merchants'  Association  when  they  said 
we  ought  to  assume  to  define  in  the  statute  in  some  way  or  other 
what  was  meant  by  ^^  reasonable."  We  ought  to  fix  a  standard  in 
some  way  or  other.  In  my  judgment  there  is  no  possibility,  when 
you  are  considering  a  question  as  complex  as  is  the  Question  of 
restraints  of  trade,  or  of  the  benefits  or  lack  of  benefits  or  monopoly 
and  things  of  that  kind — there  is  no  possibility  of  getting  any  word 
that  is  more  definite  than  the  words  "  reasonable  "  or  "  unreasonable." 
Moreover,  that  word  in  itself  has  been  taken  at  different  times  as  a 
standard,  as,  for  instance,  in  this  decision  of  Judge  Taft's  in  the 
Addyston  Pipe  and  Steel  Company  case,  which  has  been  cited  (85 
Fed.  Rep.,  271).  I  take  only  a  few  sentences  from*  it  (p.  282).  Re- 
ferring to  the  decision  of  Chief  Justice  Tindal,  in  Homer  v.  Graves, 
he  quotes  the  following: 

We  do  not  see  how  a  better  test  can  be  applied  to  the  question  whether  thla 
ip  or  not  a  reasonable  restraint  of  trade  than  by  considering  whether  the  re- 
straint is  such  only  as  to  afford  a  fair  protection  to  the  Interests  of  the 
party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  Whatever  restraint  is  laijger  than  the  necessary  pro- 
tection of  the  party  requires  can  be  of  no  benefit  to  either.  It  can  only  be 
oppressive.  It  is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is  injurious 
to  the  interests  of  the  public  is  void  on  the  ground  of  public  policy. 

The  Chairman.  That  was  a  civil  act;  they  were  deciding  the 
validity  of  a  contract. 

Mr.  Jenks.  Yes,  sir;  and  further  on  in  the  decision  he  quotes 
others. 

The  Chairman.  But  you  realize  the  distinction  between  a  civil 
riffht  and  Federal  statute? 

Mr.  Jenks.  Of  course.    Further  on  Judge  Taft  says: 

The  main  purpose  of  the  contract  suggests  the  measure  of  protection  needed, 
and  furnishes  a  sufficiently  uniform  standard  by  which  the  validity  of  such 
restraint  may  be  Judicially  determined. 

That  is,  he  recognizes  that  where  a  contract  has  a  main  purpose 
clearly  conceived,  reasonableness  is  in  itself  a  "  sufficiently  uniiorm 
standard.''  To  us  it  seems  that  in  a  case  like  the  present,  where  the 
public  interest  is  the  main  purpose,  there  can  be  no  better  one. 

Now,  Judge  Taft,  in  that  same  case,  goes  on  to  say  that  contracts 
that  were  in  unreasonable  restraint  of  trade  at  common  law  were  not 
unreasonable  in  the  sense  of  being  criminal  or  in  giving  rise  to  a  civil 
action  for  damages  (p.  286) .  Now,  the  effect  of  our  statute  of  1890 — 
the  effect  of  the  Sherman  Act — is  to  add  a  criminal  aspect ;  that  is, 
we  have  brought  in  through  the  Sherman  Act  a  new  point  of  view, 
that  did  not  exist  in  the  common  law. 

The  Chairman.  Judge  Taft  was  considering  the  Addston  Pipe 
case  combination  ?  . 

Mr.  Jenks.  Of  course.  It  was  a  different  thing;  but  the  Sherman 
Act  has  brought  this  criminal  aspect  into  the  contract  in  restraint  of 
trade  that  did  not  exist  there  before,  and  inasmuch  as  that  criminal 
aspect  is  brought  in,  such  contracts  are  now  unlawful  in  fact,  whether 
reasonable  or  unreasonable. 

Now,  it  seems  to  me  the  question  is  not  primarily  whether  the  thing 
used  to  be  criminal  or  heretofore  was  not  criminal.  That  is  the  ques- 
tion that  the  chairman  ha«  asked  at  various  times.    He  says : 

Are  not  all  of  tbose  cases  that  you  are  considering  civil  cases;  did  they  have 
anything  to  do  with  the  criminal  law? 
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Of  course  they  did  not    The  question  is  not  whether 

The  Chairman.  The  (question  was  as  to  all  the  cases  relating  to 
contracts  or  to  conspiracies  against  trade.  That  is  an  entirely  differ- 
ent question.  You  did  not  put  into  my  mouth  the  question  I  asked. 
That  was  probably  on  account  of  the  effect  and  existence  of  the  legal 
combination. 

Mr.  Jenks.  You  have  at  various  times  asked  whether  those  con- 
tracts in'  restraint  of  trade  did  not  refer  to  people  themselves  out  of 
business. 

The  Chairman.  My  question  was  whether  the  court  was  trying  a 
question  in  civil  suit. 

Mr.  Jenks.  Yes ;  that  is  so. 

The  Chairman.  That  has  no  bearing  on  whether  the  statute  ought 
to  have  certain  language  in  it. ' 

Mr.  Jenks.  It  seems  to  me  the  question  before  us  now  is  this: 
Granting  that  this  act — ^the  Sherman  Act — is  a  criminal  statute 
within  Uiese  limits  that  are  laid  down,  the  question  is  whether  the 
doctrines  and  the  distinctions  in  meanings  of  words  that  were  estab- 
lished in  civil  cases  along  the  same  line  and  on  the  same  subject  did 
or  did  not  lay  down  a  sufficiently  precise  test  for  criminal  purposes 
here  in  this  law  and  for  the  test  of  criminality  in  this  line. 

Now,  it  has  seemed  to  us  that  they  do,  and  I  go  a  little  bit  fur- 
ther  

The  Chairman.  Have  you  any  authority  along  that  line? 

Mr.  Jenks.  Do  you  mean  whether  I  have  any  cases? 

The  Chairman.  Have  you  any  authority  that  holds  that,  or  where 
anj^  court  has  used  language  or  sufi;gested  propositions  like  that 
which  justified  the  court  in  holding  the  contract  void  because  it  was 
or  was  not  reasonable  or  because  it  was  unreasonable ;  have  you  any 
authority  that  holds  that  that  language  is  sufficient  in  a  penal  statute? 

Mr.  Jenks.  The  only  authority  that  I  can  cite  is  the  one  that  I 
have  just  read. 

The  Chairman.  That  does  not  go  quite  far  enough. 

Mr.  Jenks.  It  seems  to  me  that  in  a  criminal  statute  where  you 
do  have  the  same  word  that  has  been  used  and  interpreted  repeat- 
edly in  civil  cases  that  word  has  been  interpreted  sufficiently  in  the 
law  of  that  nation. 

The  Chairman.  Brother  Smith  called  the  attention  of  the  com- 
mittee to  a  case  in  the  supreme  court  of  the  District  of  Columbia 
which  held  that  indefinite  language  like  that  was  insufficient.  It 
must  have  been  looked  over  by  some  official  in  the  office.  The  court 
held  the  other  way;  it  held  absolutely  that  it  was  insufficient.  I 
guess  he  has  not  read  the  case. 

Mr.  Jenks.  I  do  not  know  about  that.  I  did  not  happen  to  be  here 
when  it  came  up.  What  I  was  about  to  say  is  that  this  statute,  this 
Sherman  Act,  has  made  a  new  crime — so  far  as  this  country  is  con- 
cerned that  was  a  new  crime — the  making  of  contracts  in  restraint 
of  trade,  and  under  those  circumstances,  if  we  are  going  in  any 
way  to  modify  that  act  that  defines  the  crime,  we  must  in  some  way 
or  other  define  the  modification  of  it.  The  act  has  said  that  the  crime 
consists  in  acting  in  restraint  of  trade.  We  propose  that  Congress 
declare  that  the  crime  is  making  an  "  unreasonable  "  contract  in  re- 
straint of  trade. 
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The  Chairman.  Is  it  not  the  same  thing  if  you  discuss  either 
branch  of  this  statute,  for  the  reason  that  with  respect  to  the  con- 
tract in  restraint  of  trade  it  is  almost  impossible  to  predicate  that 
upon  the  Sherman  an|;itrust  law? 

Mr.  Davenport.  In  200  U.  S.  the  Supreme  Court  has  decided  that 
that  kind  of  contract  is  not  within  tne  Sherman  antitrust  act  in 
the  case  of  the  Cincinnati  Packet  Company. 

The  Chairman.  Well,  that  eliminates  it  altogether  from  the  dis- 
cussion. What  I  was  suggesting  is  this — and  it  is  really  the  ques- 
tion that  we  have  to  meet — ^whetner  we  can  properly  predicate  that 
upon  a  combination  or  conspiracy  in  restraint  of  traae. 

Mr.  Jenks.  I  would  call  your  attention  again  to  what  I  said 
when  I  was  here  before,  to  the  effect  that  in  my  judgment  it  is 
unfair  to  use  the  words  "  combination  "  and  "  conspiracy  "  in  the 
same  connection,  because  the  word  "  conspiracy  " 

The  Chairman.  I  will  say  for  your  benefit  that  your  legal  ad- 
viser, Mr.  Smith,  said  that  they  are  exactly  the  same.  That  is  what 
I  understood  him  to  say  the  other  day.  But  you  are  not  bound  by 
that. 

Mr.  Jenks.  I  will  go  further  than  that.  I  would  like  to  question 
Mr.  Smith  in  connection  with  that  matter,  not  that  I  wish  to  imply 
that  that  was  not  a  fair  interpretation. 

The  Chairman.  The  only  thing  he  said  was  that  unlawful  means  a 
combination  for  unlawful  purposes;  that  that  was  the  same  as  con- 
spiracy for  unlawful  purposes.  Suppose  you  leave  out "  conspiracy." 
I  do  not  wish  to  embarrass  you  in  your  discussion. 

Mr.  Jenks.  What  I  was  going  to  say  was  simply  this:  A  combina- 
tion in  restraint  of  trade,  I  grant,  is  unlawful  under  the  Sherman 
Act,  but  it  would  not  be  unlawful  if  it  were  not  for  the  Sherman 
Act. 

The  Chairman.  It  would  not  be  an  offense  at  all  under  the  com- 
merce laws  if  it  was  not  for  the  Sherman  Act,  or  Federal  in  its  char- 
acter but  for  the  Sherman  Act. 

Mr.  Jenks.  Now,  generally  speaking,  under  the  common  law  any 
combination  that  is  contrary  to  pubhc  policy  would  be  unlawful, 
but  the  word  "combination"  m  itself  in  no  way  implies  anything  un- 
lawful. The  word  "conspiracy"  in  itself  implies  what  is  unlawful, 
and  that  is  why  I  wish  to  separate  them.  I  think  it  is  entirely  com- 
petent for  us  to  say 

The  Chairman.  One  moment,  in  order  to  get  at  the  legal  aspect  of 
it  Do  you  have  in  your  mitid  a  legal  distinction  between  a  combina- 
tion to  accomplish  an  unlawful  purpose  and  a  conspiracy  to  accom- 
plish an  unlawful  purpose? 

Mr.  Jenks.  No;  I  have  in  mind  a  combination  to  secure  a  lawful 
purpose. 

The  Chairman.  Here  is  the  Sherman  antitrust  law,  which  prohibits 
combinations  in  restraint  of  interstate  trade,  and  it  also  prohibits  con- 
spiracy in  restraint  of  interstate  trade.  In  your  mind  is  there  a  dis- 
tinction between  those  two  propositions? 

Mr.  Jenks.  The  difference  in  our  judgment  is  that  you  are  apply- 
ing the  word  specifically  to  the  Sherman  Act. 

The  Chairman.  We  can  not  apply  it  in  any  other  way.  We  must 
necessarily  confine  our  hypothesis  to  existing  facts.  Of  course  if 
I  misunderstood  you  it  is  my  misfortune,  and  I  did  not  intend  to  con- 
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vey  that  idea.  The  point  I  had  in  my  mind  was  whether  in  jour 
mmd  there  is  any  legal  distinction  between  a  combination  in  restraint 
of  trade  under  the  Sherman  antitrust  law  and  a  conspiracy. 

Mr.  Jenks.  Probably  not,  under  the  Sherman  law.  rsow,  what 
we  are  proposing  is  this :  We  are  proposing  what  in  effect,  although 
not  directly  in  legal  terminologyy  would  amount  to  an  amendment 
of  the  Sherman  antitrust  act  to  the  extent  that  it  might  i>ermit  under 
certain  circumstances  contracts  or  agreements  in  restraint  of  trade 
provided  they  were  reasonable,  but  we  would  not  permit  fi^  con- 
tracts that  in  their  essential  nature  would  be  unlawful,  lliat  is 
why  I  struck  out  the  word  "conspiracy,"  because  the  word  "con- 
spiracy "  implies  unlawful. 

The  Chairman.  Conspiracy  is  the  name  of  a  crime  under  the  com- 
mon law,  but  that  crime  can  be  committed  in  two  ways,  but  in  one 
way  equally  as  well  as  the  other,  first  by  combining  to  do  an  un- 
lawful thing,  and  secondly  by  combining  by  unlawful  means  to 
accomplish  unlawful  ends.  It  is  equally  so  under  the  antitrust  act 
One  is  contradistinguished  from  the  other.  You  are  going  to  have 
a  reasonable  conspiracy  under  the  Sherman  antitrust  fiiw  as  well  as 
an  unreasonable  combination. 

Mr.  Jenks.  The  only  difference  of  opinion  we  had,  I  think,  was 
that  I  was  thinking  of  the  act  as  amended  and  you  were  thinking  of 
the  act  as  it  exists. 

Mr.  Emery.  If  you  will  pardon  a  question,  do  you  not  think  when 
you  attempt  to  give  a  term  that  has  never  received  anything  but  a 
definition  in  the  civil  cases,  do  you  not  think  when  you  attempt  to 
apply  that  to  a  criminal  statute  that  you  are  attempting  to  give  a 
broad  construction  of  the  phrase  rather  than  a  narrow  one ;  and  sec- 
ondly, do  you  not  think  when  you  do  that  you  have  created  a  con- 
structive crime  by  such  interpretation  ? 

Mr.  Jenks.  No,  I  think  not,  in  the  way  you  have  suggested  it 
Let  me  add  a  word  further.  If  we  put  into  the  criminal  statute  a 
word  that  has  been  repeatedly  interpreted  in  civil  suits,  and  when  the 
crime  is  really  a  crime  civil  in  its  nature,  if  you  wish  to  put  it  that 
way,  or  a  crime  economic  in  its  nature,  then  it  seems  to  me  we  may 
expect  to  use  practically  the  same  meaning  of  the  same  word.  Take, 
for  example,  a  restraint  of  trade,  that  we  will  say  under  ordinary  cir- 
cumstances, without  the  Sherman  Act,  would  be  m  the  public  interest, 
it  would  be  considered  reasonable.  Suppose  we  take  that  same  act, 
by  the  Sherman  law  it  at  once  becomes  illegal,  but  not  necessarily  un- 
reasonable. Now,  if  we  were  to  interpret  the  meaning  of  the  word 
^'  unreasonable ''  we  would  use  it  identically  in  the  same  sense.  In 
the  one  case  it  is  what  has  been  made  a  crime  and  in  the  other  case 
one  that  has  not  been  made  a  crime. 

Mr.  Davenport.  Is  it  not  a  fact  that  under  precisely  similar  cir- 
cumstances the  courts  have  uniformly  held  the  other  way?  There 
is,  for  instance,  nothing  more  familiar  to  the  profession  and  to  every- 
body than  that  charges  for  transportation  must  be  reasonable  and 
that  a  party  can  not  1^  compelled  to  pay  more  than  is  reasonable,  and 
if  overcharged  can  recover  back  the  excess  beyond  what  is  reasonable. 
Now,  when  the  different  States  and  the  Congress  of  the  United  States 
have  attempted  to  make  that  a  criminal  onense  the  laws  have  been 
held  void  for  uncertainty.  I  notice  that  you  did  not  refer  to  those 
cajses  which  I  have  quoted  here. 
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The  Chairman.  The  Professor  is  not  through.  He  may  refer  to 
that  before  he  gets  through. 

Mr.  Davenport.  I  wanted  again  to  call  your  attention  to  the  fact 
that  in  the  Thirty-Fifth  Federal  Reporter,  in  the  opinion  delivered  by 
Mr.  Justice  Brewer,  it  was  held  that  a  law  which  provided  that  if 
any  railroad  company  should  charge  more  than  a  fair  or  reasonable 
rate  the  company  should  be  guilty  of  extortion.  Then  he  goes  on  to 
say  that  that  is  obnoxious  to  all  principles  of  criminal  statute  making; 
that  it  is  void  for  uncertainty,  for  want  of  a  standard  to  measure 
the  legislative  intent  by.  What  is  "  reasonable  "  or  "  unreasonable  " 
is  left  undefined. 

Then,  in  a  case  arising  under  the  interstate-commerce  act  (Tozer  v, 
U.  S.,  52  Fed.  Rep.),  there  is  a  like  decision.  Mr.  Justice  Brewer 
there  says  that  that  act  was  void  in  that  respect  on  account  of  its  un- 
certainty.   He  says : 

Applying  that  doctrine  to  this  case 


The  Chairman.  Professor  Jenks  had  the  benefit  of  examining 
your  statement,  and  if  he  has  any  occasion  to  comment  on  it  I  assume 
he  will  do  it  before  he  gets  through,  so  that  will  take  care  of  the  legal 
discussion  in  his  point  of  view,  unless  there  is  some  specific  question 
that  you  want  to  ask. 

Mr.  Davenport.  I  wanted  to  point  out  that  the  very  distinction 
that  he  now  attempts  to  make,  and  the  very  construction  that  he  now 
says  would  be  imported  into  the  law  have  been  expressly  repudiated 
by  the  courts.  Unless  he  has  some  authority  to  the  dontrary,  for  I 
must  confess  I  have  not  been  able  to  find  any,  I  must  still  adhere  to 
the  correctness  of  my  contention. 

The  Chairman.  You  have  seen  these  cases,  have  you.  Professor? 

Mr.  Jenks.  I  have  seen  some  of  those  cases.  I  would  say  in  refer- 
ence to  what  the  chairman  said  a  moment  ago  that  Judge  Davenport's 
testimony  has  not  been  put  into  my  hands  and  I  have  not  had  the 
opportunity  of  reading  it.  Part  of  it  I  have  seen  and  part  of  it  I 
heard,  but  1  did  not  hear  the  whole  of  it. 

The  Chairman.  Of  course  the  professor  can  not  be  expected  to 
comment  on  a  case  that  he  has  not  examined.  What  case  was  that  in, 
20  United  States,  Mr.  Davenport : 

Mr.  Davenport.  The  Cincinnati  Packet  Company  v.  Bay. 

Mr.  Jenks.  I  want  to  call  attention  to  this  one  point,  that  after 
all  we  are  under  the  Sherman  antitrust  act ;  we  have  a  new  applica- 
tion that  we  never  had  before  of  the  use  of  these  words.  In  the  sec- 
ond place,  in  the  amendment  that  we  are  proposing,  we  are  proposing 
to  make  a  new  act  that  we  grant  is  new.  It  is  constructive  legislation ; 
it  is  something  we  have  not  had  before,  and  it  is  very  desirable  (I 
think  we  can  not  be  too  grateful  to  those  who  have  attacked  the  bill 
for  their  calling  attention  to  the  fact)  to  have  the  law  itself  as  definite 
and  as  precise  as  it  can  be.  I  grant  all  that.  Now,  on  the  other  hand, 
the  only  contention  I  have  in  opposition  to  that  is  this :  In  the  first 

Elace,  the  words  "  reasonable  "  and  "  unreasonable,"  although  used 
ere  in  a  somewhat  different  connection,  have  been  so  long  inter- 
preted, and  so  thoroughly  interpreted,  in  England  and  in  this 
country  by  our  State  courts,  etc.,  that  they  form  a  pretty  good  test 
by  which  we  can  judge  of  what  they  mean  to  imply,  and  can  jud^e 
any  circumstances  which  will  fit  them  in  distinction  from  those  in 
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which  they  have  been  placed  before.  Now,  in  the  second  place,  and 
I  think  this  is  reallv  vital — I  should  like  to  say  that  there  is  no  pes- 
sibility,  in  my  judpient.  of  ^tting  any  better  standard  or  any  nWe 
definite  standard  tor  determining  whether  a  combination  should  be 
considered  in  the  public  interest  or  not  than  that  word  "  unreason- 
able." The  chairman  has  suggested  a  good  many  times  that  contracts 
in  restraint  of  trade  after  all  virtually  come  back  to  the  question  of 

i)rices.  Now,  a  good  many  people  have  touched  on  that,  more  or 
ess,  and  I  can  say  that  I  think  the  chairman  is  wrong  in  that  regard. 
In  a  good  many  cases  they  d(»  come  back  to  a  question  of  price,  out  a 
great  many  contracts  may  have  nothing  to  do  with  prices,  owing  to 
the  fact  that  the  prices — ^ — 

The  Chairman.  What  sort  of  contracts  do  you  have  in  mind? 

Mr.  Jenks.  I  have  in  mind  a  number  of  things  that  occur  to  me. 
Supposing,  for  example,  that  it  was  suggested  between  two  corpora- 
tions that  they  would,  we  will  say,  hire  nothing  but  union  labor. 
Now,  I  am  not  sure  that  vou  can  in  any  direct  way  connect  that  with 
the  question  of  prices,  nevertheless  it  is  a  contract  that  very  likely 
may  oe  submitted  to  the  Commissioner  of  Corporations. 

The  Chairman.  That  sort  of  corporation,  constituted  in  that  way, 
would  not  come  anywhere  near  the  Sherman  antitrust  law. 

Mr..  Jenks.  I  am  not  sure  that  it  would,  but  it  might.  This  is*  let 
us  assume,  a  contract  made  Wtween  two  railroad  companies  engaged 
in  interstate  commerce.  They  might  go  further  and  say  that  as  far 
as  we  are  running  between  different  States  we  may  employ  nothing 
but  union  labor.  It  might  he  referred  to  the  Commissioner  for  de- 
cision. If  he  were  going  to  decide  on  that  he  would  consider  whether 
or  not  that  was  in  the  public  interest :  whether  it  was  reas(mable  or 
not.  He  could  not  take  it  back  to  any  question  of  price;  he  could 
not  make  any  standard  along  that  line. 

Mr.  Emery.  I  can  not  possibly  see  any  relation  between  the  em- 

Eloyment  of  any  kind  of  labor — whether  it  was  red  haired  or  black 
aired  or  blue  haired  and  interstate  commerce.     In  fact  the  Supreme 
Court  says  that  it  could  not  see  any  difference. 

Mr.  Jenks.  There  is  a  gre>at  diiBference  of  opinion  as  to  where  it 
would  come  in.  The  point  I  have  in  mind  is  that  a  contract  of  that 
kind  might  very  well  be  considered.  Take  a  different  example: 
Supposing  that  two  employers  who  are  engaged  regularly  in  inter- 
state trade  agreed  that  they  would  ship  only  by  a  certain  line,  or  some 
freight  by  water  and  other  by  rail  along  different  lines.  I  am  in- 
clined to  think  that  those  contracts  would  be  considered  contracts 
that  might  be,  at  any  rate,  in  restraint  of  trade. 

As  Mr.  Wheeler  said  awhile  ago.  the  question  of  price  comes  in 
indirectly,  but  it  can  not  come  in  in  any  way  that  would  make  it  a 
test.  I  am  simply  citing  possible  contracts  that  would  be  made.  The 
point  I  have  in  mind  is  that  you  can  not  fix  any  standard  that  would 
cover  the  almost  infinite  variety  of  contracts  that  would  come  up 
along  this  line  any  more  definite  than  is  the  word  reasonable  or  un- 
reasonable as  it  has  been  interpreted  by  the  courts  for  hundreds  of 
years. 

The  Chairman.  Suppose  the  committer  should  be  of  the  opinion, 
after  examining  these  authorities,  that  the  court  would  not  sustain 
any  criminal  or  penal  autliority,  would  you  want  us  to  report  such 
legislation  ? 


HEABING  ON   HOUSE  BILL  19745 — JENKS.  625 

Mr.  Jenks.  No;  I  should  certainly  not.  It  seems  to  me  the  Presi- 
dent very  wisely,  in  his  last  message  a  few  days  ago,  said  that  he 
thought  Congress  ought  to  be  very  cautious  and  not  pass  measures 
that  they  thought  were  unconstitutional. 

The  Chaibmak.  That  is,  if  on  examination  of  these  authorities  we 
are  of  the  opinion  that  this  was  in  effect  an  amendment  of  the  Sher- 
man antitrust  law  and  imported  an  uncertain  feature  in  the  matter 
of  crimes,  you  would  not  want  to  see  an  amendment  adopted  that 
would  "  massecrate  "  the  whole  statute  ? 

Mr.  Jenks.  I  would  not  want  the  committee  to  recommend  any 
legislation  that  they  clearly  thought  would  be  declared  unconstitu- 
tional, or  which  would  render  this  act  as  amended  in  this  way  void. 

The  Chaibman.  It  might  not  be  certainly  a  constitutional  pro- 
vision, but  a  man  has  a  right  to  have  his  offenses  specifically  defined. 

Mr.  Jenks.  Well,  render  the  act  void.  No;  that' ought  not  to  be. 
On  the  other  hand,  it  is  incumbent  upon  this  committee,  in  my 
judgment  (while  it  ought  not  to  recommend  any  legislation  that  it 
thinks  would  be  void  or  unconstitutional),  to  do  the  best  it  can  to 
meet  an  extremely  complicated  situation  just  now,  and  in  the  judg- 
ment of  certainly  some  good  lawyers — ^Mr.  Wheeler,  for  example^ 
and  a  good  manv  others — these  words  reasonable  or  unreasonable 
are  definite  enough. 

Mr.  Davenpobt.  Did  he  state  that? 

Mr.  Jenks.  I  understood  him  to  say  in  this  connecticm  that  be 
did  think  it  would  be  valid. 

Mr.  Davenpobt.  Did  he  not  promptly  repudiate  any  such  idea? 

Mr.  Jenks.  I  understood  when  you  put  some  cases  specifically 'be- 
fore him,  which  seemed  to  be  cases  that  could  not  come  up  imder 
this  statute,  he  agreed  with  you,  but  I  think  on  this  line  he  agreed 
absolutely  with  the  position  we  have  taken  in  the  bill.    • 

The  Chaibman.  Yes;  I  think  that  was  the  position  Mr.  Wheeler 
took. 

Mr.  Emebt.  Do  you  assert  that  you  can  find  anywhere  in  the  com- 
mon law  the  words  "  reasonable  "  or  "  unreasonable  "  used  in  connec- 
tion with  the  restraint  of  trade  as  a  definition  of  crime? 

Mr.  Jenks.  My  point  is  that  the  restraint  of  trade  under  the  com- 
mon law  was  not  a  crime. 

Mr.  Emebt.  Permit  me  to  call  your  attention  to  the  fact  that  from 
1346  practically  up  to  George  III  there  is  a  series  of  statutes  on  the 
?^ubject  of  restraint  of  trade,  and  I  think  the  first  use  of  the  modem 
term  ^'  restraint  of  trade  "  is  found  in  the  statute  that  I  have  here, 
passed  in  1436.     It  says: 

All  agreements  In  restraint  of  trade  are  declared  unlawful  and  void. 

That  is  practically  the  first  use  of  that  modern  term  that  I  can 
find.  There  must  be  200  statutes  based  on  that  at  various  times  be- 
tween that  period  and  the  present  day. 

Mr.  Jenks.  The  question,  as  I  intimated  some  time  l^fore,  as  to 
the  principle  of  the  common  law,  in  m}^  judgment 

Mr.  Emeby.  That  is  statutory  law. 

The  Chaibman.  The  particular  point  as  to  the  term  "  restraint  of 
trade  "  that  the  Professor  has  in  mind  is  a  condition  that  never  had 
the  criminal  situation  predicated  upon  it,  and  there  the  Professor  is 

3ft745— 08 10 


686  HEAKING  OK  HOUSE  BILL  19745 — JENKS. 

right.     Your  contention  is  that  the  term  "  restraint  of  trade "  has 
been  used  in  criminal  legislation. 

Mr.  Emery.  I  say  the  term  "  restraint  of  trade  "  has  been  used  con- 
stantly. I  spoke  of  it,  Mr.  Chairman,  because  it  seemed  to  me  that 
under  the  very  form  of  argument  that  the  Professor  makes  that  he  is 
doin^  that  which  precisely  defeats  the  very  object  that  he  aims  at— 
that  IS,  that  he  finds  the  language  to  have  been  used  only  in  connec- 
tion with  civil  cases,  To  say  that  you  could  import  that  language 
into  a  criminal  statute  would  have  no  other  effect  than  to  say  that  you 
could  create  a  new  crime  by  construction.  That  would  be  agamst 
the  theory  of  construction,  which  requires  a  strict  construction. 

The  Chairman.  Now,  before  you  depart  from  the  proposition  of 
prices  I  would  like  to  know  what  you  say  about  the  question  whether 
or  not  that  is  not  the  important  feature  and  the  point  of  contact 
where  the  interest  of  the  public  touches  the  question  of  common  in- 
terest, conspiracies,  and  restraint  of  trade. 

Mr.  Jenks.  I  am  inclined  to  think  that  is  true.  At  the  same  time, 
as  I  was  thinking  over  the  various  kinds  of  contracts  that  were  to  be 
made,  I  was  somewhat  in  doubt  as  to  whether  you  could  put  it  quite 
so  strongly  as  that.  Suppose,  for  example,  an  agreement  between 
two  combinations  to  sell  only  certain  brands  of  goods.  On  an  agree- 
ment of  this  kind 

fhe  Chairman.  Would  not  that  quite  obviously  affect  the  prices  to 
sell  certain  brands  of  goods,  of  course,  would  necessarily  control 
the  market,  and  what  purpose  could  there  be? 

Mr.  Jekks.  It  doubtless  is  connected  with  price. 

The  Chairman.  Not  per  se,  but  my  point  is  this :  Whether  or  not  as 
it  resulting  factor  in  the  ultimate  analysis  you  do  not  get  down  to 
tne  prices  to  the  consumer :  is  that  not  really  the  factor  that  justifies 
us  in  legislation? 

Mr.  «fi:NK8.  That  is  doubtless  an  extremely  important  one.  The 
point  which  I  have  in  mind  and  which  means  a  little  differently  is 
this :  You  can  not^  set  up  the  prices  as  a  test  of  reasonableness  or  un- 
reasonableness.   We  are  speaking  of  a  standard,  and  the  point  is 

rhe  Chairman.  You  ai'e  discusvsing  the  proposition  as  to  whether 
it  would  be  feasible  to  put  that  into  a  statute;  that  is,  whether  the 
prices  would  be  a  possible  test  in  a  statute. 

Mr.  Jenks.  Yes. 

The  Chairman.  That  is  a  different  proposition  from  the  one  I  had 
in  mind — whether  or  not  the  officer  in  passing  upon  the  matter  must 
nave  that  feature  present  in  his  mind  all  the  while. 

Mr.  Jenks.  He  doubtless  would  need  to  take  that  into  considera- 
tion as  one  of  the  prominent  features. 

The  Chairman.  You  could  not  eliminate  it. 

JVir.  Jenks.  Certainly  not  in  all  cases. 

The  Chairaian.  I  suppose  we  all  agree  on  this  economic  proposi- 
tion: That  the  business  is  conducted  on  perhaps  two  hypotheses,  or 
involves  two  fundamental  considerations  in  which  the  public  may  be 
said  to  have  a  legitimate  interest,  first,  a  fair  return  on  the  capital 
invested,  and,  secondly,  the  price  that  the  consumer  is  to  pay.  Tnose 
are  the  two  great  factors  in  all  great  economic  propositions. 

Mr.  Jenks.  Yes,  sir. 

The  Chairman.  And  outside  of  those  we  have  not  any  legitimate 
interest  in  attempting  to  legislate  except  in  connection  with  them; 
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mat  IS,  unless  in  some  reasonable  connection  the  legislation  proposed 
IS  connected  with  either  one  of  those  propositions. 

Mr.  Jenks.  It  would  be  connected  witn  either  one  of  them.  The 
question  now  is  as  to  the  test  the  Commissioner  might  use.  Suppose 
we  take  ©ne  other  case  where  it  connects  a  little  differently.  Mow, 
contracts  are  made  by  which  a  person  will  agree  to  sell  only  through 
one  company — I  am  not  passing  upon  the  question  as  to  whether  it  is 
reasonaole  or  unreasonable — ^but  in  itself  that  is  the  contract,  but  it 
is  not  directly  connected  with  the  prices.  They  simply  say,  "  If  you 
sell  to  anybody  else  you  can  not  have  ours."  The  matter  of  prices  is 
fixed  beforehand:  it  is  probably  a  retail  price.  Of  course  it  goes 
back  ultimately,  perhaps,  to  the  profits  and  prices  which  the  manufac- 
turer is  going  to  charge,  but  in  nis  immediate  operation  the  question 
of  prices  does  not  come  in  at  all. 

The  Chairman V  That  is  true;  I  have  known  of  a  number  of  such 
cases;  I  have  had  occasion  to  have  experience  with  them,  and  I  never 
knew  one  of  them  that  was  not  for  the  purpose  of  controlling  the 
price  to  the  consumer. 

Mr.  Jenks.  In  most  cases  those  goods  are  ^oods  with  certain 
brands;  with  prices  that  are  put  on.  often  printed  on,  whatever  they 
may  happen  to  be,  and  all  dealers  sell  at  the  same  price.  Now  of 
course  wnen  you  go  back  to  the  manufacturer  he  has  in  mind  the 
price,  and  very  likely  it  may  be  contrary  to  public  policy,  but  you 
can  not  take  the  prices  there  as  the  test  of  whether  that  kind  of 
contract  is  reasonaole  or  unreasonable ;  you  have  rather  to  take  some 
such  condition  as  this— is  that  leading  too  much  toward  monopoly 
to  be  in  the  public  interest  ?  It  has  to  be  something  more  definite  than 
a  question  of  public  price. 

In  attempting  to  create  a  new  statute  of  this  kind — because  that 
is  practically  what  we  are  proposing  here — we  must  fit  that  statute 
into  the  industrial  conditions  of  the  day.  We  ou^ht  not  to  legislate 
out  of  existence  a  good  many  kinds  of  contracts  that  certainly  manv 
honest  people  believe  to  be  more  or  less  in  restraint  of  trade  and  still 
in  the  public  interest.  So  we  ought  to  make  a  statute  that  would  as 
far  as  possible  cover  that  ground.  That  subject  covers  so  great  a 
variety  of  contracts  that  I  doubt  if  we  can  get  any  more  definite 
words  than  the  words  "  reasonable  "  or  "  unreasonable."  Moreover, 
reasonable  or  unreasonable  has  been  construed  so  many  times  by  the 
court,  although  in  different  connections,  that  it  does  furnish  such  a 
test  as  to  give  a  pretty  definite  idea. 

The  Chairman.  Then  the  proposition  is  this,  that  you  think  rea- 
sonable or  unreasonable  is  as  definite  as  it  can  properly  be  made, 
taking  into  consideration  all  of  the  conditions? 

Mr.  Jenks.  I  think  so. 

The  Chairman.  What  if  the  authorities  say  that  the  introduc- 
tion of  that  language  into  the  statute  would  render  this  penal  pro- 
vision void ;  we  simply  can  not  apply  that  test. 

Mr.  Jenks.  I  take  two  positions  there  that  are  a  little  bit  different 
from  that.  In  the  first  place,  I  should  think  it  quite  possible  that  if 
you  put  a  statute  on  the  books  along  that  line,  even  though  you  do  not 
find  that  the  courts  have  interpreted  that  word  in  just  that  con- 
nection, you  would  find  that  the  courts  would  hereafter  interpret 
that  word  in  this  new  connection.  The  reason  why  the  court  has 
not  interpreted  that  word  in  such  a  connection  before  is  because  it 
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has  not  l>een  asked  to  do  so  under  the  laws  as  we  have  had  them. 
Whenever  the  question  has  come  up  under  the  Sherman  Act  and 
the  claim  has  been  made  that  this  contract  was  not  in  unreasonable 
restraint  of  trade,  and  consequently  it  ought  not  to  be  held  void, 
the  Supreme  Court  has  simply  waived  aside  that  question  of  whether 
it  was  reasonable  or  unreasonable. 

Now,  it  seems  to  me  that  one  of  the  strong  reasons  that  we  have 
to  believe  that  the  court  would  take  that  word  "  reasonable  "  or  "  un- 
reasonable "  is  that  in  all  of  these  discussions  there  is  no  indication 
of  the  court  thinking  there  was  any  particular  difficulty  in  the  inter- 
pretation of  that  word.  They  have  simply  said,  "  We  did  not  dis- 
cuss that  because  this  act  covered  the  whole  question." 

Mr.  Emery.  You  say  the  court  could  find  no  difficulty  in  the  mat- 
ter. You  are  familiar  with  the  Trans-Missouri  case.  Do  you  not  re- 
member that  in  that  case  Justice  Peckham  spoke  at  considerable 
length  and  said  that  the  principal  effect  of  saying  the  railroads 
could  agree  upon  the  reasonable  rate  of  combination  would  be  to 
sav  that  the  railroad  could  fix  their  own  rates  ? 

Mr.  Jenks.  The  point  I  wish  to  make  is  this,  that  so  far  as  my 
knowledge  of  the  matter  goes — I  would  not  have  you  take  my 
opinion  as  an  expert — but  so  far  as  my  knowledge  ffoes  the  court  has 
not  discussed  the  validity  of  such  a  use  of  those  words.  It  has  simply 
said,  as  regards  the  Sherman  antitrust  act,  that  it  applied  to  all  acts 
in  restraint  of  trade,  whether  reasonable  or  unreasonable,  and  that 
as  far  as  I  recall — and  I  still  think  that  you  are  possibly  giving  a 
little  too  strong  emphasis  to  that — so  far  as  I  recall,  the  cas^  have 
not  indicated  in  any  way  that  there  would  be  any  difficulty  in  apply- 
ing the  Sherman  antitrust  act  as  between  reasonable  and  unreason- 
able restraint  of  trade  if  that  had  been  in  the  act. 

Mr.  Emery.  You  realize  that  in  that  case  the  court  had  been  prac- 
tically asked  to  read  that  in. 

The  Chairman.  Your  idea  is  that  if  the  importation  of  the  words 
into  this  act  would  have  had  those  consequences  it  would  have  been 
very  natural  for  the  court  to  call  attention  to  one  of  the  reasons  why 
they  would  not  read  it  in. 

Mr.  Jenks.  Yes,  sir;  that  is  it  exactly. 

Mr.  Davenpori\  I  would  like  to  ask  Professor  Jenks  when,  if  ever, 
are  we  to  have  explained  to  us  these  most  astounding  changes  in  the 
bill  as  first  proposed,  to  wit,  that  after  a  hearing  by  this  Conmiis- 
sioner,  he  makes  an  order  and  a  criminal  penalty  is  attached  for 
violatii^  it. 

The  Chairman.  We  will  wait  until  Professor  Jenks  gets  through 
with  his  argument  and  see  what  he  says, 

Mr.  Davenport.  We  were  informed  that  Professor  Jenks  would 
come  here  and  explain  this. 

The  Chairman.  My  suggestion  was  that  we  wait  until  Professor 
Jenks  gets  through,  and  if  he  does  not  make  any  explspation  of  tliat 
T  will  hear  you  on  the  proposition. 

Mr.  Davenport.  We  want  to  know  what  he  proposes  to  do. 

The  Chairman.  After  he  finishes  his  argument  you  may  ask  him 
anv  questions  you  like. 

Mr.  Martin.  Is  it  not  a  fact  that  the  whole  purport  of  the  amend- 
ment to  the  law  is  to  exempt  certain  combinations  and  trusts  froin 
the  operation  of  the  law  that  are  now  amenable  to  it? 
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Mr.  Jenks.  Xo;  I  would  not  put  it  in  tliat  way.  It  is  to  permit 
certain  persons,  or  any  person  who  is  willing  to  come  under  the  law — 
any  person  or  corporation — to  do  ceitain  acts  perhaps  that  now 
he  could  not  do. 

Mr.  Martin.  That  will  be  substantially  the  same  thing;  it  would 
be  allowing  them  to  do  things  by  the  permission  of  the  Department 
or  the  Executive  which  they  are  not  forbidden  by  law  to  do. 

The  Chairman.  It  would  allow  them  under  the  provisions  of 
this  bill  to  engage  in  what  was  held  to  be  a  reasonable  restraint  of 
trade  which  they  are  not  prohibited  from  doing.  That  is  the  answer 
to  that.  • 

Mr.  Martin.  If  that  is  the  situation;  if  the  object  of  this  amend- 
ment is  to  permit  certain  people  to  escape  the  penalties  of  the  law 
that  are  now  amenable,  then  I  would  like  to  inquire  what  class  of 
corporations  or  trusts  they  are  that  the  framers  of  the  bill  had  in 
mind  that  ought  to  be  exempted. 

Mr.  Jenks.  There  has  been  no  specific  class  of  combination — I  will 
put  it  this  way,  there  has  been  no  specific  individual  or  corporation 
m  mind  at  all  in  framing  this  statute.  It  has  been  simply  this,  that 
we  have  thought  that  there  were  certain  acts  now  forbidden,  certain 
contracts,  etc.,  now  forbidden  under  the  law  that  were  reasonable  and 
in  the  interest  of  the  public,  and  ought  to  be  permitt-ed.  We  have 
tried  to  frame  an  act  that  would  permit  such  things,  but  we  have 
not  had  a  specific  corporation  in  mind.  Not  one  of  us  has  received 
a  cent  from  anybody  or  ever  will. 

Mr.  Mahtin.  That  was  not  the  point.  What  I  was  trying  to  get 
at  was  this :  If  there  are  in  existence  now  good  combinations,  laudable 
trusts,  that  are  now  subject  to  the  pains  and  penalties  of  the  law  that 
the  amendment  would  exempt,  what  I  wanted  to  get  at  was  whether 
any  combinations  at  the  present  time  or  since  the  law  was  enacted 
were  suffering  or  had  suffered  any  punishment  or  penalties  that  were 
unjust  and  oppressive  under  the  law. 

Mr.  Jenks.  It  was  intimated  here  this  afternoon  at  one  time  that' 
there  were  some  penalties  inflicted  that  were  unjust.     I  have  not 
anything  myself  to  say  in  criticism  of  the  court  or  of  anyone  else. 

Sir.  Davenport.  The  Standard  Oil  case  was  for  violations  of  the 
interstate-commerce  act,  not  of  the  antitrust  act.  That  case  was  one 
for  taking  rebates. 

Mr.  Martin.  If  I  may  be  permitted  to  sav  one  word  further,  my 
point  is  that  if  there  were  anv  considerable  class  of  people  or  class  of 
combinations  that  ought  to  be  exempted  by  amendment  of  the  law 
that  they  should  be  permitted  to  know  something  about  them  or  what 
they  were.     For  instance,  there  is  one  element  of  people  who  com- 

f)lain  about  the  enforcement  of  the  law  openly  and  come  here  pub- 
icly  and  seek  an  amendment  of  the  law  to  exempt  themselves,  but 
outside  of  those  I  have  heard  no  element  of  people  who  come  here 
boldly  and  frankly  and  say  they  are  oppressed  by  the  present  law 
and  that  therefore  it  ought  to  be  amended. 

Mr.  Jenks.  We  have  discussed  that  at  great  length,  and  I  do  not 
know  that  I  need  to  dwell  upon  it  any  further.  Some  of  the  mem- 
bers of  the  committee  and  others  have  said  that  it  was  generally 
understood  that  manv  busine^ss  men  felt  that  they  were  very  much 
hampered  in  the  kind  of  contracts  they  could  make,  as  long  as  they 
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felt  they  could  not  do  what  was  considered  reasonable  merely  in  re- 
straint of  trade. 

I  think,  Mr.  Chairman,  in  regard  to  this  question  of  reasonable- 
ness or  imreasonableness  I  have  nothing  further  to  say.  It  has 
seemed  to  us — that  is,  all  the  persons,  so  far  as  I  am  aware,  connected 
with  the  bill — ^that  the  courts  probably  would  consider  this  language 
in  this  connection  definite  enough  so  that  they  could  interpret  and 
enforce  the  law,  and  would  be  willing  to  do  that. 

Mr.  Davenport.  May  I  inquire  whether  you  have  found  any  ca^ 
bearing  directly  on  that? 

Mr.  Jenks.  So  far  as  that  matter  is  concerned,  as  I  said  wlien  I  be- 
gan, I  have  submitted  one  or  two  matters  here  that  seem  to  me  to  have 
some  bearing  on  that.  Still,  the  legal  end  of  the  proposition,  I  sup- 
pose, was  covered  by  Mr.  Smith  the  other  day. 

The  Chairman.  This  is  everything  that  you  have  in  that  line,  is  it  ? 

Mr.  Jenks.  Yes,  sir;  everything  I  have  on  that  line. 

The  Chairman.  Except  so  far  as  you  have  called  attention  to  the 
authorities,  they  are  all  the  authorities  you  have  on  that  point? 

Mr.  Jenks.  In  the  other  connection,  with  reference  to  the  power  of 
the  Commission  being  a  legislative  power  or  executive  power,  etc — 
in  that  connection  there  are  various  matters  of  reasonableness  and 
unreasonableness  that  have  come  up  that  seem  to  me  to  have  a  some- 
what similar  bearing;  that  is,  the  courts  seem  to  have  a  pretty  clear 
view  as  to  what  reasonable  and  unreasonable  mean,  and  a  dear 
enough  view  in  several  cases,  so  that  it  has  seemed  to  us  that  if  it 
were  applied  to  a  statute  of  this  kind  in  this  connection  there  would 
be  no  diflSculty  about  interpreting  it. 

Now,  let  me  call  attention  again  to  the  fact  that  the  crime  that  we 
have  in  mind  here  is  after  all  an  economic  act,  if  you  please ;  a  busi- 
ness act  that  has  been  under  consideration  by  the  courts  for  centuries;, 
and  it  seems  to  me  that  under  those  circumstances,  when  we  put  a 
crime  onto  the 

Mr.  Davenport.  Have  you  any  cases  that  sustain  you  in  that  ? 

Mr.  Jenks.  All  of  these  cases  that  you  yourself  have  submitted 
with  reference  to  restraint  of  trade  sustain  the  contention.  The  first 
day  I  spoke  here  I  called  your  attention  to  25  pages  of  citations  that 
bore  on  that  matter. 

Mr.  Davenport.  There  is  absolutely  no  possible  connection  or 
analogy. 

The  Chairman.  The  long  and  the  short  of  it  is  that  Professor 
Jenks  has  no  more  authority. 

Mr.  Jenks.  I  have  no  further  authorities  to  cite,  but  far  better 
than  authorities,  when  it  comes  to  making  a  new  law  in  a  new  field, 
is  for  the  legislators  to  see  what  the  conditions  are  and  how  thej^ 
can  best  brine  about  favorable  conditions  among  the  people,  and  if 
they  use  words  that  are  reasonably  familiar  to  the  courts  they  may 
expect  that  if  the  act  itself  has  the  right  purpose  and  a  bona  fide 
purpose  the  court  will  itself  find  the  interpretation. 

Mr.  Emery.  I  object  to  the  statement  vou  make  that  the  purpose 
of  this  law  is  to  meet  economic  crimes.  Vou  remember  that  the  law^ 
placed  several  times  a  physical  obstruction  to  interstate  commerce 
and  large  numbers  of  men  have  been  indicted  under  it. 

Mr.  eJENKS.  T  do  not  mean  that  it  is  necessarv. 
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Mr.  Emery.  You  seem  to  think  that  you  could  use  the  words  "  rea- 
sonable "  or  ''  unreasonable  "  more  reasonably — if  1  may  use  the 
words  in  that  connection — with  merely  economic  offenses  that  do 
not  involve  physical  obstruction  or  physical  acts  that  would  them- 
selves constitute  crime  by  virtue  of  the  economic  offenses  that  you 
have  dwelt  upon. 

Mr.  j£NKS.  Your  illustration  shows  again  how  extremely  compli- 
cated this  matter  must  be  and  in  making  different  laws  of  necessity 
all  cases  must  be  covered,  and  also  the  almost  infinite  variety  of  con- 
tracts that  have  to  be  interpreted ;  so  that  along  those  lines  we  can 
not  expect  to  get  a  word  or  a  test  that  is  more  definite  than  ^'  public 
policy ''  or  "  reasonable  "  or  "  unreasonable." 

Mr.  EsfSRY.  Not  only  contracts  but  acts. 

Mr.  Jenks.  In  either  one  of  those  cases;  yes. 

I  said  a  moment  ago  that  if  the  committee  thought  that  in  the  line 
of  decisions  they  have  now  the  .courts  had  not  yet  interpreted  those 
words  ^^  reasonable  "  or  '^  unreasonable  "  in  such  a  class  of  cases  as 
these,  there  were  two  things  to  keep  in  mind ;  one  was  that  if  they 
brought  before  a  court  matter  that  had  not  existed  before^  I  presume 
you  could  not  get  any  more  definite  word,  and  the  probability  is  that 
the  court  would  make  the  interpretation ;  in  the  second  place,  if  you 
can  find  any  better  expression,  one  that  will  serve  the  puolic  interest, 
and  will  meet  this  variety  of  conditions,  then  you  ought  to  put  that 
better  expression  in  instead  of  the  word  "  reasonable.'^ 

Mr.  Davenport.  Suppose  they  find  on  the  contrary  that  just  such 
a  law  as  this  would  be  held  void  by  the  courts;  what  would  you 
suggest  then? 

Mr.  Jenks.  Then  I  suggest  that  they  make  one  that  would  not  be 
void,  but  would  cover  the  same  points. 

ARGTJHE17T  OF  HON.  WILLIAM  B.  WILSON,  A  EEPSESENTATIVE 
IN  CONOBESS  FBOH  THE  STATE  OF  PENNSYLVANIA. 

Mr.  LiTTLEFiELD.  You  wcrc  making  your  statement  when  we  sus- 
pended. 

Mr.  Wilson.  Mr.  Chairman,  at  the  time  of  adjournment  last  even- 
ing I  was  discussing,  or  had  been  discussing,  the  ri^ht  of  workingmen 
to  organize  for  their  own  protection,  and  to  enter  into  collective  bar- 

{^ains,  and  from  that,  as  a  result  of  questions  by  the  chairman,  had 
ed  up  to  a  discussion  of  the  right  to  organize  their  consuming  power. 

The  laws  of  the  land  have  irfVariably  distin^iished  between  a  man 
dealing  in  his  own  product  and  a  man  dealing  in  the  products  of 
others.  That  is  true  in  almost  every  State  in  the  Union,  if  not  all, 
with  regard  to  law§  relative  to  peddling.  A  man  who  buys  and  sells 
is  required  to  take  out  a  license,  but  the  man  who  sells  tne  products 
of  his  own  labor  is  not  required  to  take  out  a  license  in  order  to  ped- 
dle it  from  house  to  house,  or  from  place  to  place.  So  the  laws,  as 
they  exist  at  the  present  time,  and  have  existed,  make  the  distinction — 
a  very  distinct  difference — between  the  man  who  is  dealing  in  his 
own  product  and  the  man  who  is  dealing  in  the  products  or  others, 
between  the  trader  and  the  man  who  is  a  workman. 

What  is  true  of  the  products  of  labor  would  be  naturally  true  when 
it  comes  to  the  case  oi  a  man  purchasing  for  his  own  consumption, 
for  consumption  in  his  own  home.    Men  naturally  have  the  right  to 
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determine  what  things  they  will  purchase  and  what  things  they  will 
not  purchase  for  their  own  use,  and,  having  that  right,  have  the  right 
to  agree  amon^t  themselves  what  things  they  will  purchase  and  what 
thin^  they  will  not  purchase.  Take,  for  instance,  a  case  where  an 
artide  is  produced  in  accordance  with  the  laws  oi  the  State  where 
child  labor  of  very  tender  years  is  employed,  the  laws  of  the  State 
not  prohibiting  the  employment  of  that  child  labor  in  that  particular 
factory  or  anywhere  within  that  State.  I  take  it  that  any  citizen  of 
the  United  Stotes,  any  citizen  of  that  State  or  any  other  State,  would 
have  the  right  to  refuse  to  purchase  the  product  of  that  factory  or 
that  plant  as  lon^  as  child  labor  was  employed  in  it;  that  any  citizen 
woula  have  the  right  to  agree  with  his  neighbors  that  they  would  not 
collectively  purchase  any  of  the  product  of  that  plant  while  child 
labor  was  employed.  Labor  might  be  employed  within  the  laws  of 
the  State  in  which  an  article  is  produced  in  sweat  shops,  under  sweat- 
shop conditions,  and  any  citizen  of  that  State,  or  any  other  State, 
would  have  a  perfect  right  to  refuse  to  purchase  the  product  of  that 
sweat  shop  ana  to  agree  with  his  neighbors  not  to  purchase  the  prod- 
uct of  that  sweat  shop,  although  it  was  produced  completely  within 
the  limits  of  the  law  of  the  State  in  whicn  it  was  produced. 

Mr.  LiTTLEFiELD.  That  is,  it  is  your  idea  that  they  would  have  a 
right  to  regulate  the  conditions  of  employment  in  that  way? 

Mr.  Wilson.  I  believe  that  they  would  have  the  right  to  refuse 
to  purchase  that  material  because  it  was  the  product  or  that  class  of 
labor — that  kind  of  labor. 

Mr.  Littlefield.  For  tliat  purpose,  and  to  regulate  the  terms  of 
employment  in  that  way? 

Mr.  Wilson.  Yes;  to  regulate  the  terms  of  employment  in  that 
way,  and  that  they  would  not  be  encroaching  upon  the  right  of  the 
employer  in  doing  so. 

Mr.  Littlefield.  Now,  Mr.  Wilson,  what  would  you  say  about 
this  language  used  by  Judge  Gray  when  he  rendered  liis  decision  in 
the  report  of  the  Anthracite  Coal  Strike  Commission  ?    He  said : 

Our  language  is  the  language  of  a  free  people  to  furnish  any  form  of  speech, 
by  which  the  right  of  a  citizen  to  work  when  he  pleases,  for  whom  he  pleases, 
and  on  what  terms  he  pleases  can  be  successfully  denied.  The  common  sense 
of  our  people,  as  well  as  the  common  law,  forbids  that  this  right  should  be 
assaUed  with  impunity. 

Mr.  Wilson.  The  statement  in  itself  is  an  absurdity. 

Mr.  Littlefield.  That  is,  this  statement  of  Judge  Gray's^ 

Mr.  Wilson.  Yes,  sir;  it  is  absurd;  there  is  no  man  who  has  the 
right,  under  existing  law,  or  who  can  have  the  right  under  our 
existing  form  of  Government,  to  work  when,  where,  and  for  whom 
he  pleases. 

Mr.  Malby.  Why? 

Mr.  Wilson.  I  am  proceeding  to  state  why.  W©  recognize  prop- 
erty in  real  estate,  and  I  believe  justly  so.  We  recognize  property  m 
personal  effects,  and  I  believe  justly  so.  As  long  as  we  recognize  the 
title  of  any  man  or  any  corporation  to  the  exclusive  use  of  any  real 
property,  there  is  no  man  who  can  go  upon  that  property  and  work 
upon  it  without  the  consent  of  the  owner.  He  must  have  his  consent 
before  he  can  work  upon  it;  consequently  a  man  can  not  work  when, 
where,  and  for  whom  he  pleases.     He  must  secure  somebody  else's 
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consent,  unless  he  is  sufficiently  well-to-do  to  be  able  to  have  real  prop- 
erty of  his  own,  or  to  secure  title  to  it  by  rental. 

Mr.  Malby.  That  does  not  help  us  much ;  that  comparison  does  not 
help  us  much  in  this  matter. 

Mr.  Wilson.  It  simply  demonstrates  conclusively  that  a  man  can 
net  work  when,  where,  and  for  whom  he  pleases. 

Mr.  LiTTLBFiELD.  That  is,  to  your  mind  it  does. 

Mr.  Wilson.  Yes. 

Mr.  LrrxLEFiELD.  The  judge's  decision  is  that,  to  his  mind,  it  does 
not  have  any  connection  with  the  proposition  at  all. 

Mr.  Wilson.  Of  course ;  I  am  simply  stating  what  is  in  my  mind. 

Mr.  LiiTLEFiBLD.  That  is,  you  are  giving  the  reasons  for  your 
opinion  ? 

Mr.  WiuBON.  Yes;  I  am  giving  the  reasons  for  my  opinion,  and  I 
take  it  that  I  can  not  go  out  here  on  any  of  these  railroad  properties 
and  go  to  work  there  without  the  consent  of  the  owner;  I  can  not 
go  out  on  anv  of  these  farms  adjacent  to  the  city  of  Washington  and 
work  upon  those  farms  without  the  consent  of  the  owner;  I  can  not 
go  out  into  any  of  the  mines  or  mills  of  the  country  and  work  in  those 
mines  or  mills  without  the  consent  of  the  owner.  I  must  have  his 
consent  first,  so  that  I  can  not  work  when,  where,  and  for  whom  I 
please. 

Mr.  Malby.  That  does  not  elucidate  the  point  very  much  to  my 
mind. 

Mr.  Wilson.  The  other  party,  who  is  the  owner  of  the  property, 
must  be  pleased  as  well  as  I  must  be  pleased. 

Mr.  Malby.  What  has  that  to  do,  say,  with  a  man's  right  to  labcM* 
when  and  where  he  pleases,  provided  he  can  secure  such  labor  ? 

Mr.  Wilson.  His  right  to  work? 

Mr.  LiTTLEFiELD.  Jud^  ^^?7  ^^  ^^^y  obviously  referring  to  the 
interference  of  third  parties.  That  is  so  obvious  it  is  not  worth  while 
discussing.  His  proposition  was  that  a  man  had  a  right  to  work 
where  he  liked  without  being  interfered  with  by  a  third  party. 

Mr.  Malby.  Outside  interference  i 

Mr.  Wilson.  The  right  of  a  man  to  work  when  he  pleases  and 
where  he  pleases  under  our  laws 

Mr.  Malby.  Without  interference? 

Mr.  Wilson.  Yes — must  be  conceded,  provided  he  can  get. some  per- 
son who  owns  the  property  who  will  permit  him  to  do  the  work. 

Mr.  Littlefield.  Is  it  your  conception  of  Judge  Gray's  sentiment 
that  I  read  to  you  that  he  means  the  other  thing? 

Mr.  Wilson.  My  conception  of  the  statement  is  that  it  is  absurd, 
and  that  it  is  a  loose  form  of  statement  that  is  very  ^nerally  used, 
but  will  not  bear  analysis,  and  has  to  have  some  additional  explana- 
tion in  order  to  make  it  conclusive. 

Mr.  Littlefield.  Six  other  fairly  intelligent  people  joined  in  that 
statement. 

Mr.  Wilson.  I  do  not  doubt  that  whatsoever.  The  entire  commis- 
sion joined  in  the  statement. 

Mr.  Littlefield.  They  were  Carroll  D.  Wright,  John  M.  Wilson, 
John  G.  Spalding,  Edpir  E.  Clark.  Thomas  Fl.  Watkins,  and  Ed- 
ward W.  Parker ;  but  your  idea  is  that,  notwithstanding  that,  it  is  a 
very  gross  absurdity? 
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Mr.  Whsox.  It  is  a  very  gross  absurdity  notwithstanding  that  fact, 
and  if  there  had  been  dozens  of  others  who  had  attached  meir  signa- 
tures to  it,  it  would  not  have  changed  my  opinion  of  the  statement 
itself. 

Mr.  LiTTLEFiELD.  I  imagine  not. 

Mr.  Wilson.  It  would  have  been  necessary  for  ihem  to  have  made 
additional  explanations  to  their  statements  before  they  could  have 
convinced  me  of  the  correctness  of  it. 

Mr.  Malbt.  You  have  not  any  doubt  as  to  what  the  court  intended 
to  apply,  have  you?  The  interpretation  of  the  language  does  not 
bother  you,  does  it! 

Mr.  Wilson.  An  interpretation  of  the  language  can  only  be  made 
from  the  language  itself,  and  if  there  had  been,  in  connection  with  the 
language,  a  statement  made  by  the  gentlemen,  it  would  have  been 
more  in  conformity  with  my  ideas.  In  other  words,  I  do  not  believe 
that  any  man  has  any  right  to  interfere  with  any  other  man  in  the 
exercise  of  his  judgment  as  to  whether  or  not  he  will  aocept  employ- 
ment from  somebodv  else. 

Mr.  Malby.  That  is  a  better  statement. 

Mr.  LiTTLEFiELD.  But  you  do  not  think  anybody  ought  to  combine 
to  interfere  with  the  exercise  of  that  judgment — or  do  youf 

Mr.  Wilson.  I  do  not  believe  they  ought  to  be  allowed  to  combine 
to  interfere  with  it,  and  in  using  the  word  "  interfere  "  I  want  to 
qualify  it  by  saying  that  he  has  a  right  to  persuade,  he  has  a  right 
to  induce  by  moral  suasion,  by  argument,  by  reason,  but  he  has  no 
ri^ht  to  persuade  by  force  and  by  threats,  by  show  of  violence  or 
oners  of  violence. 

Mr.  LiTTLEFiELD.  That  is,  you  do  not  think  men  ought  to  be  al- 
lowed to  conspire  to  threaten  to  injure? 

Mr.  Wilson.  I  do  not  believe  they  should  be  allowed  to  conspire 
to  threaten  to  injure,  but  there  may  be  a  difference  of  opinion  be- 
tween you  and  me  as  to  what  a  combination  to  conspire  to  threaten 
may  be. 

Mr.  LiTTLEFiEM).  When  we  say  "  conspire  to  threaten,"  what  do 
we  mean?     What  is  a  conspiracy  to  threaten? 

Mr.  Wilson.  A  conspiracy  to  threaten? 

Mr.  LiTTLEFiELD.  A  conspiracy  to  threaten  to  injure  a  person. 
Would  you  be  in  favor  of  authorizing  a  conspiracy  to  threaten  to 
injure  the  person  or  property  of  another? 

Mr.  Wilson.  No;  1  would  not. 

Mr.  LiTTLBPiELD.  You  would  not? 

Mr.  Wn^soN.  No ;  I  would  not  be  in  favor  of  it. 

Mr.  Malby.  How  far  would  you  go? 

Mr.  Wilson.  How  far  would  I  go? 

Mr.  Malby.  You  and  Judge  Gray  are  getting  nearer  together,  now. 
How  far  would  you  suggest  that  you  can  go  with  propriety  ? 

Mr.  Wilson.  I  would  not  consider  it  a  conspiracy  on  the  part  of 
workingmen  to  combine  together  to  refuse  to  accept  certain  wages  or 
certain  conditions  of  employment  that  might  be  offered  to  them  by 
an  employer,  even  though  their  refusal  to  accept  those  wages  or  the 
conditions  offered  might  injure  the  business  interests  of  the  employer. 
In  doing  so,  they  would  simply  be  protecting  their  own  business  inter- 
ests. I  would  not  consider  it  a  conspiracy  to  injure,  even  though 
workingmen  were  to  combine  together  to  reruse  to  purchase  the  prod- 
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uct  of  any  given  factory  or  plant  engaged  in  any  line  of  business, 
even  though  their  combination  to  refuse  to  purchase  the  product  ot 
that  plant  might  be  an  injury  to  the  business  interests  of  the  owner 
of  the  plant. 

Mr.  Davenport.  No  matter  what  the  purpose  of  doing  so? 

Mr.  Wilson.  It  is  a  well-known  fact  that  labor  organizations  do 
not  engage  in  combinations  for  the  purpose  of  refusing  to  accept  the 
wages  and  conditions  that  are  offered  oy  employers,  or  refusing  to 
purchase  the  product  of  any  given  plant,  for  the  purpose  of  injuring 
the  employer  in  that  given  Ime  of  business.  They  enga^  in  it,  not 
for  the  purpose  of  injuring  him,  but  for  the  purpose  ox  protecting 
their  own  interests.  They  have  the  same  right  to  refuse  to  accept  the 
rates  that  he  has  offered  that  he  has  to  offer  those  rates,  and  ii  they 
fail  to  come  to  an  agreement  it  is  simply  a  bargain  that  has  not  been 
consummated;  that  is  all. 

Mr.  M ALBY.  You  have  the  right  to  do  everything  except  one  thing ; 
you  have  the  right  to  refuse  to  purchase  and  buy  goods  as  an  indi- 
vidual, but  have  you  the  right,  or  do  you  claim  the  right,  to  combine 
others  with  you  not  to  purchase  my  goods,  including  in  that  combi- 
nation men  who  have  no  possible  grievance  against  me? 

Mr.  Wilson.  I  have  stated  that  in  the  beginning  of  my  remarks; 
I  contend  that  I  have  the  right  to  refuse  to  purchase  your  goods. 

Mr.  Malby.  That  is  conceded. 

Mr.  Wilson.  I  contend  also  that  I  have  the  right  to  agree  with  my 
neighbor  that  I  will  not  purchase  your  goods,  even  though  my  neigh- 
bor may  have  no  grievance  against  you,  if  I  can  induce  him  to  believe 
that  it  IS  to  his  interests  to  renise,  or  to  the  interest  of  the  community. 

Mr.  LiTTLEFiELD.  That  is  to  say,  a  half  a  dozen  of  you  notify  Mr. 
B,  who  had  no  interest,  that  if  he  continued  to  purchase  goods  of  the 
other  man,  you  would  not  buy  goods  of  him  ? 

Mr.  Wilson.  I  do  think  we  have  that  right. 

Mr.  LiTTLEFiELD.  That  is,  you  can  injure  B  by  depriving  him  of 
business  on  the  hypothesis  that  you  want  to  stop  B  from  doing  busi- 
ness with  A  ? 

Mr.  Wilson.  No;  I  contend  that  B  has  no  property  right  in  my 
business  or  patronage. 

Mr.  LiTTLEFiELD.  No;  but  what  is  your  purpose  in  combining  to 
deprive  B  of  his  business  because  he  will  not  do  what  you  want  him 
to  do?  Is  it  not  to  injure  him,  and  what  are  you  taking  his  business 
away  for? 

Mr.  Wilson.  I  am  not  taking  any  business  away  from  him.  We 
do  not  propose  to  take  any  business  away  from  him ;  we  simply  pro- 
pose to  withhold  the  business  from  him. 

Mr.  LiTTLEFiELD.  Suppose  there  are  ten  of  you,  and  that  is  all  the 
business  he  has,  and  you  agree  you  will  not  give  him  any  business? 

Mr.  Wilson.  He  has  no  property  right  in  the  patronage  of  the  ten. 

Mr.  LiTTLEFiELD.  Is  it  uot  your  purpose  to  deprive  him  of  his 
business,  to  injure  him? 

Mr.  Wilson.  No. 

Mr.  LiTTLEFiELD.  When  the  ten  men  are  all  the  customers  a  man 
has,  and  they  combine  to  deprive  him  of  that  custom,  they  do  not 
deprive  him  to  injure  him?     Is  that  what  you  mean? 

Mr.  Wilson.  That  is  what  T  mean. 
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Mr.  LiTTLEFiELD.  They  do  not  tell  B  tliat  if  he  will  not  do  what 
they  want  him  to  they  will  injui*e  him  by  taking  it  away  from  him? 
Do  you  think  that  holds  water? 

Mr.  Wilson.  Whether  they  tell  him  so  or  not,  the  purpose  is  not 
to  injure  B. 

Mr.  Malby.  Of  course  we  might  as  well  be  frank  with  each  other, 
because  you  and  I  have  got  to  come  to  a  conclusion  about  this. 

Mr.  Wilson.  I  have  been  talking  very  frankly. 

Mr.  Malby.  We  might  as  well  concede  that  the  object  is  to  injure 
him. 

Mr.  Wilson.  No;  the  object  is  not  to  injure  him. 

Mr.  Malby.  Because,  if  you  did  not  injure  him,  sir,  you  would 
never  come  to  a  conclusion. 

Mr.  Wilson.  The  purpose  is  not  to  injure  him.  The  injury  to  him 
is  but  an  incident  in  the  accomplishment  of  a  purpose — that  is  all. 
The  purpose  is  to  secure  terms,  working  terms,  that  are  satisfactory 
to  the  employees  of  the  original  manuiacturer,  and  the  injury  to  B 
is  but  an  incident. 

Mr.  LiTTLEFiELD.  Do  you  intend  to  accomplish  that  incident  or  do 
you  not? 

Mr.  Malby.  The  incident  becomes  at  once  the  major  premise. 

Mr.  Wilson.  No  j  it  is  not  the  major  premise  by  anjr  means. 

Mr.  LiTTLEFiELD.  Do  you  intend  to  accomplish  that  incident? 

Mr.  Wilson.  If  ten  agree  together  that  they  will  not  purchase 
from  B,  their  intent  must  be 

Mr.  L1TTI-.EFIELD.  Not  to  purchase  from  B. 

Mr.  Wilson  (continuing).  To  refuse  to  purchase  his  goods:  then 
I  contend  that  B  has  no  property  interest  in  the  patronage  of  those 
ten  men,  and  having  no  property  interest  in  the  patronage  of  the  ten 
men,  he  has  no  right  to  complain  if  they  do  agree. 

Mr.  LiTTi-EFiELD.  Although  he  is  injured  ? 

Mr.  Wilson.  Even  though  he  is  injured. 

Mr.  LiTTLEFiELD.  And  although  you  intend  to  injure  him? 

Mr.  Wilson.  Xo;  we  do  not  intend  to  injure  him. 

Mr.  LiTTLEFiELD.  Now,  do  you  not  know,  as  a  matter  of  fact,  that 
it  would  be  perfectly  idle  for  the  ten  to  put  up  any  such  proposition 
to  B  unless  he  was  to  be  injured  by  them  s 

Mr.  Wilson.  As  T  have  stated  before,  the  injury  to  B  is  but  an 
incident  in  connection  with  the  general  purpose. 

Mr.  Malby.  It  is  the  entire  object  and  purpose? 

Mr.  Wilson.  B  is  purchasing  goods  from  A;  A  is  manufacturing 

foods  under  conditions  that  I  believe  are  unjust  and  are  wrong,  and 
refuse  to  purchase  those  goods.  I  combine  with  nine  others  of  my 
neighbors  in  refusing  to  purchase  goods  from  B  because  of  the  fact 
that  B  continues  to  purchase  the  goods  that,  in  my  estimation,  and 
in  the  estimation  of  the  other  nine,  are  unjustly  produced,  and  it 
therefore  becomes  but  an  incident  on  the  part  of  the  general  purpose, 
or  in  the  accomplishment  of  the  general  purpose,  that  B  is  injured. 

Mr.  LiTTLEFiELD.  Ijct  me  go  a  little  further.  Without  this  inci- 
dent you  could  not  make  any  headway,  could  you  ? 

ilr.  Wilson.  As  a  matter  of  course,  in  the  accomplishment  of  any 
purpose,  unless  the  incidents  connected  with  the  accomplishment  of 
that  purpose  are  accomplished,  the  purpose  itself  can  not  be. 
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Mr.  LiTTLEFiELD.  Do  you  not  know,  as  a  matter  of  common  sense 
and  common  knowledge,  that  without  these  incidents  you  could  not 
accompUsh  any  result  at  all? 

Mr.  Wilson.  Admitting^  the  fact  that  without  the  accomplishment 
of  the  incidents  in  connection  with  the  accomplishment  of  the  gen- 
eral purpose,  that  the  general  purpose  itself  could  not  be  accom- 
plished, that  does  not  demonstrate  that  any  of  the  incidents  are 
themselves  the  general  purpose. 

Mr.  LiTTLEFiBLD.  It  demonstrates  that  you  could  not. make  any 
headway  with  the  general  purpose  if  you  did  not  have  the  intent  to 
injure  the  man  in  the  incident.    That  you  concede  yourself. 

Mr.  Wilson.  The  injury  to  the  man  naturally  follows,  and  the 
injury  to  the  business  naturally  follows,  but  it  is  an  incident  in  the 
accomplishment  of  the  general  purpose,  and  the  injury  comes  to  his 
business  because  of  the  fact  that  he  is  unable  to  secure  patronage 
that  he  formerly  secured,  but  he  has  no  property  interest  in  the 
patronage  of  any  man  whatsoever.  And  having  no  property  inter- 
est in  their  patronage 

Mr.  Malby.  I  am  not  quite  sure  about  that. 

Mr.  WiiJBON.  You  may  not  be,  but  I  am. 

Mr.  LiTTLEFiELD.  WTiat  particular  decision  do  you  rely  on  for  the 
conclusion  you  state  with  such  confidence,  because  these  are  legal 
propositions? 

Mr.  Wilson.  I  acknowledge  the  fact  that  they  are  legal  proposi- 
tions, and  I  am  not  making  a  statement  here 

Mr.  Malby.  That  is  the  reason  I  say  I  am  not  sure. 

Mr.  Wilson.  1  am  not  making  a  statement  here  on  the  basis  that 
the  legal  decisions  in  the  past  have  been  along  that  line ;  on  the  con- 
trary, I  acknowledge  the  fact  that  the  courts,  particularly  during  the 
past  twelve  or  fourteen  years,  have  held  to  the  contrary. 

Mr.  Malby.  That  is  what  I  meant. 

Mr.  Wilson.  I  am  not  speaking  of  what  the  courts  hold,  or  what 
is  existing  law.  If  existing  law  was  right  I  would  not  be  here  be- 
fore the  Judiciary  Committee  asking  for  amendments  to  the  existinjg 
law.  It  is  because  of  the  fact  that  existing  law,  in  my  opinion,  is 
incorrect  that  I  am  seeking  a  remedy. 

Mr.  LrrrLBnELD.  Then  when  we  speak  of  it  as  a  matter  of  law,  we 
should  speak  of  it  as  the  law,  but  you  speak  of  what  you  think  ought 
to  be  the  law. 

Mr.  Wilson.  I  am  speaking  of  the  rights  in  the  case  and  the  justice 
of  the  case ;  not  what  law  is  or  has  been,  out  what  it  ought  to  be. 

Mr.  Malby.  What  you  mean  to  say  is  that  the  decisions  of  the 
courts  which  hold  that  the  man's  business  is  a  property  right  should 
be  changed  ? 

Mr.  Wilson.  I  am  willing  to  admit  that  the  decisions  have  been 
along  that  line ;  that  good  will  in  itself  is  considered  a  property 
right,  and  the  right  to  patronage,  and  the  right  to  the  free  flow 
of  labor,  are  all.  at  the  present  time,  recognized  by  our  courts  as 
rights  that  employers  have  and  that  dealers  and  traders  have.^  I 
recognize  that  fact.  I  am  not  making  the  statenaent  I  am  making 
now  on  the  basis  that  existing  law  is  along  the  lines  I  am  making. 
I  am  making  the  statement  that  existing  law  should  be  changed  to 
conform  to  the  lines  T  have  been  suggesting. 

Mr.  Ijittlefield.  Then  you  concede,  on  your  hypothesis,  that 
these  combinations  for  this  purpose  are  combinations  to  violate  the 
law  as  it  stands? 
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Mr.  Wilson.  I  am  compelled  to  concede  that  imder  the  decisions 
of  the  Supreme  Court  in  the  Debs  case,  in  the  Loewe  case,  and  in 
several  other  cases,  that  combinations  or  working  men  for  the  pur- 
pose of  refusing  to  purchase  any  article  of  interstate  commerce 
is  a  violation  of  existing  law.  The  Supreme  Court,  as  I  understand 
it  from  the  reading  of  the  decisions — and,  by  the  way,  I  do  not 
read  them  from  the  standpoint  of  an  attorney,  because  I  have  not 
had  training  in  that  line — but  the  decisions  of  the  Supreme  Court, 
as  I  understand  them  from  reading  them,  at  the  present  time  make 
it  a  conspiracy  in  restraint  of  trade  for  labor  organizations  to  com- 
bine together  to  refuse  to  purchase  an  article  of  interstate  com- 
merce, and  it  is  because  of  the  fact  that  the  courts  have  decided 
along  that  line  and  that  we  believe  it  is  unjust  to  the  working  mea 
and  the  farmers  of  the  country  that  I  have  introduced  the  measure 
that  I  have  introduced  (H.  R.  20584).  We  believe  it  to  be  in  the 
interest  of  the  community  at  large  that  remedial  legidation  of  that 
kind  should  be  secured. 

The  original  purpose,  as  I  take  it,  of  the  so-called  Sherman  anti- 
trust law  was  to  prevent  combinations  in  restraint  of  trade  that  re- 
sulted in  taking  exorbitant  profits  out  of  the  people.  Labor  organiza- 
tions are  not  organizations  for  profit;  they  have  no  capital  stock, 
declare  no  dividends.  Not  being  organizations  for  profit,  then  they 
could  not  possibly  be  a  conspiracv  in  restraint  of  trade  for  the  pur- 
pose of  extorting  exorbitant  profits  out  of  the  people.  In  addition 
to  that,  the  working  people  of  the  country  and  the  farmers  of  the 
country  combined  constitute  the  great  bulk  of  the  people.  It  would 
be  practically  impossible  for  the  wage-workers  as  a  whole,  and  the 
farmers  as  a  whole,  to  so  combine  that  they  would  injuriously  re- 
strain trade  to  any  perceptible  extent. 

Mr.  Malby.  What  interest  do  you  think  the  farmer  has  in  this 
proposition  ? 

Mr.  Wilson.  They  have  considerable  interest  in  this  proposition. 
They  have  an  interest  in  this  proposition  because  of  the  fact  that 
purchasing  agents  of  gi*eat  trusts  and  combinations  go  out  into  the 
farming  regions,  or  have  been  going  out  into  the  farming  regions 
and  buying  up  their  cattle,  their  cotton,  and  their  com,  naming  the 
price  at  which  the  farmer  must  sell,  if  he  sells  at  all,  and  then  taking 
that  product  and  putting  it  on  the  market  in  its  finished  state  and 
practically  naming  the  rates  which  the  consumer  must  pay  to  secure 
the  product.  Farmers  have  organized,  particularly  in  the  West,  for 
the  purpose  of  protecting  themselves  against  the  purchasing  agents 
of  those  great  corporations,  so  that  they  may  be  able  to  secure  a 
portion  of  the  fair  market  price  of  the  products  of  the  farm,  i^nder 
the  decisions  of  the  Supreme  Court  in  several  cases,  those  organiza- 
tions of  farmers,  organized  for  a  good  purpose,  organized  lor  the 
purpose  of  protecting  themselves  against  the  unfair  encroachment 
of  the  power  of  the  purchasing  agents  for  the  trusts  or  the  combina- 
tions, are  prohibited  from  organizing  for  that  purpose,  and  they 
have  a  special  interest  in  legislation  oi  this  kind,  seeking  to  remove 
their  organizations  from  the  operation  of  the  Sherman  antitrust 
law. 

Mr.  Malby.  Now,  Mr.  Wilson,  to  be  perfectly  frank  with  you,  I 
know  of  no  such  corporation.  Do  you.  know  of  any  such  corporation 
which  is  engaged  in  that  kind  of  business?  * 
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Mr.  Wilson.  In  parchasing  cattle  ? 

Mr.  Malby.  Yes;  whose  business  is  to  purchase  cattle  for  the  pur- 
pose which  you  mention.  Do  you  know  of  any  such  firm 't  I  do  not 
know  of  any  myself. 

Mr.  Stebbins.  Excuse  me  just  iL  moment.  One  of  the  allegations 
in  the  bill  in  equity  that  was  filed  by  the  Government  against  Swift 
recently  was  that  the  a^nts  had  combined  to  keep  down  the  price 
of  cattle,  and  they  did  it  in  various  ways.  They  would  put  up  the 
price  of  cattle  at  Kansas  City,  and  the  farmers  would  rush  a  lot  of 
cattle  there,  and  they  would  say  that  they  would  not  buy  any  more, 
and  the  farmers  would  have  to  sell  out  at  a  lower  rate.  That  was 
alleged  to  have  been  done  again  and  again  to  the  detriment  of  the 
farmers. 

Mr.  Malby.  Was  that  proved?  Was  anything  of  that  kind 
proved? 

Mr.  Stebbins.  I  think  it  would  have  been  if  the  case  had  ever  com:e 
to  trial.    I  do  not  know  whether  they  took  any  evidence  or  not. 

Mr.  LrrTLEFiELD.  It  would  have  oeen  proved  if  they  could  have 
proved  it. 

Mr.  Stebbins.  I  do  not  think  the  Attorney-General  would  have 
made  anv  such  allegation  without  evidence  to  establish  it. 

Mr.  Malby.  I  thought  maybe  Mr.  Wilson  had  somebody  in  mind. 

Mr.  LrrTLEFiELD.  Tnat  does  not  necessarily  follow,  that  the  At- 
torney-General would  not  have  made  the  allegation  if  there  had  not 
been  evidence. 

Mr.  Wilson.  I  do  not  assert  of  my  own  knowled^  that  any  such 
combination  exists,  and  I  believe  it  would  be  difficult  for  anyone 
to  demonstrate  that  such  combination  exists,  and  that  is  one  of  the 
difficulties  in  the  situation  at  the  present  time.  Half  a  dozen  men 
may  sit  in  the  city  of  Chicago  and  determine  the  buying  and  the 
selling  price  of  beef,  and  yet  it  would  be  a  difficult  proposition  to 
demonstrate  that  that  is  the  case,  because  none  of  the  six  men  could 
be  placed  upon  the  stand  in  connection  with  it.  Six  or  eight  men  can 
sit  in  the  city  of  New  York  and  determine  the  selling  price  of  an- 
thracite coal,  and  yet  it  would  be  a  difficult  proposition  to  be  able  to 
demonstrate  to  a  court  of  law  that  those  six  or  eight  men  did  sit 
there  and  determine  what  the  selling  price  of  anthracite  coal  should 
be.  But  when  it  comes  to  a  question  of  millions  of  farmers  and 
millions  of  working  ^men  undertaking  to  determine  what  they  will 
do,  it  is  an  easy  proposition  to  get  evidence.  The  one  is  protected 
by  the  smallness  of  their  numbers,  and  the  others  do  their  work  open 
and  above  board,  and  it  makes  a  very  different  proposition.  And 
because  of  the  fact  that  it  is  necessary  that  there  should  be  these 
combinations  of  farmers  and  wageworkers  to  protect  themselves, 
not  merelv  against  illegal  combinations,  but  to  protect  themselves 
from  combinations  that  are  recognized  by  law,  we  believe  that  this 
remedial  legislation  should  be  given.  The  law  itself  recognizes  the 
right  of  capital  to  combine.  There  are  several  corporations  organ- 
ized under  Federal  laws,  and  there  are  multitudes  of  them  that  are 
organized  under  our  various  State  laws,  and  everyone  of  those  cor- 
porations is  simply  an  organization  of  capital,  and  being  recognized 
by  law,  can  act  without  coming  under  any  regulations  relative  to 
conspiracy. 

Now,  Mr.  Chairman,  I  have  expressed,  to  some  extent,  my  reasons 
why  I  believe  this  amendment  which  I  have  presented  should  be 
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passed.  I  want  to  suggest,  however,  before  yielding  the  floor,  that  a 
slight  amendment  should  be  attached  to  the  end  of  what  is  known  as 
"  section  9."  In  looking  over  the  bill  since  it  has  been  presented,  I 
fear  that  complications  might  arise  out  of  the  construction  of  the 
last  sentence  in  that  amendment,  cgid  I  believe  the  words  *'  as  such  " 
should  be  added  to  that  clause. 

Mi\  LiTTLEFiELD.  That  is,  to  your  bill  ? 

Mr.  Wilson.  In  my  bill,  that  the  words  "  as  such  "  should  be  added, 
so  that  when  members  of  labor  organizations  were  exempt  from  tiie 
operations  of  the  Sherman 'antitrust  law,  it  would  only  be  as  such 
members  of  labor  organizations  that  they  would  be  exempt,  and 
under  no  other  circumstances. 

Mr.  LiTTLEFiELD.  That  is,  if  they  got  out  into  any  other  vocation, 
the  same  men,  vou  would  hold  themf 

Mr.  Wilson.  Certainly. 

Mr.  LiTTLEFiELD.  That  is,  you  would  exempt  them  where  they  are 
operating  in  one  capacity,  and  hold  them  in  another? 

Mr.  Wilson.  I  would  exempt  them  while  members  of  labor  organi- 
zations. 

Mr.  LiTTLEFiELD.  But  if  they  operated  in  any  other  capacity  you 
would  hold  them  ? 

Mr.  Wilson.  Certainly;  if  they  were  operating  in  trade  to  bring 
them  within  the  Sherman  antitrust  law.  Men  frequently  are  liable 
in  one  instance  and  innocent  of  criminal  intent  in  another. 

Mr.  LiTTLEFiELD.  Produciug  the  same  result? 

Mr.  Wilson.  No ;  the  results  are  entirely  different. 

Mr.  Davenport.  Mr.  Wilson,  I  would  like  to  ask  you  a  question. 
The  right  of  a  man  to  buy  from  another  or  to  sell  to  another  is  en- 
tirely his  absolute  right,  is  it  not?  For  instance,  supposing  there 
are  half  a  dozen  bakers  in  my  town,  and  I  go  to  one  of  them  and  I 
say,  "What  is  the  price  of  a  loaf  of  bread?"  He  answers,  "Ten 
cents."  "  Well  here  is  10  cents;  I  want  a  loaf."  He  has  a  perfect 
right  to  ask  me  if  I  belong  to  the  church,  and  upon  my  informing 
him  that  I  am  not  a  member  of  the  church  and  do  not  intend  to  be- 
come one,  he  has  a  perfect  right  to  refuse  to  sell  to  me,  has  he  not? 

Mr.  Wilson.  I  do  not  know  what  the  decisions  are. 

Mr.  LiTTLEFiELD.  Hc  has  the  absolute  right.  Mr.  WiLson  does  not 
undertake  to  a  be  a  lawyer,  and  he  has  gone  over  this  thing  pretty 
thoroughly,  and  with  all  due  respect  to  Mr.  Wilson,  I  douot  very 
much  if  he  could  illuminate  the  committee  on  the  legal  proposition; 
he  doQs  not  undertake  to. 

Mr.  Wilson.  No  ;  I  do  not  undertake  to. 

Mr.  Davenport.  What  I  wanted  to  call  his  attention  to  was  a 
radical  vice  in  his  position.  Suppose  there  are  half  a  dozen  bakers 
in  my  town.  I  can  go  to  one  and  offer  to  buy  bread  of  him,  and 
he  can  refuse  to  sell  to  me  for  anv  reason,  as,  for  instance,  that 
'"  You  do  not  belong  to  the  church."  I  go  to  the  next  one  and  he  has 
a  perfect  right  to  do  the  same  thing,  and  so  with  all  the  six  of  them. 
But  have  those  men  the  right  to  combine  together  and  refuse  to  sell 
me  bread  unless  I  join  the  church  ?  As  I  understand  it,  that  combi- 
nation is  an  illegal  and  criminal  conspiracy  at  common  law,  a  combi- 
nation to  oppreSvS.  You  recognize  that  the  right  on  the  part  of  the 
sellers  to  combine  not  to  sell  for  a  certain  purpose  and  the  right  of 
men  to  combine  not  to  buy  for  the  same  purpose  are  subject  to  the 
same  limitations? 
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Mr.  liVii^ON.  I  make  a  marked  distinction  between  the  man  who 
is  buying  and  selling  in  trade  and  the  man  who  is  buying  for  the 
use  of  his  own  home,  just  the  same  as  the  laws  make  a  decided  dis- 
tinction at  the  present  time  between  the  man  who  is  buying  and 
selling  in  trade  and  the  man  who  is  selling  the  products  of  his  own 
labor.  The  laws  at  the  present  time  make  a  decided  distinction  be- 
tween those  two  classes. 

Mr.  LiTTLEFiELD.  It  is  not  quite  correct  to  make  that  statement 
with  reference  to  monopolies,  because  the  law  does  not  happen  to 
make  any  such  distinction. 

Mr.  Wilson.  There  can  be  no  monopoly,  in  the  natural  order  of 
events,  where  millions  are  involved  on  the  one  side  and  but  a  handful 
on  the  other. 

Mr.  LiTTLEFiELD.  That  may  be  true,  but  the  law  does  not  create 
that  distinction. 

Mr.  Wilson.  We  are  asking  that  it  shall  create  it. 

Mr.  LiTTLEFiELD.  You  inadvertently  stated  it  was  the  law,  but 
you  meant  that  it  is  your  idea  that  it  should  be  the  law? 

Mr.  Wilson.  Exactly;  that  the  law  give  us  the  conditions  we  are 
asking  for. 

Mr.  LiTTLErrELD.  You  are  not  stating  what  the  law  is,  but  what 
you  want  the  law  to  be  ? 

Mr.  Wilson.  Yes,  sir;  that  is  what  I  stated  to. begin  with,  and 
that  has  been  my  statement  throughout. 

ABGTTMENT  OF  BANIEL  DAVENPOBT,  ESQ.,  OF  BRISOEPORT,  CONN. 

Mr.  Davenport.  I  maintain  that  equality  before  the  law  and  that 
laws  to  be  valid  must  operate  equally  on  all  are  principles  funda- 
mental to  our  institutions.  As  bearing  upon  that  proposition,  I 
want  to  cite  a  short  extract  from  the  opinion  of  Mr.  Justice  Field, 
the  opinion  of  the  court  in  Cummings  against  the  State  of  Missouri, 
in  fourth  Wallace,  321. 

The  theory  upon  which  our  poHtical  Institutions  rest  is,  that  all  men  have 
certain  inalienable  rights — that  among  these  are  life,  liberty,  and  the  pursuit 
of  happiness;  and  that  in  the  pursuit  of  happiness  all  avocations,  all  honors, 
all  positions,  are  alilce  open  to  every  one,  and  that  in  the  protection  of  these 
rights  all  are  equal  before  the  law.  Any  deprivation  or  suspension  of  any  of 
these  rights  for  past  conduct  is  punishment,  and  can  be  in  no  other  wise 
defined. 

Xow,  upon  the  proposition  that  the  power  delegated  to  the  Com- 
missioner oy  this  proposed  bill  is  legislative  power,  and  that  the  bill 
would  be  unconstitutional  on  that  account,  I  want  to  cite  three  or 
four  eases.  The  first  I  call  the  attention  of  the  committee  to  is  that 
of  Anderson  ?\  Manchester  Fire  Assurance  Co.  (59  Minn.,  182). 
The  law  of  Minnesota  provided : 

The  insurance  commissioner  shall  prepare  and  file  in  his  office  on  or  before 
the  1st  day  of  August,  A.  D.  1889,  a  printed  form  in  blank  of  a  contract  or 
policy  of  fire  insurance,  together  with  such  provisions,  agreements,  or  conditions 
as  may  be  indorsed  thereon,  or  added  thereto,  and  form  a  part  of  such  contract 
or  policy,  and  such  form  when  so  filed  shall  be  known  and  designated  as  the 
Minnesota  Standard  Policy.  Said  insurance  commissioner  shall  within  sixty 
days  from  the  passage  of  this  act  prepare,  approve,  and  adopt  a  printed  form 
in  blank  of  a  contract  or  policy  of  fire  insurance,  together  with  such  provisions, 
agreements,  and  conditions  as  may  be  indorped  thereon  or  added  thereto  and 
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form  a  part  of  such  contract  or  iK)llcy,  and  such  form  shall,  as  near  as  the 
same  can  be  made  applicable,  conform  to  the  t5i»e  and  form  of  the  New  York 
Standard  Fire  Insurance  Policy,  so  called  and  known.     ♦     *     * 

The  insurance  cnnunissioner  mny  call  ui)ou  the  attorney-general  for  such 
assistance  5;s  to  him  may  seem  necessary  in  the  preparation  of  the  afore&iid 
standiird  insurance  iiolicy,  and  It  is  hereby  made  the  duty  of  said  attoniey- 
general  to  Px.M*form  such  service. 

That  law  wa^,  by  the  supreme  court  of  Minnesota,  held  to  Ik*  a 
delegation  of  legislative  power,  and,  being  a  delegation  of  legislative 
power,  it  was  void  for  that  reason. 

Mr.  Malby.  When  was  that  decision  rendered? 

Mr.  Davenpokt.  This  decision  was  rendered  in  181)0. 

Mr.  LiTTLEFiELi).  Call  you  quote^  a  brief  extract  giving  the  iva^oib 
the  court  laid  down,  or  have  you  some  other  case  that  is  more  concise  J 

Mr.  1)avenih>rt.  I  will  give  you  the  cases,  and  then  I  will  ivad  i\ 
few  extracts  from  one  of  them. 

Mr.  LiTTLKKiKLD.  Read  the  most  salient. 

Mr.  Davenport.  A  similar  statute  was  under  examination  Mow 
the  supreme  couit  of  Wisconsin  in  the  case  of  Dowling  et  al.  /•.  The 
Lancashire  Insurance  Company  (J)2  Wis.,  03). 

Mr.  LiTrLEKiELD.  What  date? 

Mr.  Davenport.  In  1896.    Commencing  on  page  (58,  the  court  said: 

That  no  )Mirt  of  the  legislative  iK>wer  can  l>e  delegtiteil  by  the  lejrislatnn* 
to  any  other  department  of  the  government,  execntive  or  judicial,  is  a  funda- 
mental princif^k*  in  const itntional  law,  essential  to  the  integrity  and  mainte- 
nance of  the  system  of  government  establishetl  bj'  the  constitntion.  The  dilfi- 
cnlty  experienced  by  conrts  in  distingnishing  between  legislative  power,  wbich 
can  not  be  delegateil,  and  discretionary  ijowers  of  an  executive  or  administra- 
tive character,  which  may  be  intrnstcHl  to  other  departments  or  otticers  iu  the 
conduct  of  public  affairs,  has  been  frequently  exi»erienced  and  acknowledged: 
and  it  arises,  in  a  great  measure,  from  the  fact  that  powers  of  the  most 
important  character,  not  essentially  legislative  but  which  the  legislature  might 
proi)erly,  in  the  tirst  instance,  exercise  or  determine  l>y  its  own  judgment,  are 
fretpientlv  devolved  by  the  legislature  uiHm  other  departments,  officers,  or 
bo<Ues.     i     ♦     ♦ 

Where  an  act  is  clothed  with  all  the  forms  of  law  and  is  complete  in  and  of 
itself  it  may  be  provideil  that  it  shall  become  oi>enitive  only  u|)on  some  certain 
act  or  event,  or.  in  like  manner,  that  its  operation  shall  be  sus|K»nded :  and  the 
fact  of  such  act  or  event,  in  either  case,  may  l»e  made  to  dejiend  upon  the  as(t»r- 
taiimient  of  it  by  some  other  department,  body,  or  officer,  which  is  essentially 
an  administrative  act.  In  all  such  cases  it  is  ui)on  the  occurrence  of  the  fact 
or  event  that  the  act  becomes  oi)erative  or  its  suspension  is  accomplished.  In 
Locke's  aijpeal  (72  Pa.  Stat.,  41)1,  41)8)  it  was  declared  that  "to  assert  that  a 
law  is  less  than  a  law  because  it  is  made  to  depend  upon  a  future  event  or  act 
is  to  rob  the  legislature  of  the  i>ower  to  act  wisely  for  the  public  vrelfare  when 
over  a  law  is  passed  relating  to  a  state  of  affairs  not  yet  develoiKHi  or  to  things 
future  or  Impossible  to  know:"  and  it  was  said  that  the  proi>er  distinction  i?' 
this:  **The  legislature  can  not  delegate  its  power  to  make  a  law,  Imt  it 
<'an  make  a  law  to -delegate  a  power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes  or  intends  to  make  its  own  action  to 
depend.*'  And  accordingly  the  time  when  the  act  shall  take  effect  may  he 
made  to  depend  upon  the  majority  of  a  popular  vote  being  cast  in  its  favor  under 
a  submission  to  the  electors  for  that  purpose,  provided  in  the  act.  State  ex  n»l.. 
Attorney-General  r.  O'Neill  (24  Wl.s.,  149)  ;  Smith  r.  Janesvllle  (20  Wis..  2D1). 

In  considering  the  true  test  as  to  whether  a  i>ower  is  strictly  l^lslative.  or 
whether  it  is  administrative  and  merely  relates  to  the  execution  of  the  law, 
Ranney,  J.,  in  rincinnati,  W.  &  Z.  R.  Co.  ?*.  Clinton  County  Commissioners 
(1  Ohio  Stat.,  88),  said:  "The  true  distinction  is  between  the  delegation  of 
power  to  make  the  law,  which  neces.sarily  involves  a  discretion  as  to  whiit  it 
shall  be,  and  conferring  authority  or  discretion  as  to  its  execution,  to  be  exer- 
cised under  and  in  pursuance  of.  the  law.  The  first  can  not  be  done.  To  the 
latter  no  valid  objection  can  be  made."  Substantially  the  same  conclusion  was 
reached  In  Field  r.  Clark   (143  U.  S.,  660,  681-094) 
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The  Chairman.  That  is  the  customs  case? 
Mr.  Davenport.  Yes.     [Continuing:] 

iu  resi)ect  to  the  provisions  of  the  tariff  of  October  1,  ISUO  (26  U.  S.  Stats.,  612, 
ch.  1244,  sec.  3),  in  resi^ect  to  rei*ii)r(K'ity  of  commerce,  by  which  authority  was 
conferred  uiKni  the  President  to  suspend  by  pnK'laniation  the  free  introduction 
of  sugar,  molasses,  coffee,  tea,  and  hides  when  satisfte<l  that  any  country  pro- 
ducing such  articles  imposes  duties  or  other  exactions  ui>on  tlie  agricultural 
or  other  products  of  the  United  States  which  he  might  deem  reciprocally  un- 
equal or  unreasonable,  and  it  was  held  that  this  provision  was  not  open  to  the 
objection  that  it  was  an  unconstitutional  transfer  of  legislative  i)ower  to  the 
President.  The  reasoning  of  the  court  in  this  cjise  goes  upon  the  ground 
that,  uix)n  a  proi)er  construction  of  the  act,  it  i)rovided  for  the  ascertainment 
of  an  event  or  state  of  affairs  in  view  of  which  the  provision  for  reciprocity  of 
trade  should  cease  to  exist. 

The  application  of  the  distinction  so  well  established  and  clearly  pointed 
out  in  these  cases  is,  we  think,  decisive  of  the  validity  of  the  act  In  question. 
Its  object  was  to  provide  for  a  uniform  policj-  of  fire  Insurance,  to  be  made  and 
Issued  by  all  companies  taking  such  risks,  so  that  no  other  than  the  standard 
policy,  prepared,  ai)proved,  and  adopt e<l  by  the  insurance  commissioner,  could 
be  lawfully  issued  or  useil  within  the  State.  Indeetl,  to  issue  or  deliver  any 
other  than  the  standard  iM)licy  was  made  a  misdemeanor  and  punishable  by  a 
fine.  Bourgeois  v.  N.  W.  Nat.  Ins.  Co.  (86  Wis.,  (M)9).  Although  the  act  pro- 
vided for  "a  i>rinted  form  In  blank  of  a  contract  or  jwllcy  of  fire  Insurance, 
together  with  such  provisions,"  etc.,  it  provides  also  that  they  were  to  form  a 
pSLTt  of  such  contract  or  i)ollcy  so  that  the  essential  substance  of  the  contract 
required  to  be  embraced  in  such  form  should  have  the  sanction,  force,  and 
effect  of  a  legal  enactment;  and,  as  applicable  to  the  present  case,  the  stipula- 
tions of  such  poljcy  would  operate,  under  the  act,  to  change  the  law  as  It  had 
previously  existed  in  relation  to  parole  waiver  of  forfeitures  by  the  conditions 
of  fire-insurance  policies.  The  act,  in  our  judgment,  wholly  fails  to  provide 
definitely  and  clearly  what  the  standard  policy  should  contain,  so  that  it  could 
be  put  in  use  as  a  uniform  policy  required  to  take  the  place  of  all  others,  with- 
out the  determination  of  the  insurance  commissioner  In  respect  to  matters  in- 
volving the  exercise  of  a  legislative  discretion  that  could  not  be  delegated,  and 
without  which  the  act  could  not  iwssibly  be  put  In  use  as  an  act  In  conformity 
to  which  all  fire-insurance  policies  were  required  to  be  issued. 

Within  the  lines  indicated  a  discretion  was  rei>osed  in  the  commissioner  as 
to  the  form  of  the  policy  which  embodied  the  substance^  of  the  contract  and 
which  was  to  have  the  sanction  and  force  of  law. 

Air.  LiTTi^EFiELD.  That  is,  the  substance  of  that  case  apparently 
is  that  it  was  for  the  le^rislature  to  define  and  establish  the  terms  and 
that  they  had  no  power  to  dele^rate  to  any  individual  the  power  to 
define  and  establish  those  terms.     Is  that  it? 

Mr.  Davenport.  Yes:  that  is  the  point,  and  in  the  case  of  O'Neil 
et  al.  V,  Insurance  Co.  (166  Pa".  St.,  72).  decided  in  1894,  the  court 
said : 

The  act' of  April  IG,  ISOI  (P.  T..,  22,  entitled  "An  act  to  provide  for  a  uni- 
form contract  or  policy  of  insurance  to  be  made  and  Issued  by  all  Insurance 
companies  taklns?  fire  risks  on  proi^erty  within  tlie  State."  and  directing  the 
insurance  commissioner  to  prescribe  a  standard  policy  of  insurance,  and  for- 
bidding the  use  of  any  other.  Is  unconstitutional.  Inasmuch  as  it  involves  an 
unauthorized  delegation  of  legislative  iwwer.  It  seems  that  the  legislature 
may  itself  prescribe  a  form  of  contract  of  insurance. 

Now,  I  take  it  that  the  doctrine  of  these  cases  is  corect.  Apply- 
ing this  proposition  to  the  proposed  bill,  of  course,  in  it  the 
President  of  the  United  States  is  directed  to  prescribe  certain  future 
niles  and  regulations  which  are  to  govern  the  matter  in  futuro  and. 
upon  which  rules  is  to  depend  the  question  whether  parties  shall 
thereafter  be  immune  from  prosecution  or  not;  and  in  the  second 
place  the  bill  in  effect  provides  that  upon  the  future  decision  of  the 
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Commissioner  of  Corporations  that  any  given  arrangement,  con- 
tract, or  combination  submitted  in  his  judgment  or  discretion  is  not 
unreasonable,  that  party  is  thereafter  not  to  be  prosecuted  for  acts 
done  thereunder.  Now,  I  say  that  in  principle  these  matters  are 
intrinsically  legislative  in  their  nature,  and  the  delegation  of  the 
power  and  duty  to  the  President  and  Commissioner  is  unconstitu- 
tional and  void. 

Mr.  Malby.  Now,  I  wanted  to  call  your  attention  to  a  case  re- 
cently decided  by  the  court  of  appeals  of  the  State  of  Xew  York 
as  to  how  far  legislative  power  can  be  delegated  to  a  conunissioner. 
Have  vou  examined  that  case? 

*  ■M.J.  >^ 

Mr.  Dav?:nport.  The  Saratoga  Water  Company? 

Mr.  Malby.  The  Saratoga  Gas  case. 

Mr.  Davekport.  Yes;  I  have  examined  the  report  that  I  found 
in  the  appellate*  division  of  the  supreme  court,  but  I  could  not  find 
any  action  on  it  by  the  court  of  appeals.  But  the  point  there'  is  that 
there  is  sufficient  in  the  act  itself  to  supply  the  standard.  By  the  act 
the  commissioners  might  determine  wnat  the  charges  should  be. 

Mr.  LiTTLEFiELD.  On  the  basis  of  the  standard  laid  down  in  the 
act? 

Mr.  Davenport.  In  the  act,  that  case  is,  of  course,  applicable  upon 
the  other  point  of  objection  to  the  proposed  bill,  viz,  as  to  whether 
or  not  in  declaring  a  person  a  criminal  for  making  a  combination  in 
unreasonable  restraint  of  trade,  without  defining  the  standard  of 
unreasonableness,  the  proposed  bill  is  not  void  of  uncertainty.  As  I 
understand  that  particular  case,  bs  in  some  other  cases  that  I  here- 
tofore cited,  the  legislature,  it  was  there  held,  had  put  into  the  act 
the  standard  by  which  the  question  was  to  be  determined. 

Mr.  Malby.  You  know  the  court  of  appeals  reversed  the  supreme 
court  in  that  case  ? 

Mr.  LiTTLEFiELD.  Has  that  opinion  been  published  ? 

Mr.  Malby.  I  have  not  seen  it. 

Mr.  Davenport.  I  could  not  find  it  down  in  the  library. 

Mr.  Malby.  I  know  it  has  been  reversed. 

Mr.  LiTTLEFiELD.  On  what  grounds,  do  you  remember? 

Mr.  Malby.  On  the  grouna  that  the  legislature  had  no  constitu- 
tional power  to  delegate  its  powers,  chiefly.  If  you  get  the  dissent- 
ing opinion  of  the  New  York  supreme  court  you  wifl  find  substan- 
tially the  opinion  of  the  court  of  appeals. 

STATEMENT  OF  VOL.  SAHTTEL  OOHPEBS. 

Mr.  LriTLEFiELD.  To  what  points  did  you  wish  to  address  yourself? 

Mr.  GoMPERS.  To  two  or  three  points,  and  especially  the  one  under 
discussion,  as  to  the  labor  organizations  under  the  bill  as  drawn. 
My  understanding  of  it  is  that  after  the  labor  organizations -have 
registered  and  filed  their  charter  and  constitution,  the  names  and 
addresses  of  the  principal  officers  and  the  address  of  the  principal 
office,  they  are  not  required  to  file  any  agreements  or  contracts. 

Mr.  Emery.  Later. 

Mr.  GoAiPERS.  They  are  not  required  to  file  agreements  or  con- 
tracts. My  understanding  is  that  if  they  do,  they  are  subject  to 
the  disapproval  of  the  Commissioner  of  Corporations. 

Mr.  LiTTLEFiELD.  That  is,  in  order  to  get  immunity,  they  ai-e  not 
required  to  file  agreements  or  contracts.    That  is  your  understanding? 
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Mr.  GoMPERS.  Yes,  sir;  they  are  not  required  to  file  their  agree- 
ments and  contracts  to  secure  the  immunity  provided  in  th?  act. 

Mr.  Emery.  You  mean  all  the  immunity? 

Mr.  GoMPERS.  That  is  my  understanding  of  it. 

Mr.  Emery.  That  is  included  in  sections  10  and  11? 

Mr.  GoMPERS.  Yes;  that  is  my  understanding  of  it.  I  want  just 
to  call  attention  to  the  fact  that  as  one  of  the  representatives  of 
the  labor  organizations  who  have  appeared  before  the  committee,  T 
have  stated  that  we  desired  the  clear  distinction  made  as  between  the 
organizations  that  have  capital  stock  and  are  organized  for  profit, 
the  organizations  of  the  men  who  deal  in  products  of  labor  and  the 
distribution  of  those  products,  and  the  other  associations  of  men  and 
women  who  own  and  control  no  wealth,  who  are  organized  not  for 
profit,  those  associations  which  have  no  capital  stock,  and  whose 
only  object  in  association  is  the  protection  of  themselves,  their  lives, 
their  labor  power.  That  distinction  should  be  clearly  and  distinc- 
tively drawn ;  and  I  said  that  our  position  is,  that  in  so  far  as  the  bill 
applies  to  the  corporations  and  associations  and  common  carriers, 
the  associations  and  corporations  that  deal  in  the  products  of  labor 
and  distribute  the  products  of  labor,  the  bill  is  necessary.  And  so  far 
I  am  in  hearty  accord  with  its  purpose.  In  so  far  as  it  refers  to  the 
labor  organizations  which  you  refer  to  as  associations  not  for  profit, 
and  without  capital  stock,  I  ask  that  those  features  be  entirely  elimi- 
nated from  the  bill,  and  the  amendments  which  I  submitted  to  the 
committee  take  the  place  of  them,  throughout. 

May  I,  as  concisely  as  I  can,  make  the  statement  that  I  ought  to 
make  in  order  that  those  who  are  opposed  to  us  may  clearly  under- 
stand our  attitude? 

Mr.  LiTTLEFiBLD.  That  is,  to  clearly  state  your  position  ? 

Mr.  GoMPERS.  Yea.  So  far  as  the  bill  is  concerned,  that  is  our  posi- 
tion, and  we  desire  the  elimination  of  all  references  to  the  registra- 
tion of  voluntary  associations  not  for  profit  nor  owning  capital  stock, 
and  we  desire  that  the  amendments  which  I  submitted  to  the  com- 
mittee may  be  accepted  in  lieu  thereof. 

Mr.  Washburn,  a  member  of  the  committee,  asked  Professor  Jenks 
a  question  as  to  what  his  view  would  be  as  to  the  insertion  of  the 
word  "  unreasonable  "  in  the  existing  antitrust  law. 

Mr.  Emery.  At  what  point? 

Mr.  GoMPERS.  In  so  far  as  the  agreements  and  so-called  restraints 
of  trade  are  concerned.  Answering  for  myself  in  regard  to  that,  the 
.  bill  as  drawn  may  be  suitable  to  the  corporations  for  profit  and  own- 
ing capital  stock.  It  is  unsuitable  to  the  labor  organizations,  for 
this  reason,  if  for  no  other,  that  you  immediately  establish  compul- 
sory arbitration.  The  decision  of  the  United  States  Supreme  Court 
held  that  the  labor  organizations  come  under  the  provisions  of  the 
Sherman  antitrust  act.  If,  then,  the  contracts  and  agreements  and 
the  activities  of  the  labor  organizations  are  subject  to  the  review  of 
either  the  Commissioner  of  Corporations  or  the  courts  as  to  the  rea- 
sonableness or  the  unreasonableness  of  an  agreement,  the  matter  as- 
sumes immediately  the  position  of  compulsory  arbitration.  The  Com- 
missioner determines  the  reasonableness  or  unreasonableness  of  an 
agreement  with  employers,  and  finally  becomes  the  arbiter  of  what 
the  conditions  shall  oe. 

Mr.  Davenport.  May  I  interrupt  you  by  asking  you  a  question? 
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Mr.  GrOMFERS.  You  will  not  interrupt  me  at  all. 

Mr.  Davenport.  Would  you  be  in  lavor  of  this  bill  as  it  stands,  or 
would  you  be  opposed  to  it  ? 

Mr.  GrOMPERS.  The  insistence  of  labor  is  for  the  amendment  pro- 
posed. 

Mr.  LiTTLEFiELD.  Without  that  amendment  do  you  favor  or  oppose 
the  legislation? 

Mr.  GoMPERS.  The  legislation  ?  No,  sir ;  I  am  in  favor  of  the  legis- 
lation, particularly  as  it  applies  to  the  corporation  and  common 
carrier. 

Mr.  LiTiLEFiELD.  Ycs ;  but  are  you  in  favor  of  it  without  the  sug- 
gestions you  make  ? 

Mr.  GoMPERS.  I  am  not  in  position  to  make  definite  answer  as  to 
that. 

Mr.  LiTTLEFiELD.  Then  you  would  not  want  to  say,  as  a  hard-and- 
fast  proposition,  whether  if  your  suggestions  are  not  adopted  you 
should  be  in  favor  of  the  adoption  of  the  legislation  ? 

Mr.  GoMPERS.  I  should  be  opposed  to  the  review  of  contracts  and 
agreements  of  laborers. 

Mr.  LiTTLEFiELD.  Ycs ;  that  phase  of  the  bill,  so  far  as  it  affects 
labor  organizations,  you  are  opposed  to. 

Mr.  GoMPERS.  Yes. 

Mr.  Emery.  Mav  I  «sk  vou  a  question  ? 

Mr.  GoMPERS.  Yes,  Mr.  femery. 

Mr.  E31ERY.  Inasmuch  as  there  has  been  considerable  discussion  and 
considerable  information  cheerfully  given  about  the  various  authors 
of  the  various  sections  of  the  bill,  may  we  ask  if  there  is' any  section  in 
the  existing  bill  which  is  either  the  result  of  your  own  personal  sugges- 
tion, or  which  was  drafted  by  yourself  or  by  counsel  for  you  ? 

Mr.  GoMPERS.  Others  and  myself  participated  in  the  conferences 
at  which  this  bill  was  drafted.  In  so  far  as  the  questions  of  registra- 
tion and  the  immunities  of  corporations  for  profit  and  owning  capital 
stock  are  concerned,  I  gave  little  or  no  attention  to  them.  I  was  will- 
ing that  the  gentlemen  who  were  particularly  interested  in  securing 
the  purpose  for  which  they  were  having  conferences  should  draft 
their  own  desires.  But  so  far  as  labor  is  concerned,  the  insistence  was 
made  before  the  committee  for  the  amendments  substantially  for 
which  we  ask  this  committee,  and  I  am  free  to  say  that  the  discussion 
has  made  that  more  clear  to  my  mind. 

Mr.  Emery.  Is  there  any  provision  in  the  existing  bill,  either  ex- 
pressed in  your  own  language  or  in  that  of  your  counsel,  conveying 
your  thoughts? 

Mr.  GoMPERS.  Yes. 

Mr.  Emery.  May  I  ask  which  one  it  is? 

Mr.  GoMPERS.  This  referring  to  the  associations  not  for  profit  and 
without  capital  stock. 

Mr.  Emery.  This  is  section  9? 

Mr.  Gompers.  My  first  suggestion  to  the  committee  was  a  direct, 
afiirmative,  explicit  exclusion  of  the  organizations  of  working  men 
and  women  from  the  operations  of  the  antitrust  law.  I  did  not 
participate  and  did  not  have  a  chance  or  opportunity,  being  busy,  to 
participate  in  all  the  conferences,  and  several  drafts  were  made  and 
revised  drafts  and  improvements.    I  will  say  this,  that  I  can  not  give 
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my  consent  to  the  passage  of  a  bill  that  will  make  the  agreements  of 
the  organizations  of  working  men  and  women  subject  to  review  by 
the  Commissioner  of  Corporations. 

Mr.  LiTTLEFiELD.  And  inasmuch  as  you  do  not  get  any  immunity 
under  this  bill  unless  you  do,  you  are  therefore  opposed  to  the  pas- 
sage of  this  bill  so  far  as  it  relate^s  to  the  organizations  of  labor? 

Mr.  GoMPERS.  Yes,  sir ;  we  would  sooner  take  our  chances  before 
the  courts  and  our  chances  of  getting  the  le^slation  which  we  want. 
We  are  not  opposed  to  the  bill  in  so  far  as  it  relates  to  corporations 
for  profit  and  owning  capital  stock.  I  want  the  business  men  of  this 
country  to  feel  absolutely  assured,  beyond  peradventure,  that  they 
may  conduct  business,  and  not  have  the  presumption  against  them 
that  they  are  violating  the  law. 

A  number  of  gentlemen  have  been  asked  specific  questions  as  to  em- 
ployers' organizations  or  employers  who  have  combijied  and  whose 
acts  are  either  legal  or  illegal.  I  know  that  there  are  a  number  of 
associations  of  employers  whose  very  constitution  and  by-laws  and 
mutual  agreements  are  secret — secret  because  they  apprehend  that 
their  actions,  that  their  associations,  are  in  violation  of  existing  law. 
I  know  that.  You  may  ask  me  "  Will  you  specify  one,"  and  I  must 
say  "You  must  excuse  me;  I  can  not;  I  will  not."  I  would  not 
violate  the  confidence  that  has  been  reposed  in  me.  But  that  it  is 
true,  if  my  word  is  worth  anything,  I  pledge  my  word  of  honor. 
As  I  say,  I  am  in  hearty  accord  with  the  purposes  of  the  bill,  to  se- 
cure for  the  merchants  and  for  the  manuiacturers,  the  employers  of 
labor  and  the  common  carriers,  the  justice  to  which  they  are  entitled  in 
order  that  they  may  carry  on  modern  business,  and  within  the  law. 

Mr.  LrrrLEFiELD.  But  so  far  as  it  relates  to  your  organization,  you 
are  opposed  to  it? 

Mr.  GoMPERS.  I  am  opposed  to  the  review,  if  that  is  the  under- 
standing of  the  bill ;  that  is,  that  the  agreement  of  the  organizations 
of  working  men  and  women,  either  among  themselves  or  with  em- 
ployers, are  subject  to  review  and  to  disapproval.  I  am  opposed  to 
those  features  of  it. 

Mr.  LiTTLEFiELD.  That  is  the  genesis  of  the  whole  thing.  If  there 
is  any  legislation  on  this  line  that  is  affirmative  in  connection  with 
labor  organizations,  you  favor  the  amendments  you  have  suggested. 

Mr.  GoMPERS.  Yes;  and  those  are  the  views  not  only  of  myself, 
but  of  the  members  of  the  executive  council  of  the  American  Federa- 
tion of  Labor,  who  have  discussed  this  thing  thoroughly,  both  by 
correspondence  and  in  conference  for  over  two  and  a  half  days  and 
nights,  and  also  in  a  great  conference,  held  in  this  city  last  month, 
of  the  representatives,  the  responsible  officers,  of  the  great  trades 
unions  of  America,  when  these  amendments  that  I  have  submitted 
were  considered. 

Mr.  LiTTLEFiELD.  I  do  not  see  how  there  can  be  any  objection  to 
the  fact;  you  practically  speak  for  the  labor  organizations?  You 
have  authority  to  do  so  ? 

Mr.  GoMPERS-  Yes;  and  I  am  instructed  to  do  so. 

Mr.  LiTTLEFiELD.  So  far  as  it  is  possible  to  get  an  expression  from 
them,  and  as  broad  as  it  can  be  gotten  within  the  time,  you  have  the 
authority  to  take  this  attitude  as  representing  them  ? 

Mr.  GoMPERS.  Yes,  sir;  and  there  were  two  days  and  evenings 
given  to  that  conference  to  which  I  refer. 
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Mr.  LiTTLEFiELD.  I  Understand  that  there  was  thorough  considera- 
tion. 

Mr.  Go3fPERS.  It  was  formulated  in  the  protest  which,  with  others, 
I  had  the  honor  of  presenting  to  Vice-President  Fairbanks  and  to 
the  Hon.  Joseph  G.  Cannon,  the  Speaker  of  the  House,  and  both 
of  these  gentlemen  presented  these  protests  and  they  were  printed 
in  the  Record. 

Just  a  word  further.  I  wanted  to  discuss  these  questions  of  the 
strike  in  connection  with  interstate  trade  and  commerce,  but  time 
does  not  admit  of  that.  But  the  chairman  asked  me  some  direct 
questions  on  last  Saturday  in  regard  to  the  boycott  and  my  position 
upon  it,  and  I  think  I  gave  laconic,  direct  answers. 

Mr.  LiTTLEFiELD.  Perfectly. 

Mr.  GoMPERS.  I  was  not  questioned  further  on  that  subject,  per- 
haps because  I  was  so  direct.  I  should  have  been  pleased  had  I  been 
questioned  further  upon  that  subject,  because  I  have  some  views 
upon  that  which  are  not  generally  accepted,  and  I  would  like  to 
present  them. 

Mr.  LiTTLEFiELD.  I  think  you  pretty  thoroughly  covered  the  whole 
ground,  aUhough  you  may  proceed  further  if  you  want  to. 

Mr.  GoMPERS.  Just  for  a  moment,  if  I  may.  Mr.  Jenks  spoke  of 
the  boycott,  and  I  am  greatly  appreciative  of  his  insistence  that  there 
must  be  some  differentiation  between  boycotts  and  the  maintenance 
of  tlie  riglit  of  the  primary  boycott,  that  is  the  right  for  men  to  say 
that  they  will  not  aeal  with  a  certain  person,  with  a  certain  business 
man;  that  they  have  the  right  to  withhold  theif  patronage  from  him. 
They  objected,  as  many  do,  and  as  the  Anthracite  Coal  Strike  Com- 
mission declared.  I  want  to  present  just  a  thoiight  or  two  upon  that 
subject.  May  I  say  that  I  do  not  believe  that  I  would  intentionally 
hurt  any  man  or  woman,  or  child,  or  beast,  or  reptile,  only  in  seli- 
defonse.  I  say  that  so  that  you  may  understand  that  I  am  not  one 
of  those  men  who  run  amuck,  and  aim  to  hurt  and  injure.  I  know 
this,  that  never  in  my  whole  life,  my  private  life,  or  in  connection 
with  the  labor  movement,  has  any  act  of  mine  been  governed  and 
controlled  or  initiated  from  motives  of  malice,  or  the  personal  feeling 
entered  into  it.  I  believe  in  the  boycott.  I  believe  in  the  right 
of  the  bovcott.  After  all,  what  is  the  bovcott.  not  in  the  sense 
in  which  some  people  construe  it,  of  personal  attack,  of  unlawful 
threats,  of  intimidation  of  a  character  that  is  unlawful  and  im- 
proper? But  the  threat  to  do  a  certain  thing  is  perfectly  proper  to 
indulge  in  if  the  doing  of  the  thing  itself  is  not  improper  nor  unlaw- 
ful. I  hold  that  no  man  has  any  vested  right  in  my  patronage  or 
the  patronage  of  any  other  man,  and  when  I  speak  of  the  boycott  I 
spealc  of  it  exclusively  in  the  sense  of  the  bestowal  or  the  withholding 
of  patronage.  Xo  man  has  any  vested  right  in  the  patronage  of  an- 
other. If  no  man  has  a  vested  right  in  my  patronage  or  the  patron- 
age of  another  I  have  the  right  to  withhold  it,  and  the  others  have 
the  right  to  withhold  it,  and  if  they  have  the  right  to  withhold  it 
they  have  the  right  to  threaten  to  withhold  it.  A  man  has  the  right 
to  threaten  to  do  what  he  has  a  right  to  do. 

The  term  '*  boycott  "  has  become  distorted  out  of  all  consideration  of 
its  real  meaning  and  purpose,  even  in  the  Loewe  case.  I  said  Satur- 
day, and  I  want  to^  repeat  now,  that  I  would  not  disrespectfully  utter 
one  word  against  our  Supreme  Court,  either  its  men,  the  court  itself. 
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or  its  decisions  and  its  opinions.  J  have  a  right  to  my  own  opinion. 
I  have  a  right  to  differ;  I  have  a  right  to  criticise,  to  express  my 
own  opinion.  There  are  conceptions  as  to  the  rights  of  men  to-day 
that  were  wholly  different  in  time  gone  by.  The  conceptions  of  the 
rights  of  men  will  be  broader  as  time  goes  on.  The  strike  was  not 
always  legal,  even  perhaps  by  indirection,  but  as  a  matter  of  fact  our 
opponents  sometimes  even  academically  concede  to  the  workmen  the 
nglit  to  strike,  but  that  was  not  always  legal.  At  one  time  it  was  a 
criminal  act,  punishable  by  imprisonment,  by  branding,  by  hang- 
ing. A  different  concept  has  come  over  the  minds  o^  people  as  time 
went  on,  and  it  will  so  continue.  The  workingmen  of  to-day  are, 
generally  speaking,  in  the  enjoyment  of  greater  rights  than  they  had 
twenty,  fifty,  or  one  hundred  or  more  years  back.  The  decision  of 
the  Supreme  Court  of  the  United  States  has  thrown  them  back.  It 
has  shorn  from  them  rights  which  we  believed  were  ours.  But 
Supreme  Court  decisions  have  been  changed  and  modified,  and  I  am 
in  hopes ;  I  am  optimistic.  I  not  only  hope,  but  I  firmly  believe — I 
am  firmly  persuaded  and  convinced  that  the  normal  activities  of  the 
working  people  of  our  country  are  going  to  be  accorded  to  them,  and 
to  be  regarded  as  absolutely  normal  and  right.  There  is  no  purpose 
in  the  labor  organizations  either  to  destroy  industry  or  commerce, 
not  even  of  one  man.  The  actions  of  the  organizations  of  labor,  of 
the  men  of  labor,  are  for  the  purpose  of  coming  to  an  agreement 
with  the  employer;  not  to  destroy  his  business,  but  to  withhold 
their  labor  power,  or  withhold  their  patronage  sufficiently  to  make 
the  impress  upon  his  mind  that  it  is  wiser,  that  it  is  better,  not  only 
for  him  but  for  the  workmen  and  for  all  the  people,  to  come  to  a 
mutual  understanding  and  agi-eement  for  the. greater  and  better  pro- 
duction of  wealth ;  that  light  and  happiness  may  enter  into  the  homes 
and  lives  of  the  working  people  and  all  the  people.  It  is  a  mistake 
to  believe  that  our  purposes  are  different. 

Mr.  DAVE^P0RT.  When  you  speak  of  normal  activity,  you  include 
in  that  the  boycott  ? 

Mr.  GoMPEKS.  I  do,  sir,  in  the  sense  in  which  I  have  used  it. 

Mr.  Davenport.  That  is,  you  do  not  make  any  distinction  between 
what  is  called  the  primary  and  secondary  boycott? 

Mr.  GoMPERS.  Not  so  far  as  the  law  is  concerned. 

Mr.  Davenport.  There  is  not  in  principle  any  distinction  in  law  be- 
tween the  primary  and  secondary  boycott? 

Mr.  GoMPERS.  There  is  not. 

Mr.  Davenport.  I  say,  according  to  your  view  there  is  none  ? 

Mr.  GoMPERS.  Yes,  sir;  there  ought  to  be  none. 

Mr.  Davenport.  There  ought  to  be  none? 

Mr.  GoMPERS.  Yes. 

Mr.  Davenport.  I  have  read  a  great  many  of  your  editorials  and 
they  have  always  frankly  taken  that  position. 

Mr.  GoMPERS.  Yes. 

Mr.  Davenport.  Now,  what  do  you  say  about  the  black  list  ? 

Mr.  GoMPERS.  Since  you  are  so  ardent  a  reader  of  what  I  write, 
have  you  found  a  word  of  what  I  said  in  adverse  criticism  of  the  Su- 
preme Court  of  the  United  States  decision  upon  that  question  ? 

Mr.  Davenport.  The  Supreme  Court  has  given  no  decision  against 
the  black  list. 
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Mr.  GoMPERS.  The  Supreme  Court  has  taken  the  position  in  the 
Adair  case 

Mr.  Davenport.  Oh,  no ;  not  at  all. 

Mr.  GoMPERS.  Wait  a  moment.  The  court  has  taken  this  position, 
if  my  understanding  is  correct,  that  the  employer  can  discharge  or 
dispense  with  the  services  of  an  employee  for  any  reason  or  for  no 
reason  at  all. 

Mr.  Davenport.  Yes ;  and  the  men  can  quit. 

Mr.  Gompers.  We  are  not  discussing  the  strike,  now:  we  are  dis- 
cussing the  black  list.  If  the  employer  can  discharge  an  employee  or 
any  number  of  employees  for  any  reason  or  for  no  reason  at  all,  is  not 
the  onlv  inference  this — that  that  reason  that  he  mav  discharge  them 
is  becaiise  they  are  objectionable  to  some  employer?    Is  not  that  true! 

Mr.  Davenport.  No. 

Mr.  Gompers.  Is  not  that  for  anv  reason? 

Mr.  Davenport.  He  may  discharge  a  person  for  any  reason,  but 
he  may  not  combine  with  another  person  to  deprive  that  person  of 
employment. 

Mr.  Gompers.  Does  the  court  say  that? 

Mr.  Da\t:nport.  They  said  it,  necessarily,  in  the  Adair  case  and  in 
the  Loewe  case  this  winter ;  necessarily. 

I  want  to  call  your  attention  to  another  thing.  You  objected  to 
the  use  of  the  word  "  reasonable  "  there  as  suggested  by  Mr.  Wash- 
burn. Is  there  not  another  very  convincing  reason  in  your  mind, 
that  if  those  words  Mere  put  in  there  it  would  not  help  the  organiza- 
tions of  labor  at  all,  so  lar  as  the  boycott  is  concerned,  because  the 
Supreme  Court  has  held  that  the  boycott  is  not  only  forbidden  by  the 
Sherman  antitrust  act.  but  is  unlawful  at  common  law? 

Mr.  Gompers.  I  understand  you  to  say  that  there  is  no  such  thing 
as  common  law  in  the  United  States — Federal  common  law  ? 

Mr.  Davenport.  It  seems  that  I  have  got  to  have  a  little  contro- 
versy on  that  subject  with  the  chairman. 

Mr.  Littlefield.  Do  not  stop  to  discuss  that  particular  thing  now. 
Confine  yourself  to  this  matter  between  yourself  and  Mr.  Gompers. 
I  will  hear  you  later  on  that. 

Mr.  Davenport.  Another  tiling;  if  this  act  is  passed  as  it  is  now 
worded,  have  you  any  doubt  that  it  would,  so  far  as  the  Sherman 
antitrust  act  is  concerned,  permit  a  black  list,  not  of  an  individual 
alone,  but  an  agreement  between  employers  not  to  employ  anybody? 

Mr.  Gompers.  I  think  so. 

Mr.  Davenport.  It  would  be  legalized  by  this? 

Mr.  Gompers.  I  do  not  know  that  it  would  be  legalized,  but  it 
would  be,  in  terms. 

Mr.  Davenport.  It  would  bring  out  from  under  the  act  such  a  per- 
formance. As  to  whether  it  would  not  have  the  effect  of  possibly 
legalizing  is  another  proposition.  And  the  same  is  true,  according 
to  your  understanding  of  it,  on  the  other  side,  that  it  would  remove 
what  is  called  the  boycott  from  the  operation  of  this  law,  is  it  not? 

Mr.  Gompers.  Yes. 

Mr.  Da\t:nport.  For  the  same  reason  that  it  would  permit  em- 
ployers to  blacklist,  it  would  permit  employees  to  boycott? 

Mr.  Gompers.  I  think  not. 

Mr.  Davenport.  You  can  see  a  difference  in  the  two,  then? 

Mr.  Gompers.  I  think  not. 
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Mr.*  Jenks.  May  I  record  an  answer  that  I  did  not  give  before  ?  I 
was  asked  a  question  with  reference  to  the  filing  of  contracts  of  labor 
organizations.  I  hesitated  in  answering,  because  I  wanted  to  look 
a  moment  further  at  the  latter  section  and  see  what  the  immunities 
were.  I  would  like  to  say,  in  answer  to  a  question,  that  I  think  the 
position  is  this — I  should  so  interpret  the  bill — that  labor  organiza- 
tions, in  the  case  of  a  contract  which  they  might  make  with  one  an- 
other in  reference  to  these  matters,  are  at  liberty  to  file  that  contract 
if  they  wish  to  do  so.  If  they  do  not  file  the  contract  they  will  have 
all  the  immunities  excepting  those  of  sections  10  and  11,  and  those 
immunities  mean,  primarily,  that  they  can  not  be  mulcted  in  triple 
damages,  for  example,  and  they  will  have  the  immunitv  in  regard 
to  the  time  in  which  suit  can  be  brought,  and  so  on,  ii  this  act  is 
passed.  But  if  they  do  not  file  with  the  Commissioner  of  Corpora- 
tions, they  would  not,  of  course,  get  his  ruling  as  to  reasonableness 
or  unreasonableness.  And  let  me  say  still  further  that,  at  the  time 
the  matter  was  under  discussion,  Mr.  Gompers  made  the  same  state- 
ment as  he  has  made  here,  that  they  did  not  wish  any  such  ruling, 
and  consequently  they  would  practically  never  file  their  contracts. 

Mr.  LiTTLEFiELD.  I  Understand  now  his  organizations  are  posi- 
tively opposed  to  that  part  of  the  bill. 

Mr.  Jexks.  Yes.  Under  those  circumstances  that  was  the  thought, 
that  if  they  wanted  that  ruling  they  could  put  in  their  contract ;  but 
we  did  not  expect  that  they  would.  At  the  same  time  we  did  not 
think  that  they,  as  well  as  all  others,  should  have  the  immunity  of 
the  escape  from  triple  damages,  for  example,  in  case  this  passed, 
and  that  the  time  in  which  they  should  be  subject  to  attack  should 
be  the  same  as  for  all  other  people,  and  there  should  be  no  dis- 
tinction. 

Mr.  LiTTLEFiELD.  Of  coursc. 

Mr.  Jenks.  And  so  far  as  the  other  part  is  concerned,  the  corpo- 
rations themselves,  when  they  register  must  file  the  contracts  which 
are  primarily  their  contracts  of  organization,  and  that  is  the  intent. 

Mr.  Alexander.  If  they  fail  to  register  their  contracts,  then  they 
remain  under  the  six  original  sections  of  the  antitrust  act? 

Mr.  Jenks.  If  they  fail  to  register  any  contract,  that  contract 
would  be  so  interpreted,  as  I  understand  it.  So  far  as  that  con- 
tract is  concerned,  the  point  would  be  just  as  it  is  now;  if  it  is  in 
restraint  of  trade,  they  would  still  be  under  the  Sherman  antitrust 
act. 

Mr.  LiTTi^EFiELD.  And  they  prefer  to  take  their  chance  rather 
than  to  give  their  assent  to  this  legislation  or  come  under  its  pro- 
^.Hsions? 

Mr.  GoMPiLRS.  My  understanding  was  that  the  draft  of  the  bill 
provided  merely  that  so  far  as  labor  organizations  were  concerned, 
they  were  to  register,  and  furnish  a  copy  of  the  charter  and  the 
addresses  Qf  their  officers,  and  so  forth. 

Mr.  Alexander.  And  that  would  take  them  out  from  under  the  six 
original  sections  of  the  Sherman  antitrust  act? 

Mr.  Gompers.  Yes. 

Mr.  Alexander.  You  learn  now  that  that  does  not  do  that? 

Mr.  Gompers.  I  am  not  quite  so  sure  that  that  interpretation  is 
correct.  I  think,  without  having  the  opportunity  at  this  time  to  ex- 
amine into  sections  10  and  11,  1  will  not  take  issue  with  Professor 
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Jenks  upon  that.  But  if,  after  the  examination  of  those  sections,  I 
find  that  he  is  right,  I  shall  then  find  it  necessary,  representiujg  the 
people  I  do,  to  have  the  amendment  which  I  submitted  here  intro- 
duced, to  ask  some  Member  of  Congress  to  introduce  it  as  a 
separate  bill. 

Mr.  LiTTLEFiELD.  As  at  present  advised,  your  organizations  do  not 
favor  the  features  of  this  bill  that  relate  to  that? 

Mr.  GoMPERS.  As  stated  in  the  course  of  the  discussion ! 

Mr.  Alexander.  As  stated  by  one  of  the  framers  of  the  bill,  Mr. 
Jenks  ? 

Mr.  GoMPERS.  Yes;  and  as  to  the  bill  to  which  I  gave  my  assent, 
it  was  understood  that  it  was  given  tentatively,  and  subject  to  such 
action  as  myself  and  my  colleagues  might  find  necessary  in  regard 
to  any  part  of  the  bill. 

Mr.  LiTTLEFiELD.  Ycs ;  and  what  you  have  stated  here  is  the  result 
of  a  conference  of  two  and  a  half  days,  subsequent  to  the  conference 
you  had  in  drawing  the  bill? 

Mr.  GoMPERs.  Not  entirely.  It  was  not  in  completed  form  as  pre- 
sented by  Mr.  Hepburn. 

Mr.  LiTTLEFiELD.  AVhcn  you  last  saw  it? 

Mr.  GoMPERS.  Yes. 

Mr.  LiTTLEFiELD.  A\Tiat  you  have  stated  here  is  the  result  of  the 
conferences  of  the  last  two  or  three  days? 

Mr.  GoMPERS.  No,  sir;  oh,  of  several  weeks. 

Mr.  LiTTLEFiELD.  Then  you  have  discussed  it  pretty  fully? 

Mr.  GoMPERS.  Yes. 

Mr.  LrrTLBFiELD.  Now,  as  to  the  contention,  it  seems  to  me  the  only 
purpose  of  getting  now  your  legal  views,  Professor  Jenks,  would  be 
so  that  they  might  be  met  and  answered  by  the  gentlemen  opposing 
the  legislation.  Mr.  Low  and  Mr.  Jenks  are  anxious  to  have,  be- 
tween now  and  the  next  hearing,  the  objections  to  the  bill,  and  it 
seems  to  me  they  could  be  put  in  concrete  shape,  in  writing. 

Mr.  Jenks.  Of  course,  we  should  be  very  glad  if  Mr.  Davenport 
has  anything  of  that  kind  that  he  can  submit  to  us,  but  I  think,  after 
all,  when  it  comes  to  the  discussion  of  the  points  he  wishes  to  make  in 
objection  to  the  bill,  that  it  is  extremely  desirable  that  those  who 
favor  the  bill  should  be  here,  and  Mr.  Low  can  not  be  here  and  I  can 
not  be  here  to-morrow.  I  think  it  would  be  much  wiser  to  have  Mr. 
Davenport  not  appear  before  the  committee  when  we  are  not  here. 

Mr.  XiTTT^FiELD.  My  idea  was  that  Mr.  Davenport  might  put  in 
brief  form  his  points  and  submit  in  typewritten  shape  his  principal 
criticisms.  Of  course,  this  would  not  preclude  Mr.  Davenport  from 
discussing  the  thing  fully  orally  in  the  presence  of  the  committee.  I 
do  not  know  whether  mttters  could  be  facilitated  in  that  way  at  all. 

Mr.  Davenport.  I  want  to  present  my  views  in  opposition  to  this 
bill  to  this  committee,  and  I  would  like  to  have  the  gentlemen  who 
favor  it  here  when  I  do  so. 

Mr.  LiTTLEFiELD.  What  understanding  would  you  like  to  have  about 
how  the  discussion  shall  begin  next  Thursday  a  week?  Would  you 
like  to  have  it  be^n  with  a  statement  by  Mr.  Davenport? 

Mr.  Jenks.  If  it  is  agreeable  to  Mr.  Davenport;  yes. 

Mr.  Davenport.  That  is  agreeable  to  me. 
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8TATEMEHT  OF  MB.  OEOBOE  F.  MONAHAN,  OF  DETBOIT,  MICH. 

Mr.  MoNAHAN.  Mr.  Chairman  and  gentlemen,  I  desire  simply  to 
be  recorded  as  being  here  representing  the  National  Founders'  Asso- 
ciation. The  organization  itself  comprises  some  500  firms  and  indus- 
tries located  in  the  various  parts  of  the  United  States,  and  employs 
in  various  capacities  considerably  over  a  quarter  of  a  million  of  men. 
We  feel  very  seriously  on  the  subject  of  this  measure,  and,  although 
I  came  prepared  with  a  brief  and  ready  to  discuss  the  legal  features 
of  the  matter  somewhat  at  length,  I  believe  my  mission  may  be  at 
least  partially  completed  at  this  time,  if  further  time  is  not  afforded 
a  week  from  now  lor  further  discussion  of  this  matter,  by  stilting  in 
brief  the  proposition  involved.  Believing  as  we  do  that  the  Ijoewe 
decision,  recently  rendered  by  the  Supreme  Court  of  the  United 
States,  is  in  consonance  with  what  the  law  should  be,  and  that  the 
law,  as  it  now  is  imder  the  Sherman  antitrust  act,  in  so  far  as  it 
relates  to  labor  unions,  is  just  precisely  what  is  necessary,  we  em- 
phatically protest  before  this  committee  against  any  modification  of 
that  law,  such  as  is  contemplated  in  this  act.  We  believe  as  to  the 
gentlemen  who  have  spoken  in  reference  to  this  matter  and  their 
desire  to  still  continue  the  opposition  that  they  feel  against  the  boy- 
cott, that  their  desire  was  not  to  diminish  the  force  of  this  bill  so 
far  as  the  boycott  is  concerned.  We  believe  that  their  opposition  in 
that  regard,  though  not  well  taken  under  the  verbiage  which  they 
have  a^ed,  is  sincere.  We  believe,  however,  that  the  bill  as  it  is, 
is  a  substantial  modification  of  the  law  as  it  is,  and  that  it  will  afford 
to  labor  rights  which  labor  should  not  have,  particularly  with  refer- 
ence to  the  so-called  secondary  boycott. 

It  may  be,  Mr.  Chairman,  that  opportunity  will  not  be  afforded 
for  me  to  be  present  at  a  subseauent  meeting  of  this  committee.  If 
not,  I  desire  an  opportunity  at  least  to  file  a  brief  of  the  law  which 
I  conceive  to  be  apj>licable  to  the  subject-matter,  and  also,  if  the  com- 
mittee please,  ana  it  is  possible  for  me  to  be  present,  I  do  not  want 
to  have  this  considered  to  be  my  full  discussion  of  the  subject. 

Mr.  LrrTLEFiELD.  We  will  be  glad  to  hear  you  later  if  you  can  be 
present,  and  if  you  can  not,  you  may  file  a  brief.  The  committee 
will  stand  adjourned  until  a  week  from  next  Thursday. 

(At  6.15  o'clock  p.  m.  the  subcommittee  adjourned.) 


CoMMnTEE  ON  THE  JuDICIARY, 

House  of  Representatives, 

Thursday,  April  16,  1908. 

The  subcommittee  met  at  10.30  o'clock  a.  m.,  Hon.  Charles  E. 
Littlefield  (chairman)  presiding. 

Mr.  LrrrLEFiELD.  Mr.  Low,  I  am  the  only  member  of  the  subcom- 
mittee present,  although  there  are  two  or  three  other  members  of 
the  Juoiciary  Committee  here,  and  if  you  would  like  to  go  on  before 
the  other  two  members  of  the  subcommittee  come  in,  it  is  quite  agree- 
able to  me,  because  the  stenograi)her  is  here. 

I  had  my  attention  called  this  morning  to  an  intimation  in  the 
newspapers  that  the  committee  was  not  likely  to  report  anything  in 
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connection  with  this  particular  pending  legislation.  I  have  no 
authority  to  make  any  statement  for  any  member  of  the  committee, 
but  it  may  be  proper  for  me  to  say  that  such  a  report  has  no  author- 
ity §o  far  as  I  am  concerned,  because  I  have  not  expressed  any 
opinion  to  anybody,  or  said  anything  as  to  what  course  I  might  take 
in  relation  to  that,  and  I  want  all  people  who  are  interested  in  it  to 
feel  that  they  are  going  to  be  heard  without  being  embarrassed  by  the 
matter  being  foreclosed  one  way  or  the  other.  I  do  not  think  that 
the  suggestion  was  made,  as  it  came  out  in  the  newspapers,  with 
any  intention  perhaps  of  creating  that  impression,  but  such  a  sug- 
gestion does  not  do  justice  to  the  committee,  and  is,  so  far  as  I  am 
concerned,  without  any  authority  whatever,  and  1  think  I  speak  for 
all  the  other  members  of  the  subcommittee  and  also  for  the  members 
of  the  Judiciary  Committee. 

Mr.  Low  has  called  my  attention  to  the  fact  that  upon  further 
reflection  they  are  inclined  to  make  some  suggestions  by  way  of 
amendment  to  the  bill  that  is  now  pending,  and  I  have  suggested, 
that  being  the  case,  that  it  might  be  well  for  him  to  make  those  sug- 
gestions now  so  that  those  who  are  opposed  to  the  bill  may  make  such 
amendments  as  they -like.  Some  of  their  criticisms  may  perhaps  be 
answered  by  the  suggestions  that  Mr.  Low  wishes  to  make  by  way 
of  amendment,  and  I  did  not  know  but  what  it  would  shorten  up  the 
discussion,  possibly,  for  the  suggestioi:s  to  be  made  now. 

Mr.  Mead.  You  will  recollect,  Mr.  Chairman,  that  the  hearing 
which  is  being  held  to-day  was  originally  to  have  been  held  last 
Monday.  I  represent  the  Merchants'  Association  of  New  York.  Our 
representatives  had  made  arrangements  to  come  at  that  time.  When 
the  date  was  changed  they  came,  with  some  inconvenience,  and  I 
think  we  would  like  to  know  how  the  time  will  be  apportioned  for 
the  hearing. 

Mr.  LiTTLEFiELD.  If  Mr.  Low  will  first  suggest  what  changes  he 
wishes  to  propose,  then  I  will  take  up  the  matter  of  the  order  in 
which  the  various  gentlemen  are  to  address  the  committee.  Mr. 
Davenport  was  to  have  been  the  first  to  be  heard  this  morning,  but 
if  it  is  agreeable  to  Mr.  Davenport,  Mr.  Towne  can  be  heard  first 

Mr.  Low.  Mr.  Chairman,  I  would  like  to  read  and  place  upon  the 
record  at  this  time  a  letter  which  I  have  received  from  Mr.  Carnegie, 

Mr.  LiTTLEEiELD.  That  reminds  me  that  I  have  quit«  a  large 
amount  of  correspondence  in  regard  to  this  legislation.  I  will  not 
take  up  the  time  of  the  committee  with  the  reading  of  these  protests 
or  objections,  but  I  will  see  that  they  all  go  into  the  record,  if  that 
is  agreeable  to  all  of  you. 

Mr.  Low.  Yes.    This  letter  is  as  follows : 

New  York,  April  IS,  1908, 
Dear  Mr.  Low  :  In  compliance  with  your  request,  I  put  in  writing  the  views  I 
expressed  to  you. 

That  corporations  doing  interstate  traffic  as  common  carriers  must  be  con- 
trolled is  granted.  The  Interstate  Commerce  Commission  is  the  Taluable  result 
The  railroads  must  be  allowed  to  make  common  rates  to  common  points,  etc^ 
because  there  is  little  difference  in  cost  between  moving  loaded  and  empty 
cars— 60  passengers  in  a  car  cost  no  more  to  transport  than  6;  60  freight 
trains  passing  per  day  cost  little  more  than  6,  difference  being  only  cost  of 
labor  and  cars;  the  railroad  itself  and  its  organization  is  already  provided. 
Hence  railroad  rates  would  be  demoralized  without  common  rates  to  common 
points.  This  is  obvious.  Therefore,  these  must  be  permitted,  but  the  chief 
and  almost  sole  duty  of  the  Commission  remains,  which  is  to  insure  for  the 
public  the  benefits  of  competition.    This  must  never  be  infringed;  therefore, 
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the  Commission  must  iK)S8e88  and  exercise  sole  authority  over  these  common 
rates  and  be  certain  that  they  do  nof  exceed  rates  generally  prevailing  in  other 
parts  of  the  country  served  by  railways.  Nor  should  there  be  rates  which  yield 
undue  profits  to  the  railroads.  They  should  only  yield  what  average  traffic 
does  on  railroads  generally.  It  is  much  the  same  with  steel  rails  under  pres- 
ent conditions.  The  railway  companies  are  the  only  customers,  and  each  com- 
pany divides  its  orders  among  the  mills  which  give  it  traffic.  It  is  quite  proper, 
therefore,  that  the  railroad  company  and  the  manufacturers  should  be  allowed 
to  agree  upon  a  common  rate,  but  I  do  not  recall  any  other  article  of  which 
this  can  be  so  clearly  said. 

Within  the  domain  of  commercial  restraint  of  trade,  there  should  be  similar 
authority  somewhere  to  permit  restraint  needed  to  protect  the  public  interest, 
and  to  deny  the  right  to  lestrain  when  it  deprives  the  public  of  the  benefit  of 
competition,  which  is  its  right.  A  body  like  the  Interstate  Commerce  Commis- 
sion can  perform  this  duty  much  better  than  courts  of  law.  It  is  vital  that 
the  Commission  should  win  or  enjoy  the  confidence  of  both  the  coriK) rations 
and  the  public  and  become  our  industrial  supreme  court. 

The  Commission  should  regard  every  application  for  the  right  to  combine  or 
to  agree  to  common  prices  as  something  wholly  exceptional  and  against  public 
policy.  Its  nece.S8ity  or  advisability  should  be,  therefore,  clearly  proven  or 
the  privilege  denied. 

I  can  not  too  strongly  advise  against  there  being  ni(»re  than  one  authority  to 
pass  uiK)n  such  questions,  and  that  should  be  the  Interstate  Commerce  Com- 
mission. If  connnon  carriers  l)e  jjlaced  under  one  connnission  and  industrial 
interstate  commerce  under  tlie  Huresiu  of  Corporations,  or  another  commission, 
there  must  arise  invidious  comiiarisons  l)etween  the  two.  Such  comparisons 
will  be  publicly  made.  The  party  denied  by  the  one  will  be  disiwsed  to  feel 
that  the  other  takes  more  liberal  views,  and  vice  versa,  and  vent  his  disappoint- 
ment. Imagine  two  Sui»renie  Courts.  The  standing  of  both  courts  would  be 
lowered.  No  reason  why  the  Interstate  Commerce  Commission  should  not  deal 
with  the  whole  subject,  and  every  reason  why  it  should.  Its  members  will  get 
a  wider  view  of  the  whole  question  in  its  different  phases.  It  is  i-eally  one 
question,  not  two.  We  have  seen,  for  instance,  that  the  steel-rail  question  is 
much  uix)n  a  par  with  the  common -carrier  question,  both  being  exceptional. 

One  iJoint  seems  to  me  essential — without  it  little  general  progress  can  be 
made — viz,  w^hen  new  combinations  are  proposed,  the  first  question  must  always 
be,  "What  is  the  object  sought V"  In  ninety-nine  cases  out  of  a  hundred  it  will 
nndoubtedly  be  to  rob  the  community  of  its  right  to  the  benefits  of  free  competi- 
tion, disguise  it  as  we  maj^;  therefore,  the  Commission's  duty  is  to  obtain  sat- 
isfactory proof  that  the  application  is  to  cover  an  exceptional  case.  The  condi- 
tions must  be  peculiar,  as  those  of  common  carriers  and  steel-rail  agreement 
are.  If  not,  the  application  should  be  denied.  If  granted,  then  measures  must 
be  taken  to  safeguard  and  insure  to  consumers  the  results  that  competition 
would  bring.  Nothing  should  prevent  this.  That  the  combination  be  reasonable 
is  not  sufficient.  It  should  be  proved  that  exceptional  treatment  Is  advisable  or 
necessary,  and  therefore  unreasonable  to  deny  it.  Only  combinations  advisable 
or  necessary  in  the  interest  of  the  public  should  be  permitted,  and  this  legal 
tribunals  are  not  ix>ssessed  of  the  knowledge  or  experience  needed  to  determine. 
The  Interstate  Commerce  Commission,  dealing  with  nothing  but  such  ques- 
tions, will  soon  acquire  experience  for  traditions  and  precedents,  which  will 
gradually  harden  into  a  system  which,  judiciously  applied,  with  the  making 
from  time  to  time  of  new  precedents  as  new  problems  arise,  will  soon  give  it 
in  all  Industrial  matters  the  position  which  the  Supreme  Court  has  won  and  so 
justly  deserves  In  matters  of  law. 

We  are  doing  ploneei;  work  just  now,  work  that  this  vast  union  must  do 
sooner  or  later,  but  the  history  of  the  Supreme  Court  should  lead  us  to  press 
forward  now.  The  Interstate  Commerce  Commission  has  already  made  a  much 
better  start  than  the  Supreme  Court  did. 

Yours,  truly,  Andrew  Cabneqie, 

I  have  read  this  letter,  Mr.  Chairman,  because  it  is  the  testimony  of 
a  man  of  exceptionally  wide  business  experience,  who  is  so  situated 
at  the  moment  as  to  be  substantially  indifferent  to  what  is  done,  and 
what  I  wish  to  say  on  behalf  of  those  who  presented  the  bill  is  that 
we  are  quite  ready  to  propose  amendments  wnich  would  transfer  from 
the  Bureau  of  Corporations  to  the  Interstate  Commerce  Commission 
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the  functions  proposed  to  l^e  discharged  by  the  Commissioner  of  Cor- 
poration-j,  with  the  approval  of  the  Secretary  of  Commerce  and 
Labor. 

Mr.  LiTn-.EFiELD.  Perhaps  3'ou  might  prepare  and  give  to  me  what 
suggestions  you  have  in  the  way  of  amendments,  beginning  with  your 
firM  section  and  going  through  the  bill. 

Mr.  Low.  I  am  hardly  prepared  to  do  that  this  morning,  Mr. 
Chairman. 

Mr.  LiTTLBFiELD.  Then  the  only  one  you  wish  to  suggest  now  is  the 
change  from  the  Commissioner  of  Corporations  to  the  Interstate 
Commerce  Commission? 

Mr.  Low.  From  the  Commissioner  of  Corporations  to  the  Interstate 
Commerce  Commission. 

Mr.  Stekling.  Did  I  understand  vou  to  say  that  a'ou  had  consulted 
the  Secretary  of  Commerce  and  Labor  in  regard  to  that,  and  that  it 
met  his  approval? 

Mr.  Low.  No,  sir;  the  bill  as  drawn  gives  this  duty  to  the  Com- 
missioner of  Corporations,  subject  to  the  approval  of  the  Secretary 
of  Commerce  and  Labor,  and  my  suggestion  was  that  instead  of  leav- 
ing the  functions  to  that  Department,  they  should  be  transferred  to 
the  Interstate  Commerce  Commission;  and  we  are  also  quite  ready 
to  provide  an  appeal  to  the  court,  if  it  can  be  done.  At  the  next  ses- 
sion, whether  we  meet  on  Saturdav  or  next  week,  I  hope  I  will  be 
able  to  present  the  detailed  suggestions. 

Mr.  LiTTLEFiELD.  That  is,  you  will  make  the  concrete  suggestions? 

Mr.  Low.  Yes. 

ilr.  LnTLEFiELD.  In  such  legislative  language  as  you  think  will 
accomplish  the  result? 

Mr.  Low.  That  would  cover  the  points  that  have  been  suggested 
outside  of  this  room,  to  their  knowledge.  In  the  first  place,  I  suppose 
that  the  Commission  would  make  the  regulations,  and  the  judgment 
exercised  would  be  that  of  seven  men  instead  of  that  of  one  man,  and 
if  there  is  an  appeal  to  the  court  it  also  takes  away  anything  savoring 
of  an  arbitrary  measure  in  the  proceedings  under  the  bill.  I  am  very 
glad  to  have  the  opportunity  of  making  this  statement  now,  because 
I  think  it  will  appeal  to  everyone  here.  Those  who  have  introduced 
this  bill  desire  to  make  it,  just  as  far  as  possible,  in  the  public  interest, 
and  when  those  who  are  objecting  to  it  make  faiown  their  objections, 
we  may  see  other  directions  in  which  we  will  be  glad  to  propose 
amendments  to  the  bill. 

Mr.  LiTTLEFiELD.  You  have  practically  the  right  of  way  this  morn- 
ing, Mr.  Davenport,  but,  if  you  are  prepared  to  give  way  to  Mr. 
Towne  in  order  that  he  may  make  his  statement  before  you  begin,  it 
is  agreeable  to  the  committee.  Mr.  Towne  represents  the  Merchants' 
Association. 

Mr.  Davenport.  That  is  agreeable  to  me. 

Mr.  LiTTLEFiELD.  How  long  would  you  like  to  occupy,  Mr.  Towne? 

Mr.  Towne.  About  thirty  minutes,  I  should  think. 

Mr.  LiTTLEFiELD.  Is  that  agreeable  to  you,  Mr.  Davenport? 

Mr.  Davenport.  Entirely,  if  I  can  follow  Mr.  Towne. 

Mr.  LiTTLEFiELD.  Of  course,  other  gentlemen  who  may  be  here  to  be 
heard  in  opposition  to  the  bill  will  be  heard  after  Mr.  Davenport  and 
Mr.  Emery  are  heard,  unless  there  are  others  to  be  heard.  I  think 
you  all  understand  the  arrangement. 
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STATEMENT  OF  MB.  A.  B.  GABBETSON,  FBESIBENT  OF  THE  OBDEB 

OF  BAHWAT  CONDTJCTOBS. 

The  Chair3ian.  Mr.  Garretson,  give  us  your  full  name  and  address. 

Mr. Garretson.  A.  B.  Garretson,  Cedar  Rapids,  Iowa;  president 
of  the  Order  of  Railway  Conductors.  I  appear  here  also  on  behalf 
of  the  other  independent  railroad  brotherhoods. 

I  have  no  desire  to  appear  before  you  in  the  sense  of  dealing  with 
the  technique  of  the  law  m  this  case.  I  am  not  a  lawyer  myself  nor  a 
representative  of  the  law.  There  are  certain  general  principles  con- 
nected with  it  in  regard  to  which  I  desire  to  present  to  the  committee 
the  views  of  the  men  of  the  crafts  that  I  represent.  Those  men  are  as 
8  class  law-abiding  men.  The  mission  oi  our  organization,  in  com- 
mon with  other  labor  unions  with  which  I  am  familiar,  teaches  men 
respect  of  law,  although  it  is  asserted  that  the  influence  of  those 
or^nizations  lead  in  the  reverse  direction. 

The  decisions  which  have  already  been  made  under  the  Sherman 
Act  have  brought  men  who  desire  to  be  law-abiding  citizens  into  a 
peculiar  situation.  While  we  believed  for  very  many  years  that  the 
terms  of  that  act  had  no  bearing  upon  men  placed  as  we  were,  that  is 
members  of  labor  unions,  it  has  developed  of  late  that  it  has  control 
of  our  acts  embodied  in  it  as  well  as  the  acts  of  others.  In  times  when 
there  is  a  tendency  toward  lawlessness  anything  that  tends  to  breed 
disrespect  for  law  in  the  minds  of  large  bodies  of  men  is  a  thing  to 
avoid;  and  when  men  have  grown  up  with  the  idea  that  they  have 
certain  inherent  rights — ^in  otner  words,  the  ri^ht  of  self  protection — 
and  it  is  demonstrated  to  them  that  a  law  deprives  them  of  that  right, 
you  take  away  one  of  the  strongest  forces  that  govern  men — the  sense 
of  fealty  to  law — and  array  against  it  the  sense  of  self-interest. 

We  believe  it  desirable  that  measures  should  be  taken  by  law  to 
relieve  men  from  any  such  situation  as  this,  that  will  permit  a  man 
to  exercise  the  rights  and  privileges  that  for  centuries  he  has 
possessed,  without  rendering  the  man  in  the  estimation  of  himself 
and  others  a  possible  criminal  or  lawbreaker.  We  believe  that 
whatever  rights  we  mav  have  that  are  and  have  been  generally 
acknowledged  both  by  the  public  and  by  the  courts  should  be  con- 
tinued to  us,  and  that  those  same  rights  should  be  extended  to  others. 

I  want  to  say  to  you  that  these  organizations  believe  in  the  original 
intent,  as  they  understand  it,  of  tine  restraining  legislation  known 
as  the  Sherman  law.  They  believe  in  proper  regulation  and  super- 
vision of  combinations  of  any  character,  but  thej  do  not  believe  in 
cither  the  throttling  or  the  unreasonable  restriction  of  the  effort  on 
the  part  of  modem  men  to  adjust  themselves  to  modem  develop- 
ment, whether  it  be  commercial,  industrial,  or  otherwise. 

We,  of  the  railway  service,  stand  in  possibly  a  little  different  rela- 
tion to  many  of  these  questions  to  what  the  wage-workers  in  other 
respects  do,  because  we  become  subject  to  a  class  of  legislation  that 
does  not  apply  to  others.  There  has  grown  up  now  interstate-com- 
merce legislation,  and  we  being  an  integral  part  in  the  handling 
of  interstate  commerce,  it  has  been  made  apparent,  to  the  public 
at  least  if  not  fully  to  ourselves,  that  investigation,  supervision, 
and  publicity  are  a  part  of  our  fate,  whether  we  desire  it  or  not. 
Therefore  we  are  reasonably  willing  to  accept  for  ourselves  the  same 
condition  of  supervision  and  of  regulation  that  our  employers  or 
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other  commercial  bodies  are  subjected  to  under  the  act.  We  favor 
the  original  act  in  that  it  provides  for  reasonable  regulation  and  for 
the  punishment  of  illegitimate  combination.  On  the  other  hand,  we 
favor  the  amendment  to  the  law  as  here  presented  in  the  sense  that 
it  makes  possible  legitimate  combination.  We  are  not  sticklers  over 
what  mi^ht  or  might  not  be  decided  to  be  a  legitimate  object  or 
reasonable  restraint  of  trade.  We  hold  something  of  the  view  that  it 
will  always  depend  in  a  degi*ee  upon  the  tribunal  which  determines, 
and  upon  the  character  of  men  forming  the  tribunal.  The  idea 
involved  in  it  is  precisely  the  same,  I  suppose,  as  under  the  old 
English  trial  procedure.  If  you  contrast  Jeffries  and  Sir  Matthew 
Hale  on  what  constituted  treason  you  will  find  that  among  modem 
estimates  even  greater  divergence  of  opinion  exists  as-  to  what  will 
constitute  reasonable  and  unreasonable  restraint  of  trade. 

The  Chairman.  What,  in  your  judgment,  is  reasonable  conspiracy 
against  trade ! 

Mr.  Garretson.  I  am,  as  I  disclaimed  a  moment  ago,  not  one  of  the 
men  who  is  going  to  pass  upon  the  restraint  of  trade,  except  in  its 
remote  sense. 

The  Chairman.  So  you  fall  down  upon  the  conundrum? 

Mr.  Garretson.  Better  men  than  I  have  fallen  down  on  that  before 
me,  and  I  suppose  far  better  men  than  I  will  fall  down  that  follow  me. 

The  Chairman.  Yes. 

Mr.  Davenport.  Are  you  laboring  under  the  misapprehension  that 
under  the  laws  of  the  United  States,  passed  by  Congress,  laboring  men 
are  not  permitted  to  form  unions  ? 

Mr.  Garretson.  T  am  laboring  under  the  idea  that  in  the  face  of  the 
law  as  it  has  been  interpreted  it  will  be  thoroughly  possible  to  forbid 
or  to  make  it  a  misdemeanor  for  nothing  worse  than  a  combination 
or  combinations  of  laboring  men. 

Mr.  Davenport.  Are  you  aware  that  there  are  statutes  of  the  United 
States,  passed  since  the  Sherman  Act,  which  expressly  permit  labor 
unions  to  incorporate  or  to  act  without  incorporation?  All  they  are 
required  to  do  under  this  decision  is  that  they  shall  not  be  guilty  of 
offenses  with  which  they  were  charged  in  that  case.  Have  you  any 
idea  that  the  laws  of  the  United  States  need  amendment  so  as  to 
permit  labor  unions  to  organize  and  to  become  incorporated  or  not! 
You  have  but  to  look  at  the  statutes  of  the  United  States  permitting 
that. 

Mr.  Garretson.  I  do  not  look  at  statutes.  I  hire  a  lawyer.  And  I 
can  get  as  diverse  opinions  upon  the  subject  as  I  will  pay  for. 

Mr.  Davenport.  1  refer  to  the  act  permitting  labor  unions  to  in- 
corporate. 

The  Chairman.  I  do  not  suppose  you  will  intimate  that  might  be 
a  ^ood  reason  for  enacting  law  because  you  could  get  dinerent 
opinions,  because  the  law  now  before  us  would  be  subject  to  the  same 
unfortunate  criticism. 

Mr.  Garretson.  The  fact  is  that  concerning  the  opinions  I  get  I 
suppose  my  fate  is  like  those  of  other  men  who  pay  for  opinions.  It 
is  nothing  uncommon  to  get  two  opinions  that  are  directly  the  re- 
verse of  each  other ;  and,  as  far  as  the  incorporation  idea  is  concerned, 
I  will  say  to  the  gentleman  that  we  are  one  organization,  possibly, 
present,  who  has  been  both  incorporated  and  unincorporated.  Our 
organization  at  one  time  was  an  incorporated  one;  to-day  it  is  an  un- 
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incorporated  and  purely  voluntary  association.  The  thing  that  we 
believe  is  this :  Aside  from  the  personal  fear  I  have  or  the  men  that 
I  am  associated  with  may  have,  a  condition  that  hampers  a  legitimate 
activity  or  bars  a  legitimate  activity  is^  in  our  opinion,  wrong. 

The  Chairman.  Do  you  think  that  the  activities  held  by  the  court 
under  the  Sherman  antitrust  act  to  be  unlawful,  are  legitimate  activi- 
ties? 

Mr.  Garretson.  As  far  as  that  is  concerned,  I  believe  that  any 
law,  or  any  decision  under  it,  that  in  anyway  deprives  the  laboring 
man — I  speak  from  only  one  standpoint — of  what  is  virtually  his 
inherent  right  is  undesirable  and  is  an  invasion  of  the  laboring  man's 
privileges  and  his  rights;  and  I  believe  the  tendency  of  such  decisions 
IS  to  invade  those  rights. 

The  Chairman.  Are  you  in  favor  of  the  boycott  ? 

Mr.  Garretson.  I  want  to  say  this  to  you:  The  boycott  can  not 
appeal  to  the  members  I  represent,  in  the  personal  sense. 

The  Chairman.  But  are  you  in  favor  of  it  ? 

Mr.  Garretson.  Will  you  allow  me  to  explain  why  my  personal 
predilection  or  the  predilection  of  my  men  may  be  dormant  upon 
that  subject.  Our  labor  produces  no  given  thing.  We  are  only  a 
method  of  interchange.  Railway  men  do  not  produce;  they  trans- 
port. Consequently  the  boycott  can  not  appeal  to  us  like  it  can  to 
the  men  who  are  engaged  in  a  producing  trade.  It  does  not  furnish 
us  a  weapon. 

The  Chairman.  Do  you  think  other  employees  ought  to  be  allowed 
to  engage  in  or  promote  a  boycott  ? 

Mr.  (Sarretson.  It  not  being  a  point  of  interest,  I  have  not  any 
verv  decided  opinion  on  that  subject. 

The  Chairman.  Would  you  advise  this  committee  to  recommend 
any  legislation  that  would  authorize  an  interstate  boycott  ? 

Sfr.  Garretson.  I  will  neither  advise  this  committee  to  favor  it  or 
disfavor  it. 

The  Chairman.  If  this  committee  was  of  the  opinion  that  a  sec- 
tion in  this  bill  clearly  did  authorize  an  interstate  boycott,  would 
you  urge  the  committee  to  report  such  a  bill  ? 

Mr.  Garretson.  I  do  not  believe  that  there  is  a  line  in  it  that  does 
that. 

The  Chairman.  That  is  not  quite  an  answer  to  the  question.  If 
the  committee  are  of  the  opinion  that  there  is  a  provision  in  this  bill 
that  does  authorize  an  interstate  boycott,  assuming  now  that  they  are 
of  that  opinion,  would  you  urge  the  committee  under  those  circum- 
stances to  report  the  bill  and  thus  authorize  the  interstate  boycott? 

Mr.  Garretson.  As  far  as  that  is  concerned  I  am  just  as  I  answered 
a  moment  ago.  I  would  leave  this  committee  to  exercise  its  judgment 
without  a  recommendation  either  way.  If  they  believe  that  it  is 
proper  and  that  it  is  wise,  I  would  say  to  them,  follow  your  own 
judgment. 

The  Chairman.  That  covers  the  whole  ground. 

Mr.  Garretson.  We  are  perfectly  ready  to  accept  for  ourselves 
those  conditions  that  are  named  in  the  proposed  amendment  to  the 
Sherman  Act,  because  we  ask  for  ourselves  no  exemption,  no  unrea- 
sonable exemption,  from  the  terms  that  others  are  subjected  to. 

The  Chairman.  Then,  if  other  people  are  prohibited  from  enter- 
ing into  contracts  to  restrain  interstate  trade,  you  do  not  want  to  be 
authorized  to  restrain  interstate  trade  ? 
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Mr.  Garhetson.  If  other  pjeople  are  restrained  from  it,  we,  in  com- 
mon with  them,  object  to  being  subject  to  those  restrictions;  but  we 
object  as  strongly  for  them  as  tor  ourselves. 

The  Chairman.  But  if  under  the  terms  of  legislation  other  people 
should  be  prohibited  from  restraining  interstate  trade,  you  ao  not 
want  to  be  excepted  from  the  operation  of  the  rule  ? 

Mr.  Garretson.  No;  nor  excepted  from  the  right  to  criticise  the 
judgment  of  the  legislators. 

The  Chairman.  That  is  perfectly  proper. 

Mr.  IjOW.  I  would  like  to  ask  Mr.  Garretson  if  I  am  not  right  in 
believing  that  among  the  ranks  of  labor  there  is  a  very  great  fear 
as  to  whether  the  right  to  form  unions,  the  right  to  combine,  the 
right  to  strike,  and  the  right  to  make  trade  agreements  is  not  en- 
dangered under  the  Sherman  law  as  it  stands? 

Mt.  Garretson.  That  feeling  is  almost  absolutely  universal  among 
the  men  that  I  represent.  Here  is  a  condition  that  I  come  in  contact 
with  in  business  circles,  as  well  as  in  labor  circles:  Our  dealings 
lie  altogether  with  the  managing  officials  of  railway  companies,  men 
who  are  as  thoroughly  masters  of  their  business  as  any  on  the  conti- 
nent, men  who  receive  the  highest  wage  on  account  of  such  ability 
that  is  paid  in  the  country.  Those  men  are  as  badly  at  sea  as  we 
ourselves  as  to  what  does  or  does  not  place  them  in  violation  of  the 
law,  if  the  law  in  regard  to  combinations  applies  alike  to  them  and 
to  us.  It  deprives  the  country  of  the  strongest  agency  in  existence 
to-day  which  has  to  do  with  industrial  and  commercial  unrest,  and 
that  IS  the  ability  of  the  combination  of  companies  on  the  one  side 
and  the  combination  of  organizations  on  the  other  to  dispose  of  ques- 
tions that  threaten  to  interrupt  the  traffic  of  the  countrj'. 

For  instance,  here  is  a  condition  that  has  been  existing  in  the  city 
of  Washington  for  the  past  three  weeks,  that  fully  illustrates  our 
relative  conditions  under  an  application  of  the  Sherman  antitrust 
act,  where  many  people  believed  that  both  the  companies  and  our- 
selves were  violating  that  law,  and  yet  the  purpose  that  was  served 
was  beneficent.  I  believe  no  man  will  deny  that.  A  wage  reduc- 
tion was  threatened  in  certain  territory,  and  it  covered  one  of  the 
industrial  subdivisions  of  these  Uruted  States.  You  are  aware  that 
the  Government  makes  up  wage  statistics  by  geographical  divi- 
sions  

The  Chairman.  That  is,  alleged  statistics. 

Mr.  Garretson.  Well,  that  is  the  name  they  are  published  under. 
At  any  rate  these  subdivisions  exist  for  the  purpose  named.  They 
are  not  alleged  subdivisions. 

The  Chairman.  You  are  right  about  that. 

Mr.  Garretson.  The  question  involved  that  entire  territory.  It 
was  dealt  with  collectively  by  a  large  number  of  railway  manage- 
ments and  of  organizations. 

The  Chairman.  Did  you  meet  under  the  act  of  Congress  passed 
since  the  Sherman  Act? 

Mr.  Garretson.  The  fact  is  it  was  not  dealt  with  collectively  by 
virtue  of  that  act  at  all.  That  act  applied  to  one  organization  or  to 
many.  That  act  did  not  justify  us  meeting  together,  and  it  was  only 
by  common  agreement  that  we  Sealt  with  it  for  the  entire  body.  The 
result  that  was  reached  was  that  friendly  relations  were  continued, 
business  was  not  interrupted,  nor  the  public  confidence  destroyed  by 
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an  industrial  dispute  vast  in  its  nature.  But  still,  under  the  opinions 
that  have  been  handed  down,  there  is  no  doubt  in  the  minds  or  many 
that  both  the  companies  and  ourselves  were  subject  to  punishment 
under  the  terms  of  the  law  in  question. 

Now,  for  our  friends  the  enemy ;  they  are  reputable,  upright  men ; 
they  are  good  citizens  of  this  country.  For  the  man  on  our  own 
side  of  the  table,  I  believe  we  are  fairly  reputable  citizens.  There 
is  not  a  man  of  us  that  has  ever  been  in  the  police  court ;  but  still  it 
is  not  a  desirable  situation  to  place  men  in  from  either  standpoint, 
that  they  are  doing  an  act  with  a  good  intent  that  lays  them  amen- 
able to  the  law  for  a  violation  of  the  law,  and  if  it  is  within  the 
()ower  of  the  pre^nt  ConOTess  to  do  away  with  that  condition,  I  be- 
ieve  it  is  desirable  for  all  concerned  that  it  should  be  done. 

Mr.  Low.  Am  I  not  right  in  believing  that  if  that  controversy  to 
which  you  refer  to  in  that  particular  territory  had  not  been  amicably 
settled  by  such  aggreement,  that  it  would  probably  have  disorganized 
business  all  over  the  United  States — the  railroad  business—because 
the  railroads  involved  in  that  controversy  had  such  connections  of 
their  own  that  it  would  have  gone  evervwhere? 

Mr.  Garretson.  I  say  to  you  that  there  is  no  question  of  what  it 
would  have  done;  it  would  have  interrupted  traffic  on  one-quarter 
of  the  continent,  if  not  more. 

Mr.  Malby.  You  have  not  quite  stated  that  agreement  so  that  I 
can  understand  it.    What  was  the  agreement  made  ? 

Mr.  Garretson.  Will  you  make  your  question  plainer?  I  did  not 
quite  understand  it. 

Mr.  Malby.  You  say  you  entered  into  an  agreement  which  stopped 
the  dispute.    What  sort  of  an  agreement  was  it? 

Mr.  Garretson.  It  was  simply  an  agreement  made  through  the  in- 
termediaries, under  the  act  which  has  Deen  referred  to. 

Mr.  Malby.  An  agreement  to  do  what  ? 

Mr.  Garretson.  That  the  railway  companies  should  withdraw  a 
notice  of  reduction  in  wage.  In  other  words,  a  conclusion  was 
reached. 

The  Chairman.  And  that  was  under  the  provisions  of  a  Federal 
statute  now  in  existence? 

Mr.  Garretson.  It  was. 

The  Chairman.  Now,  what  would  have  been  the  action  that  would 
have  paralyzed  industries  if  an  agreement  had  not  been  reached? 
What  were  the  men  going  to  do  to  induce  these  tremendous  results? 

Mr.  Garretson.  The  men  were  going  to  retire  from  the  service  of 
the  company. 

The  Chairman.  Without  any  combination  to  restrain  trade  ? 

Mr.  Garretson.  That  is  a  question. 

The  Chairman.  Were  you  proposing  to  enter  into  a  conspiracy  to 
stop  interstate  trade,  and  to  retire,  as  a  method  of  carrying  out  your 
conspiracy  ? 

Mr.  Garretson.  If  the  fact  of  their  combining  comes  under  the  lan- 
guage of  "  for  otherpurposes." 

The  Chairman.  Were  the  men  proposing  to  enter  into  a  conspiracy, 
or  an  agreement,  to  put  it  in  milder  form,  to  paralyze  interstate  trade 
and  traffic  so  far  as  they  were  concernedL  and  then  strike  for  the  pur- 
pose of  carrying  out  that  agreement?  Was  that  what  they  were  pro- 
posing to  do;  did  they  have  that  in  contemplation? 
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Mr.  Gabretbon.  They  were  not  going  to  strike  or  retire  from 
service  for  the  purpose  of  carrying  out  an  agreement ;  they  were  going 
to  strike  for  the  purpose  of  stopping  a  wage  reduction. 
^  The  Chaibman.  That  is,  they  were  not  goin^  to  have  any  combina- 
tion with  other  roads?  The  men  on  this  particular  road  were  going 
to  leave  their  emplovment  ? 

Mr.  Gabbetson.  Vou  have  a  mistaken  idea;  there  were  at  least 
twelve  roads  represented. 

The  Chaibmak.  Were  they  in  the  southern  section  ? 

Mr.  Gabbetson.  In  the  southeast. 

The  Chaibman.  But  the  men  would  so  out  on  those  roads  without 
being  in  combination  with  the  men  of  otner  roads,  and  then  take  their 
chances? 

Mr.  Gabbetson.  In  each  and  every  instance  those  were  independent 
corporate  properties,  with  no  connections. 

The  Chaibman.  If  the  men  saw  fit  to  strike  under  those  circum- 
stances, without  any  preliminary  understanding,  they  had  a  per- 
fectly legal  right  to  do  it  under  existing  law. 

Mr.  Gabbetson.  What  constitutes  a  preliminary  agreement? 

The  Chaibman.  Don't  you  know  what  an  agreement  is? 

Mr.  Gabbetson.  I  know  what  an  agreement  is;  but  when  it  comes 
to  a  preliminary  agreement,  I  am  not  so  sure. 

The  Chaibman.  An  agreement  is  an  agreement  between  two  or 
more  persons,  and  a  preliminary  agreement  would  be  the  thing  to 
which  it  is  preliminary. 

Mr.  Gabbetson.  There  were  more  than  two  or  more  persons. 

The  Chaibman.  That  is  just  exactljr  the  legal  situation.  Your  men 
had  a  right  to  strike  if  they  did  so  without  any  kind  of  preliminaiy 
agreement,  an  agreement  being  an  agreement  between  two  or  more 
persons,  because  one  person  can  not  a^ree,  but  two  can,  and  more  than 
two;  and  a  preliminary  agreement  is  an  agreement  preliminary  to 
the  thing  to  which  it  relates.    Do  I  make  that  plain  ? 

Mr.  Gabbetson.  You  do. 

The  Chaibman.  That  is  exactly  the  situation. 

'Mr.  Gabbetson.  On  the  other  hand,  if  that  is  true,  it  is  equally  a  con- 
spiracy between  two  independent  members  of  our  own  organization 
when  they  agree  to  do  a  thmg. 

The  Chaibman.  That  depends  altogether  on  circumstances- 
Mr.  Steeling.  Mr.  Chairman,  I  would  like  to  ask  you  a  question. 
Would  an  agreement  among  the  men  of  these  twelve  roads  be  a  viola- 
tion of  law  ? 

The  Chaibman.  A  preliminary  agreement  for  the  purpose  of  con- 
trolling the  operations  of  those  roads  in  that  territory  would  be  an 
agreement  in  restraint  of  interstate  commerce,  and  a  strike  in  pursu- 
ance of  such  agreement  would  unquestionably  be  unlawful. 

Mr.'  Stebung.  Suppose  all  the  men  operating  those  12  roads  ap- 
pointed committees,  and  those  committees  knew  and  understood  that 
the  men  of  the  roads  were  not  getting  the  wa^  they  desired,  and  the 
committees  knew  the  men  would  follow  their  advice.  They  get  to- 
gether and  consult  and  present  a  proposition' to  the  twelve  roads  for 
more  wages,  saying :  "  If  you  don't  pay  them  we  will  strike."  The 
roads  do  not  concede  their  demands  and  the}'  strike.  Is  that  a  viola- 
tion of  the  law  ? 
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The  Chairman.  Well,  that  would  depend  on  whether  the  facts  es- 
tablished under  your  hypothesis  showed  a  combination  or  agreement. 

Mr.  Sterling.  Supposing  they  combined  that  far — suppose  that 
was  the  limit  of  the  combination  f 

The  Chairman.  I  think  the  chances  are  it  miffht  be.  A  strike  in- 
dependent of  a  preliminary  agreement  beyond  all  question  is  author- 
ize and  lawful.  I  can  not  go  any  further  than  to  say  that  is  my  own 
opinion.  A  strike  which  is  the  result  of  a  combination  of  ajpeement, 
in  restraint  of  interstate  trade  and  commerce  is  an  unlawnil  strike, 
because  it  is  a  part  of  the  carrying  out  of  an  unlawful  agreement  or 
combination. 

Mr.  Sterling.  It  may  have  the  result  of  restraining  trade  and  com- 
merce, but  their  purpose  is  more  wages. 

The  Chairman.  But  the  original  agreement,  as  a  result  of  which 
the  strike  takes  place,  must  be  an  agreement  or  contract  in  restraint 
of  commerce. 

Mr.  Sterling.  Supposing  their  only  purpose  is  to  urge  their  de- 
mand for  higher  wages?  And  in  urging  their  demand  for  higher 
waees  they  find  it  necessary  to  work  together? 

The  Chairman.  The  fact  that  their  original  purpose  is  to  increase 
their  wages  does  not  relieve  the  contract  or  agreement  under  these 
statutes  of  its  unlawful  character. 

Mr.  Sterling.  I  do  not  agree  with  you  about  that. 

Mr.  Caitlfield.  I  suggest  that  we  eo  ahead  with  the  hearing. 

Mr.  Low.  I  would  like  to  ask  the  committee  now  to  hear  Mr. 
Marburg. 

ASSOCIATIONS   REPRESENTED   BY    MR.   EMERY. 

Nation&I  Association  of  Manufacturers. 

Citizens'  Industrial  Association  of  America,  and  affiliated  branches. 

International  Association  of  Master  House  Painters  and  Decorators  of  the  United 
States  and  Canada,  16  Union  square,  Somerville,  Mass. 

Merchant  Tailors*  National  Protective  Association,  New  York,  241  Fifth  avenue. 

National  Association  of  Box  Manufacturers,  431  West  Main  street,  Louisville,  Ey. 

National  Association  of  Master  Bakers,  Chicago,  JIL,  315  Dearborn  street. 

National  Confectioners'  Association,  St.  Louis. 

National  Erectors'  Association. 

National  Slack  Cooperage  Manufacturers'  Association. 

National  Team  Owners'  Association. 

National  Association  of  Automobile  Manufacturers^ 

Association  of  Master  Plumbers,  St.  Louis,  Mo. 

Baltimore  Metal  Trades  Association. 

Battle  Creek  Industrial  Association. 

Board  of  Trade,  Camden,  N.  J. 

Boston  Typothetse. 

Builders'  Exchange  of  Baltimore  City. 

BuDders'  Exchange,  Pittston,  Pa. 

Business  Men's  Association,  Ithaca,  N.  Y. 

Business  Men's  Club  of  Frankfort,  Ky. 

Business  Men's  League  of  Rock  Springs,  Wyo. 

Building  Trade  Employers'  Association  of  New  York  CiW. 

Chicago  Brass  Manufacturers'  Association,  1110  Schiller  Building. 

Chicago  Lighting  Fixture  Association. 

Citizens'  Alliance  of  Beloit,  Wis.,  222  Goodwin  Block. 

Citizens'  Alliance,  Fremont,  Ohio. 

Citizens'  AlUuice  of  Grand  Rapids,  Michigan  Trust  Building. 

Citizens'  Alliance,  Houston,  Texas.  206)  Main  street. 
'   Citizens'  Alliance  of  Portland,  Oreg.,  226  Sherlock  Building. 
^   Citizens'  Alliance  of  Saginaw,  Mich.,  603JlBearing  Building. 
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Citizens'  Alliance  of  San  Francisco,  Merchants'  Exchange  Building. 

Citizens'  Industrial  Association  of  St.  Louis,  1005  Chemical  Building. 

Citizens'  Industrial  Association  of  Toledo,  567  Spitzer  Building. 

Clarksville  Tobacco  Board  of  Trade. 

Commercial  Club  of  Spokane,  Wash. 

Contiacting  Bricklayers'  Association,  Cincinnati. 

Electrical  Contractors'  Association  of  Texas. 

Employers*  Association  of  Buffalo,  N.  Y. 

Employers'  Association,  Chicago,  111.,  Marquette  Building. 

Employers'  Association  of  Cleveland. 

Employers'  Association,  ColumbuB,  Ind. 

Employers'  Association,  Indiananolis,  Ind. 

Employers'  Association,  Kansas  City,  Mo. 

Employers'  Association  of  Marion,  Ohio. 

Employers'  Association  of  Massachusetts,  88  Broad  street,  Boston,  Mass. 

Employers'  Association,  Quincy,  111.,  Ill  North  Fourth  street. 

Employers'  Association,  Springfield,  Mass.,  19  East  Court  street. 

Employers'  Association  of  the  Building  Trades  of  the  District  of  Columbia,  Wash- 
ington, D.  C. 

Employers*  League  of  Auburn,  N.  Y. 

Erie  Business  Men's  Exchange,  Erie,  Pa. 

Fort  Dodge  Commercial  Club,  Fort  Dodge,  Iowa. 

Founders  and  Employers'  Association,  Los  Angeles,  Cal. 

Fox  River  Valley  Manufacturers'  Association,  Aurora,  111. 

Georgia  Industrial  Association,  Toccao,  Ga. 

Houston  Manufacturers'  Association. 

Illinois  Lumber  Dealers'  Association,  Chicago,  111. 

Indiana  Retail  Lumber  Dealers'  Association,  Indianapolis,  Ind. 

Indianapolis  Employers'  Association,  618  State  Life  Building. 

Kansas  State  Retail  Merchants'  Association. 

Lynn  Shoe  Manufacturers'  Association  (Incorporate J). 

Manufacturers'  Association  of  the  City  of  Bridgeport.  411  Court  Exchange  Buildinjg. 

Manufacturers'  Association  of  Indiana,  Commercial  Club  Building,  Indianapolis. 

Manufacturers'  Asscjciation  of  New  York,  198  Montague  street,  Brooklyn,  N.  Y. 

Manufacturers'  Association  of  the  Northwest.  Portland,  Greg. 

Manufacturers'  Club.  Cincinnati.  Ohio. 

Manufacturers  and  Merchants'  Association,  Kansas  City.  Mo. 

Manufacturers  and  Producers'  Association.  Knoxville,  Tenn. 

Massachusetts  Association  of  Heating  and  Ventilating  Engineers  and  Contractors, 
826  Exchange  Building.  Boston,  Mass. 

Master  Builders'  Association  of  Allegheny  County,  Pittsburg. 

Master  Builders'  Association  of  Boston. 

Memphis  Industrial  League. 

Mercnants'  Association  of  Catskill.  N.  Y. 

Merchants  and  Manufacturers'  .Association  of  Los  Angeles. 

Merchant  Tailors'  National  Exchange. 

Metal  Manufacturers'  Association.  Philadelphia,  1001'  Chestnut  street. 

Missouri  Manufacturers'  Association.  St.  Louis. 

New  York  Team  Owners'  Association. 

Ohio  State  Association  of  Builders'  Exchanges,  Cleveland. 

Palo  Alto  Citizens'  Alliance. 

Printers'  Board  of  Trade  of  New  England. 

St.  Louis  Furniture  Board  of  Trade. 

Shipowners'  Association  of  the  Pacific  Coast,  San  Francisco. 

Springfield  Branch,  National  Metal  Trades  Association. 

Syracuse  Metal  Trades  Association,  517  Kirk  Block. 

Western  Painters'  Association,  Denver,  Colo. 

Wholesale  Grocers'  Association  of  the  District  of  Columbia. 

Wichita  Commercial  Club. 

Worcester  Builders'  Exchange. 


HEABING  ON   HOUSE  BILL  19745 — EMERY.  .665 


OF  MB.  JAMES  A.  EMEBY. 

Mr.  Emery.  Mr.  Chairman,  when,  with  your  indulgence,  I  was 
permitted  to  suspend  last  Saturday,  I  w^as  attempting  to  call  to  the 
attention  of  the  committee,  in  direct  relation  to  tne  so-called  Wilson 
amendment  to  the  Sherman  antitrust  act,  in  answer  to  the  conten- 
tion made  by  Mr.  Gompers  and  the  representatives  or  organized  labor 
generally,  that  there  is  no  reasonable  groimd  for  asserting  that  it  was 
the  intention  of  the  framers  of  the  Sherman  antitrust  act  to  exclude 
from  its  operation  combinations  of  labor,  but  that,  on  the  contrary, 
the  suggestion  to  except  them  was  made  only  with  reference  to  the 
original  Sherman  bill,  which  never  became  a  law,  and  which  bore 
only  an  historical  relation  to  the  existing  act,  inasmuch  as  the  bill 
as  it  was  originally  proposed  was  merely  the  first  form  in  which  the 
general  Question  was  raised  and  discussed,  did  not  become  a  law, 
and  coula  only  be  considered  in  all  the  various  shapes  which  it  took, 
as  so  many  expressions  of  the  attempt  to  meet  the  combination  evil 
then  believed  to  exist.  But  all  forms  of  the  bill  were,  as  a  matter 
of  record,  rejected,  and  the  whole  matter  turned  over  to  the  Judi- 
ciary Committee  of  the  Senate,  which  drew  the  existing  act,  and  inas- 
much as  Senator  Edmimds,  the  then  chairman  of  the  Judiciarj'  Com- 
mittee, was  vigorously  opposed  to  any  exception  of  combinations  of 
labor  from  the  act,  and  as  he  is  generally  credited  with  having  been 
the  chief  influence  in  the  construction  of  the  present  act,  and  as  he 
asserted  on  the  floor  that  they  should  not  be  exempted  from  it,  and 
afterwards  declared  in  public  interviews  that  they  w^ere  not,  it  seems 
to  me  reasonable  to  say  that  it  was  the  intention  of  the  framers  of 
the  act  to  meet  the  existing  evil  as  a  whole,  taking  no  chances  of 
raising  any  dubious  constitutional  questions  by  attempting  to  exempt 
any  one  class  from  the  operation  of  the  act.  Subsequently  I  have 
attempted  to  caU  your  attention  to  the  fact  that  where  the  Sherman 
law  has  been  construed  bv  the  courts  of  the  United  States  every 
right  for  which  organized  labor  contends  before  this  committee  that 
can  justly  be  conceded,  either  as  a  matter  of  privilege  or  as  a  matter 
of  right,  has  been  not  only  reco^ized,  but  approved  by  the  courts 
of  the  United  States,  and  there  is  nothing  in  the  decisions,  as  they 
now  stand,  that  gives  just  cause  for  declaring  that  the  right  to  make 
collective  bargains,  the  right  to  form  combinations  of  labor  for  law- 
ful purposes,  the  right  to  quit  work  in  concert,  except  for  the  pur- 
pose of  injuring  another  maliciously,  or  for  the  purpose  of  deliber- 
ately tying  up  the  interstate  commerce  of  the  country,  has  been 
judfciatiy  questioned. 

I  desire  now  to  call  the  attention  of  the  committee,  if  I  may,  to 
the  most  recent  amendment  that  has  been  suggested  to  section  3  of 
the  existing  bill.     Section  3  reads: 

Nothing  in  aaid  act  approved  July  second,  eighteen  hundred  and  ninety,  or  in  this 
act  is  intended,  nor  shall  any  provision  thereof  nereafter  be  enforced,  so  as  to  interfere 
with  or  to  restrict  any  right  of  employees  to  strike  for  any  cause. 

Instead  of  the  words  '^for  any  cause''  there  has  been  substituted 
in  the  Senate  bill,  and  it  is  also  suggested  that  there  be  inserted  in 
the  House  bill,  the  words  *'for  any  purpose  not  unlawful  at  common 
law."  I  wanted  to  call  your  attention,  Mr.  Chairman,  in  the  first 
place,  to  the  fact  that  the  authorities  which  Judge  Davenport  has 


666  HEARING  ON    HOUSE  BTU^  19745 — EMERY. 

cited  here  to  show  the  absolute  necessity  in  a  criminal  provision  for 
certain  and  definite  language,  that  clearly  defines  an  act  to  be  avoided 
before  a  penal  section  will  receive  the  enforcement  of  the  courts, 
applies  to  just  such  language. 

Mr.  LiTTLEFiELD.  That  IS,  the  courts  will  not  sustain  an  act  oi 
criminal  legislation  that  is  indefinite  and  uncertain  ? 

Mr.  Emert.  Exactly,  sir.  It  has  been  said  again  and  again  th&t 
laws  which  create  crime  should  be  explicit,  that  all  men  subject  to 
them  may  know  what  acts  it  is  their  duty  to  avoid. 

Mr.  Davenport.  You  would  not  limit  that  to  criminal  proceedings? 

Mr.  Emert.  Penal. 

Mr.  Davenport.  Like  the  confiscation  provisions  in  the  existing 
antitrust  law. 

Mr.  Emery.  I  had  a  particular  thought  in  mind  when  I  said 
"criminal.*' 

Mr.  Davenport.  And  also  the  treble-damage  feature! 

Mr.  Emert.  Yes,  sir. 

Mr.  LmLEFiELD.  Every  section  of  the  Sherman  antitrust  law 
sounds  in  its  criminal  features. 

Afr.  Emery.  I  assume  that  the  language  in  the  Senate  bill,  "for  a 
purpose  not  unlawful  at  common  law/'  is  intended  to  set  up  a  stand- 
ard, and  I  assume  what  the  gentlemen  had  in  mind  in  framing  that 
language  was  the  common  law  of  England,  but  you  can  not,  by  any 
means,  presume  that  the  courts  of  the  United  States  would  base  any 
decision  as  to  the  validity  of  such  a  statute  upon  any  such  assump- 
tion, because  we  recognize,  in  the  first  place,  as  axiomatic  that  tne 
courts  of  the  United  States  have  only  such  jurisdiction  in  criminal 
matters  as  they  are  given  by  statute,  having  no  common-law  crimi- 
nal jurisdiction,  and  that  there  is  no  Federal  common  law,  no  com- 
mon law  of  the  United  States,  that  could  be  regarded  as  the  standard 
referred  to  by  the  terms  *' unlawful  at  common  law." 

Mr.  LiTTLEFiELD.  Common  law  does  not  apply  to  interstate  com- 
merce at  all.  If  it  had  applied,  there  would  not  nave  been  any  occa- 
sion for  the  enacting  of  the  Sherman  antitrust  law. 

Mr.  Emery.  Of  course  not.  So  that  the  language  ^'a  purpose  not 
unlawful  at  common  law"  has  no  significance. 

Mr.  LiTTLEFiELD.  Inasmuch  as  the  common  law  does  not  apply  to 
the  commerce  clause  and  to  interstate  transportation,  how  are  you 
going  to  have  any  offenses  that  are  imlawful  at  common  law  quoad 
interstate  commerce? 

Mr.  Emery.  That  was  the  question  I  was  about  to  ask,  Mr.  Chair- 
man, and  endeavor  to  answer. 

Mr.  LiTTLEFiELD.  The  suggestion  raised  that  question  in  my  mind. 

Mr.  Emery.  We  can  perceive  nothing  definite  about  such  a 
standard,  in  the  first  place;  we  can  not  recognize  the  incidents  of 
any  common  law  in  the  subject-matter  of  this  bill,  and,  in  the  third 

f)lace,  if  it  be  asserted  that  the  rights  of  combinations  at  the  common 
aw  of  England  should  be  taken  as  the  standard  of  those  acts  which 
combinations  of  labor  should  be  permitted  to  perform  in  interstate 
commerce,  I  would  like  to  call  the  committee's  attention  t^  what  the 
rights  of  combinations  at  common  law  were,  and  without  going  too 
far  back  into  history — ^because  I  do  not  want  to  burden  the  com- 
mittee's record  unnecessarily — I  request  the  committee  to  note  that 
as  far  back  as  the  eleventh  century  there  are  fixed  and  definite  statutes 
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that  run  against  the  acts  of  the  ^ilds,  then  in  the  full  flower  of  their 
strength  in  England,  just  as  this  act  runs  against  the  operations  of 
combinations  or  labor  when  they  act  in  restraint  of  interstate  com- 
merce. Not  only  did  the  common  law  of  England  at  that  time  for- 
bid acts  of  combinations  in  restraint  of  trsrde,  but  the  customs  and 
usages,  which  were  the  basis  of  that  common  law,  found  their  ex- 
pression in  occasional  statutes  forbidding  particular  offenses  which 
the  experience  of  the  day  showed  to  be  the  most  familiar  forms  of 
restraint. 

Mr.  LiTTLEFiELD.  Now,  iussmuch  as  this  statute,  or  this  amend- 
ment here,  in  any  part  of  it,  so  far  as  I  have  been  able  to  notice,  does 
not  undertake  to  make  affirmatively  applicable  to  interstate  com- 
merce any  of  the  principles  of  common  law,  but  is  purely  negative  in 
its  character,  what  particular  consequence  is  it  to  us  what  the  common 
law  does?  It  does  not  now,  or  never  can,  without  affirmative  lan- 
guage, apply  to  interstate  commerce.  This  act,  so  far  as  I  can  see, 
makes  the  common  law  affirmatively  appUcable  to  interstate  com- 
merce. It  is  perfectly  idle  to  say  that  things  that  are  not  unlawful  at 
common  law  are  not  to  be  prohibited  because  the  common  law  never 
did  apply  to  interstate  commerce.  It  does  not  now,  and  if  this  sec^ 
tion  Qoes  not  affirmatively  undertake  to  apply  the  principles  of  com- 
mon law,  it  is  perfectly  immaterial  to  us  what  the  coinmon  law  was. 

Mr.  Emebt.  That  simply  makes  unnecessary  any  discussion  of  it. 

Mr.  LaTTLEFiELD.  Is  tnat  not  the  obvious  situation? 

Mr.  Emeby.  That  is  what  we  believe.  But  inasmuch  as  it  seems  to 
have  struck  the  proponents  of  this  legislation,  and  I  assume  that  they 
have  most  excellent  legal  advice  on  this  subject,  that  serious  consider- 
ation ought  to  be  given  to  such  a  standard;  that  is,  that  combinations 
could  be  asserted  and  their  rights  defined  by  reference  to  the  com- 
mon law  ot  England;  if  that  standard  conveys  intelligent  rule  to  the 
committee,  I  want  to  call  your  attention  to  what  it  must  mean  if  it 
can  mean  anything  at  all. 

Mr.  LiTTLEFiELD.  I  scc  your  point.  It  may  be  that  that  is  to  be 
construed  as  an  affirmative  proposition. 

Mr.  Emery.  I  assume,  from  conversations  with  the  proponents  of 
the  bill,  and  references  made  to  this  particular  change,  that  they 
believed  that  when  they  declared  that  men  might  combine  and  do 
certain  things  for  any  purpose  "not  unlawful  at  common  law,''  they 
had  set  up  a  standard  which  would  be  the  measure  of  such  rights. 
Assuming  they  believe  that,  I  would  Uke  to  call  their  attention  to 
what  that  standard  is. 

Mr.  LiTTLEFiELD.  If  that  is  your  point,  you  may  go  on. 

Mr.  Jenks.  May  I  ask  just  one  question^ 

Mr.  LiTTLEFiELD.  Certainly. 

Mr.  Jenks.  In  citing  these  matters  that  date  back  to  the  eleventh 
century  and  elsewhere,  it  would  seem  to  be  an  implication  on  your 
part  that  the  common  law  is  not  a  matter  of  growtn,  and  that  what 
might  perhaps  have  been  common  law  in  the  eleventh  century  has  not 
been  cnanged  somewhat  in  the  latter  days  in  England. 

Mr.  Emery.  I  was  merely  calling  attention  to  the  fact  that  it  was 
of  historical  interest  that  the  ^ilds  had  been  restrained — had  been 
condemned  for  actions  in  restraint  of  trade — just  as  it  has  been  neces- 
sary to  condemn  organizations  of  labor  in  our  day  for  actions  of  the 
same  character. 
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Mr.  Jenks.  It  is,  of  course,  interesting  historical  matter,  but  I 
understand,  then,  that  you  do  not  mean  to  assert  that  the  common 
law  of  England  is,  at  the  present  day,  the  same  as  it  was  in  the  eleventh 
century? 

Mr.  Emery.  I  assert  that  the  common  law  of  England,  except 
where  it  has  been  modified  by  statute 

Mr.  Jenks.  It  has  been  modified. 

Mr.  Emery.  Of  course,  then  it  is  not  the  common  law.  Wherever 
the  statutory  law  does  not  apply,  the  common  law  is  in  force. 

Mr.  LrrTLEFiELD.  There  is  no  difference  of  opinion  as  to  what  the 
common  law  means;  it  does  not  mean  statute  law  at  all. 

Mr.  Jenks.  The  question  I  asked  is  whether  Mr.  Emerv  considers 
the  common  law  in  England  to-day  the  same  as  it  was  in  tfie  eleventh 
century  or  the  sixteenth  century.     That  is  the  only  point. 

Mr.  t)AVENPORT.  The  common  law  of  England  at  the  present  time 
condemns  boycott,  as  shown  in  the  case  of  Quinn  v.  Leatham  in  the 
House  of  Lords  in  1901. 

Mr.  Malby.  Of  course,  our  own  common  law  may  differ  somewhat. 

Mr.  LrnxEFiELD.  There  may  have  been  a  change  in  the  common 
law  by  statutory  provisions. 

Mr.  Jenks.  Or  oy  decisions. 

Mr.  LrrxLEFiELD.  There  is  no  change  by  decisions  theoretically. 
It  may  be  alleged  by  the  lay  mind  that  there  is  change  by  decisions, 
but  tne  theory  of  the  profession  is  that  the  common  law  adapts 
itself  to  the  exigencies  as  they  develop.  That,  perhaps,  may  be 
another  way  of  stating  the  proposition,  out  that  is  the  conmion  law 
and  contradistinguished  from  statute  law.  Of  course,  if  in  the 
bill  here  you  have  imdertaken  to  provide  that  ^' under  the  law  of 
England  as  existing  to-day*'  that  would  be  one  proposition,  but 
when  you  say  **  the  common  law,"  that  is  another  proposition.  You 
are  discussing  now  what  the  common  law  of  England  is. 

Mr.  Emery.  We  assert,  in  the  first  place,  of  course,  that  such 
language  is  so  indefinite  in  its  description  of  crime  that  it  could  not 
be  enforced  as  a  standard  in  a  penai  statute;  and,  secondly,  I  want 
to  know  if  I  am  correct  in  assuming  that  what  the  proponents  of 
the  bill  endeavor  to  do  by  inserting  the  phrase,  "for  any  purpose  not 
unlawful  at  common  law,"  is  to  set  up  as  a  standard  by  wnich  the 
acts  of  combinations  are  to  be  judged,  the  common  law  of  England? 

Mr.  Jenks.  The  acts  of  the  labor  unions  in  connection  with  that 
expression.  It  should  be  interpreted  in  connection  with  the  purpose 
it  18  used  for  here. 

Mr.  Davenport.  You  recognize  that  in  the  State  of  Pennsylvania 
it  was  necessary  to  pass  a  law  to  remove  the  criminal  features  of  the 
common  law  of  Pennsylvania,  where  men  were  combining  to  strike 
to  put  up  wages — that  is,  Coke  \k  Murphy — the  legislature  passed 
an  act  to  do  away  with  a  criminal  conspirac}^  of  that  character  under 
the  laws. 

Mr.  Emery.  As  to  the  rights  of  combinations  of  labor  under  the 
common  law  of  England,  Mr.  Chairman,  the  law  on  that  subject 
readily  divides  itself  mto  practically  three  periods,  the  period  previous 
to  the  repeal  of  the  comoination  acts  of  1824  and  1825,  the  period 
from  1825  to  the  trade  union  act  of  1871,  and  the  conspiracy  and 
protection  act  of  1875,  and  the  period  since  1871,  which,  for  all  prac- 
tical purposes  at  the  present  moment,  conclude  with  the  passage  of 
the  English  trades  dispute  act  of  1906. 
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As  to  the  first  period,  one  of  the  first  cases  that  j^our  attention  is 
called  to  is  that  of  Rex  v.  Journeymen  Tailors  of  Cambridge  (8  Mod., 
10).  This  was  a  common-law  indictment  for  combining  to  raise 
their  wages.  There  was  an  old  statute,  7  George  III,  chapter  13, 
making  it  unlawful  for  tailors  to  make  agreements  to  advance  their 
wages.  The  court,  however,  held  that  the  indictiiient,  although  not 
based  upon  the  statute,  was  a  sufficient  indictment  at  common  law. 
In  this  connection  the  court  said : 

A  conspiracy  of  any  kind  is  illegal  though  the  matter  about  which  they  conspired 
mi^ht  have  been  lawful  for  them,  or  any  of  them,  to  do  if  they  had  not  conspired  to 
do  u.  and  this  appeared  in  the  case  of  the  Tub  Women  against  the  Brewers  of  London. 

In  1796,  in  the  case  of  King  v.  Mawbey  et  al.  (6  D.  &  E.,  619),  a 
case  of  conspiracy,  Judge  Grose,  in  the  discussion,  made  use  of  the 
following  illustration,  which  absolutely  covers  the  very  point  here 
involved: 

In  manjr  cases  an  agreement  to  do  a  certain  thing  has  been  considered  as  the  sub- 
ject of  an  indictment  for  conspiracy,  though  the  same  act  if  done  separately  by  each 
individual  without  any  agreement  among  themeelves  would  not  have  been  Ule^. 
As  in  the  case  of  journeymen  conspiring  to  raise  their  wages,  each  may  insist  on  raising 
hie  wages  if  he  can,  but  if  sevend  meet  for  the  same  purpose  it  is  illegal  and  the 
parties  may  be  indicted  for  a  conspiracy. 

'  So  that  you  see  there  that  any  combination  of  workmen  to  raise 
wages  became  at  once  a  conspiracy  at  common  law. 

In  1799,  in  Rex  v.  Hammond  (2  Esp.,  719),  which  was  a  combina- 
tion of  journeymen  shoemakers  to  raise  wages  and  is  affirmed,  there 
is  no  mention  of  a  statute;  it  is  an  indictment  under  the  conmion  law. 

In  1819,  in  Rex  v.  Ferguson  (2  Starkie,  443),  an  indictment  at 
common  law  charged  the  oefendants  with  combining  to  quit  in  ordei* 
to  compel  their  employer  to  discharge  apprentices.  The  indictable 
feature  of  the  oflFense  was  not  questioned  and  the  defendants  were 
convicted,  fined,  and  imprisoned.  The  third  count  alleged  a  con- 
spiracy to  quit  in  order  to  secure  the  discharge  of  certain  workmen 
and  apprentices. 

There  are  a  number  of  statutes  that  characterized  this  first  period, 
up  to  the  repeal  of  the  combination  acts  in  1824,  some  defining  con- 
spiracy, others  regulating  the  conditions  of  labor  and  placing  various 
restrictions  on  combinations  of  both  masters  and  workmen.  I  want 
to  be'  perfectly  fail"  about  it  and  say  that  whether  the  above  decisions 
were  oased  on  some  of  these  statutes,  as  ably  claimed  by  Mi. 
R.  S.  Wright  in  his  book  on  '*The  Law  of  Criminal  Conspiracies  and 
Agreements,"  is  now  a  question  more  academic  than  practical, 
because  you  find  that  after  these  statutes  were  repealed  by  the  com- 
bination acts  these  earlv  cases  are  accepted  and  applied  as  interpre- 
tations of  the  common  law. 

During  the  second  period,  after  the  repeal  of  the  combination  acts 
in  1824  and  1825,  the  law  of  combination  is  practically  left  as  expressed 
in  the  statute  of  George  4  (c.  129),  passed  in  1825.  These  statutes 
repealed  former  statutes  restricting  combinations  of  workingmen, 
and  provided  that  combinations  of  workingmen  for  certain  purposes 
should  be  lawful.  Interference  with  other  workmen  by  means  of 
violence,  threats,  or  intimidations,  or  interference  with  the  emplover 
by  like  means  to  compel  him  to  limit  his  apprentices,  or  the  numoer 
or  description  of  his  workmen,  were  declared  criminal  offenses  by 
this  statute. 
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Two  classes  of  cases  arose  after  the  passage  of  the  combination  acts, 
criminal  cases  and  civil  cases,  the  latter  involving  the  legality  of 
agreements  entered  into  by  members  of  trades  unions,  and  the  atti- 
tude of  the  courts  toward  labor  organizations  under  these  combina- 
tions becomes  especially  interesting  because  of  their  interpretation 
of  what  the  comnlon  law  was  and  is.  You  find  all  the  decisions  of 
the  courts  declaring  that  the  purpose  of  these  statutes  repealing  the 
combination  acts  was  to  exempt  combinations  of  workingmen  for 
certain  purposes  from  criminal  liabilitv.  It  did  not  make  combina- 
tions of  workingmen  or  trade  unions  lawful  in  the  sense  that  their 
agreements  woiud  at  any  time  be  enforceable  in  civil  actions.  The 
repeal  left  the  common  law  as  to  criminid  conspiracies  in  full  force 
and  effect.  Thus  the  combinations  of  workmen  to  do  any  act  for- 
bidden by  the  statute,  or  for  any  purpose  not  especially  exempted 
from  criminal  liability  by  the  statute,  were  held  to  be.  indictable  as 
common-law  conspiracies.  Trades  unions  were  not  recognized  as 
lawful  combinations  for  purposes  of  civil  actions^  because  their  rules 
and  by-laws  regulating  conditions  of  labor  were  m  restraint  of  trade 
and  opposed  to  pubhc  poUcy.  The  rules  or  agreements  of  trades 
unions  were,  therefore,  illegal  and  unenforceable  in  civil  actions. 

One  or  two  of  the  cases  m  this  period  wUl  make  these  distinctions 
clear;  and  throw  light  on  just  exactly  what  the  courts  of  the  period 
considered  to  be  the  common  law. 

Mr.  LrrxLEFiELD.  What  is  the  date  of  this  decision  you  are  quoting 
from  now? 

Mr.  Emert.  Rex  v.  Bickerdyke  (1  Mand  Rob.,  179),  1832. 

Mr.  LrrTLEFiELD.  That  lays  down  the  common  law? 

Mr.  Emebt.  That  lavs  down  the  common  law. 

Mr.  LrrTLEFiELD.  That  is  just  what  we  want. 

Mr.  Emeby.  Indictment  at  common  law  charged  that  the  defend- 
ants and  others  conspired  to  prevent  certain  hands  from  working  in 
the  colUery.  The  evidence  showed  that  a  body  of  men  met  and 
aCTeed  upon  a  letter  addressed  to  their  employer  to  the  effect  that 
all  the  workmen  would  strike  in  fourteen  days  unless  the  obnoxious 
men  were  discharged  from  the  colliery. 

Patterson,  Justice,  held  that  these  workmen  had  no  right  to  meet 
and  combine  for  the  purpose  of  dictating  to  the -master  whotn  he 
should  employ,  and  that  the  combination  was  clearly  unlawful  and 
criminal. 

Then,  in  1861,  Walsby  v.Anley  (3  Eland  EL,  516;  107  E.  C.  L.)  waa 
a  criminal  proceeding  imder  the  statute  6  George  4  (c.  129).  The 
defendant  and  others  gave  notice  to  their  employer  that  they  would 
strike  unless  he  discharged  certain  nonunion  men. 

Mr.  LrrTLEFiELD.  That  is  the  Debs  case. 

Mr.  Emebt.  Yes;  this  case  states  exactly  what  would  have  been 
the  legal  position  of  those  strikers  under  the  English  common  law. 
It  was  held  that  the  defendant  was  rightly  convicted.  The  court  in 
this  case  seems  to  find  that  the  burden  of  the  offense  was  in  the  con- 
spiracy.    This  is  clearly  expressed  by  Crompton,  J.,  who  says: 

Although,  however,  I  think  that  any  workman  has  a  right  to  so  to  his  master'and 
-^y,  "It  IB  my  whim  not  to  work  in  company  with  bo  and  bo,"  I  think  that  several 
workmen  have  no  right  to  combine  to  procure  the^dischaige  of  peraons  obnozioufl  to 
them  by  threatening  to  leave  the  employment  at  once  in  a  body  unless  those  perBona 
are  forthwith  discharged.    It  is  a  matter^of  common  learning  that  what  a  man  may 
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do  singly  he  may  not  combine  with  others  to  do  to  the  prejudice  of  another.  Statute  6 
George,  chapter  129,  by  repealing  all  the  previous  statutes  on  the  subject,  appears  to 
have  reestablished  the  common  law  aa  affecting  combinations  of  masters  or  workmen. 
I  adhere  to  common  law  as  affecting  combinations  of  masters  or  workmen.  I  adhere 
to  the  opinion  that  at  common  law  aU  such  combinations  are  illegal,  and  that  Grose,  J., 
rightly  states  the  law  in  the  passage  which  I  referred  in  the  course  of  the  argument,  i 

Then,  in  the  cases  of  Rex  v.  Dmitt  (10  Cox  C.  C,  592)  in  1867  and 
Rex  v.  Bunn  (12  Cox  C.  C,  316)  in  1868,  Lord  Bramwell  and  Lord 
Esher,  who  was  Justice  Brett,  held  that  the  statutes  had  in  no  way 
interfered  with  or  altered  the  common  law,  and  that  combinations 
expressly  legalized  by  statute  may  yet  be  treated  as  indictable  at 
common  law. 

These  cases  are  pretty  extreme  cases,  and  they  seem,  by  some  of  the 
later  decisions,  to  be  discredited  and  distinguished  on  account  of  the 
conflict  between  the  statute  and  the  common  law  as  to  whether 
the  crime  was  defined  by  the  statute  so  that  the  common  law  no 
longer  applied. 

Mr.  LiTTLEFiELD.  There  is  no  dispute  about  what  the  common  law 
was;  it  is  simply  a  question  as  to  what  the  construction  of  the  statute 
was. 

Mr.  Emery.  Yes,  ^ir.  In  1867  Skinner  v.  Kitch,  Queen's  Bench 
(L.  R.  2  Q.  B.,  393),  was  a  criminal  action  based  upon  the  statute  6 
(jeorge4  (C,  129).  The  defendant  was  charged  with  attempting  to 
force  his  employer  by  means  of  threats  to  Umit  the  description  of  his 
workmen.  Defendant  was  the  secretary  of  a  carpenters  and  joiners' 
union  and  notified  his  employer  that  the  members  of  the  union  would 
Quit  his  employment  unless  one  of  his  employes,  a  nonunion  man, 
should  join  tne  union.  The  nonunion  man  refusing  to  join  the  union, 
and  the  employer  refusing  to  discharge  him,  a  strilce  was  called. 
Held  that  the  defendant  was  rightly  conyicted.  Judge  Blackbtlrn 
said: 

The  principal  object  of  the  statute  was  to  protect  both  masters  and  workmen  from 
all  dictation  as  to  whom  they  will  employ  or  serve;  and  a  greater  piece  of  tyranny  can 
not  well  be  conceived  than  to  force  the  respondent,  by  the  threat  ol  striking,  to  consent 
to  pxmish  Jordan  by  discharging  him  unless  he  will  join  the  union  nor  a  more  proper 
case  for  a  conviction. 

There  are  seyeral  cases  at  the  same  time  in  which  trade  unions, 
thdr  by-laws  and  agreements,  are  held  to  be  in  restraint  of  trade. 

In  1858,  in  Hilton  v.  Eckersley  (6  El.  and  PL,  47;  88  E.  C.  L.,  47), 
a  number  of  manufacturers,  for  the  alleged  purpose  of  protecting 
themselyes  against  the  unlawful  encroachments  of  trade  unions, 
formed  themselyes  into  an  association.  Each  member  of  the  asso- 
ciation gaye  a  bond  in  the  sum  of  £500,  in  which  he  obligated  him- 
self to  abide  by  the  will  of  the  majority  for  the  term  of  one  year  as 
to  whether  he  should  carry  on  and  conduct  or  wholly  or  partially 
suspend  carrying  on  his  works  or  establishment  for  the  time.  The 
action  was  brought  to  recoyer  upon  the  bond  of  one  of  the  manu- 
facturers. The  defense  was  that  the  bond  was  in  restraint  of  trade, 
illegal,  and  yoid. 

Tne  court  held  that  the  combination  of  the  manufacturers  was 
illegal  in  the  sense  that  agreements  entered  into  for  the  purpose  of 
accomplishing  its  purpose  could  not  be  enforced  in  a  court  of  law. 
Judge  Crompton  said: 

I  am  of  opinion  that  the  bond  is  void  as  against  public  policy.  I  think  that  com- 
binations lixe  that  disclosed  in  the  pleadings  in  this  case  were  illegal  and  indictable 
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at  common  law  ae  tending  directly  to  impede  and  interfere  with  the  free  course  of 
trade  and  manufacture.    *    *    * 

Combinations  of  this  nature,  whether  on  the  part  of  the  workmen  to  increase  or  of 
the  masters  to  lower,  wages  were  equally  illegal.  By  recent  enactments,  carefuUy 
worded,  combinations  to  raise  or  lower  the  rate  of  wages  and  to  regulate  the  houre 
of  labor  are  made  no  longer  punishable,  but  these  enactments  do  not  make  such  com- 
binations legal  agreements  in  the  sense  that  the  breach  of  them  can  be  enforced  by 
law. 

So  they  are  modified  only  so  far  as  the  statute  applied,  but  where 
the  statute  did  not  apply  the  common  law  obtained,  in  the  opinion 
of  the  court,  and  applied  directly  to  combinations  of  this  character. 

These  cases  could  be  indefinitely  multiplied,  but  thev  are  quite 
sufficient,  Mr.  Chairman,  to  illustrate  what  the  common  law  of  Eng- 
land is  on  the  subject,  and  if  it  should  be  accepted  as  a  standard, 
defining  the  rights  of  combinations  of  workmen  or  laborers  in  inter- 
state trade,  it  would  quickly  raise  a  situation  in  which  Mr.  Gompers 
and  his  followers  might  anxiously  pray  that  they  be  delivered  from 
the  definitions  of  their  friends. 

I  could  call  vour  attention  to  anv  number  of  American  cases  where 
the  principles  here  presented,  both  before  and  after  the  repeal  of 
the  combination  acts,  are  recognized  by  our  courts  to  have  been  the 
common  law  of  England,  and  where  they  have  expressed  in  statutes 
in  various  of  the  States  attention  has  been  called  bv  the  judges  in 
the  course  of  their  decisions  to  what  the  common  law  was  before 
statutes  passed  by  State  legislatures  were  applied,  and  I  call  your 
attention  to  one  out  of  many  such  decisions  merely  because  it  shows 
that  the  judges  in  the  American  courts  entertain  the  very  opinion 
which  I  have  expressed  as  to  what  the  common  law  of  England  was. 

Mr.  LiTTLEFiELD.  In  discussing  the  common  law,  they  go  back 
to  England  for  the  purpose  of  ascertaining  what  the  common  law 
was? 

Mr.  Emery.  Yes. 

Mr.  LiFTLEFiELD.  That  is  the  common  law  that  is  used  in  juris- 
prudence? 

Mr  Emery.  Yes,  sir. 

Mr.  LrrTLEFiELB.  That  is  what  gives  it  this  definition. 

Mr.  Emery.  Here  is  a  case,  and  it  is  a  striking  one,  because  it  is 
predicated  upon  a  condition  that  frequently  occ\u*s  in  the  trade  dis- 
putes of  this  day  J  and  vou  can  see  at  once  that  were  this  the  standard 
oy  w^hich  the  rights  of  men  acting  in  combination  in  interstate  com- 
merce should  be  measured,  it  would  be  a  standard  which  the  gentle- 
men themselves  would  be  the  last  to  desire  or  accept.  This  is  the 
case  of  the  People  v.  Fisher  (14  Wendall,  1),  a  New  York  case,  decided 
in  1834.  I  will  just  call  your  attention  to  the  facts  constituting  a 
conspiracy.  It  is  true  the  question  was  whether  or  not  a  statute 
against  conspiracy  applied,  but  the  court,  in  discussing  the  statute, 
discusses  the  common  law  with  respect  to  the  very  thin^  covered  by 
the  statute,  and  says  they  would  have  been  in  violation  of  the  common 
law.     (The  People  v.  Fisher  et  al.)     The  court  held: 

A  conspiracy  of  journeymen  of  any  trade  or  handicraft  to  raise  their  wages  by  enter- 
ing into  combinations  to  coerce  journeymen  and  master  workmen  employed  in  the 
same  trade  or  business  to  conform  to  rules  established  by  such  combination  for  the 
purpose  of  regulating  the  price  of  labor,  and  carrying  such  rules  into  effect  by  overt 
acts,  is  indictable  as  a  misdemeanor;  and  where  journeymen  shoemakers  conspired 
together  and  fixed  the  price  of  making  coarse  boots,  and  entering  into  a  combination 
that  if  a  journeyman  shoemaker  should  make  such  boots  for  a  compensation  below  the 
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rate  established,  he  should  pay  a  i)enalty  of  $10;  and  if  any  master  shoemaker  em- 
ployed a  journeyman  who  had  violated  their  rules,  that  they  would  refuse  to  work  for 
nim,  and  would  quit  his  employment,  and  carried  such  combination  into  effect  by 
leaving  the  employment  of  a  master  workman,  in  whose  service  was  a  journeyman 
who  had  violated  their  rules,  and  thus  compelled  the  master  shoemaker  to  discharge 
such  journeyman  from  his  employ — ^that  the  parties  thus  conspiring  were  guilty  of  a 
misdemeanor,  and  punishable  accordingly. 

That  was  recognized  as  the  common  law  of  England  at  the  time  that 
I  have  described,  and  a  statute  substantially  stating  it  was  inforced 
in  this  case.  This  was  a  unanimous  opinion  of  the  courts  rendered  by 
Chief  Justice  Savage. 

Mr.  Malby.  That  was  imder  a  statute  ? 

Mr.  Emery  Yes,  sir;  but  I  want  to  call  attention  to  what  the 
court  said  with  reference  to  the  common  law^  in  this  case.  In  dis- 
cussing this  matter  the  court  said: 

The  question  therefore  is,  is  a  conspiracy  to  raise  the  wages  of  journeymen  shoe- 
makers an  act  injurious  to  trade  or  commerce?  The  words  trade  and  commerce  are 
said  by  Jacobs,  in  his  Law  Dictionary,  not  to  be  synonymous;  that  commerce  relates 
to  dealings  with  forei^  nations;  trade,  on  the  contrarv,  means  mutual  traflSc  among 
ourselves,  or  the  buying,  selling,  or  exchange  of  articles  between  members  of  the 
same  community.  That  the  raising  of  wages  and  a  conspiracy,  confederacy,  or 
mutual  agreement  among  journeymen  for  that  purpose  is  a  matter  of  public  concern, 
and  in  which  the  public  have  a  deep  interest,  there  can  be  no  doubt.  That  it  was 
an  indictable  offense  at  common  law  is  established  by  legal  adjudications. 

Mr.  Malby.  How  would  you  suggest  to  change  this  language  in 
order  to  accomplish  the  purpose  or  design  of  the  introducer  of  the 
bill? 

Mr.  Emery.  Do  you  mean  as  to  substituting  language  "for  any 
purpose  not  unlawful  at  common  law?'' 

Mr.  Malby.  Yes. 

Mr.  Emery.  I  would  not  attempt  a  suggestion.  Of  course,  it 
is  unnecessary,  Mr.  Chairman,  to  call  your  attention  tb  similar 
decisions  in  respect  to  the  status  of  the  common  law  in  other  States. 
One  case  for  illustration  is  as  good  as  many.  Of  course  if  the  gen- 
tlemen suggested  that  they  refer  to  the  common  law  of  the  Umted 
States,  there  is, in  the  first  place, no  common  law  of  the  United  States, 
•nd  if  they  attempt  to  refer  to  the  common  law  of  any  one  State, 
they  woulS  simply  be  setting  up  46  diflFerent  standards. 

Mr.  Malby.  I  asked  you  \raat  change  you  would  suggest  to  accom- 
plish the  purpose  they  had  in  mind,  and  that  would  involve  the 
eflFect  of  the  decisions  you  called  our  attention  to. 

Mr.  Emery.  So  far  as  these  decisions  are  concerned,  they  have 
no  application  to  the  state  of  facts  upon  which  this  measure  is 
predicated,  except  it  were  the  intention  of  the  framers  of  the  bill  to 
set  up  as  the  standard,  what  men  in  combination  could  do  under  the 
common  law  of  England  as  it  obtained. 

Mr.  Malby.  Of  course,  under  the  bill,  according  to  your  decisions 
here,  they  would  get  no  exemptions  at  common  law,  because  at  com- 
mon law  all  these  acts  were  criminal. 

Mr.  Emery.  Certainly,  the  common  law  is  far  more  drastic  than 
any  decisions  that  anj  court  of  the  United  States  has  ever  rendered. 

Mr.  Malby.  That  is  to  say,  the  language  of  the  bill  would  give 
no  exemptions. 

Mr.  Emery.  If  the  language  used  could  incorporate  the  standard 
proposed,  it  would  not  only  be  a  complete  denial  of  the  rights  which 
the  gentlemen  claim  have  been  impaired,  but  it  would  take  from 
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organized  labor  the  right  of  combination  itself,  which,  of  course, 
has  not  been  at  any  time  threatened  hy^  any  decision  of  the  Supreme 
Court  of  the  United  States  or  the  inferior  Federal  courts. 

Mr.  Davenport.  Is  it  not  a  fact,  Mr.  Emery,  that  the  common 
law  of  the  different  States  on  this  very  subject  differed,  has  alwaVs 
differed,  and  differs  now? 

Mr.  Emery.  Certainly. 

Mr.  Davenport.  So  that  the  alleged  standard  put  in  there  Ls 
something  that  is  utterly  uncertain? 

Mr.  Emery.  It  is  utterly  meaningless. 

Mr.  Davenport.  And  the  incorporation  of  that  into  the  existing 
Sherman  law  would  destroy  the  Sherman  law  ? 

Mr.  Emery.  Absolutely.  In  the  first  place,  as  we  have  assi^rted 
it  is  not  anv  standard  at  all;  in  the  second  place,  if  it  could  possibly 
be  accepted  as  a  standard,  and  meant  the  aroitrary  thin^  we  nave  set 
forth  that  it  must  mean,  such  a  consummation  would  be  the  last 
thing  to  be  ^* devoutly  wished  for"  by  the  gentlemen  who  ask  exemp- 
tion from  existing  law. 

Mr.  Littlefield.  It  may  be  contended  that  the  common  law  in 
the  State  where  the  controversy  arises  would  apply  to  that  particular 
trial.  I  do  not  know  what  the  proposition  may  be,  but  that  might 
be  contended. 

Mr.  Emery.  This  is  a  Federal  statute. 

Mr.  Littlefield.  But  if  the  man  is  prosecuted  in  Maine,  and  that 
had  a  common  law  peculiar  to  itself,  it  might  be  contended  that  the 
common  law  applied.  Then,  when  you  got  into  the  State  of  New 
York — of  course,  I  do  not  know  the  theory  may  be — ^you  might  get,  on 
the  same  state  ojf  facts,  another  rule  of  law  in  the  same  tribunal,  pro- 
vided the  Federal  tribunal  was  to  be  governed  by  the  common  law  of 
the  State* where  the  offense  was  to  be  tried. 

Mr.  Emery.  That  would  set  up  46  standards,  for  criminal  offenses. 

Mr.  Littlefield.  Assuming  that  there  are  46  different  standards. 

Mr.  Emery.  There  could  be  at  least  46. 

Mr.  Littlefield.  There  might  not  be  a  difference  in  all  of  them' 

Mr.  Emery.  There  would  be  very  marked  differences  in  many  ol 
them  from  Massachusetts  to  Oklahoma. 

Mr.  Littlefield.  That  is  not  peculiar  to  combinations,  because 
there  is  difference  in  the  application  of  common-law  rules  in  civil 
actions. 

Mr.  Emery.  No,  I  am  simply  stating  what  the  condition  is. 

Mr.  Littlefield.  But  it  is  not  peculiar  to  this  state  of  faets. 

Mr.  Emery.  I  did  not  wish  to  and  I  do  not  feel  that  I  can  add  anv- 
thing  to  the  technical  discussion  of  this  subject,  in  which  Judge 
Davenport  has  elaborately  indulged.  But  I  want  to  call  the  atten- 
tion of  the  committee  to  what  we  believe  are  very  substantial  general 
objections  to  this  type  of  legislation,  because,  Mr.  Chairman,  after  all 
it  is  of  little  importance  what  the  technical  defects  of  legislation  are 
when  its  substantial  purpose,  the  thin^  it  seeks  to  accomplish,  and  the 
means  by  which  it  hopes  to  do  it,  are  m  contradiction  with  the  funda- 
mental law  of  the  Itod  and  the  very  spirit  of  the  nation. 

In  the  first  place,  it  seems  to  me  that  the  gentlemen  have  framed 
their  legislation  upon  an  utterly  inadequate  conception  of  the  pur- 
pose of  the  interstate  commerce  power  of  Congress.  To  anyone  at 
all  familiar  with  the  circumstances  under  which  that  power  came  into 
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being  it  is  known,  from  the  discussions  in  the  Constitutional  Conven- 
tion, from  the  conditions  of  intercourse  between  the  colonies  pre- 
vailing from  the  end  of  the  Revolution  until  the  adoption  of  the  Con- 
stitution, from  frequent  allusions  to  the  distressing  circumstances 
that  accompanied  interstate  intercourse  in  the  letters  of  Hamilton, 
of  Madison,  of  Jefferson,  from  the  discussions  in  The  Federalist — from 
multifarious  sources  we  know  that  intercolonial  intercourse  was  con- 
stantly hampered,  impeded,  and  sometimes  prevented  by  the  exercise 
of  the  independent  and  exclusive,  powers  of  the  several  colonies. 
They  laid  tnbute  each  upon  the  commerce  of  the  other. 

At  one  time  New  York  had  an  import  income  of  between  £60,000 
and  £80,000  a  year  because  of  the  duties  it  levied,  not  only  upon  for- 
eign commerce  but  iipon  the  commerce  of  other  colonies,  and  they  did 
not  carry  a  stock  of  mrewood  or  a  dozen  eggs  into  New  York  from  New 
Jersey  without  paying  import  duty,  and  at  one  time  the  friendly  rela- 
tions between  New  Jersey  and  New  York  were  severely  strained. 
The  same  difficulty  existed  amon^  the  other  colonies,  leading  Con- 
necticut, for  example,  to  at  one  time  suspend  all  commercial  inter- 
course with  New  York.  Those  colonies  which  had  harbors  took 
advantage  of  their  position  to  lay  import  duty  upon  all  those  who 
needed  to  use  them  and  had  to  pass  through  their  territory.  So  that 
the  most  inharmonious  feeling  was  being  aroused  among  the  colonies, 
when  it  occurred  to  the  fathers  that  it  was  most  necessary  that  the 
intercourse  between  the  States  should  be  unimpeded  and  free  to  all 
the  citizens  of  the  nation  if  they  were  to  be  a  nation  at  all.  Mr.  Ham- 
ilton dwells  upon  this  at  great  length  in  The  Federalist.  So  we  find  that 
the  original  idea  of  giving  Congress  the  power  to  regulate  interstate 
commerce  was  to  prevent  the  interference  of  States  with  it,  and  to 
keep  the  pathways  of  trade  absolutely  free  and  clear.  If  any  such 
notion  haa  prevailed  as  these  gentlemen  suggest  in  their  theory  of  to- 
day, carried  to  its  logical  consequence,  that  the  power  to  interfere  with 
interstate  commerce  depends  upon  the  fact  that  the  combinations  or 
organizations  engaged  in  it  have  capital  stock,  some  colonial  quibbler 
might  have  suggested  in  his  day  that  the  several  colonies  that  were 
about  to  form  the  American  Union  were  not  organizations  for  profit, 
had  no  capital  stock,  and  it  was  utterly  impossible,  therefore,  that  any 
colony  could  interfere  with  the  intercourse  of  another. 

Interference  with  interstate  commerce  is  an  exceedingly  serious 
matter,  and  the  power  of  Congress  to  prevent  it  has  been  recognized 
to  be  exclusive  and  plenary,  for  the  reason  that  there  had  to  be  some 
central  authority  with  the  power  to  keep  clear  the  highways  of  inter- 
course. It  does  not  make  any  difference  whether  the  interference 
"is  physical  or  economic,  whether  it  is  a  sand  bar  or  a  mob  or  a 
monopoly,  whether  it  is  the  ship  sunk  in  the  channel  or  the  combina- 
tion tnat  seeks  to  stifle  competition/'  the  power  of  Congress  to  remove 
any  form  of  obstruction  is  absolute;  and  not  only  is  it  their  right  to 
do  so,  but  I  submit  it  would  be  their  duty  to  do  so.  Yet  gentlemen 
propose  here  that  the  measure  of  men's  power  to  interfere  with  inter- 
state commerce  shall  be  accepted  as  the  capital  that  they  possess, 
or  the  fact  that  they  are  engaged  in  business  for  profit,  as  though 
we  had  not  abundant  experience  to  demonstrate  that  combinations 
not  for  profit,  without  capital  stock,  not  only  could  but  had  abso- 
hitely  paralyzed  the  entire  interstate  commerce  of  the  nation,  under 
the  leadership  of  Debs  in  1893. 
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If  it  be  the  duty  of  Congress  to  prevent  the  obstruction  of  inter- 
course, why  should  it  consider  for  one  moment  the  attempt  to  estab- 
lish arbitrary,  impracticable,  unjust,  and  impossible  distinctions 
between  any  one  force  that  can  interifere  with  mterstate  conmierce 
and  any  other  force  that  does  interfere  with  interstate  commerce? 
What  reason,  can  possibly  be  given  for  saying  that  you  shall  guard 
exclusively  against  corporations  with  capital  stock  threatening 
economic  interference  and  blind  your  eyes  to  the  notorious  fact  that 
the  most  damaging  and  extensive  obstructions  of  interstate  commerce 
have  come  and  can  come  from  voluntary  associations  that  deliberately 
tied  it  up,  as  Judge  Taft  said  in  his  address  to  the  AmBrican  Bar 
Association,  for  the  purpose  of  taking  the  American  people  by  the 
throat  in  order  to  force  the  acceptance  of  some  industrial  condition 
demanded  from  an  employer? 

In  the  second  place,  Mr.  Chairman,  I  do  not  assume  that  any  com- 
mittee of  Congress,  least  of  all  its  great  law  committee,  can  avoid 
some  consideration  of  the  moral  aspects  of  proposed  legislation, 
especially  when  the  President  in  his  most  recent  message  has  dwelt 
with  particular  emphasis  upon  the  importance  of  observing  ^at 
moral  considerations.  In  concluding  his  last  message  the  President 
said: 

We  are  striving  for  legialation  to  minimize  abuses  which  give  this  type  its  flouiisbing 
prominence,  partly  for  the  sake  of  what  can  be  accomplished  by  the  legislation  it0eU 
and  partly  because  the  legislation  marks  our  participation  in  a  great  and  stem  mortl 
movement  to  bring  our  ideals  and  our  conduct  into  measurable  accord. 

Now,  sir,  if  we  consider  the  morality  of  this  proposal,  I  ask  the 
committee  to  meditate  for  a  moment  upon  what  this  measure  involves. 
Something  that  Senator  Vest  said, during  the  course  of  the  debate  on 
the  Sherman  Act,  sums  up  its  substantial  underprinciple.  You  wiD 
remember  that  Senator  Ingalls  proposed  an  amendment  to  the  Sher- 
man antitrust  act  to  regulate  dealing  in  options  and  futures,  which 
was  considered  at  that  time  a  most  serious  evil  and  was  the  subject 
of  the  severest  excoriation  on  the  floor  of  both  Senate  and  House. 
Senator  Ingalls  sought  to  meet  that  by  fixing  a  very  high  license  upon 
dealing  in  options  and  futures,  while  at  the  same  time  he  vigorously 
denounced  tne  practice,  and  Senator  Vest,  one  of  the  great  lawyers 
of  the  Senate,  said: 

This  is  an  original  bill  to  raise  revenue,  providing  revenue,  puttine  on  a  tax,  and  it 
performs  the  most  remarkable  act  of  legislative  legerdemain  ever  known  since  the 
foundation  of  the  world.  It  licenses  an  illegal  combination,  which  it  denounces  fts 
opposed  to  the  laws  of  the  United  States  and  all  the  States.  In  other  words,  we  say 
to  the  option  dealers,  "You  are  a  lot  of  criminals,  thieves,  and  robbere,  but  if  you 
will  give  us  a  thousand  dollars  we  will  let  you  go  on  robbing." 

Now,  sir,  this  proposed  amendment  to  the  Sherman  antitrust  act 
does  not  change  the  nature  or  the  quahty  of  a  single  act  of  combina- 
tion or  monopoly  in  restraint  of  trade.  The  first  six  sections  of  the 
act,  under  the  tlieory  of  the  proponents,  remain  unchanged.  It  con- 
tinues to  denounce  all  those  things  as  vehemently,  as  bitterly,  and  as 
sternl;3r  as  it  ever  did,  but  to  the  executive  department  of  the  Govern- 
ment is  given  the  most  remarkable  dispensing  power  that  has  ever 
been  suggested  under  constitutional  government.  The  power  of 
pardon  is  to  be  exercised:  the  gentlemen  assert  it.  The  power  of 
amnesty  they  hint  at,  but  those  powers  have  never  been  applied 
except  to  past  acts.     Never  have  they  been  suggested  as  a  means  of 
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granting,  not  a  pardon,  but  a  permission  for  future  unlawful  conduct. 
The  exercise  oi  Executive  clemeacy,  the  granting  of  immunity  for 
evidence  that  aids  the  State  in  enforcing  its  laws,  the  forgiveness  of 
offenses,  whether  committed  against  pafticular  States  or  against  the 
Government  of  the  United  States,  has  looked  squarelv  to  the  past. 
Never  has  the  Government  of  the  United  States  said  to  any  indi- 
vidual, or  any  body  of  men,  '*Do  for  me  certain  things  I  shall  ask  of 
you,  and  for  the  future  you  have  permission  to  violate  the  law."  One 
of  the  complaints  made  by  our  ancestors  over  four  hundred  years  ago, 
when  English  Government  was  in  its  formative  stage,  was  that  the 
King  deliberately  and  continuously  attempted  to  suspend  the  opera- 
tion of  the  law  on  behalf  of  his  favorites  or  on  behalf  of  particular 
classes  of  citizens,  and  the  great  English  rebeUion  was  founded  very 
largely  upon  the  continuous  claim  to  that  power  by  the  Stuarts. 
Because  of  such  action  Charles  I  lost  his  head  and  James  II  his 
crown.  And  after  the  great  rebellion  one  of  the  first  things  inserted 
in  the  Bill  of  Rights  was  that  the  ^'  King  shall  have  no  power  to  suspend 
the  opci ration  of  a  law." 

What  is  proposed  here  except  a  suspension  of  the  operation  of  the 
law?  It  makes  no  differeilce  whether  the  power  conferred  upon  the 
Commissioner  of  Corporations  be  a  legislative  or  a  judicial  power,  or 
if  it  be  conceived  a  just  exercise  of  executive  or  administrative  dis- 
cretion, the  power  sought  is  panted  to  him  for  no  other  purpose  than 
that  he  may  in  his  sweet  will  suspend  the  future  operation  of  law, 
granting  to  that  company  or  combination  that  has  given  information 
to  the  Government,  which  it  has  no  direct  right  to  exact,  absolute 
immunity  from  the  bulldogs  of  Federal  prosecution.  You  turn  loose 
a  Commissioner  of  Corporations,  or  the  Interstate  Commerce  Com- 
inission — it  makes  no  difference  what  administrative  power  you  give 
it  to — considering  the  magnitude  of  the  task,  it  might  well  have  been 
conferred  upon  the  Pension  Office,  or  in  view  of  the  increased  appro- 

f^riation  for  an  enlarged  Army  more  needful  aid  might  there  be  foimd 
or  its  execution  or  the  former  officers  sit  with  the  later  Commission 
in  the  ^* Siege  Perilous"  to  determine  arbitrarily  a  standard  by  which 
combinations  are  to  be  measured  with  no  legal  standard  to  assist  or 
guide  him. 

Mr.  LiTTLEFiELD.  It  mav  be  said  right  here,  and  which  standard 
he  declined  to  disclose  to  the  committee. 

Mr.  Emery.  I  am  about  to  call  attention  to  that. 

Mr.  LiTTLEFiELD.  Although  the  committee  intimated  to  him  that 
it  would  not  be  likely  to  give  him  the  discretion  unless  it  knew  what 
the  standard  was. 

Mr.^MERY.  The  gentleman  refused  to  disclose  either  his  practical 
standard  or  to  say  whether  or  not  the  overruled  judicial  standard 
which  he  quoted  with  approval  would  be  the  rule  which  would  guide 
Ws  actions.  The  committee  will  remember  that  he  quoted  with 
approval  the  decision  of  Judge  Sanborn  in  the  Trans-Missouri  case, 
and  he  expressed  yi  practically  the  language  of  the  judge  the  attempt 
at  distinction  between  reasonable  and  unreasonable  combinations  m 
restraint  of  trade. 

But,  sir,  leave  the  Commissioner  of  Corporations  there  for  a  mo- 
ment, glooming  over  his  dream  of  vanished  power,  or  leave  him  in 
the  midst  of  the  Interstate  Commerce  Commission,  with  his  scepter 
of  office  and  wise  men  about  him,  before  him  for  solution  a  thousand 
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forms  of  the  problem  that  has  threatened  the  harmony  of  the  Su- 
preme Court,  Bouvier's  Law  Dictionary  open  at  the  word  '*  unrea- 
sonable/^ as  Professor  Jenks  suggests,  and  the  interstate  commerce 
of  the  nation  waiting  his  sovereign  will. 

What  good  reason  has  been  given  for  such  legislation  as  is  here 
requested?  Who  seeks  it,  and  why?  One  after  another  witnesses 
have  appeared  and  declared  that  tne  business  men  of  the  country 
demand  a  change,  that  they  find  themselves  conductiiig  their  busi- 
ness under  conditions  that  make  them  innocent  criminals;  yet  in 
the  whole  course  of  this  hearing,  not  one  single  man  has  ^ven  to 
this  committee  one  single  concrete  instance  of  a  combination  that 
men  would  like  to  make  that  they  would  dare  to  suggest  was  a  right- 
ful combination,  one  in  the  interest  of  pubUc  pohcy ,  that  thev  ought 
to  be  permitted  to  make,  and  which  the  Sherman  antitrust  law  for- 
bade them  to  make.  The  Commissioner  of  Corporations  himself 
was  absolutely  unable  to  suggest  any  such  combination,  but  he  did 
intimate  that  there  were  a  great  number  that  questioned  their  ovm 
legality  that  he  could  quickly  decide  not  to  be  in  unreasonable 
restraint  of  trade,  obviously  suggesting  that  his  standard  of  judg- 
ment was  already  estabhshed  in  nis  own  mind,  and  that  he  knew  of 
a  ^eat  number  of  combinations  in  the  business  world  which,  in  his 
opmion,  should  be  permitted  to  combine  and  act  for  purposes  which 
he  believed  at  the  present  time  they  were  not  legally  authorized  to 
do;  yet  the  only  one  he  suggested  was  so  obviously  against  pubUc 
policy  and  so  ofeviously  a  restraint  of  trade  that  ho  man  would  care 
to  approve  publicly  that  he  apparently  withdrew  it. 

Mr.  LiTTLEFiELD.  You  mean  the  one  where  the  lumbermen  wanted 
to  reduce  the  output  to  increase  the  price,  ostensibly  to  preserve  the 
forests  ? 

Mr.  Emery.  That  seemed  to  be  the  real  purpose. 

Mr.  LiTTLEFiELD.  I  may  say  that  they  intimated  to  me  that  they 
wanted  to  collaborate  with  the  Forestry  Bureau  for  the  purpose  of 
maintaining  the  original  supplv,  and  I  invited  them  to  come  before 
the  committee  and  explain  m  d.etail  what  they  wanted  and  how  they 
wanted  to  accomplish  it,  but  up  to  date  thejr  have  not  arrived. 

Mr,  Emery.  The  only  intelligent  explanation  made  by  any  business 
man  before  this  committee  as  to  particular  forms  or  combination 
which  they  desired  to  make,  and  which  they  feared  they  could  not 
make  under  the  existing  law,  was  made  by  Mr,  Towne,  representing 
the  Merchants'  Association  of  New  York,  and  I  think  Judge  Daven- 
ports clearly  showed  to  you  that  practically  all  the  combinations  he 
referred  to  you  were  outside  the  operation  of  the  act,  and  I  venture  to 
say,  Mr.  Chairman,  that  there  is  upon  the  part  of  many  business  men 
as  clear  a  misapprehension  and  misunderstandiiig  of  what  the  limita- 
tions of  the  Sherman  antitrust  act  are  as  there  is  among  labor  organi- 
zations as  to  the  meaning  of  the  Loewe  decision  in  the  Danouiy 
hatters'  case. 

Now,  Mr.  Chairman,  the  testimony  of  the  Commissioner  of  Corpo- 
rations to  this  committee  was  very  significant.  It  illustrated  the  fact 
that  the  official  upon  whom  this  tremendous  autocratic  power  would 
be  conferred  was  unwilUng  or  unable  to  state  what  the  standard  of 
judgment  would  be  yet  asked  that  the  law  committee  of  Congress 
should'  blindly  recommend  the  passage  of  his  remarkable  legislation 
without  any  intelligent  explanation  of  its  practical  operation. 
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Mr.  Malby.  Of  course,  he  could  not  state  a  standard  where  the 
law  authorized  a  discretion. 

Mr.  Emeky.  He  could  state  one  of  two  things,  Mr.  Malby,  either 
the  practical  standard  that  would,  in  his  opinion,  fairly  measure  a 
reasonable  or  an  unreasonable  restraint  of  trade,  not  of  course  with 
reference  to  a  particular  contract,  for  no  one  could  ask  him  to  pass 
upon  a  question  in  advance  that  must  be  passed  up  to  him  in  actu- 
ality, or  he  could  present  a  legal  standard  that  would  clarify  the 
discussion. 

Mr.  LiTTLEFiELD.  As  to  the  standard,  as  to  what  would  be  involved 
in  determining  a  fair  standard,  he  distinctly  refused  to  state. 

Mr.  Emery.  The  groimd  upon  which  this  authority  is  chiefly 
sought  seems  to  be,  Mr.  Chairman,  that  there  is  desirable  a  greater 
publicity  as  to  the  acts  of  corporations,  monopolies,  and  various  con- 
tracts affecting  interstate  commerce.  This  committee  know  well 
that  the  power  of  Congress  does  not  extend  to  every  individual  cor- 
poration or  combination  that  happens  to  engage  in  interstate  com- 
merce, except  to  the  extent  of  that  interstate  commerce.  It  can 
not  regulate  or  supervise  them  on  the  conjecture  that  they  are  liable 
to,  or  may  do  so,  or  intend  to,  and  it  seems  to  me  that  the  axiomatic 
objection  made  oy  the  ^eat  Chief  Justice  Marshall  in  1825  to  the 
attempt  to  do  things  indirectly  that  can  not  be  done  directly  is  very 
suggestive  at  this  stage:  '^That  which  can  not  be  done  directly  for 
defect  of  power  can  not  be  done  indirectly  for  the  same  reason.'' 

There  is  not  any  question  that  a  vast  amount  of  the  information 
that  is  here  sought  can  not  be  exacted  by  Congress  from  private 
corporations  through  anv  power  which  it  presently  possesses,  and 
it  is  sought  here  to  get  it  by  giving  immunity  from  law,  so  long  as  the 
six  sections  of  the  Sherman  antitrust  act  remains  in  force.  It  may 
even  be  said  that  it  is  sought  to  get  it  by  permission  to  commit  crime, 
for  this  is  a  penal  statute,  and  a  great  number  of  offenses  enumerated 
in  here  are  called  crimes.  Under  what  authority  and  under  what 
claim  of  expediency  can  it  be  asserted  to  be  good  legislative  policy 
to  confer  upon  any  executive  officer  of  the  Government  the  right  to 
pass  laws  to  meet  particular  conditions?  For  I  beUeve  the  argu- 
ment of  Judge  Davenport  with  respect  to  the  law  to  be  perfectly 
sound,  and  I  think  that  you  gentlemen  can  see  easily  that  in  every 
case  where  the  Commissioner  of  Corporations  is  asked  to  pai&  upon  a 
formal  contract  or  asked  to  pass  upon  this  or  that  form  of  combina- 
tion it  is  he,  and  he  alone,  who  not  only  declares  it  to  be  '' reasonable 
or  unreasonable,''  but  is  left  to  establish,  absolutely,  the  standard  by 
which  that  determination  is  to  be  reached.  This  legislation  proposes 
no  standard.  It  is  therefore  the  will  of  the  Commissioner  wliicli 
not  only  arbitrarily  declares  what  is  reasonable  or  unreasonable,  but 
establishes  a  private  decalogue  by  which  to  judge  it. 

The  only  daim  upon  which  such  a  demand  for  power  could  be 
predicated  is  the  existence  of  an  extraordinary  condition  in  the  busi- 
ness world  that  requires  it  to  be  found  and  used  where,  in  the  opinion 
of  the  recommender,  it  could  be  most  effectively  used.  Kneiss,  the 
German  writer,  calls  attention  to  exactly  the  same  condition  when 
the  King  and  council  sought  to  obtain  the  powers  necessary  to  do  the 
things  tnat,  in  the  King  s  opinion,  were  absolutely  essential  to  the 
welfare  of  the  people,  just  as  Cromwell  in  his  time  claimed  what  Presi- 
dent Roosevelt  has  so  aptly  phrased  in  his  life  of  Cromwell  in  describ- 
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ing  the  usurpation  of  alleged  necessary  authority,  *  *  Nobody  doubted 
that  Cromwell  wanted  good  government,  but  he  msisted  that  he  alone 
should  be  the  judge  of  what  constituted  good  government."  Ejieiss 
says  that  the  King  in  his  attempt  to  secure  from  Parliament  or  to 
exercise  rights  that  were  denied  to  him  by  the  existing  bill  of  rights, 
declared  that  his  power  rested  on  an  idea  of  ^^extraordinary  dictato- 
rial power  residing  in  the  King  which  in  any  state  crisis  could  thrust 
aside  self-imposed  laws  and  judicial  constitution  and  find  a  remedy 
by  extraordinary  measures,  jurisdiction,  and  ordinances." 

What  other  reasons  can  be  found,  Mr.  Chairman,  for  the  demand 
for  such  power  at  this  time,  or  for  the  attempt  to  exercise  it  in  such 
a  remarkable  manner,  and  is  Congress  to  pass  such  legislation  with- 
out any  reference  whatever  to  the  unusual  possibility  for  the  abuse 
of  such  power?  Is  it  not  true  that  men  are  still  himian,  still  subject 
to  the  temptations  that  come  from  the  possession  of  a  vast  and 
arbitrary  authority?  Can  you  not  conceive  as  quite  possible  a  con- 
dition in  which  officials  less  upright,  less  virtuous,  less  full  of  integ- 
rity, less  filled  with  the  spirit  or  the  desire  to  do  great  things  for 
the  public  welfare  than  tne  individuals  who  occupy  them  tonlay, 
might  hold  the  office  of  President  of  the  United  States  and  Commis- 
sioner of  Corporations?  Can  you  conceive  a  greater  temptation 
to  an  individual  than  one  that  would  come  in  times  of  great  national 
elections  when  the  support  of  men  of  great  fortunes  might  be  desired 
to  aid  in  dire  necessity  this  or  that  particular  party,  whether  it  be 
that  in  power,  seeking  to  retain  its  supremacy,  or  its  opponent, 
desiring  to  have  the  national  authority  transferred  to  its  care  and 
willing,  possibly,  under  the  temptation  of  a  supreme  stru^le,  to 
promise  considerations  of  the  greatest  importance  to  powerful  and 
wealthy  corporations  or  combinations  ? 

Mr.  LiTTLEFiELD.  You  refer  now  to  tnat  part  of  the  act  which 
vests  the  President  with  the  general  power  to  change  the  regulations 
any  time  he  likes  ? 

Mr.  Emert.  Yes,  sir;  and  also  the  various  powers  in  the  Commis- 
sioner of  Corporations. 

Mr.  LiTTLEFiELD.  But  the  President  has  the  power  to  establish 
new  regulations  and  eliminate  every  corporation  that  is  already 
registered. 

Mr.  Emery.  But  he  has  also  the  power  to  change  the  conditions 
under  which  an  organization  may  either  register  or  under  which  its 
registration  may  be  canceled,  and  he  has  the  power  to  fix  general 
regulations  as  to  what  information  shall  be  required  of  any  corpora- 
tion or  any  combination. 

Mr.  LiTTLEFiELD.  Then  your  proposition  is  that  he  may  make 
them,  as  he  pleases,  more  or  less  onerous? 

Mr.  Emeky.  Certainly;  and,  air,  if  it  be  the  lawful  conference  of  a 
discretionary  administrative  power  it  is  not  subject  to  review  by  any 
court,  and  if  it  is  an  improper  conference  of  executive  authority  then 
it  ought  not  to  be  conferred,  because  it  is  unlawful.  But,  sir,  if 
such  a  power  was  conferred,  and  if  a  condition  of  facts  exists  in  this 
country  such  as  the  one  upon  which  the  demand  for  such  power  is 
predicated;  if,  as  Mr.  Andrew  Came^e  declared  in  his  letter  to 
Mr.  Low — and  he  is  certainly  an  authority  on  the  subject — if  ninetv- 
nine  out  of  one  hundred  restraining  combinations  ought  to  he 
suspected  and  only  the  one — just  one — permitted  to  do  the  things 
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which  this  bill  would  permit  combinations  to  do,  then  there  exists,  sir. 
a  tremendous  power,  a  power  of  money,  of  enormous  and  widespreaa 
influence,  which  the  daily  press,  daily  lire,  and  the  constant  utterance 
of  pubUc  men  make  faimhar  and  certain.  If  that  power  exists  in  all 
the  dreadful  forms  of  popular  apprehension  in  the  inspired  descrip- 
tions of  executive  communications,  it  is  a  most  real  and  dangerous 
power,  imscrupulous  and  enormous.  If  it  has  one  tithe  of  the  influ- 
ences or  one  small  fraction  of  the  wickedness  constantly  attributed 
to  it,  imagine,  if  this  committee  can,  the  possibilities  of  temptation 
it  could  present  to  men  or  party  struggling  in  a  critical  contest  for 
national  control,  the  tribute  of  corporate  kingdom's  spread  seductively 
before  anxious  politicians,  the  riches  of  Croesus  loitering  about  empty 
party  treasuries,  and  should  a  party  fall  'twould  fall  as  Lucifer,  for 
the  last  vestiges  of  representative  government  would  disappear  and 
the  most  absolute  oligarchy  of  wealth  that  ever  Uved  would  sit  upon 
a  Federal  throne. 

And  now,  sir,  what  business  men  are  clamoring  here  for  this  legis- 
lation? I  think  I  have  the  right  to  say  that  I  represent  a  larger 
aggregation  of  business  interests  than  any  other  man  who  has  ap- 
peared before  this  committee.  There  are  numerous  well-known 
mdustrial  corporations  and  combinations  represented  among  the 
associations,  or  wliich  I  have  supplied  a  list  to  tnis  committee.  They 
are  solid,  substantial  business  interests;  they  are  the  employers  of 
millions  of  men;  I  can  say  it  advisedly,  I  believe  in  the  neighborhood 
of  three  millions.  They  represent  billions  of  money  invested  in  busi- 
ness. They  are  manufacturers  scattered  over  every  part  of  this 
country.  Are  they  asking  relief  from  this  oppressive  measure? 
Are  they  demanding  the  right  to  enter  into  contracts  and  combina- 
tions which  thej  believe  they  have  but  do  not  care  to  explain,  which 
they  believe  this  law  unjustly  restrains  them  from  doing? 

Mr.  LiTTLEFiELD.  You  mean  the  Sherman  antitrust  law? 

Mr.  Emery.  Yes.  I  speak  of  the  law  and  not  the  bill.  They  are 
great  and  substantial  business  interests,  and  they  have  not  asked  for 
such  legislation  because  they  realize  fully,  Mr.  Chairman,  that  where 
an  evy  of  great  magnitude  threatens,  there  must  be  small  and  tran- 
sient mconveniences  for  a  few  that  there  may  be  secure  and  perma- 
nent protection  for  all.  The  business  men  of  this  country,  1  tliink, 
as  a  whole,  are  fairly  familiar  with  the  general  features  of  this  partic- 
ular measure.  They  have  some  appreciation  of  the  inherent  diffi- 
culties of  legislation  upon  this  subject.  They  realize  the  Sherman 
law  to  be  a  remarkable  achievement.  The  whole  debate  in  the  Senate 
and  House  while  the  Sherman  Act  was  under  consideration  empha- 
sizes its  innate  difficulties.  Many  of  the  finest  legal  minds,  some  of 
the  most  practical  men  in  the  public  service  were  oppressed  with  the 
burden  of  their  subject.  They  did  not  take  it  lightly ;  they  considered 
their  subject  from  the  14th  of  August,  1888,  until  the  20th  of  June, 
1890,  when  the  act  was  passed.  Tnere  is  hardly  an  aspect  of  combi- 
nation activity  in  interstate  commerce  that  was  not  there  suggested, 
and  it  is  astonishing  to  observe  that  many  of  the  most  important  inter- 
pretations of  the  courts  were  during  the  course  of  the  various  debates 
practically  anticipated.  You  find  the  Klnight  case  almost  fully  dis- 
cussed by  Senator  George  of  Mississippi,  and  you  find  Senator 
Edmonds  protesting,  time  after  time,  against  proposed  amendments 
on  the  ground  that  they  would  overleap  their  power  and  fall  helpless 
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in  the  domain  of  intrastate  commerce.  He  knew  the  exceedingly 
narrow  compass  within  which  Congress  could  act,  and  as  Senator 
Spooner  saia  in  1900,  ten  years  after  the  act  was  passed,  no  greater 
body  of  lawyers  ever  sat  in  Congress,  or  ever  gave  greater  and  more 
impartial  study  to  a  great  legislative  measure,  and  ne  believed  they 
exhausted  the  power  of  Congress  on  this  subject. 

To-day  some  think  that  the  act  is  irksome,  that  it  goes  too  far. 
The  framers  of  this  act  could  never  be  accused  of  being  radical.  Surely 
(xeorge  of  Mississippi,  Vest  of  Missouri,  Edmunds  of  Vermont,  Gray 
of  Delaware,  Coke  and  Reagan  of  Texas,  whatever  may  have  been 
said  about  them,  were  never  accused  in  their  da^  of  radicalism.  They 
were,  and  are  still,  regarded  as  men  of  moderation,  and  yet  you  find 
each  of  them,  after  the  report  of  the  Judiciary  Conunittee,  malang  only 
one  objection  to  the  bill ;  they  did  not  believe  it  went  far  enough,  and 
they  would  have  liked  it  to  go  further.  They  made  the  law  just  as 
broad  and  just  as  general  as  tney  could.  That  law  has  been  before  the 
courts  of  the  United  States  over  250  times.  It  has  been  before  the 
Supreme  Court  of  the  United  States  fifty  times  at  least.    It  has  been 

f)retty  thoroughly  applied  and  interpreted,  and  I  rather  doubt  l^al 
ights  who  say  that  they  can  not  unaerstand  what  it  means  and  that 
they  themselves  are  in  doubt  and  difficulty  as  to  whether  it  applies  to 
particular  cases.  It  seems  to  me  that  there  is  not  a  piece  or  legisla- 
tion on  our  statute  books  that  has  received  more  thorough  con- 
sideration from  the  highest  courts.  It  is  a  great  and  effective  law, 
because  nobody  denies  its  effectiveness;  gentlemen  are  asserting  here 
that  it  is  too  effective,  that  it  reaches  too  many  and  goes  too  far, 
although  in  spite  of  the  complaints  before  this  committee  we  can  not 
see  any  evidence  in  the  criminal  courts  of  this  country  that  the  Federal 
Administration  has  pressed  it  too  far  or  too  energetically;  on  the  con- 
trary, there  seems  ample  room  to  believe  that  it  could  have  been 
pressed  with  much  more  vigor  quite  recently,  if  the  Loewe  decision 
nad  been  applied  to  a  number  of  combinations  who^  activities  were 
and  are  criminal  as  well  as  unlawful. 

Mr.  LiTTLEFiELD.  Did  you  read  the  last  message  ? 

Mr.  Emery.  I  did. 

Mr.  LiTTLEFiELD.  Did  you  find  there  the  evidence  of  a  combina- 
tion that  seems  to  have  been  discovered  by  a  gentleman  outside  of 
the  Department  of  Justice  ? 

Mr.  Emery.  I  saw  that,  a  combination  of  steel  men  in  Boston,  and 
I  call  that  to  your  attention  because  that  form  of  a  combination 
could  be  legalized  by  the  Commissioner  of  Corporations  under  this 
bill.  What  is  to  prevent  the  Commissioner  or  Corporations  from 
declaring  it  not  in  unreasonable  restraint  of  trade? 

Mr.  Malby,  I  see  by  the  more  recent  utterances  that  they  do  not 
agree  with  the  President  about  it. 

Mr.  Emery.  The  parties  to  the  combination? 

Mr.  LiTTLEFiELD.  A  legal  gentleman  by  the  name  of  Nathan  Mat- 
thews seems  to  have  discovered  this  condition.  What  I  h9.ve  been 
wondering  is  why  the  Department  of  Justice  does  not  seem  to  reach 
the  result  as  well  as  Nathan  Matthews. 

Mr.  Davenport.  The  great  trouble  about  it  is  that  most  of  those 
things  are  entirely  outside  of  the  scope  of  the  Sherman  Act. 
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Mr.  LiTTLEFiELD.  This  seems  to  have  been  considered  by  Mr. 
Matthews  to  be  witfiin  the  scope  of  the  Sherman  Act.  I  notice  that 
Mr.  SpeUing  is  here,  who  is  m  the  employ  of  the  Department  of 
Justice,  and  we  might  penetrate  our  views  into  the  Department  of 
Justice  through  Mr.  SpeUin^.  I  suggest  that  there  is  no  reason  why 
the  Department  of  Justice  snould  not  discover  these  things  as  well  as 
exceptional  conditions. 

Idr.  Spelling.  I  am  listening  only  as  an  individual. 

Mr.  Emery.  So  far  as  that  particular  contract  was  concerned,  I  did 
not  even  read  it;  I  saw  it  referred  to  both  in  the  press  some  time  ago 
and  in  the  Presidential  message,  but  it  is  a  fact,  Mr.  Chairman,  that  if 
such  a  contract  does  happen  to  be  in  restraint  of  trade,  under  the 
power  conferred  upon  the  Commissioner  of  Corporations  here,  it  is 
entirely  in  his  discretion  to  say  that  such  a  contract  would  be  in 
reasonable  or  in  unreasonable  restraint  of  trade.  We  have  had  con- 
siderable difficulty  with  this  biU,  because  the  shy  and  modest  violets 
of  the  bar,  whom  we  are  told  are  largely  responsible  for  its  legal 
phraseologv,  have  not  seen  fit  to  explain  what  is  meant  by  particular 
portions  of  it. 

But  let  me  call  your  attention  to  another  unusual  provision  in  the 
bill.  Possibly  Judge  Davenport  discussed  it,  because  it  would  be  a 
matter  of  special  interest  to  him.  I  noticed  it  was  asserted  here  on 
the  first  day  of  discussion,  and  afterwards,  that  this  bill  did  not  intend 
to  interfere  in  any  way  with  existing  actions;  that  all  rights  of  action 
presently  in  existence  were  left  undisturbed. 

Mr.  LiTTLEFiELD.  I  do  uot  think  that  is  quite  it.  I  do  not  know 
but  what  it  was  stated  that  way;  but  the  further  proposition  was 
whether  it  interfered  with  the  amount  of  damages  that  could  be 
recovered  in  any  existing  action,  which  is  quite  a  cRfl'erent  thing  from 
the  right  of  action.  The  right  of  action  may  be  still  maintained,  f)ut 
people  prevented  from  recovering  treble  damages. 

Mr.  Emery.  If  one  speaks  of  the  right  of  action  under  existing  law, 
he  would  naturally  refer  to  a  right  of  action  to  recover  treble  damages, 
but  if  a  bill  is  presented  that  interferes  with  the  amount  of  damages 
that  could  be  recovered  under  an  action  before  any  court,  it  would 
seem  indeed  that  such  a  provision  did  interfere  with  an  existing  right 
of  action. 

Mr.  Jenks.  There  was  certainly  no  intention  whatever  to  have 
this  bill  lessen  the  amount  of  damages  in  cases  now  pending. 

Mr.  LiTTLEFiELD.  The  bill  says  so. 

Mr.  Jenks.  My  impression  is  it  does  not  do  anything  of  the  kind. 

Mr.  LiTTLEFiELD.  1  think  the  gentlemen  who  drew  the  bill,  and 
probably  drew  the  redraft,  have  been  unfortunate  in  expressing  them- 
selves. Why  they  beat  about  the  bush  to  legislate  these  people  out 
of  court  in  one  section  and  legislate  them  in  in  another  I  can  not  quite 
see.  I  know  what  your  view  is,  but  there  is  not  the  sl^htest  doubt 
to  my  mind,  their  attention  is  already  called  to  it.  1  called  your 
attention  to  it  in  the  beginning,  that  tins  act  did,  in  one  section,  legis- 
late them  out  of  court,  although  it  undertook  to  legislate  them  in  in 
another.  Here  they  present  their  redraft,  but  they  did  the  same 
thing,  when  three  words  would  have  taken  care  of  the  whole  thing. 
.Why  do  they  use  that  verbiage?    Of  course  you  are  not  responsible 
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for  it,  but  I  think  the  attorneys  who  drew  that  could  have  done  that  in 
a  more  direct  way.  I  do  not  think  there  is  any  lej^itimate  purpose  to 
be  obtained  in  that  method.  That  is  not  a  criticism  or  you,  Mr. 
Jenks,  because  I  do  not  hold  you  responsible  for  the  legal  phraseology 
of  this  bill  or  this  amendment. 

Mr.  Emery.  It  certainly  gives  the  bill  an  appearance  of  having  been 
framed,  so  far  as  that  section  is  concerned,  with  the  intention  of  reliev- 
ing persons  presently  in  court  of  the  penalties  being  enforced  against 
them. 

Mr.  Jenks.  I  can  say  with  perfect  positiveness  that  that  was  not 
the  intention,  in  any  sense,  and  if  that  is  thought  to  be  the  eflfect  of  the 
bill,  I  trust  the  committee  will  see  to  it  that  it  is  changed. 

Mr.  Emery.  Professor  Jenks  realizes  that  I  am  not  reflecting  on 
him,  but  what  I  want  to  say  is  that  we  naturally  conclude  that  a  bill 
of  this  kind  means  what  it  says  and  hold  people  for  the  foreseen  con- 
sequences of  their  own  acts,  and  it  can  not  be  said  that  attorneys  of 
the  distinction  of  the  gentleman  who  framed  this  language  were 
without  a  full  knowledge  of  its  meaning. 

Mr.  Jenks.  The  last  section  covers  it  fully. 

Mr.  Emery.  Section  7  goes  on  to  restrict  a  plaintiff  to  the  recovery 
of  actual  damages,  and  says: 

That  in  any  suit  for  damages  under  section  seven  of  the  said  act  approved  July  second, 
eighteen  hundred  and  Dinetv,  based  upon  a  right  of  action  accruing  prior  to  the  passage 
of  this  act,  the  plaintiff  shall  be  entitled  to  recover  only  the  damages  by  him  sustained 
and  the  costs  oi  suit. 

The  fourth  section  goes  on  to  provide,  on  line  7,  page  9: 

Anything  herein  contained  to  the  contrary  notwithstanding  all  actions  and  proceed- 
ings now  or  heretofore  pending  under  or  by  virtue  of  any  provision  of  the  said  act,  etc. 

That  lan^age  only  applies  to  the  fourth  section.  It  does  not  say 
"anything  in  this  act  contained;"  it  says  "anything  herein  con- 
tained,'' and  certainly  no  one  could  construe  it  to  apply  to  anything 
more  than  the  section  of  which  it  is  a  part. 

Mr.  LrrxLEFiELD.  All  that  the  last  section  does  is  to  provide  that 
the  action  can  be  prosecuted  to  final  effect.  That  does  not  aflfect 
the  right  of  action.  The  right  of  action  is  for  the  injury;  the  damages 
is  an  entirely  different  thing,  and  the  act  goes  on  to  say,  "and  all 
judgments  and  decrees  heretofore  or  hereafter  made'' — they  might 
have  a  judgment  in  their  favor  for  single  damages  only — "in  any 
such  actions  or  proceedings  may  be  enforced  in  tne  same  manner." 
You  provide  here  by  section  2  for  a  judgment  only  for  single  damages, 
and  then,  in  order  to  rehabilitate  these  people,  provide  that  that 
judgment  and  that  decree  shall  be  enforced  just  exactly  as  it  would 
have  been  if  this  act  had  not  been  passed.  So  it  would,  but  it  would 
only  be  for  single  damages.  I  do  not  know  whether  these  fellows 
meant  it  or  not,  but  the  significance  of  it  is,  and  I  called  attention  to 
it,  that  it  did  legislate  them  out  in  one  section  and  legislated  them  in 
in  another.  This  does  not  even  legislate  them  in.  I  do  not  think 
you  intend  that. 

Mr.  Jenks.  I  do  .not  think  that  was  what  was  intended  by  any 
person  working  on  this  bill. 

Mr.  Littlefield.  I  will  not  go  so  far  as  to  say  that  the  lawyers 
who  drew  it  intended  it,  but  if  they  did  not,  they  were  extremely 
unfortunate  in  the  language  used. 
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Mr.  Davenport.  Professor  Jenks,  in  doing  it,  if  those  persons  who 
have  been  subjected  to  all  this  loss  and  injury  have  not  yet  brought 
suit  they  are  to  be  cut  out?  You  do  intend  to  let  them  out  under  the 
treble  damage  clause? 

Mr.  Jenks.  Because  we  think  that  clause  is  unjust. 

Mr.  LiTTLEFiELD.  Is  it  any  more  unjust  in  the  suits  now  pending 
than  in  the  suits  hereafter  to  be  brought? 

Mr.  Jenks.  I  shall  speak  on  that  subject. 

Mr.  Emeby.  I  want  to  say  a  word  with  reference  to  this  proposal 
to  amend  the  seventh  section  reducing  treble  to  actual  damages.  The 
whole  tendency  of  the  amendments  suggested  to  this  law  from  1890 
to  date  has  been  to  increase  the  penalties  of  the  law,  and  not  de- 
crease them.  The  chairman  of  the  committee  will  remember  that  in 
a  bill  he  introduced  in  the  House  the  punishment,  instead  of  being 
six  months'  imprisonment  with  a  fine  of  $5,000,  was  raised  to  two 
years'  imprisonment  with  a  fine  of  $5,000,  and  the  attempt  being  made 
to  make  the  penalties  heavier,  not  lighter.  Mr.  Ray,  of  New  York, 
said  in  the  House  on  June  2,  1900: 

] desire  to  Bay  in  regard  to  that  proposed  amendment  that  it  adds  the  proviso  that 
the  minimum  sum  to  be  recovered  snail  not  be  less  in  any  case  than  |250  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee.  Under  the  present  law  the  person 
recovering  damages  for  a  violation  of  the  interstate-conmierce  act  of  1890  recovers  so 
small  a  sum  that  nis  remedy  is  inefficient,  and  he  will  not  go  to  the  expense  of  engag- 
ing a  lawyer  and  instituting  proceedings  to  enforce  the  law.  The  result  is  that  the 
law  has  not  been  enforced,  reople  choo^  to  suffer  the  ills  that  they  do  suffer  by 
reason  of  a  violation  of  their  rights  (rather)  than  to  go  to  law  to  recover  a  quarter  of  the 
sum  they  have  to  expend  in  order  to  obtain  their  damages.  Therefore  the  committee 
has  thought  it  advisable  and  wise  to  add  that  proviso,  so  that  a  person  recovering 
damages  will  recover  a  reasonable  attorney's  fee  and  $250  damages,  if  he  recovers 
anything. 

So  the  tendency  of  Congress  has  been  to  make  the  penalties  more 
severe.  There  is  absolutely  no  reason  for  the  distinction,  except  one, 
and  that  is  the  proposition  hinted  at  and  suggested,  and  I  suppose  it 
will  ultimately  be  asserted  that  combinations  of  labor  actmg  in 
restraint  of  trade  ought  not  to  be  punished  Uke  others  who  act  in 
restraint  of  trade. 

Mr.  LiTTLEFiELD.  I  suppose  this  provision  is  general. 

Mr.  Emery.  It  is  general,  but  the  course  of  the  discussion  here  has 
suggested  that  the  proponents  of  this  bill  believe  that  on  account  of 
some  alleged  bitterness  existing  between  organizations  of  employers 
and  orgamzations  of  labor  there  is  a  tendency  to  enforce  this  bill  with 
some  bitterness,  so  that  organizations  of  labor  liable  for  treble  dam- 
ages would  be  sued  in  various  parts  of  the  country  and  the  property 
or  the  members,  if  they  had  any,  would  be  levied  m  execution.  The 
gentlemen  have  framed  that  section  of  the  bill  with  the  thought  of 
relieving  combinations  of  labor  as  much  as  possible  from  the  conse- 
quences of  their  criminal  acts.  What  reason  is  there  for  endeavoring 
to  create  not  merely  a  favored  class  of  combinations,  but,  after  they 
have  violated  the  law,  providing  a  favored  class  of  criminals  ?  That 
withdraws  equal  protection  of  the  law  absolutely. 

Mr.  LiTTLEFiELD.  This  section  applies  to  all  combinations. 

Mr.  Emery.  I  know  it  does.  It  appUes  to  all  in  the  reduction  of 
damages  from  treble  to  actual,  but  the  practical  purpose  was  to  pro- 
tect one  kind  of  offenders. 

Mr.  LiTTLEFiELD.  But  tlie  legal  effect  of  it  is  universal. 
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Mr.  Emery.  The  legal  effect  of  it  is  universal,  but  the  practical 
effect  is  what  I  emphasize. 

Mr.  Ltttlefield.  I  want  to  make  this  inquirv',  whether  or  not,  in 
your  judgment,  if  this  amendment  prevailed  an3  the  provision  as  to 
treble  damages  was  repealed,  it  would  be  possible  for  a  plaintiff 
sounding  on  a  cause  of  action  of  that  character  to  recover  exemplarr 
or  punitive  damages  of  the  defendants? 

Mr.  Emery-.  I  do  not  see  how  he  could.  His  damages  would  be 
confined  to  the  amount  fixed  bv  the  statute. 

Mr.  LiTTLEFiELD.  If  jour  construction  is  sound,  and  the  amend- 
ment was  adopted,  that  would  create  an  extension  of  the  ordinary 
rule  of  damages  that  applies  to  all  sorts  of  torts,  because  it  is  a 
principle  of  common  law  that  under  proper  condition  a  jury  may 
assess  damages  by  way  of  example  or  punishment.  That  is,  under 
casOvS  of  great  aggravation.     That,  I  think,  applies  to  all  torts. 

Mr.  Emery.  Perhaps  our  strongest  objection  to  this  measure  is 
based  upon  the  deliberate  attempt,  through  section  4,  to  legalize,  m) 
far  as  such  a  statute  may,  the  doing  of  things  by  combinations  of 
workingmen  in  restraint  of  interstate  trade  that  are  forbidden  to 
combinations  of  any  other  kind.  I  am  not  going  to  discuss  the  eflfect 
of  the  language  in  section  4.  It  has  been  fully  discussed  by  Mr. 
Davenport,  and  I  can  not  see  any  reason  to  doubt  that  the  con- 
struction tnat  he  has  placed  upon  it  is  correct  and  that  the  effect  of 
such  language  would  be  not  to  legalize  the  boycott,  if  you  please,  but 
to  withdraw  any  penalty  now  existing  against  its  application  to  inter- 
state commerce. 

Mr.  LiTTLEFiELD.  The  amendment  is  section  3. 

Mr.  Emery.  Section  3,  yes,  sir;  *  ^nothing  in  this  act'* 

Mr.  L1TTJ.EFIELD.  Then  withdraw  section  4  and  substitute  for  it 
section  3. 

Mr.  Emery.  It  is  simply  changing  the  position  of  the  sections. 

Mr.  LiTTLEFiELD.  That  is  the  one  that  contains  the  qualification 
of  '^unlawful  at  common  law.  " 

Mr.  Emery.  We  hold  that  the  effect  of  that  section  is,  so  far  as  such 
a  statute  can,  to  legalize  the  boycott  of  interstate  trade,  to  legalize  the 
black  list  by  permitting  employers  to  combine  to  prevent  men  from 
securing  employment,  to  legalize,  by  the  language  "strike  for  any 
cause,''  combinations  to  strike  without  any  reference  to  the  purpose  of 
the  strike,  whether  it  be  malicious  or  otherwise,  and  all  forms  of  sym- 
pathetic strikes  where  innocent  persons  are  attacked. 

Mr.  LiTTLEFiELD.  A  "strike  for  any  cause;"  would  that  authorize 
a  strike  such  as  was  passed  upon  in  the  Debs  case  ? 

Mr.  Emery.  Surely;  not  only  in  that  case,  but  in  the  Toledo  and 
Ann  Arbor  case,  under  the  famous  rule  12. 

Mr.  LiTTLEFiELD.  Was  that  the  case  of  Geiger  v.  Otis  ? 

Mr.  Emery.  No;  the  Toledo  and  Ann  Arbor  v,  Pennsvlvania  et  al. 
That  is  where  the  Toledo  and  Ann  Arbor  Railroad  sought  an  injunc- 
tion against  the  Pennsylvania  Railroad  because  they  were  about  to 
make  a  breach  of  contract  to  haul  their  cars.  The  Buck's  Stove  and 
Range  Company  might  supply  a  suggestion  for  a  combination  of 
anotner  kind.  The  men  might  strike  because  they  were  asked  to  han- 
dle the  goods  of  a  boycotted  or  ^'  unfair"  manufacturer. 

Mr.  Littlefibld.  The  Buck's  Stove  and  Danbury  Hat  cases  were 
both,  I  believe,  peaceable  boycotts. 
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Mr.  Emery.  Both,  absolutely.  There  is  nothing  in  the  term  "  boy- 
cott^' itself  that  even  suggests  or  insinuates  violence.  Violence 
might  occur  incidentally  to  a  boycott,  but  there  is  nothing  in  a  boy- 
cott, any  more  than  in  a  strike,  that  connotes  violence. 

Finally,  it  would  legalize  all  forms  of  combinations  or  contracts 
between  employers  and  employees  to  secure  satisfactory  terms  of 
labor.  I  do  not  think  the  gentlemen  realize,  when  they  use  such 
lanmiage,  that  the  worst  forms  of  industrial  combinations  of  which 
we  have  any  knowledge  are  those  where  the  organization  of  labor  on 
the  one  hand,  to  secure  a  monopoly  of  employment  for  its  members, 
agrees  with  a  combination  of  employers  on  the  other  not  to  work  for 
any  man  not  a  member  of  the  employers'  association,  while  they 
agree  not  to  employ  any  man  not  a  member  of  the  union  party  to 
the  agreement.  Tnus  on  the  one  side  the  competition  of  outside 
contractors  or  outside  dealers  is  prevented  l>y  the  fact  that  the 
union  will  not  work  for  any  man  not  a  member  of  the  employers' 
association,  and  will,  of  course,  strike  if  any  nonunion  man  be  em- 
ployed; while  on  the  other  hand  the  employers  guarantee  absolute 
protection  against  the  competition  of  nonunion  men.  Such  an  agree- 
ment is  partly  illustrated  in  New  York  to-day. 

Mr.  LriTLEFiELD.  In  what  trade  in  New  York? 

Mr.  Emery.  In  the  Building  Trade  Employers'  Association  of  New 
York.  The  building  trade  employers  aCTee  not  to  employ  any  not 
members  of  the  union.  I  do  not  know  that  the  union,  on  their  part, 
agreed  to  work  for  none  not  members  of  the  employers'  association, 
but  that  condition  has  existed  elsewhere,  notably  in  Chicago  in  the 
first  great  teamsters'  strike.  In  that  case  the  Coal  Dealers'  Associa- 
tion of  the  city  of  Chicaco  had  an  agreement  with  the  coal  teamsters 
not  to  employ  any  but  the  members  of  their  union,  and  they  agreed, 
in  turn,  not  to  work  for  any  one  not  a  member  of  the  Coal  Dealers' 
Association,  with  the  reiault  that  there  was  no  possibility  of  an  out- 
side coal  dealer  coming  into  Chicago  and  selling  coal  to  any  of  the 
great  store  and  office  buildings,  or,  to  some  extent,  to  the  great  factories 
there,  because  if  service  were  withdrawn  other  supplies  could  not  be 
secured,  and  all  sorts  of  difficulties  were  met  with,  during  some  of 
which  disputes  a  number  of  the  office  buildings  were  absolutely  with- 
out coal  and,  therefore,  power  and  heat.  That  led  finally  to  a  great 
strike. 

In  San  Francisco  similar  conditions  have  existed.  The  Mill 
Owners'  Association  of  the  city  of  San  Francisco,  an  association  of 
men  owning  a  majority  of  the  planing  mills  of  that  city,  entered  into 
an  agreement  with  the  millmen's  union  by  virtue  of  which  the  mill- 
men^  union  were  to  receive  a  certain  advance  of  wages  and  an  eight- 
hour  day,  the  consideration  for  the  contract  being  a  promise  that  the 
Building  Trades  Council  of  San  Francisco,  a  combination  of  fifty-one 
unions,  agreed  not  to  work  on  any  building  material  that  did  not  bear 
the  stamp  of  an  eight-hour  planing  mUl.  At  the  time  that  agreement 
was  entered  into,  not  only  were  the  members  of  the  Millmen's  Asso- 
ciation of  San  Francisco  the  only  planing  mills  in  that  State  on  an 
eight-hour  schedule,  but  there  were  no  planing  mills  in  the  United 
States  operated  on  an  eight-hour  basis,  although  there  were  numerous 
union  mills. 

The  Union  Lumber  Company  of  San  Francisco  and  one  or  two  other 
planing  mills  refused  to  become  parties  to  this  contract.     As  a  con- 
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sequence  their  lumber  was  boycotted.  Every  man  they  sold  to 
received  notice  that  if  he  used  it  m  construction,  his  building  would  be 
boycotted;  that  every  endeavor  he  made  to  continue  operations  would 
be  met  by  sympathetic  strikes  and  bojcotts.  In  several  cases,  after 
limiber  had  been  delivered  at  points  distant  from  San  Francisco,  the 
agent  of  the  union  followed  it  and  the  consignee,  being  frightened 
by  threat  of  attack,  sent  the  lumber  back  from  places  70  or  80  miles 
from  San  Francisco.  In  the  city  of  San  Francisco  the  building  unions 
refused  to  work  upon  lumber  that  did  not  bear  the  eight-hour  stamp 
and  consequently  caused  strike  after  strike  on  buildings  where  sucb 
nonunion  lumber  was  used,  but,  as  an  example  of  the  logical  outcome 
of  these  conditions,  there  was  this  incident.  The  Brunswick-Balke- 
CoUender  Company  took  a  contract  to  lay  a  bowling  alley  in  San 
Francisco.  The  maple  flooring  was  raised  and  milieu  in  Michigan, 
there  being  no  maple  wood  on  the  Pacific  coast.  It  was  finished  m  a 
union  mill;  it  bore  a  union  stamp. 

Mr.  LiTTLEFiELD.  In  Michigan? 

Mr.  Emery.  In  Michigan.  It  was  brought  to  San  Francisco,  and 
not  a  carpenter  or  a  joiner  would  lay  the  flooring  until  the  wood, 
finished  and  ready  to  be  laid,  had  been  taken  to  one  of  the  eight-hour 
mills  and  the  regular  sizing  price  of  $2  per  thousand  had  been  paid 
for  the  placing  of  the  eight-hour  union  stamp  on  the  existing  stamp  of 
the  nine-hour  mill.  Then,  and  not  until  then,  was  that  flooring  laid, 
and  it  would  have  been  impossible  under  industrial  conditions  that 
then  existed  in  San  Francisco  to  lay  that  flooring  except  under  those 
conditions.  That,  I  believe,  was  a  criminal  combination  in  restraint 
of  trade.  They  certainly  interfered  very  seriously  with  the  interstate 
commerce  of  tne  Brunswick-Balke-Collender  Companj'.  That  is  but 
one  of  numerous  incidents  that  occurred  at  that  time.  These  com- 
binations went  so  far  in  the  exercise  of  autocratic  power  under  that 
agreement  that  they  began  to  adopt  the  language  in  which  autocratic 
power  expresses  itself,  so  that  the  Buildii^  Trades  Council  "sum- 
moned'* into  its  presence  dealers  in  lumber  who  used  the  lumber  of 
nonmembers  of  tne  combination  and  "ordered"  them — to  use  their 
exact  words,  "You  are  herebv  directed  to  appear  before  such  and 
such  an  organization  of  the  millmen,*'  or'"  before  the  Building  Trades 
Coimcil  of  San  Francisco  on  such  a  date  and  show  cause,  if  any  you 
have,  why  you  should  not  be  fined  or  punished  for  that  violation  of 
this  by-law  of  the  Building  Trades  Council  of  San  Francisco." 

I  say  that  under  this  proposed  bill  just  such  combinations,  the  pos- 
sibilities of  which  are  only  dimly  realized  at  the  present  time,  are 
legalized,  and  their  activities  in  restraint  of  interstate  trade  would  be 
absolutely  without  penalty. 

Mr.  Littlefield.  All  of  these  agreements  were  peaceable  in  their 
character? 

Mr.  Emery.  Absolutely.  I  had  in  San  Francisco  a  canceled  check 
for  $500,  a  fine  paid  by  a  man  for  using  "nontrusf  lumber.  He 
paid  that  to  get  out  from  under  the  boycotts  and  strikes  which 
would  have  occurred  had  he  not  paid  his  fine.  TTiat  combination 
would  be  absolutely  legalized  here,  and  just  conceive  for  a  moment— 
because  the  illustration  has  beeji  previously  used,  and  I  do  not  adopt 
the  name  invidiously — a  combination  between  a  great  corporation 
and  its  employees,  havii^g  for  its  purpose  the  attempt  to  monopolize 
the  market  for  their  particular  product.     Imagine  the  possibilities  of 
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a  corporation  like  the  United  States  Steel.    They  do  not  need  it, 
perhaps.     They  are  the  only  producers  of  steel,  it  is  true. 

Mr.  LiTTLEFiKLD.  That  is  not  quite  correct. 

Mr.  Emery.  They  manufacture  70  per  cent  of  the  steel  used  in  the 
United  States. 

Mr.  LiTTLEFiELD,  In  some  parts  of  it. 

Mr.  Emeby.  And  their  control  over  the  market  is  so  great  that  I 
say  that  they  do  not  need  that.  I  can  well  imagine  a  combination 
between  any  of  these  great  corporations,  or  a  combination  of  great 
corporations  having  fifty  or  sixty  or  seventv-five  or  one  hundred  thou- 
sand employees,  agreeing  to  accept  the  inaustrial  conditions,  demand 
in  return  for  the  aSiliate  aid  of  the  unions  to  compel  the  exclusive  use 
of  the  materials  of  that  corporation.  In  the  absence  of  a  law  that 
would  reach  a  combination  of  that  kind,  that  could  absolutely 
monopolize  a  particular  field  of  interstate  commerce,  competition 
could  be  completely  destroyed, 

Mr.  LrrTLEFiELD.  Your  proposition  is  that  that  kind  of  a  combi- 
nation is  precisely  and  in  terms  authorized  by  section  3 1 

Mr.  Emeby.  Absolutely. 

Mr.  Littlefield.  And  does  not  depend  at  aU  upon  registration  or 
certification  of  the  contract  1 

Mr.  Emeby.  Absolutely  not;  indeed,  it  is  a  contract  that  does  not 
have  to  be  registered. 

Mr.  LrrTLEFiELD.  Your  proposition  is  that  that  is  expressly  au- 
thorized by  section  3  by  the  use  of  the  term  *' peaceable? 

Mr.  Emeby.  It  says  *^to  combine  or  to  contract  with  each  other 
or  with  employers  for  the  purpose  of  peaceably  obtaining  from 
employers  satisfactory  terms  ror  their  labor  or  satisfactory  conditions 
of  employment.*'  I  say  that  language,  so  far  as  it  can,  legalizes  the 
very  condition  I  have  here  described. 

Mr.  Littlefield.  And  then,  when  it  says  what  you  have  read,  it 
authorizes  the  ** peaceable,"  notwithstanding  that  might  be  prohib- 
ited by  common  law;  that  is  quite  obvious. 

Mr.  Emery.  Then  we  are  left  in  the  position  of  finding  out  what 
the  common  law  is. 

Finally,  Mr.  Chairman,  the  whole  proposition  here,  summed  up 
as  the  chairman  has  well  summed  it  up  time  after  time,  is  a  proposi- 
tion to  make  it  lawful  for  one  body  of  men  to  do  that  which  is  crim- 
inal and  unlawful  for  another  body  of  men  to  do,  and  that  proposi- 
tion must  have  been  the  subject  oi  discussion  in  the  Judiciarv  Com- 
mittee of  the  Senate  in  1901.  I  called  your  attention  to  Senator 
Spooner's  remarks  on  that,  when  he  said  he  would  not  be  hurried 
into  demagogic  action. .  They  were  discussing,  you  will  remember,  the 
exception  of  labor  organizations  from  the  Sherman  antitrust  act  pro- 
vided for  in  the  House  amendment ;  they  were  discussing  that  stripped 
of  every  other  amendment,  and  even  Senator  Teller  said  he  would 
not  vote  for  such  an  amendment. 

Mr.  Littlefield.  Inasmuch  as  section  3  is  expressly  confined  to 
labor  conditions  and  does  not  apply  to  business  conditions,  what  is 
^e  reason  it  is  not  obnoxious  to  tne  combinations  expressed  in  the 
President's  message?  He  says  a  discrimination  would  be  unconsti- 
tutional. When  this  is  confined  to  labor  conditions  only  and  does 
not  apply  to  other  conditions,  why  is  that  not  a  discrimination 
and  therefore  obnoxious  to  his  constitutional  proposition. 

3974r^-08 a 
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Mr.  Embrt.  That  certainly  seems  to  be  obnoxious  not  onlj  to  his 
constitutional  proposition,  but  to  the  constitutional  pro|K>sition  that 
exists  outside  of  Ms  views  on  those  subjects.  I  submit,  finally — 
and  this  is  going  to  be  final  this  time 

Mr.  LiTTLEFiELD.  This  is  not  like  Patti's  last  farewell  engagement? 

Mr.  Emert.  Finally  thece  is  this  very  serious  consideration  that 
I  think  Congress  ougnt  to  have  in  mind  when  asked  to  enact  radical 
and  novel  legislation;  that  the  Federal  Government  is  the  mirror  of 
good  form,  legislatively  speaking,  to  the  States.  At  least  it  does 
supply  the  constant  models  that  are  followed  by  State  legislatures,  so 
far  as  experience  teaches  us.  From  the  time  that  the  Sherman 
antitrust  law  was  passed,  in  1890,  every  State  felt  it  was  necessary  to 
have  upon  its  statute  books  an  antitrust  act  of  some  kind  or  other, 
and  we  have  had  all  sorts  and  forms  of  statutes,  to  which  attention 
was  called  by  Mr.  Levi  Mayer  when  he  said  that  it  occurred  to  him 
that  the  gentlemen  who  sought  immunity  under  this  bill  might  come 
under  the  Federal  jurisdiction  for  immunity,  and  in  doing  so  would 
find  that  they  had  furnished  evidence  of  their  violation  of  the  law 
in  46  other  jurisdictions.  If  the  Congress  of  the  United  States  places 
before  the  people  a  bill  modeled  upon  class  distinctions,  making  it  an 
offense  for  one  man  to  do  a  thing  and  making  it  lawful  for  another 
man  or  set  of  men  to  do  the  same  thing,  if  it  offers  opportunities  for 
immunity,  not  only  for  past  offenses,  but  supplies  permits  for  future 
offenses  against  trade;  if  it  ever  declares  in  the  substantial  law  of 
this  land  an  arbitrarjr  distinction  between  combinations  affecting 
interstate  commerce  without  objective  reality'  and  aeainst  all  experi- 
ence, asserting  that  organizations  with  capital  stock  have  a  power 
to  interfere  with  interstate  commerce  and  voluntary  organizations 
do  not  have,  you  can  expect  every  State  legislature  in  the  United 
States  to  begin  to  put  similar  ideas  upon  their  books. 

Mr.  LiTTLEFiELD.  They  have  repeatedly  been  set  aside  in  the 
States,  legislation  of  this  character,  discriminating  in  favor  of  labor- 
ing men  and  farmers. 

Mr.  Emery.  I  know  that. 

Mr.  LiTTLEFiELD.  As  a  violation  of  the  fourteenth  amendment. 

Mr.  Emery.  We  are  concerned  not  alone  with  the  legaUty  of  such 
propositions,  but  we  know  that,  as  a  matter  of  practical  experience, 
whenever  bad  laws  framed  upon  class  considerations  and  class 
demands  creep  on  the  statute  books  of  the  nation  they  are  imitated 
by  the  legislatures  of  the  various  States,  often  for  poUtical  reasons 
alone.  It  costs  trouble  and  time  to  strip  unconstitutional  measures 
from  the  statute  books,  and  in  the  meantime  it  has  worked  a  hard- 
ship upon  many  portions  of  the  community. '  You  notice  especially 
that  wherever  class  legislation  is  demanded  and  acceded  to,  when 
the  courts  under  their  oath  and  under  the  pow^er  conferred  upon 
them,  either  by  the  Constitution  or  the  statute,  find  such  class  legis- 
lation to  be  unconstitutional  and  invalid,  it  increases  the  resentment 
of  those  people  in  whose  favor  such  legislation  has  been  given  and 
embitters  them  against  the  courts.  I  do  not  believe  it  is  the  inten- 
tion of  Congress  or  any  other  legislative  body  with  a  due  regard  for 
its  duty  to  hastily  pass  legislation  that  will  be  imitated  through 
the  country,  that  will  increase  the  unfortunate  disrespect  for  the 
courts  of  our  country  that  is  so  widely  prevalent.  So,  I  say,  for 
that  reason  Congress  ought  not  to  enact  such  legislation,  and  it 
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ought  to  be  particularly  careful  about  the  example  it  sets  to  the 
State  le^slatures.  Wliile  <Nifi  of  the  committees  of  this  House  was 
considenng  an  eight-hour  bill  which  would  endeavor,  indirectly,  to 
enforce  an  eight-hour  day  in  private  employment,  the  various  State 
legislatures  have  considered  all  sorts  of  propositions  based  upon  gov- 
ernmental regulation  of  hours,  wages,  or  working  conditions,  and  in  so 
conservative  a  Commonwealth  as  Massachusetts  there  is  recom- 
mended a  bill  which  provides  that  on  all  public  works  union  labor  at 
union  wages  shall  be  exclusively  employed.  We  know  that  such  leg- 
islation as  that  is  absurd  on  its  face,  but  such  legislation  does  actually 
creep  through  State  legislatures. 

Mr.  LiTTLEFiBLD.  Do  you  know  any  State  legislatures  through 
which  it  creeps  with  such  voluminousness  as  in  tne  State  of  Massa- 
chusetts 1 

Mr.  Malby.  It  has  not  gone  through. 

Mr.  Emery.  But  it  has  oeen  suggested  there. 

Mr.  LiTTLEFiELD.  Do  you  know  of  any  State  that  is  more  subject 
to  cases  of  that  kind? 

Mr.  Emery.  Well  Congress  has  its  share  of  odd  suggestions. 
There  is  presently  before  the  courts  of  New  York  a  law  not  only  regu- 
lating hours  of  work  on  the  subject-matter  of  public  contracts,  but 
also  that  the  prevailing  rate  of  wages  shall  be  paid.  As  the  law  reads 
it  provides  that  the  standard  of  the  prevailing  rate  of  wages  is  not 
that  wage  rate  of  the  place  where  the  particular  work  is  being  done 
for  a  municipality  or  ror  the  State  but  that  of  the  place  where  that 
work  is  ultimately  to  be  set  up,  so  that  if  a  desk  or^other  requirement 
for  a  public  school  in  the  city  of  New  York  is  being  manufactured  in 
the  city  of  Rochester,  the  scale  of  wages  for  the  artisans  engaged  on 
those  pieces  of  furniture  must  be  the  rate  of  wages  that  woula  be  paid 
for  similar  work  done  in  the  city  of  New  York.  A  business  man  in 
the  State  of  New  York  must  not  only  know  the  prevailing  wages  in 
his  own  neighborhood,  but  he  must  know  the  rate  of  wages  for  every 
conceivable  piece  of  work  that  may  be  done  for  any  place  in  New 
York,  or  he  can  not  eet  his  money  when  his  contract  is  executed.  It 
is  legislation  of  that  kind,  legislation  that  has  class  distinctions  as  its 
basis  and  paternalism  as  its  inspiration,  receiving  frequent  considera- 
tion from  the  Federal  Government  that  excites  the  action  of  many 
State  legislatures. 

Mr.  MALBY.  There  is  one  question  which  I  would  be  pleased  to  ask 
you.  The  claim  is  made  on  behalf  of  the  proponents  or  this  bill  that 
the  Sherman  Act  is  impracticable  in  its  operations.  According  to  my 
understanding  they  do  not  propose  to  do  anybody  an  injury^  out  try 
to  do  somebody  some  good.  If  this  bill  does  not  accomphsh  that, 
what  affirmative  legislation  or  amendments  to  that  act  have  you 
gentlemen  to  offer?  That  is  our  business  here;  we  are  trying  to  fmd, 
if  there  be  a  condition  existing  here  to  which  business  men  object, 
how  can  we  modify  or  amend  that  law  so  as  to  relieve  the  business 
of  the  country  of  conditions  which  they  find  are  oppressive?  For 
instance,  I  know  that  the  business  men  of  the  country  do  find  it 
oppressive ;  you  know  that  they  find  it  oppressive ;  people  are  violat- 
ing the  law;  they  are,  obliged  to  violate  the  law. 

Mr.  LiTTLEFiELD.  Said  to  be. 

Mr.  Malby.  The  president  of  the  Business  Men's  Association  of 
the  city  of  New  York,  who  addressed  us  some  time  ago,  said  that 
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almost  every  business  man  was  violating  the  law.  A  man  does 
not  like  to  sleep  on  a  pillow  which  is  stuffed  with  violations  of  criminal 
law.  I  know  of  a  friend  of  mine,  or  two,  who  are  now  before  the 
United  States  grand  jury  in  the  State  of  New  York,  who  are  said  to 
have  violated  the  law  and  are  about  to  be  committed  for  contempt 
because  they  do  not  produce  the  books  of  the  company  and  corpora- 
tion, and  so  forth.     Is  there  any  way  to  relieve  that  situation  ? 

Mr.  Emery.  I  think,  if  you  will  permit  me,  that  much  of  the  ail- 
ment that  you  suggest  on  the  part  of  the  proponents  of  this  bill  is  a 
gratuitous  presumption  founded  upon  facts  not  proven.  In  all  the 
sessions  of  this  committee,  with  all  the  gentlemen  who  have  appeared 
before  it,  the  conditions  which  are  asserted  to  be  necessary  for  the 
conduct  of  right  business  and  which  are  alleged  to  be  inhibited  by 
the  law  as  it  now  stands  have  not  been  pointed  out  in  any  one  prac- 
tical case;  nobody  has  brought  to  the  chairman  of  this  committee 
a  single  case. 

Mr.  LiTTLEFiELD.  You  mi^ht  call  attention  to  this  fact,  that  the 
most  conspicuous  case  now  before  the  countrv  is  the  allied  conspiracy 
between  the  paper  manufacturers  to  control  the  price  of  paper.  >ir. 
Lyman,  who  is  president  of  the  International  Paper  Company,  insists 
there  is  absolutely  no  foundation  for  that.  The  Attomey-uenerars 
office  has  been  engaged  for  about  six  months  trying  to  run  down  the 
alleged  evidence  oi  one  Herman  Ridder,  and  up  to  date  without  being 
able  to  discover  anv  evidence,  which  may  mean  that  this  apprehen- 
sion exists  in  apprehension  alone.  A  committee  of  this  House  is  now 
digging  around  ai^l  hearing  the  greatest  mass  of  indirect,  immaterial 
stuff  that  has  nothing  to  do  with  the  proposition,  for  the  purpose  of 
establishing  that  apprehension.  If  the  others  have  that  roundation 
and  no  more,  it  does  not  disturb  me,  and  it  does  not  require  any  remedy 
not  with  the  Sherman  antitrust  law,  if  they  are  all  like  that. 

Mr.  Malby.  Now,  I  tell  you,  my  district  is  interested  in  paper  and 
pulp  wood  very  extensively. 

Mr.  LiTTLEFiELD.  Morc  than  mine?    Mine  is  next  to  yours. 

Mr.  Malby.  Yes;  we  are  both  on  the  list,  I  take  it,  for  condemna- 
tion. 

Mr.  LiTTLEFiELD.  You  mean  our  constituents? 

Mr.  Malby.  We,  incidentally,  at  least.  I  do  not  think  they  are 
doing  anything  at  all;  I  do  not  think  there  is  any  combination,  any 
illegal,  any  immoral,  combination,  between  the  paper  men  of  this 
country.  If  they  are  doing  an  act  which  is  prohibited  by  the  Sher- 
man law,  that  law  ought  to  be  amended  so  as  to  permit  \hem  to  do 
exactly  what  they  are  doing. 

Mr.  Emery.  Do  vou  think  it  is  unlawful-under  the  Sherman  law. 
what  they  are  accused  of  doing? 

Mr.  Malby.  Of  that,  of  course,  I  am  not  prepared  to  speak,  but 
they  are  charged  with  it.  I  find  a  constituent  of  mine  arraigned 
before  the  grand  jury  of  the  State  of  New  York  accused  of  crime,  two 
of  them,  doing  business  in  my  district,  about  to  be  committed  for 
contempt.  If  there  is  any  wa}'^  to  relieve  those  gentlemen  who  are 
progressing  with  their  general  business  affairs  in  a  business  way,  I 
would  be  very  glad  to  do  it  if  it  can  be  done. 

Mr.  LiTTLEFiELD.  But  if,  as  a  matter  of  fact,  there  do  not  exist 
any  such  facts  as  are  alle£:ed,  it  does  not  call  for  any  legislation.  If 
they  are  able  to  go  on  and  do  their  business  as  they  nave  been  doing 
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it  without  anjr  embarrassment,  and  up  to  date  they  are  not  engaged 
in  a  combination  in  restraint  of  interstate  trade,  and  their  business 
has  been  managed  without  any  difficulty,  it  does  not  call  for  any 
amendment  of  the  law. 

Mr.  Malby.  It  does  in  this  respect:  These  men  are  constantly 
accused  of  crime;  it  is  not  a  nice  thing  for  a  man  to  defend  himself 
against  the  charge  of  crime  all  the  while.  He  must  be  reUeved  from 
the  situation  of  an  atmosphere  that  charges  him  all  the  time  with 
crime;  and  if  there  is  any  way  that  he  can  be  reUeved,  I  would  be 
abimdantly  pleased  to  discover  the  way  and  do  it,  and  every  business 
man  ought  to  be  in  favor  of  it. 

Mr.  Emert.  I  have  just  said,  in  the  course  of  the  argument,  that  I 
have  a  right  to  say  that  I  represent  over  60  per  cent  of  the  business 
interests  of  the  coimtry;  ana  if  they  beUeve  they  are  doing  business 
imder  the  ban  of  the  law,  they  ougnt  to  be  the  first  to  come  before 
your  committee  and  ask  reUef ;  they  are  the  largest  business  interests 
who  have  been  before  this  committee,  and  they  are  not  asking  you 
for  any  reUef  of  the  kind  this  bill  affords. 

Mr.  LrTTLEFiELD.  Are  any  paper  manufacturers  asking  reUef  i 

Mr.  Emery.  I  have  not  heard  of  it. 

The  following  memorandum  was  received  from  Hon.  Herbert  Eoiox 
Smith,  Commissioner  of  Corporations : 

[Memorandum  on  H.  R.  19745,  a  bill  to  r^ulate  commerce  among  the  several  States  or  with  foreign 

nations  and  to  amend  the  act  approved  July  2, 1890.] 

THE   COMMON   LAW   ON    RESTRAINT   OF  TRADE. 

A  brief  consideration  of  the  status  of  the  common  law  prior,  to  the 
passage  of  the  Sherman  Act  is  necessary. 

First.  Combinations  in  restraint  of  trade  were  not  criminal.  Con- 
spiracies in  restraint  of  trade  were,  indeed,  criminal  by  common  law, 
but  this  was  because  of  the  elements  of  conspiracy  and  not  because 
of  the  element  of  restraint  of  trade.  A  conspiracy  in  restraint  of 
trade  in  order  to  be  criminal  under  common  law  must  have  the  same 
criminal  elements  as  any  other  conspiracy,  namely,  a  combination  of 
two  or  more  to  do  an  unlawful  thing  or  to  accomplish  a  purpose  not 
in  itself  unlawful  by  unlaA\^l  means. 

Second.  No  damages  could  be  obtained  at  common  law  for  the 
injurious  effects  of  a  contract  in  restraint  of  trade  (except  in  so  far 
as  such  contract  might  have  also  been  a  criminal  conspiracy,  as  above 
differentiated  from  a  simple  contract  in  restraint  of  trade).  That  is 
to  say,  a  contract  in  restraint  of  trade,  even  though  voidable  find 
unenforceable,  had  none  of  the  elements  of  a  tort. 

The  two  foregoing  points  are  covered  by  Taft,  J.,  in  the  Addyston 
Pipe  case  (85  f  ed.  K.,  279),  wherein  he  said:  '* Contracts  that  were 
in  unreasonable  restraint  of  trade  at  common  law  were  not  unlawful 
in  the  sense  of  being  criminal  or  giving  rise  to  a  civil  action  for  dam- 
ages in  favor  of  one  prejudicially  affected  thereby,  but  were  simply 
void  and  were  not  enforced  by  the  courts,''  citing  Mogul  Steamsnip 
Company  v.  McGregor,  Appeal  Cases  (1892),  page  25,  and  others. 

Third.  A  contract  in  restraint  of  trade  at  common  law  was  simply 
not  enforceable  if  reasonable,  and  this  on  the  ground  of  public  policy. 

The  earlier  decisions  usually  dealt  with  specific  cases  of  contracts 
in  restraint  of  a  man's  own  right  to  work,  but  the  later  cases,  decided 
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under  the  modern  conditions  of  business,  develop  the  principle  much 
more  broadly,  and  within  the  last  twenty-five  years  have  placed  the 
determination  of  the  question  on  the  matter  of  the  reasonableness 
and  public  effect  of  the  contract. 

Starting  from  the  early  condition,  where  the  question  was  simply 
one  of  the  right  of  a  man  to  contract  to  refrain  from  doing  certain 
business  over  a  certain  area,  up  to  the  recent  and  modem  decisions 
which  involve  the  question  of  combination  between  large  interests 
which  may  restrain  the  operations  of  large  amounts  of  capital  and 
many  men,  the  common  law  has  adhered  to  the  general  principle 
throughout,  of  the  reasonableness  of  the  contract  as  determined  Tby 
public  policy;  that  is  to  say,  what  is  "reasonable  under  the  circum- 
stances;" tnus  allowing  tfie  courts  to  take  into  consideration  the 
circumstances  in  the  most  insignificant  case,  or  the  circumstances 
which  may  involve  the  interests  of  entire  communities  and  large 
amounts  of  capital. 

ALTERATION   OF   COMMON   LAW   BY  THE   SHERMAN   ACTT. 

The  Sherman  law  did  three  thin^:  (1)  It  enlarged  the  scope  of 
the  common-law  provisions  so  as  to  include  contracts  and  combina- 
tions in  restraint  of  trade  without  regard  to  the  reasonableness 
thereof  and  made  these  combinations  and  contracts  civilly  illegal, 
unenforceable,  and  enjoinable;  (2)  it  made  such  contracts  and  com- 
binations criminal;  and  (3)  it  gave  to  private  parties  the  right  of 
treble  damages  for  injury  caused  by  such  combmation.  These  last 
two  features  were  a  reversal  of  the  common  law,  for  restraint  of 
trade  was  not  a  crime  at  common  law,  nor  was  there  any  right  of 
damages.     The  rest  of  the  Sherman  law  is  matter  of  enforcement. 

DEVELOPMENT  OF  THE   SHERMAN   LAW. 

Court  decisions  have  settled  several  important  points  in  this  act 
since  its  passage. 

(1)  It  covers  aU  contracts  and  combinations  in  restraint  of  inter- 
state trade,  whether  they  be  reasonable  or  unreasonable,  the  courts 
expressly  recognizing  at  the  same  time  that  this  distinction  was  a 
part  of  the  common  law  and  that  the  Sherman  law  abolished  it. 

"The  lan^age  of  the  act  includes  every  contract,  combination 
♦  *  *  m  restraint  of  trade  or  commerce  among  the  several 
States.  *  *  *  We  see  no  escape  from  the  conclusion  that  if  any 
agreement  of  such  a  nature  does  restrain  it,  the  agreement  is  con- 
demned by  the  act."  (U.  S.  v.  Trans-Missouri  Freight  Association, 
166  U.  S.,  312.) 

''When,  therefore,  the  body  of  an  act  pronounces  as  illegal  every 
contract  or  combination  in  restraint  of  trade  or  commerce  among  the 
several  States,  etc.,  the  plain  and  ordinary  meaning  of  such  language 
is  not  limited  to  that  kind  of  contract  alone  which  is  in  unreasonable 
restraint  of  trade,  but  all  contracts  are  included  in  such  language, 
and  no  exception  or  limitation  can  be  added  without  placing  m  the 
act  that  which  has  been  omitted  by  Congress.''  (U.  S.  v.  Joint  Traffic 
Freight  Association,  166  U.  S.,  328.) 

"That  the  act  is  not  limited  to  restraint  of  interstate  and  interna- 
tional trade  or  commerce  that  are  unreasonable  in  their  nature,  but 
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embraces  aU  direct  restraints  imposed  by  any  combination^  con* 
spiracy.  or  monopoly  upon  such  trade  or  commerce/'  (Northern 
Secunties  Co.  v.  U.  S.,  193  U.  S.,  331.) 

Hardly  anything  can  be  less  subject  to  question  than  the  fact  that 
the  Trans-Missoun  decision  of  the  Supreme  Court  in  1897  and  those 
following  it  recognized  this  change  and  recognized  it  also  as  changing 
the  well-estabUshed  distinction  of  the  common  law  between  reason- 
able and  unreasonable  restraint  of  trade. 

(2)  The  law  was  held  to  include  railroads. 

**The  conclusion  which  we  have  drawn  from  the  examination  above 
made  into  the  question  before  us  is  that  the  anti-trust  act  applies  to 
railroads."  (U.  S.  v.  Trans-Missouri  Freight  Traffic  Association,  166 
U.  S.,  341.) 

The  act  was  also  applied  to  railroads  in  United  States  v.  Joint 
Traffic  Association  (171  U.  S.,  505)  and  in  United  States  v.  Northern 
Securities  Company  (193  U.  S.,  197.) 

(3)  The  law  was  held  to  include  labor  unions  for  certain  purposes. 
(U.  S.  V,  Workingmen's  Coimcil  of  North  America,  54  F.  R.,  994 
(1893),  affirmed,  57  F.  R.  85;  Waterhouse  v.  Comer,  55  F.  R.,  149, 
157;  in  re  Debs,  158  U.  S.,  564,  599,  and  others;  Loewe  v,  Lawlor, 
the  Danbuiy  Hatters  case.) 

(4)  The  Knight  case  (U.  S.  y.  E.  C.  Knight  Co.,  156  U.  S.,  1), 
freauently  misunderstood,  is  simply  referred  to  here  by  way  of 
explanation.  This  case  merely  determined  that  production  and  man- 
ufacture, per  se,  does  not  constitute  interstate  commerce,  affirming 
the  well-lmown  doctrine  on  the  subject  already  armoimced  in  Kidd 
V.  Pearson  (128  U.  S.,  1)  and  Coe  v.  firrol  (116  U.  S.,  517),  and  under 
which,  a  combination  of  a  number  oi  su^ar  refineries  in  a  certain 
State  for  the  production  of  sugar  was  held  not  to  be  a  combination 
in  restraint  of  interstate  trade. 

CHANGE   OF   POLICY. 

• 

From  the  foregoing  it  will  therefore  be  observed  that  a  distinct 
change  of  pubUc  policy  took  place  with  the  enactment  of  the  Sher- 
man law.  Prior  to  that  law  it  was  left  to  the  courts  to  determine 
what  amoimt  or  nature  of  such  restraint  rendered  the  contract  con- 
trary to  pubUc  poUcy,  in  other  words,  unreasonable  and  therefore 
unenforceable.  The  common-law  vaUdity  of  the  contract  was  based 
wholly  on  pubUc  poUcy.  The  Sherman  law  took  this  determination 
out  or  the  nands  of  the  court,  and  stated  conclusively  that  the  public 
policy  was  to  be,  namely,  that  aU  restraint  of  interstate  trade  was 
against  pubUc  policy.  Having  thus  made  illegal  all  contracts  and 
combinations  in  restraint  of  such  trade,  it  then  added  to  the  degree 
of  such  illegality,  and  to  the  liabiUties  arising  therefrom,  by  making 
such  contracts  and  combinations  illegal,  enjoinable,  crinunal,  and 
allowing  a  private  cause  of  action  for  treble  damages. 

It  is  with  this  question  of  public  policy  so  established  by  the  Sher- 
man law  that  the  bill  under  consideration  primarily  deals. 

NEED  FOR  FURTHER  CHANGE  IN  PUBLIC  POLICY. 

The  Sherman  law  was  an  attempt  to  regulate  interstate  trade  by  a 
sweeping  declaration  of  public  policy,   with  drastic  measures  for 
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enforcing  the  policy  so  declared.  Eighteen  years  of  experience  with 
this  law  and  the  policy  which  it  establishecl  have  demonstrated  the 
need  for  further  action  on  this  great  subject-matter.  Much  good  has 
been  accomplished  by  the  Sherman  law,  especially  in  bringing  the 
entire  question  of  combinations  to  public  attention,  and  thus  in  nelp- 
ing  the  growth  of  a  strong  and  intelligent  public  opinion  thereon. 

But  there  is  now  need  for  an  advance  m  policy.  As  a  measure  of 
regulation  of  interstate  commerce  for  the  public  good,  the  Sherman 
law  has  been  found  to  be  defective,  in  many  cases  harmful,  and  too 
wide  in  its  prohibitions. 

Furthermore,  as  a  measure  of  regulation  this  law  is  of  necessity 
defective,  because,  unlike  most  Federal  laws  dealing  with  the  great 
and  intricate  subject  of  commerce,  it  is  applied  solely  by  the  action  of 
the  court  and  not  through  any  administrative  oflBce  or  body.  Sup- 
pose the  Steamboat  Inspection  Service,  regulating  vessels,  was  left  to 
occasional  court  actions  instead  of  the  broad  and  effective  system  of 
administrative  regulation  which  we  now  have  throughout  the  country. 
Suppose  a  similar  situation  with  the  administration  of  the  interstate 
commerce  law  or  the  Immigration  Service.  The  expediency  of  such 
a  course  in  those  cases  is  obvious,  by  experience ;  yet  such  is  tne  policy 
of  the  Sherman  law,  which  deals  with  interests  as  vital  and  of  far 

^ater  extent.  It  is  largely  for  this  reason  that  the  Sherman  law 
las  failed  to  accomplish  that  regulation  of  great  combinations  and 
corporations  which  was  undoubtedly  the  motive  for  its  passage.  Its 
appUcation  is  necessarily  only  occasional,  uncertain,  and  easily 
evaded,  and  it  is  not  too  much  to  say  that,  far  from  preventing  combi- 
nation, the  Sherman  law  has  forced  an  extreme  degree  of  combina- 
tion under  legal  forms  especially  adapted  to  the  evasion  of  that  law. 

It  has  become  clear  that  while  the  prohibition  of  certain  forms  of 
combination  is  still  necessarjr,  there  is  far  greater  necessity  for 
effective  administrative  regulation  of  combinations. 

The  decided  trend  of  public  opinion  in  the  last  few  years  makes  it 
certain  that  the  country  must  advance  to  the  position  of  allowing  a 
certain  degree  of  industrial  combination,  recognizing  that  such  com- 
bination is  a  modem  necessity  of  trade.  But  the  country  properly 
will  not  tolerate  the  idea  of  allowing  such  combination  in  interstate 
commerce  unless  such  action  is  bound  up  with  a  feasible  system  of 
regulating  this  interstate  commerce  in  the  interests  of  the  public. 
Tne  two  must  go  together. 

'^The  law  should  correct  that  portion  of  the  Sherman  act  which 
prohibits  all  combinations  of  the  character  above  described,  whether 
they  be  reasonable  or  unreasonable ;  but  this  should  be  done  only  as 
a  part  of  a  general  scheme  to  provide  for  this  effective  and  thorough- 
going supervision  by  the  National  Government  of  all  the  operations 
of  the  tig  interstate  business  concerns."  (President's  message, 
January  31,  1908.) 

The  bill  under  consideration  is  drawn  to  accomplish  these  essential 
purposes. 

ANALYSIS   OF   THE    BILL. 

Three  objects  of  primary  importance  appear  in  tliis  bill: 
First.  The  securing  of  a  very  complete  degree  of  information  as  to 
the  operations  of  great  interstate  corporations. 
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Second.  The  allowing  of  industrial  combination  so  far  as  tlie  same 
is  not  contrary  to  public  policy  and  public  interest,  or,  in  other  words, 
is  reasonable. 

Third.  The  providing  for  a  certain  degree  of  administrative  action 
as  to  such  combination. 

Based  on  these  three  propositions,  the  bill  provides  a  working  sys- 
tem which  is  wholly  voluntary  in  its  method.  No  corporation  is  in 
any  way  compelled  to  avail  itself  of  this  bill.  There  are  great 
advantages  in  such  a  volmitary  system.  There  are  innumerable 
small  corporations  which,  although  engaging  technically  in  interstate 
commerce,  yet  are  of  no  public  interest  whatsoever.  These  would 
necessarily  oe  brought  unaer  the  working  of  any  compulsory  system 
of  information.  The  result,  as  to  them,  would  not  only  be  burden- 
some, but  also  usele^  for  any  public  purpose.  Furthermore,  a  com- 
pulsory system  would  at  once  raise  a  number  of  difficult  constitu- 
tional questions  and  require  years  of  litigation  to  determine  the 
rights  connected  therewith.  All  these  practical  difficulties  are 
avoided  by  the  voluntary  system  of  this  bill,  and  a  tendency  to  coop- 
eration rather  than  toward  opposition  is  thereby  fostered. 

There  is  no  penalty  for  refusing  to  give  information.  Corporations 
so  refusing  simply  do  not  come  under  the  act,  and  remain  exactly  in 
the  same  position  as  they  are  to-day.  These  smaller  concerns  simply 
will  not  register  under  the  law,  because  their  operations  are  not  of 
sufficient  importance  to  invite  attack  under  the  Sherman  law. 

Any  industrial  corporation  engaged  in  interstate  commerce,  by 
voluntarily  furnishing  certain  inrormation,  may  obtain  registration 
under  this  bill  through  the  Commissioner  of  Corporations.  Such 
registration  is  merely  a  ministerial  act  on  the  part  of  the  Commis- 
sioner, who,  upon  the  conditions  being  fulfilled,  must  register  the  com- 
E>any,  and  has  no  discretion  therein.  He  has,  however,  discretion 
or  the  cancellation  of  registration  upon  the  three  grounds  named  in 
the  bill,  but  from  this  action  there  is  an  appeal  to  the  supreme  court 
of  the  District  of  Columbia. 

The  details  of  information  to  be  furnished  as  a  condition  of  regis- 
tration are  to  be  prescribed  by  regulations  established  by  the  Presi- 
dent, it  being  felt  that  the  information  could  be  gotten  best  in  this 
way,  by  a  flexible  system  of  regulations,  rather  than  by  stating  the 
details  in  the  law  itself  of  the  information  desired.  The  scope  of  such 
regulations  is,  however,  limited  to  the  four  subjects  named  in  the  bill. 

AMNESTY   FOR   PAST   ACTS. 

In  view  of  the  indefiniteness  and  the  sweeping  character  of  the 
Sherman  law,  it  is  best,  in  establishing  the  new  system  proposed  under 
this  bill,  to  apply  to  past  combinations  and  acts  suostantially  the 
same  principles  as  are  to  be  applied  to  the  future  combinations, 
because  it  is  recognized  that  the  business  of  the  country  has  already 
in  large  part  gone  through  a  period  of  combination.  For  this  reason 
the  bul  provides  that  registered  corporations  shall  not  be  prosecuted 
under  the  Sherman  law  for  existing  and  past  combinations  which 
are  reasonable,  and  furthermore,  the  bill  provides  a  short  period  of 
limitation  for  all  prosecutions  under  the  Sherman  law  against  all 
combinations,  to  wit,  one  year  after  the  passage  of  this  act.     So 
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many  combinations  have  already  been  entered  into  that  it  would  be 
unfair  to  leave  these  past  combmations  at  the  mercy  of  the  original 
unmodified  act,  while  applying  the  test  of  reasonableness  to  future 
combinations  only. 

POWER  OF  THE   COMMISSIONER  UNDER  SECTION    10. 

Having  thus  established  the  status  of  the  past,  the  bill  provides 
for  the  future  in  section  10,  a  section  which  has  been  subject  to  con- 
siderable niisapprehension  and  which  merits  serious  consideration. 

In  substance,  this  section  provides  that  any  person  or  registered 
corporation  about  to  enter  into  a  contract  may  submit  the  same  to 
the  Commissioner  of  Corporations.  If  the  Commissioner  does  not, 
with  the  concurrence  of  the  Secretary  of  Commerce  and  Labor, 
disapprove  it  within  thirty  days  thereafter,  no  suit  can  be  brought 
by  tne  United  States  under  the  Sherman  law  on  account  of  that  con- 
tract unless  the  prosecuting  oflScer  can  prove  the  contract  to  be  un- 
reasonable.    Several  points  are  to  be  noted  here: 

(1)  The  action  of  uie  Commissioner  is  simply  that  of  disapproval 
or  failure  to  disapprove — a  purely  negative  action.  He  is  not  re- 
quired to  approve.  Unless  ne  disapproves  within  thirty  days,  the 
contract  can  only  be  attacked  if  in  unreasonable  restraint  of  trade. 

(2)  The  phraseology  of  the  bill  has  led  apparently  many  to  believe 
that  the  Commissioner  is  here  given  the  power  to  make  a  judicial 
finding.  This  is  not  so.  The  Commissioner,  it  is  true,  may  dis- 
approve the  contract.  The  only  question  is,  What  is  the  effect  of 
such  disapproval?  The  sole  effect  of  such  action  is  to  leave  the  con- 
tract as  it  IS  now  under  the  present  Sherman  law.  For  that  particu- 
lar contract  the  Sherman  law  will  remain  in  full  force.  This  is  the 
sole  and  entire  effect  of  any  action  the  Commissioner  may  take  under 
this  section  of  the  bill.  His  disapproval  does  not  make  the  contract 
unreasonable,  does  not  make  it  void  or  ill^al,  is  not  bindin?  upon 
any  party  thereto,  and  has  none  of  the  effects  of  a  judicial  midin^. 
The  sole  effect  is  to  leave  that  particular  contract  just  where  it  is 
to-day. 

If,  on  the  other  hand,  the  Commissioner  takes  no  action  on  the 
contract,  the  bill  itself  operates  automatically  on  that  contract,  and 
thereafter  the  prosecuting  officer  of  the  Government  must  prove  that 
the  contract  is  unreasonable  in  order  to  maintain  suit  on  it  under  the 
Sherman  law.  The  extent  of  power  granted  here  and  the  effect  of  the 
Commissioner's  disapproval  is  very  limited,  and  has  no  resemblance  to 
a  judicial  determination  of  facts.  His  disapproval  has  the  simple 
result  of  leaving  the  contract  exactly  where  it  is  if  the  bill  should  not 
be  passed;  that  is,  does  not  change  the  present  status  at  all.  The 
only  change  would  occur  when  he  takes  no  action  at  all.  In  such 
cases  the  bill  itself  then  operates  automatically  to  reUeve  the  con- 
tract from  certain  Uability. 

While  this  power  is  extremely  limited,  it  is  believed  to  be  very 
desirable  for  the  accomplishing  in  a  legal  and  definite  manner  that 
which  must  be  done  in  some  way  under  any  statute  Umiting  restraint 
of  trade.  That  is  to  say,  the  course  of  modem  business  is  so  widely 
affected  by  the  Sherman  law,  and  in  such  an  indefinite  way,  that  for 
any  safe  conduct  of  ordinary  commercial  operations  it  is  essential 
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thai  there  should  be  some  power  given  to  the  executive  branch  of  the 
Government  to  indicate  beforehand  what  its  attitude  will  be  as  to  a 
proposed  combination.  Section  10  vdll  allow  the  business  man  who 
proposes  to  make  a  given  contract  to  lay  the  matter  before  the  execu- 
tive branch  of  the  Government  and  ask  them  beforehand  how  it  will 
be  viewed.  Within  thirty  days  he  will  thus  find  out  either  that  his 
contract  is  believed  to  be  contrary  to  public  policy  and  may  be 
attacked  by  the  Grovemment,  in  which  case  he  would  thereafter 
enter  upon  it  at  his  own  very  proper  risk,  or  he  would  learn,  on  the 
other  hand,  that  the  Government  saw  no  prima  facie  reason  to  dis- 
approve it,  and  he  would  then  know  that  he  could  go  ahead  and  base 
his  operations  upon  it,  and  that  so  long  as  it  was  not  against  public 
policy  it  could  not  be  attacked  under  the  Sherman  law;  and  that 
would  be  all  the  average  business  man  would  care  to  know.  In 
practice  there  are  contmual  applications  on  the  part  of  business 
men  to  the  executive  branch  to  know  whether  sucn  and  such  pro- 
posed transactions  are  criminal  or  not.  At  present  the  executive 
can  make  no  satisfactory  answer.  It  can  only  say  to  the  business 
men:  "We  can  tell  you  nothing;  if  you  act  you  must  take  your 
chances."  It  is  obvious  that  under  a  law  so  sweeping  and  drastic  as 
the  Sherman  law  business  men  are  put  at  an  extremely  unfair  dis- 
advantage in  carrying  on  ordinary  modem  transactions.  It  should 
be  so  that  the  Government  can,  by  legal  and  regular  methods,  make 
its  election  as  to  the  kind  of  contract  which  it  will  prosecute  or  will 
not  prosecute,  and  be  able  so  to  advise  the  parties  to  that  contract 
that  they  may  act  upon  definite  knowledge. 

In  essence  this  section  provides  merely  a  regular  procedure,  avail- 
able for  all  parties,  for  exercising  that  discretion  as  to  enforcement  of 
law  which  is  an  inseparable  part  of  administrative  functions.  While 
it  is  the  duty  of  the  administrative  to  enforce  the  law,  it  is  inevitable 
that  certain  powers  of  discretion  and  selection  belong  to  the  enforcing 
officer. 

**  Moreover,  it  is  of  course  impossible  that  all  of  the  law  could 
always  be  enforced  at  once.  Indeed,  that  is  an  elementary  fact  in 
administration,  not  often  appreciated,  that  in  administration  it  is 
always  a  question  for  the  executive  department  what  laws  shall 
have  enforcement,  what  laws  shall  not,  or,  at  least,  to  the  enforce- 
ment of  what  laws  shall  the  Government  direct  its  best  efforts  and 
first  attention,  and  what  laws  shall  by  that  process  of  procedure 
have  a  secondary  enforcement.  At  all  events,  the  executive  depart- 
ment should  have  a  free  hand  in  this  matter,  and  it  gets  that  freedom 
for  the  exercise  of  its  discretion  from  this  condition  of  the  law." 
(Wyraan's  Administrative  Law,  par.  11.) 

An  appeal  is  allowed  to  the  supreme  court  of  the  District  of 
Columbia  from  the  cancellation  of  registration,  because  such  cancel- 
lation partakes  of  the  nature  of  a  quasi  judicial  act  (of  a  sort  fre- 
(juently  given  to  administrative  officers)  and  calls  for  the  exercise  of 
discretion  on  the  part  of  that  officer,  affecting  the  entire  status  of  the 
given  corporation. 

No  appeal  lies  from  the  finding  or  disapproval  on  the  part  of  the 
Commissioner  under  section  10,  for  the  reason  that  such  finding  is  not 
in  any  sense  judicial,  but  simply  affects  the  action  of  the  prosecuting 
officer,  a  matter  within  the  auministrative  jurisdiction;  and,  further- 
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more,  the  effect  of  this  finduig  is  primary  only,  because  no  specific 
rights  are  thereupon  determined,  and  no  final  action  is  taken  and 
none  can  be  taken  until  prosecution  takes  place  in  the  regular  judicial 
tribunal,  at  which  time  a  judicial  determination,  of  course,  will  be 
reached. 

CORPORATIONS   AND   ASSOCIATIONS   OTHER   THAN   INDUSTRIALS. 

Slight  differences  in  the  treatment  of  corporations  and  perBons 
other  than  industrial  corporations  appearing  in  the  bill  require  some 
special  notice. 

The  contracts  of  railroads  are  required  to  be  filed  with  the  Interstate 
Commerce  Commission,  as  such  matters  are  pecuUarly  within  their 
jurisdiction,  and  no  reports  are  required  from  railroads,  because  that 
subject-matter  is  already  thoroughly  covered  in  the  interstate-com- 
merce act. 

Again,  a  slight  difference  of  treatment,  equally  due  to  difference  of 
subject-matter,  appears  in  the  case  of  corporations  and  associations 
not  for  profit  and  without  capital  stock,  which  would  include,  among 
others,  labor  unions,  farmers'  organizations,  granges,  and  various 
voluntary  and  mutual  associations.  No  such  degree  of  information 
is  required  from  these  sources,  because  they  do  not  have  it  to  furnish, 
being,  as  above  stated,  without  capital  stock  and  not  for  profit,  and 
yet  also  being  probably  within  the  purview  of  the  Sherman  law  and 
Tully  as  entitled  as  anyone  else  to  make  reasonable  combinations  for 
their  own  bentfit. 

Particularly  in  the  case  of  labor  unions  is  it  necessary  to  allow 
reasonable  combination  under  such  bill.  No  sensible  man  desires 
either  the  abolition  or  restriction  of  the  right  of  the  workingman  to 
combine  to  improve  his  condition,  so  long  as  he  does  so  by  proper  and 
lawful  means.  Any  state  of  law  which  makes  such  cpmbination  illegal 
per  se  is  peculiarly  intolerable  and  contrary  to  public  policy.  If  from 
the  recent  decision  of  the  Supreme  Court  in  the  case  above  cited. 
Loewe  v.  Lawlor,  the  so-called  '^Danbury  Hatters  case,"  such  con- 
demnation of  this  fundamental  right  to  combine  may  be  deduced,  it 
would  illustrate  this  suggestion  forcibly. 

A  further  incidental  feature  of  the  bill  is  the  change  in  the  seventh 
section  thereof,  eliminating  the  allowance  of  treble  damages.  This 
was  a  purely  statutory  provision ;  it  never  existed  at  the  common  law, 
and  there  is  no  reason  wny  any  such  exceptional  rule  should  be  applied 
to  this  particular  tort,  as  distinguished  from  the  ordinary  rule  in  civil 
actions. 

The  provisions  of  section  3  of  the  said  bill,  page  7,  lines  24  and  25, 
and  page  8,  lines  1  to  10,  were  intended  and  believed  simply  to  safe- 
guard the  generally  acknowledged  right  of  emplovees  to  cease  from 
working,  by  means  of  strike  or  otherwise,  and  or  employers  to  disr- 
charge  workmen,  and  the  right  of  either  of  these  parties  to  combine 
for  the  obtaining  of  satisfactory  terms  of  employment.  This  is  not 
intended  in  any  way  to  legalize  either  the  boycott  or  the  blacklist. 
If  it  does  so,  it  should  be  amended  to  prevent  any  such  result. 

Certain  basic  legal  questions  are  connected  with  the  general  prin- 
ciples of  this  bill,  whicn  here  require  brief  discussion. 
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RIGHT  TO   REQUIRE   INFORMATION. 

The  bill,  being  whoUj^  optional,  does  not  present  any  way  in  which 
this  constitutional  question  can  be  raised  by  court  proceeding.  Never- 
theless, it  is  ene  of  the  prime  objects  of  the  bill  to  secure  imormation, 
and  therefore  the  right  of  the  Federal  Government  to  such  informa- 
tion should  be  referred  to. 

It  is  believed  that  there  is  a  clear  right  to  such  information  con- 
cerning corporations  engaged  in  interstate  commerce  as  is  provided 
for  in  me  bill.  The  subject  is  substantially  covered  by  the  roUowing 
cases^  in  which  the  right  of  the  Interstate  Commerce  Commission  to 
certain  classes  of  information  was  contested,  and  in  which  the  right 
of  the  Government  to  information  from  carriers  engaged  in  inter- 
state commerce  was  broadly  sustained. 

I.  C.  C,  V.  Baird,  194  U.  S.  25,  p.  44;  I.  C.  C.  v.  Brimson,  154  U.  S., 
481  et  seq.;  I.  C.  C.  v.  Railway  Company,  167  U.  S.,  479,  at  page  506; 
In  re  Pacific  Ry.  Com'n,  32  F.  R.,  241,  250;  T.  P.  Ry.  Co.  v.  I.  C.  C, 
162  U.  S.,  197,  212-233. 

The  broad  powers  of  the  Federal  Government  to  inquire  into  the 
affairs  of  an  industrial  company  engaged  in  interstate  commerce  for 
the  puipose  of  rejgulating  such  commerce  are  covered  most  recently 
and  conclusively  in  the  case  of  Hale  v.  Henkel  (201  U.  S.,  75). 

In  the  case  of  Interstate  Commerce  Commission  v.  Baird  (194 
U.  S.,  25)  the  Commission  requested  the  production,  for  inspection,  of 
certain  contracts  and  the  witnesses  refused  to  permit  them  to  be 
given  in  evidence.  The  circuit  court  held  the  contracts  to  be  irrele- 
vant, upon  the  ground  that  they  related  solely  to  intrastate  transac- 
tions and  had  nothing  to  do  with  interstate  commerce.  The  con- 
tracts related  to  the  sale  of  coal  in  Pennsylvania.  It  was  held  by  the 
Supreme  Court,  reversing  the  circuit  court,  that  the  railroads  being 
all  engaged  in  interstate  commerce,  the  ^Commission  was  lawfully 
authorized  by  law  to  inquire  into  their  affairs  and  methods  of  doing 
business. 

'*The  same  observation  may  be  made  in  respect  to  those  provisions 
empowering  the  Commission  to  inquire  into  the  management  of  the 
business  of  carriers  subject  to  the  provisions  of  the  act,  and  to  inves- 
tigate the  whole  subject  of  interstate  commerce  as  conducted  by  such 
carriers,  and  in  that  way  to  obtain  full  and  accurate  information  of 
all  matters  involved  in  the  enforcement  of  the  act  of  Congress.  It 
was  clearly  competent  for  Congress,  to  that  end,  to  invest  the  Com- 
mission with  authority  to  require  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  papers,  tariffs,  contracts, 
agreements,  and  documents  relating  to  any  matter  legally  committed 
to  that  body  for  investigation.     *     *     * 

"Upon  the  ground  that  they  pertained  to  the  manner  of  con- 
ducting a  material  part  of  the  business  of  these  interstate  carriers, 
which  was  under  investigation,  we  think  the  Commission  had  a  right 
to  demand  their  production.'' 

A  very  important  distinction  was  made  in  this  case  with  regard  to 
the  right  of  the  Government  to  require  information,  which  distinction 
has  become  all  the  more  significant  in  view  of  the  recent  decisions  in 
the  Adair  and  Howard  cases  (Adair  v.  U.  S.  Supreme  Court  Jan. 
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27,  1908;  Howard  v.  111.  R.  R.,  same,  Jan.  11,  1908).    At  page  43 
of  the  Baird  case  the  court  said : 

'^  It  is  to  be  remembered  in  this  connection  that  we  are  not  dealing 
with  the  ultimate  fact  of  controversy  or  deciding  which  of  the  con- 
tending claims  will  be  finally  establisned.  This  is  a  question  of  rele* 
vancy  of  proof  before  a  body  not  authorized  to  make  a  final  judgment, 
but  to  investigate  and  make  orders  which  may  or  may  not  be  finaUy 
embodied  in  judgments  or  decrees  of  the  court." 

The  disinclination  of  the  court  to  draw  an^  hard  and  fast  lines  as  to 
the  precise  character  of  the  information  which  may  be  sought  for  is 
disclosed  in  the  following  words  of  the  court: 

*'The  inquiry  of  a  board  of  the  character  of  the  Interstate  Com- 
merce Commission  should  not  be  too  narrowly  constrained  by  tech- 
nical rules  as  to  the  admissibility  of  proof.  Its  function  is  laigelv 
one  of  investigation  and  it  should  not  be  hampered  in  making  inquin^ 
pertainmg  to  interstate  commerce  by  those  narrow  rules  which  pr^ 
vail  in  trials  at  common  law  where  a  strict  correspondence  is  required 
between  allegation  and  proof.'' 

I.  C.  C.  V.  Ry.  Co.,  167  U.  S.,  479,  at  page  506: 

*'It  (the  Commission)  is  charged  with  the  general  duty  of  inquiring 
as  >to  the  management  of  the  business  of  raQroad  companies  and  to 
keep  itself  informed  as  to  the  manner  in  which  the  same  is  conducted, 
and  has  the  rij^ht  to  compel  complete  and  full  information  as  to  the 
manner  in  which  such  carriers  are  transacting  their  business." 

I.  C.  C.  V.  Brimson,  154  U.  S.,  447,  at  page  474: 

''An  adjudication  that  Congress  coula  not  establish  an  administra- 
tive body  with  authority  to  investigate  the  subject  of  interstate  com- 
merce and  with  power  to  call  witnesses  before  it,  and  to  require  the 
production  of  books,  documents,  and  papers  relating  to  that  subject, 
would  go  far  towards  defeating  the  object  for  which  the  people  of  the 
United  States  placed  commerce  among  the  States  under  national 
control.  All  must  recognize  the  fact  that  the  full  information  neces- 
sary as  a  basis  of  intelligent  legislation  by  Congress  from  time  to  time 
upon  the  subject  of  interstate  commerce  can  not  be  obtained,  nor  can 
the  rules  established  for  the  regulation  of  such  commerce  be  efficiently 
enforced,  otherwise  than  through  the  instrumentality  of  an  adminis- 
trative body,  representing  the  whole  country,  alwavs  watchful  of  the 
general  interests,  and  charged  with  the  duty  not  onfy  of  obtaining  the 
required  information,  but  of  compelling,  by  all  lawful  methods, 
obedience  to  such  rules." 

The  entire  argument  for  the  existence  of  this  power  can  well  be 
rested  on  the  above  quotation. 

In  re  Pacific  Railway  Commission  (32  Fed.  Rep.,  241) :  In  referring 
to  the  Pacific  Railway  Commission  created  by  act  of  Congress  March 
3,  1887,  it  was  said  at  page  249  that  it  was  a  mere  board  of  inquiry 
directed  to  obtain  information  upon  certain  matters  and  report  the 
result  of  its  investigations  to  the  President,  who  is  to  lay  tne  same 
before  Congress. 

And  referring  to  the  inquiries  required  in  the  taking  of  the  census, 
the  court  in  this  case  said: 

^^And  in  addition  to  the  inouiries  usually  accompanying  the  taking 
of  a  census,  there  is  no  doubt  tnat  Congress  may  authorize  a  commission 
to  obtain  information  upon  any  subject  which  in  its  judgment  it  may 
be  important  to  possess." 
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As  to  industrial  corporations,  see  Hale  v.  Henkel  (201  U.  S.,  75) : 

''It  is  true  that  the  corporation  in  this  case  was  chartered  under  the 
laws  of  New  Jersey,  and  that  it  receives  its  franchises  from  the  legis- 
lature of  that  State;  but  such  franchises,  so  far  as  they  involve  ques- 
tions of  interstate  commerce,  must  also  be  exercised  in  subordination 
to  the  power  of  Congress  to  regulate  such  commerce,  and  in  respect  to 
this  the  General  Government  may  also  assert  a  sovereign  authority 
to  ascertain  whether  such  franchises  have  been  exercised  in  a  lawful 
manner,  with  a  due  regard  to  its  own  laws.  Being  subject  to  this  dual 
sovereignty,  the  General  Government  possesses  me  same  right  to  see 
that  its  own  laws  are  respected  as  the  State  would  have  with  respect 
to  the  special  franchises  vested  in  it  by  the  laws  of  the  State.  The 
powers  of  the  General  Government  in  this  particular  in  the  vindica- 
tion of  its  own  laws,  are  the  same  as  if  the  corporation  had  been  created 
by  an  act  of  Congress.  It  not  intended  to  intimate,  however,  that  it 
has  a  general  visitatorial  power  over  State  corporations.  *  *  * 
Of  course,  in  view  of  the  power  of  Congress  over  mterstate  commerce 
to  which  we  have  adverted,  we  do  not  wish  to  be  understood  as  hold- 
ing that  an  examination  of  the  books  of  a  corporation,  if  duly  author- 
ized by  act  of  Congress,  would  constitute  an  unreasonable  search  and 
seizure  within  the  fourth  amendment.'' 

The  recent  case  of  Howard  v.  The  Illinois  Central  Railroad,  decided 
January  11,*  1908,  in  the  Supreme  Court,  holding  the  employers*  liabil- 
ity law  unconstitutional,  employed  certain  language  wnich  has  been 
referred  to  as  limiting  the  power  of  Congress  in  regulating  interstate 
commerce. 

'*From  this  it  follows  that  the  statute  deals  with  all  the  concerns  of 
the  individuals  or  corporations  to  which  it  relates  as  they  engage  as 
common  carriers  in  trade  or  commerce  between  the  States,  etc.,  and 
does  not  confine  itself  to  the  interstate  commerce  business  which  may 
be  done  by  such  persons.  Stated  in  another  form,  the  statute  is 
addressed  to  the  individuals  or  corporations  who  are  engaged  in  inter- 
state commerce  and  is  not  confinea  solely  to  regulating  the  interstate 
commerce  business  which  such  persons  may  do — that  is,  it  regulates 
the  persons  because  they  engage  in  interstate  commerce  and  does  not 
alone  regulate  the  business  of  mterstate  commerce." 

And  further  the  court  says: 

/*It  remains  only  to  consider  the  contention  which  we  have  pre- 
viously quoted  Ihat  the  act  is  constitutional,  although  it  embraces 
subjects  not  within  the  power  of  Congress  to  regulate  commerce,  be- 
cause one  who  engages  in  interstate  commerce  thereby  submits  all  his 
business  concerns  to  the  regulating  power  of  Congress.  To  state  the 
proposition  is  to  refute  it." 

In  Adair  v.  United  States,  decided  by  the  Supreme  Court  January 
27,  1908,  referring  to  the  Howard  decision  it  was  stated: 

*  *  Manifestly  any  rule  prescribed  for  the  conduct  of  interstate  com- 
merce in  order  to  be  within  the  competency  of  Congress  under  its 
power  to  reflate  commerce  among  the  States  must  have  some  real 
or  substantial  relation  to,  or  connection  with,  the  commerce  regu- 
lated." 

There  is  a  clear  distinction  between  the  principle  upon  which  the 
Howard  case  proceeds,  and  the  right  of  the  Government  to  certain 
classes  of  information  from  those  engaged  in  interstate  commerce. 
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The  Howard  and  Adair  cases  involved  a  final  property  right,  con- 
cerned in  the  relationship  of  employer  and  employee.  It  was  obvious 
that  certain  forms  of  that  relationship  might  have  no  connection  with 
interstate  commerce. 

On  the  other  hand,  it  is  equally  obvious  that  the  infom.ation  speci- 
fied  in  this  biU  may,  and  will  always,  be  directl]^  relevant  to  interstate 
operations,  and  fiu*ther  that  the  securing  of  tms  information  is  not  a 
final  or  conclusive  determination,  but  merely  a  primary  and  prelimi- 
nary step.     To  requote  from  the  Baird  case  (supra) : 

'*  It  is  to  be  remembered  in  this  connection  that  we  are  not  dealing 
with  the  ultimate  fact  of  controversy,  or  determining  which  of  the 
contending  claims  will  be  finally  established.  This  is  a  question  of 
relevancy  of  proof  l»efore  a  body  not  authorized  to  make  a  final  judg- 
ment, but  to  investigate  and  make  orders  which  may  or  may  not  be 
finally  embodied  in  judgments  or  decrees  of  the  court.'' 

Thus  the  question  is  one  of  relevancy  to  the  subject-matter  of  inter- 
state commerce.  All  the  information  provided  for  in  the  bill  is  obyi- 
ously  so  relevant. 

Furthermore,  the  practice  for  eighteen  jrears  fully  sustains  this 
general  power.  Sections  12  and  20  of  the  interstate  commerce  act 
require  very  complete  information  from  railroads,  and  so  far  as  is 
known,  have  been  enforced  and  obeved,  with  hardly  a  protest  from 
the  railroad  companies,  and  have  been  expressly  sustained  in  the 
Brimson  and  Baird  cases  (supra). 

Innumerable  further  instances  of  the  sweeping  power  to  secure 
information  appear  in  the  uniform  approporiation  policy  of  Congress  as 
applied  to  all  maimer  of  investigations,  scientific,  agricultural,  educa- 
tional, and  statistical,  so  long  carried  on.  The  very  broad  investiga- 
tory powers  of  the  Commissioner  of  Corporations  have  been  constantly 
exercised  for  over  four  years  in  connection  with  industrial  corpora- 
tions, and  have  not  been  contested  in  a  single  instance. 

LEGAL  BEARING  OF  THE  WORD  ^' REASONABLE '^   IN  CONNECTION  WITH 

RESTRAINT   OF   TRADE. 

The  use  of  the  word  ^*  reasonable,''  or  of  the  phrase  '' unreasonable 
restraint  of  trade,"  as  it  appears  in  the  bill,  raises  certain  important 
legal  questions,  possibly  the  most  important  in  the  bill.  These  ques- 
tions are:  '  • 

(1)  Is  the  phrase  '' unreasonable  restraint  of  trade"  sufficiently 
defined  by  court  decisions,  supplemented  by  economic  principles,  to 
afford  a  proper  basis  for  the  administration  of  the  proposed  act? 

(2)  Is  this  phrase  sufficiently  definite  in  meaning  so  that  it  may 
be  used  in  an  act  which  is  in  part  criminal  and  penal,  without  result- 
ing in  making  void  indictments  thereunder  because  the  crime  is  not 
sufficiently  defined  in  the  statute? 

Taking  up  the  first  point,  reference  is  made  to  preceding  quotations 
and  citations  herein,  introduced  for  the  purpose  of  showing  that  the 
Trans-Missouri  case  in  the  Supreme  Court  established  the  principle 
that  the  antitrust  law  applied  to  all  combinations  in  restraint  of 
trade,  whether  reasonable  or  unreasonable,  and  in  these  very  deci- 
sions recognized  this  principle  of  common-law  distinction. 
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It  is  of  course' well  settled  that — 

^^  When  Congress  adopts  or  creates  common-law  offenses,  the  court 
oiav  properly  look  to  that  body  of  jurisprudence  for  the  true  meaning 
and  defiHition  of  such  crimes,  if  tney  are  not  clearly  defined  in  the 
act  creating 4hem."     (In  re  Greene,  52  Fed.  Rep.,  111.) 

The  definition  of  this  phrase  has  been  set  forth  in  a  vast  number  of 
cases.  The  general  principle  laid  down  very  early  by  Chief  Justice 
r^dall  has  oeen  cited  again  and  again  as  applying  to  modem  con- 
ditions. 

Section  24,  American  and  English  Encyclopedia,  650: 

"Aad  in  deciding  whether  or  not  a  given  restraint  is  reasonable,  the 
30urts  have  universally  adopted  the  test  laid  down  in  the  leading  case 
by  Chief  Justice  Tyndall : 

'*'We  do  not' see  how  a  better  test  can  be  applied  to  the  question, 
whether  reasonable  or  not,  than  by  considering  whether  or  not  the 
lestraint  is  such  a  one  as  to  afford  a  fair  protection  to  the  interests  of 
the  partjr  in  favor  of  whom  it  is  given,  and  not  so  lar^e  as  to  interfere 
with  the  interests  of  the  public.  Whatever  restraint  is  lai]ger  than  the 
necessary  protection  of  tne  party  can  be  of  no  benefit  to  either;  it  can 
only  be  oppressive;  and,  if  oppressive,  it  is  in  the  eye  of  the  law  unrea- 
sonable.'       (Homer  v.  Graves,  7  Bingham,  743.) 

Quoted  with  approval  by  Judge  Tait  in  U.  S.  v.  Addyston  Pipe  Co. 
(85  Fed.  R.,  282.) 

Mr.  Justice  Peckham,  delivering  the  opinion  of  the  court  in  the 
Trans-Missouri  case,  said: 

'*  Contracts  in  restraint  of  trade  have  been  known  and  spoken  of  for 
hundreds  of  years,  both  in  England  and  in  this  country,  and  the  term 
includes  all  kinds  of  those  contracts  which  in  fact  restrain  or  may 
restrain  trade.  Some  of  such  contracts  have  been  held  void  and  un- 
enforceable in  the  courts  by  reason  of  their  restraint  being  unreason- 
able, while  others  have  been  held  valid  because  they  were  not  of  that 
nature." 

And  Mr.  Justice  White,  who  delivered  the  opinion  in  which  the  four 
dissenting  justices  concurred,  said: 

''  It  is  unnecessary  to  refer  to  the  authorities  showing  that,  although 
a  contract  may  in  some  measure  restrain  trade,  it  is  not  for  that  reason 
void,  or  even  voidable,  unless  the  restraint  which  it  produces  be 
unreasonable.  The  opinion  of  the  court  concedes  this  to  be  the  set- 
tled doctrine." 

One  of  the  few  propositions  upon  which  the  entire  court  agreed  was 
on  the  common-law  distinction  between  reasonable  and  unreasonable 
restraint  of  trade. 

As  earlj  as  Mitchel  v.  Reynolds  (supra),  in  the  year  1711,  we  find 
reasons  given  for  refusal  to  enforce  such  contracts,  as  follows: 

1.  The  mischief  which  may  arise  to  the  party  by  loss  of  his  live- 
lihood. 

2.  To  the  public  by  depriving  it  of  a  useful  member. 

3.  The  great  abuses  tnese  voluntary  restraints  are  liable  to  from 
.corporations  who  are  i)erpetuallv  laboring  for  exclusive  advantages 
in  trade,  and  to  reduce  it  into  as  few  hands  as  possible. 

In  another  leading  case  upon  this  subject,  Alger  v.  Thacher  (19 
Picjk.,  51),  the  court  statea  forcibly  the  considerations  of  public 
poUcy  involved. 
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''  (1)  Such  contracts  injure  the  parties  making  them,  because  they 
diminish  their  means  of  procuring  livelihoods  and  a  competency  for 
their  families.  They  tempt  improvident  persons,  for  the  sake  of 
present  gain,  to  deprive  themselves  of  the  power  to  make  future 
acquisitions.  And  they  expose  such  persons  to  imposition  and 
oppression.  (2)  They  tend  to  deprive  tne  public  of  the  services  of 
men  in  the  employments  and  capacities  in  which  they  may  be  most 
useful  to  the  community  as  well  as  themselves.  (3)  They  discourage 
industry  and  enterprise  and  diminish  the  products  of  ingenuity  and 
skill.  (4)  They  prevent  competition  and  enhance  prices.  (5)  Thev 
expose  the  public  to  all  the  evils  of  monopoly.  Ana  this  especially  is 
applicable  to  wealthy  companies  and  large  corporations,  who  haye 
the  means,  unless  restrained  by  law,  to  exclude  rivalry,  monopolize 
business,  and  engross  the  market.'' 

**An  agreement  which  operates  merely  in  partial  restraint  of  trade 
is  good,  provided  it  be  not  unreasonable,  and  there  be  a  consideration 
to  support  it."     (Navigation  Co.  v,  Winsor,  20  Wall,  64.) 

Summing  up  the  \laxim-Nordenfelt  case  (App.  Cas.,  535),  Mr, 
Justice  White,  dissenting  in  Trans-Missouri  case  (166  U.  S.,  347),  said: 

**The  matter  was  finally  set  at  rest  by  the  House  of  Lords  in  Nor- 
denfelt  v,  Maxim-Nordenfelt  CJo.  *  *  *  In  this  case  it  was  held 
that  *  *  *  whether  a  contract  was  invalid  because  of  restraint 
of  trade  must  depend  upon  whether,  on  considering  all  the  circum- 
stances, the  contract  was  found  to  be  reasonable  or  unreasonable." 

**The  line  *  *  *  between  these  illegal  contracts  and  the  innu- 
merable valid  agreements  that  are  daily  made  in  the  business  world 
had  been  drawn  by  long  lines  of  decisions."  U.  S.  v.  Trans.-Mo. 
Assn.  (C.  C.  A.),  58  F.  R.,  67;  approved  in  Dueber  Watch  case,  66 
Fed.  R.,  643  (C.  C.  A.). 

The  general  principle  of  reasonableness,  though  at  first  applied  to 
contracts  which  were  of  very  narrow  scope,  and  where  the  restraint  was 
ancillary  to  a  different  purpose,  has,  in  the  course  of  business  devel- 
opment, been  found  equally  applicable  to  contracts  of  far  greater 
importance  and  scope,  and  m  no  sense  subsidiary  or  ancillary. 

Most  of  the  early  decisions  dealt  with  contracts  whereby  a  man 
'*  contracted  himself  out  of  business,"  usually  in  connection  with  the 
sale  of  that  business  to  some  one  else.  The  distinction,  therefore,  has 
at  times  been  suggested  in  the  course  of  argument  that  such  contracts 
as  may  be  referred  to  as  ancillary  may  be  reasonable,  but  that  con- 
tracts which  are  not  ancillary,  but  whose  main  or  sole  purpose  is  the 
restriction  of  competition,  can  not  in  any  case  be  held  reasonable  at 
common  law. 

This  distinction  is  not  borne  out  by  the  cases  or  by  general  principles. 
First,  as  to  general  principle.  It  is  hard  to  see  how  any  restriction 
can  be  more  complete  or  more  entirely  suppress  competition,  so  far 
as  the  person  maldng  the  restriction  is  concerned,,  tnan  a  contract 
where  a  man  agrees  to  entirely  cease  to  work  at  a  certain  business.  If 
there  is  any  merit  in  the  suggestion  that  has  been  made  in  several 
cases,  namely,  that  contracts  which  regulate  competition  are  proper 
while  those  which  totally  suppress  competition  are  improper  and 
unlawful,  it  would  seem  that  such  *' contracting  out  of  business"  is 
of  the  unlawful  sort.  It  has,  nevertheless,  been  sustained  for  several 
centuries.  On  principle,  therefore,  it  would  seem  that  if  such  a  con- 
tract for  the  complete  suppression  of  competition  can  be  sustained, 


HEABING  ON   HOUSE  BILL  19745 — SMITH.  707 

it  would  be  proper  to  sustain  a  contract  where  the  restriction  only 
goes  to  a  certain  amount  of  the  competition,  as  toward  the  regulation 
of  prices,  the  amount  of  the  output,  methods  of  selling,  etc.,  where 
the  competition  is  by  no  means  completely  suppressed,  out  is  merely 
regulated. 

Taking  up  the  cases  on  this  question,  there  have  been  a  number  of 
well-considered  decisions  holding  contracts  in  restraint  of  trade  to  be 
lawful  which  were  not  in  any  sense  ancillary.  In  fact,  very  few,  if 
any,  cases  exist  where  the  decision  is  expressly  based  on  any  distinc- 
tion between  ancillary  and  nonancillary  contracts. 

The  first  report  given  on  the  subject  in  the  Yearbook  involved  the 
sale  of  a  dyeing  establishment,  with  the  further  agreement  that  the 
vendor  should  not  go  into  the  dyeing  business  on  that  street  in  London 
for  six  months.  Tne  severity  with  which  the  courts  handled  cases  of 
this  kind  is  shown  by  the  fact  that  this  contract,  which  would,  beyond 
all  question,  be  sustained  to-day,  was  held  void,  the  judge  remarking 
that  if  the  plaintiff  were  in  court  he  would  go  to  prison  until  he  paid 
a  fine  to  the  King.* 

''There  was  an  early  period  in  English  history^  when  the  courts  set 
their  faces  against  all  restrictions  upon  trade  alike,  whether  limited 
or  unUmited.  This  period  has  long  since  passed  away."  (Maxim- 
Nordenfeldt  v.  Nordenfeldt,  L.  R.  (1893),  ch.  630,  651.) 

Judges  as  far  back  as  the  reign  of  Henry  V,  and  certainly  during 
the  reign  of  Queen  Elizabeth,  appear,  as  has  been  already  stated, 
to  have  considered  that  even  contracts  in  partial  restraint  of  trade 
were  uniformly  void  in  law. 

'*But,  as  trade  progressed,  it  was  necessarily  discovered  that  a  doo- 
trine  so  rigid  must  be  injurious  to  the  State  itself.  In  the  same  way, 
and  at  about  the  same  date,  by-laws  which  were  in  mere  regulation  of 
trade  came  to  be  distinguished  from  those  which  were  in  unlimited 
restraint  of  it.  *  *  *  One  reason  for  the  adoption  of  a  more 
elastic  doctrine  appears  from  the  judgment  delivered  in  Broad  v. 
Jolyffe  (Cro.  Jac,  596).  *  *  *  The  courts,  yielding  to  the  prog- 
ress of  industrv  and  commerce,  finally  decided  that  a  man  might 
restrain  himself  volimtarily  and  upon  valuable  consideration  from 
using  his  trade  in  a  particular  place.''  (Monopolies  and  Industrial 
Trusts,  Beach,  p.  22.) 

By  later  statutes  there  was  an  enlargement  of  the  power  of  com- 
bination between  workman  and  workman  and  between  master  and 
master  for  the  purpose  of  maintaining  and  enforcing  their  respective 
interests  and  to  remove  the  objection  of  being  in  restraint  of  trade,  to 
which  some  of  the  combinations  had  been  obnoxious.  (34  and  35 
Victoria,  chs.  31  and  39,  and  40  Victoria,  ch.  22.) 

The  law  upon  this  subject  in  this  country  has  followed  somewhat 
the  development  in  England,  but  it  has  not  been  confined  by  technical 
limitations  established  in  that  country.  A  court  of  equity  in  this 
country  \vill  inquire  ''not  whether  the  restraint  extends  to  an  entire 
State  or  nation,  but  whether  it  is  a  reasonable  and  proper  protection 
of  the  party  in  whose  favor  the  covenant  is  made,  anti  whether  it  is 
prejudicial  to  the  public  interests.*'  (Monopolies  and  Industrial 
Trusts,  Beach,  p.  28.) 

Mogul  Steamship  Co.  v.  McGregor,  L.  R.  23  Q.  B.  D.,  598. 

This  case  is  important  for  the  present  consideration  from  two  points 
of  view.     First,  because  it  represents  a  combination  with  no  element 
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of  an  ancillary  contract,  and,  secondly,  shows  a  remarkable  develop- 
ment from  the  old  dyer's  case  several  hundred  years  prior,  which 
change  is  due  to  the  comprehensive  development  of  the  principle  of 
combination  in  business  which  has  taken  place. 

This  case  sustains  as  le^al  certain  acts  creating  monopolies,  for  the 
increasing  of  or  maintainmg  of  prices,  that  had  previously  been  held 
illegal  and  void.  The  acts  complained  of  were  restrictive  contracts 
granting  to  merchants  a  rebate  of  5  per  cent  on  freights  should  they 
send  all  their  freight  from  China  by  tne  combined  lines.  It  was  heli 
that  the  association  being  formed  bv.the  defendants  with  a  view  of 
keei)ing  the  trade  in  their  own  hands,  and  not  with  the  intention  of 
ruining  the  trades  of  the  plaintiffs,  or  through  any  personal  malice  or 
ill  will  toward  them,  was  not  unlawful,  and  that  no  action  for  con- 
spiracy was  maintainable. 

It  has  been  held  that  an  agreement  to  parcel  out  among  the  parties 
to  it  the  stevedore  business  of  a  port,  and  so  to  prevent  competition 
among^  the  parties  and  to  keep  up  the  price  of  the  work,  is  not  neces- 
sarily invahd  if  carried  into  effect  by  the  proper  means.  (Collins  v. 
Locke,  41  L.  T.,  N.  S.  292.) 

**It  is  perfectly  lawful  for  the  owners  of  three  quarries  to  agree  that 
they  will  sell  thipir  commodities  upon  terms  smtable  to  themselves, 
and  which  they  approve  of;  and  although  thev  know  that  the  pur- 
chaser is  going  to  supply,  or  offer  to  supply,  the  corporation  of  Bir- 
mingham with  the  commodity,  that  does  not  in  the  least  restrict  their 
right  to  deal  inter  se  nor  does  such  dealing  deserve  to  be  characterized 
as  a  conspiracy.  There  is  nothing  illegal  in  the  owners  of  commodi- 
ties agreeing  that  they  will  sell  as  between  themselves  at  a  certain 
price,  leaving  one  of  them  to  make  any  other  profit  that  he  can." 
(Jones  V.  North,  L.  R.  19  Eq.,  425.) 

Fowler  v.  Park,  131  U.  S.,  88. 

This  case  involved  a  contract  not  ancillary  in  its  nature.  The 
agreement  provided  that  the  parties  should  enjoy  a  monopoly  of  the 
sde  of  a  i)atent  medicine  withm  a  de^ed  region  m  the  Umtea  States, 
and  provided  further  that  the  medicine  should  not  be  sold  below  a 
cert  am  rate  or  price.  It  was  held  that  this  contract  was  not  unreason- 
able or  invalid  as  in  restraint  of  trade. 

Wickens  v.  Evans,  3  Younge  and  J.,  318. 

This  case  involved  an  agreement  between  these  persons  engaged 
in  the  manufacture  of  trunks  and  boxes;  they  divioed  up  the  terri- 
tory of  England  into  three  parts  and  agreed  that  each  would  not  go 
into  or  sena  into  the  territory  of  the  other  two,  nor  suffer  any  goods 
manufactured  to  go  out  of  his  reserved  territory.  They  further 
agreed  not  to  assist  any  person  who  opposed  all,  or  any,  or  either 
or  the  parties;  nor  to  purchase  any  tea  chest  or  chests  at  a  higher 
price  than  6  pence  or  8  pence  each.  They  further  agreed  that  in 
case  any  opposition  should  appear  to  them,  they  would  combine 
together  for  mutual  and  beneficial  protection;  that  they  would  not 
act  prejudicial  to  the  interests  of  each  other  but  aid  anA  assist  each 
other  in  every  way  possible. 

This  contract  for  the  division  of  territory  was  not  an  ancillary 
contract.     It  was  sustained  by  the  court. 

In  the  opinion,  Vaughan,  B.,  stat>ed:  **In  mv  opinion  this  was  an 
honest  ana  upright  contract,  which  has  been  tlie  question  in  all  the 
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cases;  and  a  contract  by  which  the  parties  are  not  injured,  as  they 
may  be  supplied  on  easier  terms/' 

Wiggins  Ferry  Company  v.  Chicago  and  Alton  Kaikoad  Co.,  73 
Missouri,  389. 

In  this  case  the  ferry  company  had  by  its  charter  an  exclusive  right 
to  ferry  all  freight  between  St.  Louis  and  the  companjr's  lands  on  the 
opposite  Illinois  shore.  A  contract  was  entered  into  with  the  railroad 
company  by  which  the  railroad  company  agreed  that  it  would  always 
employ  the  ferry  company  in  transferring  persons  and  property  across 
the  river.  A  clause  m  tne  contract  declared  that  the  object  of  the 
ferry  company  was  to  secure  to  itself  the  ferrying  business  between 
the  Illinois  and  Mississippi  shores  of  all  freights  and  passengers  car- 
ried by  the  railroad  company. 

It  was  held  that  this  contract  was  not  void  as  being  aj^ainst  public 
policy,  nor  was  it  void  as  being  in  restraint  of  trade.  Contracts  are 
neld  void  on  this  ground  only  when  they  operate  a  general  restraint  of 
trade.  ^'This  contract  was  limited  in  its  operation  to  a  single  place, 
and  at  that  place  did  not  wholly  prohibit  the  ferrying  business,  but 
only  limited  it  to  one  company. 

Skrainka  v.  Scharringhausen,  8  Mo.  App.,  523. 

In  this  case,  24  persons,  owners  and  operators  of  stone  quarries  in  a 
section  of  St.  Louis,  agreed  that  in  view  of  the  great  competition 
existing,  with  a  tendency  to  depress  the  price  of  building  rock  so  as  to 
make  it  impossible  to  work  quarries  at  a  profit,  it  was  desirable  to 
agree  on  a  plan  which  would  secure  a  fair  proportionate  sale  of  the 
product  at  uniform  prices  and  living  rates.  The  contract  provided 
that  none  of  the  subscribers  would,  for  a  period  of  six  months,  sell  any 
building  stone  or  product  of  any  quarry  in  St.  Louis  south  of  a  fixed 
line,  except  as  set  forth  in  the  i^reement;  an  exclusive  agent  was 
appointed  to  sell  on  account  of  the  contracting  parties  the  stone  of 
said  Quarries,  giving  each  quarry  its  proportionate  share,  taking  into 
consiaeration  its  location  and  producing  capacity.  The  price  of  the 
rock  was  set  out  in  the  instrument.  A  supervisory  committee  of  five 
was  provideed  to  see  that  the  argent  dealt  fairly  with  each  quarry,  to 
adjust  prices,  and  hear  complaints.  The  sum  of  SlOO  damages  was 
fixed  as  liquidated  damages  Tor  each  violation  of  the  agreement. 

The  defendant  was  sued  for  MOO  damages  in  violation  of  the  agree- 
ment. There  was  no  dispute  as  to  the  facts,  the  appellant  contending 
that  the  agreement  was  against  public  policy. 

The  court  said:  "We  are  of  opinion  that  the  agreement  in  the 
present  case  is  not  one  which  clearly  upon  its  face  is  mischievous 
and  which  ought  to  be  declared  void  witn  a  view  to  protecting  indi- 
viduals or  the  genei'al  public."  The  court  further  stated  that  they 
knew  of  no  case  in  recent  times  in  which  a  contract  such  as  the  one 
above  had  been  declared  illegal. 

Manchester,  etc.,  R.  Co.  r.  Concord  R.  Co.  (N.  H.),  20  Atl.  Rep.,  383. 

In  this  case  one  railroad  company  was  under  a  contract  to  use  the 
roadbed,  rolling  stock,  and  equipment  of  another  railroad  company, 
which  was  its  rival  and  competitor.  The  contract  was  made  for  the 
purpose  of  preventing  competition,  but  not  for  the  purpose  of  raising 
prices  of  transportation  above  a  reasonable  standard.  There  was  a 
statute,  act  of  New  Hampshire,  July  5,  1867,  forbidding  the  con- 
solidation of  competing  railways  and  rendering  illegal  any  contract 
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whereby  the  roadbed,  rolling  stock,  and  equipment  of  one  competing 
line  is  to  be  operated  and  controlled  by  another.  This  was  pleaded 
in  defense  to  a  bill  in  equity  for  an  accounting  and  return  of  con- 
sideration to  plaintiff,  whose  property  and  equipment  passed  to  the 
defendant  under  the  contract. 

The  contract  was  held  not  to  be  void  as  against  public  poHcy. 

See  also  Chic.  R.  R.  v.  Pullman  Ck).,  139  U.  S.,  79  (Pullman  car 
exclusive  contract);  Express  cases,  117  U.  S.,  1;  Stock  Yards  Co.  v. 
Keith,  139  U.  S.,  128. 

Gibbs  V.  Consolidated  Gas  Company  of  Baltimore,  134  U.  S.,  396. 

This  case  involved  an  agreement  between  two  competing  gas  com- 
panies in  the  city  of  Baltimore  wherein  thev  agreed  to  enter  into  an 
arrangement  eacn  with  the  other  whereby  the  business  of  each  might 
be  conducted  in  a  more  profitable  manner  than  at  present.  It  seenis 
that  in  this  case,  by  a  special  statute,  contracts  of  this  character 
between  pubUc  service  companies  were  inhibited  and  declared,  by 
positive  terms,  to  be  utterly  null  and  void,  and  the  court  refused  to 
enforce  the  terms  of  the  contract.  But  the  court,  through  Chief 
Justice  Fuller,  makes  the  reservation  that  contracts  of  this  character 
which  are  not  against  pubhc  poUcy  are  free  from  objections  and  may 
be  enforced. 

FinaUy,  the  circuit  court  of  appeals'  decision  in  the  Trans-Missouri 
case,  completelv  supports  the  argument  as  to  the  broad  use  of  the 
word  '' reasonable.''  This  is  the  leading  case  on  the  subject,  as  of 
course  the  decision  of  the  Supreme  Court  in  this  same  case  eliminated 
the  question  of  reasonableness  altogether  and  ended  discussion  of  the 
matter  after  1897. 

In  this  decision  the  circuit  court  of  appeals  proceeded  throughout 
on  the  broad  use  of  the  phrase  ^'reasonable  restraint"  with  no  dis- 
tinctions as  to  ancillary  contracts,  but  solely  with  reference  to  the 
relation  to  general  public  poUcy. 

Thus  an  examination  of  the  cases  shows  that  about  one-third  of 
those  collected  on  the  subject  held  valid  contracts  which  were  not 
anciUary.  It  must  be  remembered  that  such  a  class  of  contracts  has 
only  become  freq^uent  in  very  modem  times,  so  that  by  far  the  greater 
number  of  decisions  would  naturaUy  have  to  do  with  those  earUer 
contracts  which  were,  by  the  very  restricted  nature  of  ancient  trade, 
ancillary  in  their  character.  Had  there  been  a  long  course  of  decisions 
appUed  to  modem  conditions,  as  there  has  been  to  ancient  conditions, 
we  would  undoubtedly  have  had  an  equal  or  far  greater  number  of 
decisions  following  this  modem  principle,  upholding  certain  contracts 
in  restraint  of  trade  as  reasonable,  although  not  in  any  sense  ancillary. 

IS   THE   PHRASE    SUFFICIENTLY   DEFINITE. 

The  second  question  in  connection  with  the  use  of  this  phrase 
"reasonable  restraint  of  trade,^'  is  whether  it  imports  an  element  of 
undue  uncertainty  into  a  criminal  statute. 

As  pointed  out  in  the  cases  cited  above,  the  words  have  been  largely 
construed  in  a  great  number  of  cases  and  over  a  long  period  of  time. 
It  should  be  further  pointed  out  also  that  as  a  practical  consideration 
the  antitrust  law,  though  criminal  in  part,  has  Ibeen  chiefly  applie<l  as 
a  civil  statute.  Practically  all  of  the  great  cases  more  recently  tried 
under  this  law  have  been  by  bill  in  equity  and  injunction.    Very  few, 
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if  any,  criminal  cases  have  ever  been  successfully  brought  to  the  issue 
of  coiiviction  under  this  law,  as  compared  with  hundreds  of  civil  cases 
so  successfully  tried.  As  a  practical  question,  therefore,  this  objection 
to  the  use  of  this  phrase  is  relatively  very  unimportant.  The  objec- 
tion will  apply  only  in  case  of  a  criminal  application  of  the  law,  and 
this  criminal  application,  judging  from  the  past,  is  q^uite  infrequent. 

As  a  legal  consideration,  also,  the  insertion  of  this  phrase  aoes  not 
add  to  the  indefiniteness  of  the  present  statute  to  such  an  extent  as  to 
be  open  to  the  objection  referred  to.  Absolute  certainty  is  not  a  pre- 
requisite of  a  criminal  statute,  but  simply  such  a  degree  of  certainty 
as  IS  reasonably  possible  in  the  description  of  the  subject-matter. 

The  only  case  at  all  analogous  which  is  opposed  to  this  view  is  that 
of  United  States  v.  Tozer  (52  Fed.  R.,  917),  where  it  was  held  that 
there  can  be  no  conviction  under  the  provisions  of  an  act  prohibiting 
undue  preference  in  a  case  where  the  jury  is  reauired  to  determine 
whether  the  preference  is  reasonable  or  unreasonaole. 

Elliott  on  llailroads,  a  respectable  authority,  volume  4,  page  723, 
states  that  this  doctrine  is  opposed  to  that  asserted  in  other  cases. 

In  the  case  of  United  States  v.  B.  and  O.  Railroad  (153  Fed.  R.,  997) 
the  railroad  was  indicted  imder  the  same  act  for  practicing  unreason- 
able discrimination,  and  the  indictment  was  held  oad  for  not  showing 
the  particulars  of  the  alleged  unreasonable  and  unjust  discrimination, 
but  no  such  objection  was  raised  to  the  act  itself  as  was  raised  in  the 
Tozer  case. 

In  the  case  of  Czarra  v.  Board  of  Local  Supervising  Inspectors  of 
the  District  of  Colimibia  (25  App.  D.  C,  443)  the  medical  practitioner 
was  convicted  under  the  act  or  Congress  approved  June  3,  1896,  of 
**  unprofessional  and  dishonorable  conduct.  The  point  considered 
by  the  court  was  whether  these  words  were  sufficient  to  satisfy  the 
sixth  amendment,  which  preserves  the  right  of  the  accused  in  all 
criminal  prosecutions  to  be  informed  of  the  nature  and  cause  of  the 
accusation  against  them.     In  this  case  the  court  said: 

^^This  obvious  duty  must  be  performed  by  the  legislature  itself, 
and  can  not  be  delegated  to  the  judiciary.  It  may  doubtless  be 
accomplished  by  the  use  of  words  or  terms  of  settled  meaning,  or 
which  indicate  offenses  well  known  to  and  defined  by  the  conunon  law. 
Reasonable  certainty  in  view  of  the  conditions  is  all  that  is  required, 
and  liberal  effect  is  always  to  be  given  to  the  legislative  intent  when 
possible.'' 

The  act  of  March  2,  1893,  known  as  the  *' safety  appliance  law'' 
makes  it  unlawful  for  any  common  carrier  engaged  in  interstate  com- 
merce to  run  any  train  in  such  traffic  that  has  not  a  **  sufficient  number 
of  cars  in  it,  so  equipped  with  power  or  train  brakes,  that  the  enpneer 
of  the  locomotive  clrawing  such  train  can  control  its  speed  without 
requiring  the  brakemen  to  use  the  common  hand  brake  for  that  pur- 
pose."     (Section  1.) 

A  number  of  convictions  have  been  had  under  this  act,  and  the 
point  of  indefiniteness  has  never  been  successfully  raised,  if  raised 
at  all.  In  Johnson  v.  S.  P.  Co.  (117  Fed.  R.,  469)  the  court  said, 
referring  to  this  act:  '^The  act  of  March  2,  1893,  is  a  penal  statute. 
*  *  *  Its  terms  are  plain  and  free  from  doubt,  and  its  meaning 
is  clear." 

Coming  now  to  the  construction  of  the  Sherman  law  itself  in  this 
connection,  it  will  be  observed  that  there  was  a  period  from  1890, 
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when  the  law  was  passed,  to  1897  (at  which  time  the  Supreme  Court 
ruled  the  question  of  reasonableness  or  unreasonableness  out  of  the 
matter  entirely),  during  which  time  the  consideration  of  the  law  in 
the  more  important  cases  practically  inserted  the  word  "  reasonable," 
and  yet  durmg  this  entire  period,  which  is  the  only  period  in  which 
this  particular  question  could  have  been  raised,  the  question  of  in- 
definiteness  as  a  penal  statute  was  never  raised,  so  far  as  is  known. 

The  leading  and  conclusive  case  during  this  period  was  that  of 
United  States  v.  Trans-Missouri  Freight  Association,  in  the  circuit 
court  of  appeals,  1893  (68  Fed.  R.,  68),  decided  by  Judges  Sanbom. 
Shiras,  and  Thayer.  In  this  decision  it  was  held  that  the  act  applied 
only  to  imreasonable  restraint  of  trade.  The  court  used  the  following 
language  in  discussing  certain  specified  cases: 

^'1116  main  purpose  of  contracts  of  these  classes  that  are  thus  held 
illegal  is  to  suppress,  not  merely  to  regulate,  competition.  *  *  * 
It  IS  evident  tnat  there  is  a  wide  difference  between  such  contracts 
and  those  the  purpose  of  which  is  to  so  regulate  competition  that  it 
may  be  fair,  open,  and  healthy,  and  whose  restriction  upon  it  is 
slight  and  only  that  which  is  necessary  to  accomplish  this  purpose.'' 

And  again: 

*' These  decisions  rest  upon  broader  ground,  on  the  ground  that  the 
main  purpose  of  the  obnoxious  contracts  was  to  suppress  competi- 
tion, and  that  they  thus  tended  to  effect  an  unreasonaole  and  unlaw- 
ful restraint  of  •trade." 

And  again: 

' '  There  is  a  plain  tendency  in  the  later  authorities  to  repudiate 
the  proposition  that  there  is  any  hard  and  fast  rule  that  contracts  in 
general  restraint  of  trade  are  illegal,  and  to  apply  the  test  of  reason- 
ableness to  all  contracts,  whether  the  restraint  be  general  or  partial. 
*  ♦  *  If  further  authority  is  wanted  for  the  proposition  that  it  is 
not  the  existence  of  the  restriction,  of  competition  but  the  reasonable- 
ness of  that  restriction,  that  is  the  test  of  the  validity  of  the  contracts 
that  are  claimed  to  be  in  restraint  of  trade,  it  will  be  found  in'* — a 
number  of  cases  thereupon  cited. 

The  court  was  of  course  fully  aware  that  this  was  a  criminal  statute, 
and  yet  it  construed  it  as  containing. exactly  the  phraseology  that  is 
now  being  criticised  as  being  too  indefinite. 

It  must  be  remembered  tnat  for  the  purposes  of  this  argument  this 

E articular  decision  is  final  and  conclusive.  This  is  the  decision  of  the 
ighest  court  that  has  passed  on  the  question  of  the  use  of  the  word 
'* reasonable"  in  connection  with  the  antitrust  law.  The  Supreme 
Court  eliminated  the  question  entirely  in  1897,  so  that  it  has  not  had 
occasion  to  pass  thereon. 

But  the  language  of  the  Supreme  Court  itself  in  1897  in  the  Trans- 
Missouri  case  is  also  significant,  although  it  did  eUminate  this  question. 
Four  members  of  that  court  were  of  the  opinion  that  the  word  '*im- 
reasonable"  should  be  in  the  statute,  with  ail  the  implication  that 
that  opinion  carries  as  to  the  propriety  of  the  use  of  that  word,  while 
the  opinion  of  the  majority  of  the  court  went  so  far  as  to  use  the  fol- 
lowing language  in  connection  with  this  phrase :  '  *  These  considerations 
are,  however,  not  for  us.  If  the  act  ought  to  read  as  contended  for  by 
defendants,  Congress  is  the  body  to  amend  it,  and  not  this  court." 

In  this  connection  it  is  also  "necessary  to  refer  to  the  language  of 
Mr.  Justice  Brewer  in  the  Northern  Securities  case  (193  U.  S.,  361), 
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where  he  said  in  regard  to  past  decisions  that ''  the  ruling  should 
have  .been  that  the  contracts  there  presented  were  unreasonable 
restraints  of  interstate  trade,"  thereby  giving  his  assent  to  the  pro- 

()riety  of  the  use  of  such  language  in  connection  with  the  antitrust 
aw. 

In  concluding  the  consideration  of  the  use  of  this  phrase,  it  is  possi- 
bly well  to  suggest  also  that,  like  all  other  branches  of  the  law,  the  law 
of  combinations  must  keep  pace  with  economic  conditions  and  be 
developed  to  fit  modern  facts;  that,  while  this  phrase  has  already 
been  construed  for  many  years,  it  is  fair  to  say  that  it  involves  one  of 
the  most  important  questions  of  public  policy,  and  probably  will  have 
to  be  construed  still  further  by  the  courts;  that  such  necessity  for 
further  construction  must  be  faced;  that  it  is  not  to  be  avoided;  and 
that  the  bill  in  question  will  of  itself  produce  a  necessary  advance  in 
that  application  of  the  law  to  modem  conditions  that  modern  condi- 
tions imperatively  require. 

''class  legislation"  defined. 

This  bill  is  not  what  is  known  as  ''class  legislation."  Accurately 
speaking,  the  legislation  which  is  objected  to  under  this  rather  crude 
term  is  legislation  which  is  contrary  to  the  spirit  of  the  fourteenth 
amendment  in  failing  to  give  to  all  citizens  the  equal  protection  of 
the  laws.  (It  is,  of  course,  to  be  remembered  that  the  fourteenth 
amendment  applies  to  the  States  and  not  to  the  Federal  Government, 
but  nevertheless  the  fundamental  principle  involved  in  that  amend- 
ment is  to  a  certain  extent  applicable  to  Federal  legislation.) 

Class  legislation,  or  discrimination  in  legislation,  is  objectionable 
only  when  tlie  discrimination  is  not  based  on  substantial  grounds  of 
dirference.  The  rule  is  that  the  line  of  classification  must  have  a 
direct  connection  with  the  difference  in  privilege  or  duty  pertaining  to 
the  different  classes.  Legislation  by  classes  is  the  rule  rather  than  the 
exception.  Legislation  differs  w^hen  it  is  applied  to  railroads,  to 
steamboats,  to  sail  vessels,  to  industrial  corporations,  to  banks,  to 
insurance  companies,  to  private  citizens,  and  in  innumerable  other 
cases,  each  one  of  these  classes  being  subject  to  certain  special  laws, 
and  necessarily  so.  The  sole  Question  is  whether  the  special  le^la- 
tion  is  justified  by  a  corresponding  special  difference  as  to  its  objects. 

In  this  bill  corporations  which  give  a  certain  liigh  degree  of  informa- 
tion are  allowed  certain  privileges.  The  connection  between  the  two 
points  is  obvious  and  close,  and  forms  a  proper  basis  for  a  reo:ulation  of 
interstate  commerce.  The  bill  admits  tnat  reasonable  combination  is 
proper.  This  is  based  on  public  policy.  But  if  such  combination, 
carryinj^  as  it  does  the  possibility  of  the  concentration  of  great  industrial 
power,  is  to  be  alloweci,  it  is  a  necessary  corollary  that  it  must  be  super- 
vised and  regulated,  and  supervision  must  have,  as  its  first  essential,  the 
means  of  securing  sufficient  information.  This  feature  is  also  based, 
therefore,  on  puolic  policy.  The  distinction  between  the  rights  of 
registered  and  nonregistered  corporations  is  fully  justified  bj''  the  dis- 
tinction as  to  the  methods  of  regulation  and  supervision  which  is  thus 
given  by  such  registration  and  the  information  obtained  thereby.  In 
other  words,  if  the  Government  is  to  recognize,  as  it  probably  must, 
the  tendency  toward  combination,  it  is  obliged  to  have  added  powers  of 
supervision,  through  publicity,  as  to  the  methods  of  such  combination. 
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Therefore  the  two  features,  privilege  of  reasonable  combination 
and  the  duty  of  giving  information,  are  not  only  relevant  and  prop- 
eriy  connected  and  form  a  true  basis  for  a  le^al  classification,  but 
are  essentially  inseparable  and  must  be  enacted  into  law  at  one  and 
the  same  time  and  in  the  same  bill. 

"Legislation  which,  in  carrying  out  a  public  purpose,  is  limited  in 
its  application,  if  within  the  sphere  of  its  operation  it  affects  all  per- 
sons similarly  situated,  is  not  within  the  amendment"  (the  four- 
teenth amendment).  (Barbier  v,  Connolly  (Laundry  case),  113  U. 
S.,  27;  U.  Railway  Company  v.  Beckwith,  129  U.  S.,  26,  and  cases 
cited  therein. — R.  R.  Cattle  Damage  -case.) 

'^Classification  must  always  rest  upon  some  difference  which  bears 
a  reasonable  and  just  relation  to  the  act  in  respect  to  which  the  classi- 
fication is  proposed  and  can  never  be  made  arbitrarily  and  without 
anv  such  basis."     (Gulf,  C.  and  St.  F.  Ry.  v.  Ellis,  165  U.  S.,  155.) 

*  The  inhibitions  of  that  section  (section  1  of  the  fourteenth  am^d- 
ment)  are  laid  upon  the  action  of  the  several  States  and  have  no 
reference  to  legislation  by  Congress."  (Chinese  summary  trial,  pre- 
sumption of  ffuilt.)     (In  re  Sing  Lee,  54  Fed.  Rep.,  337.) 

*'The  equiu  protection  of  the  law  *  ♦  *  does  not  forbid  clas- 
sification. *  ♦  *  The  power  of  classification  has  been  upheld 
whenever  such  classification  proceeds  upon  any  difference  whicn  has 
a  reasonable  relation  to  the  object  sought  to  be  acoomplished." 
(Atchison  Rv.  v,  Matthews,  174  U.  S.,  103;  see  also  Kv.  R.  R.  Tax 
CMes,  115  11^8.,  321.) 

SUOOESTED   AMENDMENTS. 

I  would  suggest  certain  amendments,  largely  matters  of  detail,  as . 
follows: 

(1)  Page  1,  lines  8  and  9,  strike  out  the  words  ''affected  by  this 
act''  and  insert  in  lieu  thereof  "engaged  in  commerce  amoi^  the 
States,  or  between  a  State  and  a  Territory,  or  between  a.  State  and 
the  District  of  Columbia,  or  with  foreign  nations." 

(2)  The  section  numbers  of  this  act  should  be  changed,  section  8 
being  made  section  9,  etc.,  throughout  the  act,  as  apparentlv  there 
was  a  clerical  error  in  overlooking  the  fact  that  the  present  Sfierman 
law  has  eight  sections. 

(3)  Page  3,  line  6,  insert  after  the  words  "action  of*'  and  before 
the  words  ''the  Commissioner"  the  words  "cancellation  by."  This 
is  to  make  it  clear  that  the  appeal  provided  for  applies  onlv  to  the 
cancellation  of  registration,  as  was  intended  by  the  wording  here. 

(4)  Page  5,  line  1,  strike  out  the  words  "declaring  that  in  his"  and 
insert  in  lieu  thereof  the  word  "disapproving."  Line  2,  strike  out 
the  word  "judgment"  and  the  Words  ''is  in  unreasonable."  Lines  3 
and  4  strike  out  the  words  "restraint  of  trade  or  commerce  among 
the  several  States  or  with  foreign  nations,"  so  that  the  clause  as  thus 
amended  will  read:  "may  enter  an  order  disapproving  such  contract 
or  combination."  This  is  in  substance  all  that  is  intended  by  this 
section.  The  phraseology  stricken  out  is  not  necessary  and  is  some- 
what misleading,  inasmuch  as  it  gives  an  appearance  of  a  judicial 
finding  greater  m  extent  than  is  actually  riven  by  the  section.  The 
whole  eiSect  of  the  finding  is  expressed  in  nnes  4  to  16,  on  page  5. 
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(5)  Page  6,  line  7,  after  the  words  ''this  act"  and  before  the  word 
"for"  insert  the  words  ''against  any  corporation  or  association  regis- 
tered under  this  act  or  against  any  individual."  This  amendment  is 
intended  to  cover  the  possible  evasion  of  the  provisions  of  the  act. 
As  the  act  now  stands  it  is  conceivable  that  corporations  desiring  to 
get  the  benefit  of  the  act  but  not  desiring  to  register  might  form  a 
straw  corporation  which  should  register,  include  that  corporation  as  a 
party  to  any  contract  which  they  desired  to  make,  and  tnen  that  cor- 
poration bv  presenting  the  contracts  could  get  the  benefit  of  the  act, 
although  tne  real  parties  in  interest  were  unregistered  corporations. 

(6)  rage  9,  line  1,  strike  out  the  word  "this"  and  insert  in  lieu 
thereof  the  word  "the."  Same  line,  after  the  word  "immunity"  and 
before  the  word  "if"  insert  the  words  "provided  in  this  section." 
This  change  is  intended  to  make  it  clear  that  the  limitation  expressed 
in  this  clause  applies  to  all  the  immimities  referred  to  in  section  4,  and 
not  merely  to  the  one  last  mentioned. 


Committee  on  the  Jubiciary, 

House  of  Representatives, 

Friday  y  May  1,1908. 

The  subcommittee  met  at  2  o'clock  p.  m.,  Hon.  Charles  E.  Little- 
field  (chairman)  presiding. 

STATEMENT  OF  HON.  CHABLES  0.  WASHBTJEN,  A  BEPBESENTA- 
TIVE  IN  CONOBESS  FBOH  THE  STATE  OF  MASSACHUSETTS. 

Mr.  Washburn.  Mr.  Chairman,  I  appear  before  this  committee  not 
for  the  purpose  of  advocating  the  passage  of  the  Hepburn  bill  or  of 
condemning  it,  but  to  say  a  few  words  on  the  general  proposition  and 
the  way  in  which  the  Sherman  antitrust  act  affects  a  large  interest 
throughout  the  country  that  thus  far,  as  far  as  I  have  followed  the 
hearings,  has  received  very  little  consideration,  and  I  refer  to  the 
small  corporations  scattered  all  over  the  country,  engaged  of  necessity 
in  interstate  commerce,  whose  legitimate  business  operations  are 
interfered  with  to  a  greater  or  less  extent  by  the  construction  put  upon 
the  Sherman  antitrust  act  by  the  decision  of  the  Supreme  Court  in 
1897.  For  example,  in  the  Commonwealth  of  Massachusetts  there 
are  over  5,000  business  corporations  of  which  nothing  is  known  in 
detail^  or  needs  to  be  known,  by  any  public  authority  excepting  the 
State  authorities.  The  shares  of  very  few  of  them  are  dealt  in  to  a  suf- 
ficiently great  extent  to  have  any  market  value  put  upon  their  stock. 
They  are  interested  very  largely  m  manufacturing, and,  as  an  incident 
to  the  successful  conduct  of  their  business  operations,  find  it  desirable 
from  time  to  time  to  enter  into  business  arrangements  with  their  com- 
petitors in  the  way  of  combination  which,  prior  to  the  decision  of  1897, 
they  were  able  lawfully  to  do,  and  which  by  the  construction  placed 
upon  the  Sherman  Act  by  the  Supreme  Court  in  1897  makes  the  com- 
bmations,  the  pooling  arrangements,  the  agreements  as  to  the  price 
which  for  years  they  have  entered  into  freely,  illegal.  This  evil  or 
inconvenience 

Mr.  LiTTLEFiELD.  Or  embarrassment. 

Mr.  Washburn  (continuing).  Or  embarrassment,  as  you  suggest, 
is  now  pretty  generally  recognized,  and  petitions  are  coming  from 
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these  people  to  Congress  for  some  alleviation  of  the  existing  condi- 
tions. I  received  one  the  other  day  from  the  Wholesale  Urocere' 
Association  of  Boston  in  which  they  request  that  some  le^lation 
may  be  had  which  shall  make  it  possible  for  them  to  enter  mto  rea- 
sonable trade  agreements. 

Mr.  LiTTLEFiELD.  What  is  the  purpose  of  those  agreements?  Is 
it  to  reeulate  the  price? 

Mr.  Washburn.  The  purpose  of  those  a^eements,  and  there  are 
hundreds  of  them  in  all  lines  of  business,  is  of  course  to  control  to 
some  extent  the  price  of  the  commodities  in  which  the  parties  to 
the  agreements  are  deaUng.  Those  agreements  are  not  entered  into 
with  any  altruistic  motives;  they  are  entered  into,  of  course,  for 
the  purpose  of  enabling  the  parties  to  maintain  what  they  regard  as 
reasonaoly  satisfactory  and  remunerative  prices. 

Mr,  LiTTLEFiELD.  Of  coursc  all  those  would  directly  affect  the 
consumer. 

Mr.  Washburn.  Certainly.  Those  agreements  are  of  several 
sorts.  There  was  the  ol^-fashioned  combination  regulating  the 
maintenance  of  prices  which  the  parties  to  the  agreement  entered 
into,  and  which  was  only  partially  kept,  of  course,  and,  while  better 
than  no  agreement  at  all,  was  not  particularly  effective.  Then  when 
the  parties  to  those  agreements  sought  to  strengthen  them,  they 
entered  into  pooling  arrangements  among  themselves,  and  those 
agreements,  or  course,  were  only  partially  successful;  but  they,  too, 
were  better  than  nothing  in  enablmg  the  participants  in  them  to  pro- 
tect themselves  from  what  they  regarded  as  ruinous  competition. 
When  the  Sherman  Act  was  passed  in  1890,  following  as  it  did  the  pas- 
sage of  the  antitrust  laws  in  a  large  number  of  our  States,  it  was  aimed 
at  combinations  of  that  character,  unquestionably.  The  debates  in 
Congress  would  indicate  it.  Numerous  quotations  have  already  been 
made  from  the  debates  in  Congress.  Senator  Hoar  on  that  occasion 
said: 

We  have  affirmed  the  old  doctrine  of  the  common  law  in  regard  to  all  interstate  and 
international  commercial  transactions. 

Senator  Sherman  said : 

It  does  not  announce  a  new  principle  of  law,  but  applies  old  and  well-recognized 
principles  of  the  common  law  to  the  complicated  jurisdiction  of  our  Stat«  and  Federal 
governments.  Similar  contracts  in  any  State  in  the  Union  are  now  by  common  or 
statute  law  null  and  void. 

In  other  words,  the  intention,  as  I  think  is  thoroughly  well  estab- 
lished, of  those  who  framed  that  act  was  to  create  a  statute  declara- 
tory of  the  common  law  making  contracts  in  unreasonable  restraint 
of  trade  null  and  void  and  at  the  same  time  making  the  statute  a 
penal  statute  by  the  affixing  of  certain  penalties,  and  that  the  courts 
m  the  early  days  so  understood  it  is  perfectly  apparent  from  a  study 
of  the  cases,  j'or  example,  here  in  the  52  Federal  Reporter  at  page 
104  is  the  case  entitled  '*In  re  Greene'^ 

Mr.  LiTTLEFiELD.  Before  you  take  up  the  cases,  is  it  your  idea  that 
these  arrangements  have  resulted  in  a  larger  price  to  the  consumer 
than  would  otherwise  have  been  the  case,  or  have  they  had  a  n^ative 
effect  so  far  as  the  consumer  is  concerned  ?  What  is  your  idea  about 
that  as  a  business  proposition  ? 

Mr.  Washburn.  Oh,  I  suppose  the  result  of  those  agreements  has 
been  to  secure  a  larger  price  from  the  consumer. 
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Mr.  LiTTLEFiELD.  That  is,  on  the  whole,  with  the  existence  of  such 
agreements  the  consumer  has  actually  paid  more  than  he  otherwise 
would  under  other  conditions? 

Mr.  Washburn.  Than  he  otherwise  would  imder  absolutely  unre- 
stricted competition.  In  so  far  as  these  agreements  have  worked  at 
all,  they  have  prevented  ruinous  competition  among  those  who  have 
been  parties  to  them. 

Mr.  LiTTLEFiELD.  They  have  operated  really  to  protect,  rather, 
the  capital  invested  in  the  business? 

Mr.  Washburn.  Yes. 

Mr.  LiTTLEFiELD.  That  is,  the  maintenance  of  what  would  be  per- 
haps an  excessive  increase  in  the  price  has  operated  to  maintain  the 
steadiness  of  the  business,  so  that  the  price  to  the  consumer  has  been 
raised  above  what  it  would  otherwise  have  been? 

Mr.  Washburn.  The  same  principle,  of  course,  is  involved  in  the 
pooling  of  railroad  traffic.  When  these  cases  began  to  get  before 
the  courts,  and  up  to  1897,  in  almost  every  case  the  courts  found  that 
these  agreements  were  not  inhibited  by  the  Sherman  antitnist  act. 
There  is  just  one  case  that  I  have  found,  and  there  may  be  others,  that 
was  held  to  be  inhibited  bv  the  Sherman  antitrust  act,  and  that  is  the 
case  of  the  United  States  v.  The  Jellico  Mountain  Coal  and  Coke  Com- 
pany reported  in  46  Federal  Reporter,  page  432,  in  1891 ,  a  case  in  equity 
on  a  bill  of  injunction,  where  an  agreement  between  certain  coal  min- 
ing companies  and  their  distributing  agents  was  found  to  be  in  contra- 
vention of  the  Sherman  antitrust  act,  and  they  were  enjoined  from 
further  violation  of  the  act.  There  may  be  other  cases,  but  that  is 
the  only  one  that  has  come  to  my  attention.  On  the  contrary,  most 
of  the  cases  were  of  the  sort  to  which  I  will  now  refer.  I  have  referred 
to  the  case  of  In  re  Greene,  in  52  Federal  Reporter,  at  page  104.  It 
is  interesting  to  consider  that  case  a  Uttle  in  detail,  because  it  illus- 
trates pretty  clearly  the  nature  of  pretty  much  all  of  these  combina- 
tions, and  it  illustrates  the  sort  of  combination  that  was  not  held  to 
be  in  contravention  of  the  Sherman  Act  before  the  decision  in  the 
Trans-Missouri  case  in  1897,  and  just  the  sort  of  combination  that 
has  been  held  to  be  in  contravention  of  that  act  ever  since  that  deci- 
sion. The  facts,  in  brief^  were  these:  That  the  Distilling  and  Cattle 
Feeding  Company,  organized  under  the  laws  of  Ilhnois,  oDtained  con- 
trol over  70  other  distilleries,  in  one  way  and  another,  and  controlled 
75  per  cent  of  the  product  of  the  United  States,  and  thus  could  measur- 
ably control  the  prices  at  which  they  would  sell.  The  court,  when  it 
came  to  decide  the  case,  held  that  tnis  was  not  such  a  monopoly  as 
was  contemplated  by  the  Sherman  Act,  because  of  the  fact  that  the 
restraint  was  partial,  that  a  complete  monopoly  was  not  secured,  and 
for  that  reason  that  it  was  not  inimical  to  the  Shennan  Act,  and 
among  other  things  the  court  said: 

Where  the  restraint  is  partial,  either  as  to  time  or  place,  its  validity  is  to  be  deter- 
mined by  its  reasonableness  and  the  existence  of  a  consideration  to  support  it.  The 
question  of  its  reasonableness  depends  on  the  consideration  whether  it  is  more  injurious 
to  the  public  than  is  required  to  afford  a  fair  protection  to  the  party  in  whose  favor  it 
is  secured.  No  precise  boundary  can  be  laid  down  as  to  when  and  under  what  circum- 
stances the  restraint  would  be  reasonable  and  when  it  would  be  excessive. 

Then  there  are  a  number  of  citations.  Substantially  the  same 
sort  of  a  case  arose  a  little  later,  which  is  reported  in  the  same  volume, 
52  Federal  Reporter,  page  646,  the  case  of  United  States  v.  Nelson. 
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Mr.  IjITTLefield.  Was  that  Greene  case  a  case  of  a  contract, 
the  construing  of  a  contract,  or  was  it  a  bill  in  equity? 

Mr.  Washburn.  It  arose  on  petition  for  a  writ  of  habeas  corpus  to 
release  Louis  H.  Greene  from  tne  custody  of  the  United  States  mar- 
shal,  by  whom  he  was  held  awaiting  his  removal  to  the  district  of 
Massachusetts  to  answer  an  indictment  for  an  alleged  violation  of  the 
act  of  July  2,  1890,  the  Sherman  antitrust  act. 

Mr.  LiTTLEPiELD.  II  was  a  criminal  prosecution? 

Mr.  W^ASHBURN.  Yes.  The  case  of  the  United  States  t?.  Nelson  is 
to  be  found  at  page  646.  This  was  a  case  at  law.  There  was  an 
indictment  under  the  act  of  July  2,  1890.  This  was  on  demurrer. 
The  court  held  that  an  agreement  between  a  number  of. lumber 
dealers  to  raise  the  price  of  lumber  50  cents  per  thousand  feet,  in 
advance  of  the  market  price,  can  not  operate  as  a  restraint  upon 
trade  within  the  meaning  of  the  act  of  Congress  '*To  protect  trade 
and  commerce  against  unlawful  restraint  and  monopolies,''  and  the 
court  went  on  to  say,  and  this  expresses  just  as  well  as  any  lan^age 
that  I  have  found  how  the  courts  viewed  this  case: 

An  agreement  between  a  number  of  dealers  and  manufacturers  to  raise  prices, 
unless  they  practically  controlled  the  entire  commodity,  can  not  operate  as  a  restraint 
upon  trade,  nor  does  it  tend  to  injuriously  affect  the  public.  Unless  the  agreement 
involves  an  absorption  of  the  entire  traffic  in  lumber,  and  is  entered  into  for  the  pur- 
pose of  obtaining  the  entire  control  of  it  with  the  object  of  extortion,  it  is  not  objec- 
tionable to  the  statute,  in  my  opinion.  Competition  is  not  stifled  by  such  an  agree- 
ment, and  other  dealers  would  soon  force  the  parties  to  the  agreement  to  sell  at  the 
market  price,  or  a  reasonable  price,  at  least. 

In  other  words,  the  act  invoked  against  these  old-fashioned  trade 
combinations  did  not  affect  them  adversely,  and  if  the  purpose  of 
the  act  was  to  suppress  combinations  of  that  sort,  it  certainly  faileci 
of  its  purpose.  But  1  now  want  to  call  the  attention  of  the  com- 
mittee to  another  interesting  fact,  that  while  the  act  was  not,  in 
these  and  kindred  cases,  held  to  inhibit  the  trade  combinations, 
whenever  it  was  invoked  against  a  labor  combination,  so  far  as  I 
have  observed  the  cases,  it  was  sustained.  I  remember  two  or  three 
weeks  ago  reading  an  article  in  the  Outlook  by  Mr.  Philip  Post,  of 
Chicago,  in  which  he  called  the  attention  of  the  country  to  the  Dan- 
bury  Hatters'  case,  where,  as  he  said,  the  doctrine  was  established 
that  the  labor  organizations  were  under  the  ban  of  the  Sherman 
antitrust  act.  Now,  the  labor  organizations  have  been  under  the 
ban  of  the  Sherman  antitrust  act  for  about  fifteen  years. 

Mr.  LriTLEFiELD.  That  is,  there  is  no  new  doctnne  laid  doi^Ti  in 
the  Loewe  case? 

Mr.  Washburn.  There  is  no  new  doctrine  laid  down,  and  I  want 
to  call  the  attention  of  the  committee  to  this  fact,  that  it  would  appear 
that  in  all  those  cases  the  courts  held  the  view  that  all  these  labor 
organizations  were  in  unreasonable  restraint  of  trade.  I  am  now 
referring  to  the  decisions  prior  to  tJie  Supreme  Court  decision  of  1897, 
and  undertaking  to  differentiate  between  the  way  the  courts  viewed 
the  labor  combinations  and  the  trade  combinations.  The  labor  com- 
binations in  those  cases,  among  which  was  the  Debs  case,  with 
which  you  are  all  familiar,  found  that  those  combinations  were 
inhibited  by  the  Sherman  Act.  On  the  other  hand,  they  found  that 
the  trade  combinations  were  not  in  contravention  of  the  Sherman 
Act. 
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Mr.  LiTTLEFiELD.  Were  these  cases  you  have  just  cited  cases  that 
were  passed  on  by  either  district  or  circuit  courts  ? 

Mr.  Washbltin.  Yes. 

Mr.  LiTTLEFiELD.  Did  they  afterwards  go  up  to  the  Supreme 
Court  ? 

Mr.  Washburn.  I  do  not  know  that  any  of  them  did  go  up  to  the 
Supreme  Court,  but  here  is  the  case  of  the  United  States  v.  Working- 
men's  Amalgamated  Council  of  New  Orleans  et  al.,  in  the  circuit 
court  for  the  eastern  district  of  Louisiana,  decided  March  25,  1893. 
Among  other  things,  the  court  says,  at  page  996: 

The  defendants  urge  that  the  right  of  the  complainante  depends  upon  an  unsettled 
question  of  law.  The  theory  of  the  defense  is  that  this  case  does  not  fall  within  the 
purview  of  the  statute;  that  the  statute  prohibited  monopolies  and  combinations 
which,  using  words  in  a  general  sense,  were  of  capitalists,  and  not  of  laborers.  I 
think  the  Congressional  debates  show  that  the  statute  had  its  origin  in  the  evils  of 
massed  capital;  but,  when  the  Congress  came  to  formulating  the  prohibition  which 
IS  the  ^'urdstick  for  measuring  the  complainant's  right  to  the  injunction,  it  expressed  it 
in  these  words:  "Every  contract  or  combination  in  the  form  of  trust,  or  otherwise  in 
restraint  of  trade  or  commerce  among  the  several  States  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.*'  The  subject  had  so  broadened  in  the  minds  of  the 
legislators  that  the  source  of  the  evil  was  not  regarded  as  material,  and  the  evil  in  its 
entirety  is  dealt  with.  They  made  the  interdiction  include  combinations  of  labor  as 
well  as  of  capital;  in  fact,  all  combinations  in  restraint  of  commerce,  without  reference 
to  the  character  of  the  persons  who  entered  into  them.  It  is  true  this  statute  has  not 
been  much  expounded  by  judges,  but,  as  it  seems  to  me,  its  meaning,  as  far  as  relates 
to  the  sort  of  combinations  to  which  it  is  to  apply,  is  manifest,  and  that  it  includes 
combinations  which  are  composed  of  laborers  acting  in  the  interest  of  laborers. 

I  do  not  care  to  call  attention  in  detail  to  all  of  the  cases.  There 
are  several  of  them  that  are  specially  to  be  noted.  Among  others  is 
the  case  of  Waterhouse  v.  Comer  (55  Fed.  Rep.,  149),  decided  in  1893  in 
the  western  district  of  Georgia,  where  the  locomotive  engineers  were 
involved.  Then  again  there  is  the  Debs  case,  which  attracted  so 
much  attention.  That  case  did  get  up  to  the  Supreme  Court,  but  the 
Supreme  Court  sustained  the  proposition  on  much  broader  grounds 
than  those  contained  in  the  Sherman  antitrust  act,  as  I  recollect  it, 
the  Sherman  antitrust  act  was  not  referred  to  in  the  decision,  but  the 
court  held  broadly  that  its  jurisdiction  extended  to  a  case  of  that 
sort. 

Mr.  LiTTLEFiELD.  The  Sherman  antitrust  act  wavS  referred  to,  and 
attention  is  called  to  the  fact  that  the  court  below  relied  largely^  on 
the  Sherman  antitrust  act,  but  in  the  Supreme  Court  they  put  it  on 
much  broader  grounds,  although  in  the  Howard  case  the  court  go 
back  to  that  case  and  call  attention  to  the  fact  that  in  the  Debs  case 
they  relied  on  both. 

Mr.  Davenport.  In  the  Loewe  case  they  cited  the  case  that  Mr. 
Washburn  cites  of  the  Workingmen^s  Amalgamated  Council. 

Mr.  Emery.  They  practically  treated  it  as  a  public  nuisance. 

Mr.  Washburn.  Up  to  the  time  of  the  decision  in  the  Trans- 
Missouri  case  in  1897  the  rule  appears  to  have  been  that  the  validity 
of  contracts  restricting  competition  was  to  be  determined  by  the 
reasonableness  of  the  competition.  If  the  main  purpose,  the  natural 
and  inevitable  purpose,  of  a  contract  was  to  suppress  competition  or 
create  a  monopoly,  it  was  illegal.  If  a  contract  imposed  a  restriction 
that  was  unreasonable  or  injurious  to  the  public  interest,  or  a  restric- 
tion that  was  greater  than  the  necessity  of  the  party  in  whose  favor 
it  was  imposed  demanded,  it  was  illegal;  but  contracts  made  for  a 
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legal  purpose  which  were  not  unreasonable  or  injurious  to  the  pub 
lie  welfare,  and  which  imposed  no  heavier  restraint  on  trade  than  thi 
interest  of  the  favored  party  required,  had  been  uniformly  sustained 
notwithstanding  their  tendency  somewhat  to  check  competition.  0* 
course  we  are  aU  familiar  with  the  decision  of  the  court  m  the  Trans- 
Missouri  case,  in  1897  reported  in  17  Supreme  Court  Reports,  pagf 
540,  the  Supreme  Court  overruling  the  decision  of  the  couirt  below 
holding  that  every  contract  that  restrained  trade,  whether  such  re 
straint  was  reasonable  or  unreasonable,  was  in  contravention  of  th( 
Sherman  antitrust  act,  and  my  belief  is  and  has  been  that  that  decisior 
really  hastened  the  formation  of  the  modem  consolidation  as  we  knov 
it,  because  when  these  trade  combinations  which  I  have  referred  tc 
among  manufacturers  engaged  in  the  same  occupation  were  declarer, 
imlawful,  they  had  to  elect  between  dissolving  those  combinations  oi 
consolidating,  and  a  great  many  of  them  consolidated,  and  of  course 
the  control  over  any  given  branch  of  business  exercised  by  one  of 
those  consolidations  was  infinitely  more  complete  than  under  the  old- 
fashioned  combination  of  any  sort.  While  it  would  not  be  an  exact 
statement,  it  would  not  be  very  far  from  the  truth  to  say  that  w€ 
owe  the  modem  trust,  by  which  I  mean  the  modem  consoUdation,  to 
antitrust  legislation. 

You  will  find  that  immediately  following  that  decision  of  the 
Supreme  Court  the  lower  courts  of  course  were  obliged  to  reverse 
practically  the  decisions  they  had  been  making  up  to  that  time.  In 
other  words,  the  same  combinations,  and  trade  combinations,  which 
prior  to  the  decision  the  lower  courts  had  been  finding  legal  and 
proper,  subsequent  to  that  decision  they  found  to  be  illegal  and 
improper.  I  do  not  know  of  any  better  illustration,  and  one  is  as 
good  as  five  hundred,  than  the  combination  among  the  packing 
houses.  There  was  a  condition  of  things  where  the  packing  houses 
involved  did  not  control  all  of  the  business.  It  would  practically 
stand  on  all  fours  with  the  two  cases  I  have  mentioned,  decided 
before  the  Trans-Missouri  decision,  and  unquestionably  that  com- 
bination would  have  been  held  to  be  legal  before  the  doctrine  pro- 
mulgated by  the  Supreme  Court  in  1897.  But  after  that  decision, 
the  packers  saw  that  their  only  safety  lay  in  consolidation,  and  they 
proceeded  to  consolidate,  and  took  tnemselves  out  of  the  purview  of 
the  act.  I  think  the  first  case  that  arose  after  the  Trans-Missouri 
case  was  the  case  of  the  Addyston  Pipe  and  Steel  Company,  a  ver}' 
instructive  case  reported  in  86  Federal  Reporter,  affirmed  bv  the 
Supreme  Court,  20  Supreme  Court  Reports,  page  96,  which  found 
the  trade  agreement  involved  to  be  in  contravention  of  the  Sherman 
antitrust  act.  There  are  several  cases  which  I  will  put  into  the  record. 
That  of  Swift  and  Co.  v.  United  States  (106  U.  S.,  375),  which  found 
a  combination  of  beef  packers  and  dealers  to  be  within  the  Sherman 
antitrust  act;  Loder  v,  Jajme  (142  Fed.  Rep.,  1010),  where  a  druo:- 
gists'  association  controlling  minimum  retail  prices  of  drugs  was  held 
to  be  in  violation  of  the  Sherman  antitrust  act;  Mines  v.  Scribner  (147 
Fed.  Rep.,  926),  where  an  association  controlling  90  per  cent  of  the 
publishing  business,  the  members  of  which  agreed  not  to  sell  to  any 
publishers  cutting  established  prices,  was  held  to  be  in  violation  of 
the  Sherman  antitrust  act;  Inoiana  Manufacturing  Company  v.  The 
Case  Machine  Company  (148  Fed.  Rep.,  21),  in  which  it  was  held  that 
contracts  tending  to  be  in  restraint  of  trade  relating  to  patented 
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articles  must  be  limited  to  the  beneficial  use  of  specific  inventions 
only,  in  order  to  be  protected  by  the  patent  act.  It  was  held  that  a 
contract  relating  to  naryesting  machines  not  so  limited  was  in  viola- 
tion of  the  Sherman  Act. 

Of  course  that  imports  another  question,  that  of  patents,  which  I 
do  not  care  to  dwell  upon.  • 

Mr.  LiTTLEFiELD.  It  is  not  material  to  this. 

Mr.  Washburn.  No,  sir.  In  the  case  of  the  Continental  Wall 
Paper  Company  v.  Lewis  Voight  &  Sons  (148  Fed.  Rep.,  939),  a  cor- 
poration organized  to  control  98  per  cent  of  the  wall  paper  mills  in 
the  United  States,  which  fixed  pnces  to  jobbers  and  required  exclu- 
sive dealings,  was  held  to  be  in  violation  of  the  Sherman  Act. 

Mr.  LiTTLEFiELD.  What  is  the  date  of  that? 

Mr.  Davenport.  It  is  in  148  Federal  Reporter.  It  must  be  quite 
recent. 

Mr.  Washburn.  This  case  suggests  to  me  a  proposition  that  I 
would  like  to  refer  to,  but  not  to  discuss.  I  am  not  sure  but  what 
this  case,  where  the  purpose  was  to  control  98  per  cent  of  the  output, 
might  not  have  been  neld  before  the  doctrine  enunciated  in  the 
Trans-Missouri  case  to  be  a  contract  in  unreasonable  restraint  of 
trade.  That  introduces  the  question  which  has  been  so  much  dis- 
cussed as  to  a  measure  of  what  is  reasonable  and  what  is  unreason- 
able. I  have  not  examined  the  authorities  carefully  on  this  point. 
Mr.  Davenport  has;  but  they  are  all  in  the* record,  and  I  do  not  care 
particularly  to  pursue  the  matter,  excepting  to  say  that  it  has  seemed 
to  me  that  the  common  law  doctrine  wnich  I  have  attempted  to  define 
earlier  in  what  I  have  said  would  seem  sufficiently  exact  to  deter- 
mine in  each  case,  which  must  be  determined  more  or  less  in  relation 
to  the  conditions  which  prevail,  whether  a  contract  is  or  is  not  in 
unreasonable  restraint  of  trade.  I  shall  refer  to  this  matter  a  little 
later  in  another  connection,  and  I  merely  make  the  point  now  because 
of  this  particular  case  I  have  mentioned,  the  wall  paper  case,  that 
would  come  pretty  near  being  an  absolute  monopoly.  Of  course  the 
court  in  that  case  might  hold  that  while  the  monopoly  seemed  to  be 
complete  the  field  was  a  perfectly  open  one  for  other  competitors  to 
enter  into,  and  that  relief  might  thus  be  found,  and  might  not  hold 
that  contract  in  unreasonable  restraint  of  trade.  On  the  other  hand, 
the  conditions  might  be  such  that  they  might 

Mr.  LiTTLEFiELD.  Outsidc  of  these  cases  in  the  Federal  Reports, 
have  you  found  any  common-law  authorities  that  predicate  the 
idea  of  '* reasonable ''  or  ''unreasonable"  upon  any  contracts  in 
restraint  of  trade  other  than  contracts  where  people  contract  them- 
selves out  of  trade? 

Mr.  Washburn.  No. 

Mr.  LiTTLEFiELD.  I  have  never  been  able  to  find  any. 

Mr.  Washburn.  Right  on  that  point,  while  it  is  not  going  to  con- 
tribute anything  to  the  knowledge  of  those  gentlemen  who  are  in 
the  room,  it  may  not  be  amiss  to  refer  to  some  cases  in  the  Common- 
wealth of  Massachusetts  on  precisely  the  point  you  mention.  In  the 
case  of  Pierce  v.  Fuller  (8  Mass.,  222),  which  was  decided  in  1811, 
which  was  upon  a  contract  not  to  run  an  opposition  stage  on  a 
certain  road  under  penalty,  it  was  said: 

That  the  contract  was  a  good  one,  being  a  limited  restraint  of  trade  where  it  appeared 
from  the  special  circumstances  that  the  contract  was  reasonable  and  useful. 
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722  HEARING  ON   HOUSE  BILL  19745 — WASHBURN. 

• 

Mr.  LiTTLEFiELD,  That  is  exactly  the  kind  of  contract  I  refer  to 
Mr.  Washburn.  Yes.  Another  case  is  that  of  Perkins  v,  Dymon 
(9  Mass.,  522),  which  was  decided  in  1813.  In  that  case  a  contract 
not  to  be  directly  interested  in  any  voyage  to  the  northwest  cape  of 
America,  or  in  any  traflSc  with  the  natives,  for  seven  years  was  held 
to  be  good,  the  court  saying: 

That  the  tnule  could  only  be  beneficial  to  a  smali  number  and  that  the  community 
might  receive  benefit  from  such  a  contract,  as  it  would  prevent  the  trade  hrom  being 
overdone  and  so  becoming  profitable  to  none. 

Those  cases  are  precisely  to  the  point  you  mention. 

Mr.  LiTTLEFiELD.  Yes;  that  is  exactly  what  I  had  in  my  mind. 

Mr.  Washburn.  Here  is  the  case  of  McConnell  v.  The  Connors* 
McConnell  Company  (152  Fed.  Rep.,  321),  in  which  the  contract 
relating  to  the  sale  of  a  banana-importing  business,  tending  to 
increase  the  monopoly  of  the  United  Fruit  Company,  was  held  tooe  a 
violation  of  the  Sherman  Act  and  unenforceable. 

We  have  also  the  case  of  the  Wheeler  Stenzel  Company  v.  The 
Window  Glass  Association  (152  Fed.  Rep.,  864),  where  an  associa- 
tion of  window-riass  manufacturers  controlling  70  per  cent  of  the 
business  in  the  United  States  for  the  purpose  of  fixing  prices  and 
territory  was  held  to  be  a  violation  of  the  Sherman  Act.  There  b 
another  case  which,  before  the  decision  in  the  Trans-Missouri  case  in 
1897,  would  have  undoubtedly  been  held  to  be  perfectly  lawful. 

Mr.  LrrTLEFiELD.  Can  we  go  quite  as  far  as  that?  Is  it  true  with 
anv  of  the  cases  you  have  called  attention  to  as  having  been  decided 
berore  1897 — is  it  true  that  they  established  any  definite  standard 
by  virtue  of  which  you  coUld  take  a  rule  laid  down  in  one  case  and 
apply  it  to  a  state  of  facts  in  another  case? 

Mr.  Washburn.  The  reason  I  make  that  statement  about  this 
case — and  of  course  the  statement  should  not  be  made  final  and  irrev- 
ocable imtil  the  case  is  examined — is  because  the  figures  cau^t  my 
eve,  that  only  70  per  cent  of  the  business  was  controlled,  in  the 
Greene  case  above  referred  to  they  controlled  57  per  cent  of  the 
business. 

Mr.  Lfttlefield.  So  that,  reasoning  from  analogy,  you  see  no 
reason  why  that  should  not  reach  the  same  result? 

Mr.  Washburn.  Yes;  this  is  merely  to  draw  the  contrast. 

Mr.  LrrTLEFiELD.  But  is  it  not  true  that  in  all  the  cases  decided 
before  1897  they  undertook  to  establish  a  standard  by  which  reason- 
ableness and  unreasonableness  could  be  detormined? 

Mr.  Washburn.  It  is  true  that  the  decision  in  each  case  held  that  the 
contract  in  that  case  was  not  in  unreasonable  restraint  of  trade. 

Mr.  LrrTLEFiELD.  But  it  did  not  undertake  to  lay  down  any  definite 
rule  by  which  that  fact  could  be  determined? 

Mr.  Washburn.  I  think  not. 

Mr.  LiTTLEFiELD.  At  any  rate,  it  did  not? 

Mr.  Washburn.  No.  Then  we  have  another  case,  John  D.  Park 
Company  v.  Hartman  (153  Fed.  Rep.,  24),  acontract  between  the  sole 
manufacturer  of  a  medicine  made  imder  a  secret  process  with  jobbers 
as  to  prices,  and  so  forth,  which  was  held  to  be  in  violation  of  the 
Sherman  Act  and  unenforceable.  I  merely  at  this  point  desire  to 
establish  the  proposition  that  what  is  complained  of  most  largely— 
I  might  almost  go  so  far  as  to  say  exclusively — ^in  the  Sherman  anti- 
trust act  from  every  source  excepting  that  of  labor  organizations  is 
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the  construction  put  upon  the  act  by  the  Supreme  Court  in  the  Trans- 
Missouri  case  in  1897,  and  I  want  to  add  to  that  statement  that  it 
appears  that  the  Sherman  antitrust  act,  at  least  so  far  as  the  decisions 
in  the  inferior  courts  go,  bore  as  hardly  upon  labor  organizations 
before  1897  as  it  has  since. 

Mr.  LiTTLEFiELD.  Yes.  I  suppose  this  suggestion,  however,  can 
be  made,  that  the  question  of  tne  price  and  me  effect  upon  the  coii- 
sumer  is  certainly  very  remote  in  all  the  labor  controversies,  and  in 
that  sense,  so  far  as  its  direct  connection  is  concerned,  it  can  largely 
be  eliminated. 

Mr.  Washbubn.  Yes;  I  mention  the  labor  organizations  merely 
for  the  reason  that  the  labor  organizations  have  appeared  here  ask- 
ing to  be  exempted  from  the  operation  of  the  act,  and  I  call  atten- 
tion to  the  fact  that  an  amendment  of  the  act  which  would  probably 
satisfy  all  the  complaints  made  ajgainst  it  from  every  other  source 
excepting  that  of  tne  labor  organizations  would  not  meet  the  com- 
plaint that  they  make. 

Mr.  LiTTLEPiBLD.  Ycs;  exactly  so. 

Mr.  Washburn.  And  I  make  that  statement  without  desiring  to 
express  my  individual  opinion  upon  that  branch  of  th^  case,  as  to 
what  ought  to  be  done  upon  that  line. 

Mr.  LrrxLEFiBLD.  Certainly. 

Mr.  Washburn.  I  will  say  a  word,  too,  upon  the  question  of 
remedy. 

Mr.  iiiTTLEFiELD.  Before  you  reach  that  I  would  make  this  sug- 
gestion. Appreciating  fully  the  consequence  of  the  legal  proposition 
that  yoH  have  indicated,  would  not  the  conditions  existing  before 
1897,  as  contrasted  with  conditions  since,  from  a  legal  stanapoint — 
would  not  the  whole  question  involving  determination  of  the  ques- 
tion of  policy,  as  to  wnether  it  was  gomg  to  be  wise  to  adopt  any 
amendment  that  would  result  in  such  a  construction  as  was  applied 
prior  to  1897 — depend  altogether  upon  the  view  a  person  took  of  the 
Question  as  to  whether  a  condition  ought  to  be  allowed  to  be  created 
tnat  would  increase  the  price? 

Mr.  Washburn.  Unquestionably. 

Mr.  LiTTLEFiELD.  And  then  the  question  would  come  as  to  whether 
you  could  have  an  added  appropriate  amendment  that  would  confine 
the  price  within  a  reasonable  limit.  Of  course  if  you  left  it  open  so 
that  people  could  enter  into  such  agreements  without  some  specific 
definite  legal  distinction  the  bars  might  be  entirely  thrown  down  and 
the  price  inordinately  increased.  Then  would  come  equally  the 
question  as  to  whether  it  would  be  wise  to  allow  conditions  to  exist  by 
which  people  might  enter  into  what  they  looked  upon  as  reasonable 
trade  agreements  which  would  have  such  a  direct  effect  upon  the  con- 
sumer in  the  raising  of  the  price. 

•  Mr.  Washbxjrn.  What  you  say  raises  the  question  I  was  going  to 
raise  later  on,  that  a  distinction,  in  my  opinion,  should  be  made 
between  different  classes  of  corporations.  The  quasi-public  corpora- 
tions should  be  treated  very  differently  from  the  private  corporations. 
The  private  corporations  should  be  treated  somewhat  differently, 
depending  upon  the  class  in  which  they  may  be  put.  For  example,  1 
said  a  few  moments  a^o  that  there  are  5,000  business  corporations  in 
the  Commonwealth  of  Massachusetts.  Many  of  them  have  not  over 
three  stockholders.     They  are  partnership  corporations.     They  are  in 


724  HEABINO  ON   HOtJSE  BIIjL  19745 — WASHBUBN. 

the  corporate  form  because  it  is  more  convenient  to  do  business  in 
that  wav,  but  practically  the  business  differs  in  no  way  from  that  con- 
ducted fey  an  ordinary  partnership.     There  are  5,000  of  such  concerns. 

Mr.  LiTTLEFiEU).  I  suppose,  strictly  speaking,  we  have  not  any 
more  legal  right  to  control  their  business  than  we  would  have  to  con- 
trol theT)usiness  of  partnerships. 

Mr.  Washburn.  Well,  I  express  no  opinion  as  to  our  right,  I  think 
perhaps  we  would  have  a  neater  right ;  but  I  am  now  speaking  par- 
ticularlv  of  the  question  or  policy. 

Mr.  tilTTLEFlELD.    YcS. 

Mr.  Washburn.  On  the  other  hand,  when  you  come  to  corporations 
like  the  United  States  Steel  Company,  whose  stock  is  listed  on  the 
stock  exchanges,  whose  stock  is  largely  dealt  in  all  over  the  coimtry, 
and  in  whose  operations  very  large  numbers  of  people  have  an 
interest  who  are  unable  to  inform  themselves  individually  of  the 
condition  of  the  company,  it  seems  to  me  that  some  further  restric- 
tions might  be  imposed.  And  what  I  say  has  a  direct  bearing  upon 
this  Hepburn  amendment  by  reason  of  the  fact  that  imder  the 
Hepburn  amendment  it  is  proposed  that  corporations  engaged  in 
interstate  commerce,  which  of  course  means  every  corporation,  shall 
file  certain  reports  and  do  certain  acts. 

Mr.  IjITTlefielit.  Disclose  certain  facts? 

Mr.  Washburn.  Disclose  certain  facts.  And  without  expressing 
an  opinion  as  to  the  wisdom  or  unwisdom  of  that  requirement,  I  want 
to  point  out  that  it  would  impose  upon  that  Bureau  an  enormous 
amount  of  labor,  whether  or  not  those  statements  could  be  profitably 
examined  and  collated  so  as  to  disclose  information  which  would  be 
useful  or  not 

Mr.  LiTTLEFiELD.  That  is,  to  put  the  information  in  such  shape 
that  it  could  be  with  reasonable  (liligence  utilized. 

Mr.  Washburn  (continuing).  Is  a  practical  question  into  which  I 
do  not  enter;  but  I  will  make  this  simple  comment,  that  the  brightest 
men  sometimes  find  it  difficult  to  analyze  satisfactorily  to  themselves 
a  business  statement  of  a  corporation  in  which  they  are  themselves 
officers  and  whose  sole  business  it  is  to  inform  themselves  regarding 
the  condition  of  that  corporation. 

Mr.  LiTTLEFiELD.  Ajid!^  who  do  not  have  much  of  anything  else 
to  do. 

Mr.  Washburn.  I  have  interpolated  this  suggestion  because  I 
think  it  has  some  practical  bearing. 

Mr.  LiTTLEFiELD.  Of  coursc  those  suggestions  apply  with  very 
much  greater  force  to  the  very  large  corporations  than  they  would  to 
the  relatively  small  business  organizations. 

Mr.  Washburn.  Now,  coming  to  the  question  of  a  remedy,  I  call 
attention  mereljr  in  the  interest  of  historical  accuracy  to  the  fact  that 
these  evils  growing  out  of  the  construction  of  the  Sherman  antitrust 
act  in  1897  have  been  recognized  for  some  time  and  different  remedies 
have  been  proposed.  And  right  here  the  legislative  branch  of  the 
Government  is  confronted  with  the  necessity  of  establishing  the  public 
policy.     If  the  best  pubUc  policy  is  for  absolutely  unrestricted  com- 

getition,  the  Sherman  antitrust  act  as  construed  by  the  Supreme 
ourt  should  be  left  absolutely  untouched.  If  the  correct  public 
policy  is  for  restriction  of  ruinous  competition,  then  the  difficulty 
presents  itself  of  deciding  how  that  change  in  the  act  is  to  be  made. 
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In  the  Fifty-eighth  Congress  Senator  Foraker  introduced  Senate  bill 
3937,  which  practically  read  into  the  act  the  word  ''unreasonable" 
in  a  negative  way,  and.  I  will  quote  that  act: 

Be  it  enacted,  etc.,  That  nothing  in  the  act  to  regulate  commerce  approved  Febniary 
fourth,  one  thousand  eight  hundred  and  eighty-seven ,  or  in  the  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,  approved  July  second,  one  thou- 
sand eight  hundred  and  ninety,  or  in  any  act  amendatory  of  either  of  said  acts,  shall 
hereafter  apply  to  foreign  commerce,  or  shall  prohibit  any  act  or  any  contract  in 
restraint  of  trade  or  commerce  among  the  several  States:  Prdvided,  That  such  restraint 
be  reasonable  or  shall  hereafter  authorize  imprisonment  or  forfeiture  of  property  as 
punishment  for  any  violation  of  such  acts,  except  for  perjury  or  contempt  of  court. 

That  bill,  I  think,  was  never  reported,  and  Senator  Foraker  has 
now  a  bill.  Senate  6331,  introduced  at  this  session  of  Congress,  to 
legaUze  contracts  and  agreements  not  in  unreasonable  restraint  of 
trade  or  commerce,  differing  from  the  earlier  bill  in  that  the  later 
bill  does  not  remove  the  penal  features.     It  leaves  them  as  they  are. 

Mr.  LnTLEFiBLD.  That  is,  his  first  bill  eUminated  it  as  a  criminal 
statute  altogether. 

Mr.  Washburn.  Yes. 

Mr.  LiTTLEFiELD.  And  that  is  perhaps  one  of  the  reasons  why  the 
assertion  that  putting  in  the  word  ^'unreasonable"  eUminates  the  act 
as  a  criminal  statute  does  not  impress  him,  because  he  is  probably  of 
the  opinion  that  it  ought  not  be  criminal  anyway. 

Mr.  Washburn.  I  put  this  in  as  a  part  of  the  history  of  the  move- 
ment, and  I  do  not  care  to  comment  upon  this  part  of  the  proposition 
except  to  say  that  if  the  Foraker  bill  wnich  I  last  read  were  to  become 
a  law  it  would  put  the  Sherman  antitrust  act  back  where  its  framers 
thought  they  had  put  it,  as  nearly  as  we  can  judge  from  contempo- 
rary testimony,  when  it  was  enacted  into  law.  Now,  whether  that 
would  be  satisfactory  to  those  who  want  some  restraining  legislation 
or  not,  I  am  not  prepared  to  say.  I  have  heard  the  opinion  expressed 
that  if  the  Sherman  antitrust  act  were  amended  as  Senator  Foraker 
proposes,  it  would  practically  permit  all  of  the  great  combinations  to 
mamtain  themselves  unaffected  by  any  lawful  restraint.  I  do  not 
express  that  as  my  own  opinion,  but  as  a  fear  that  I  have  heard 
expressed  by  those  who  are  interested. 

Mr.  LiTTLEFiELD.  That  is,  there  is  such  an  apprehension?  We 
have  not  had  any  information  before  the  committee  as  to  what  these 
large  corporations  desired  to  do,  which  they  are  not  now  authorized 
to  do. 

Mr.  Washburn.  I  do  not  think,  Mr.  Chairman,  that  the  large  cor- 
porations already  organized  and  doing  business  are  particularly 
affected  by  this  act,  even  as  it  is  now  construed,  althougn  they  may 
be  at  any  time  if  they  desire  to  enter  into  combinations  with  other 
interests;  but  the  interests  that  I  am  particularly  speaking  for  to-day 
are  the  himdreds  and  thousands  of  small  independent  corporations 
whose  operations  are  interfered  with  by  the  act  as  it  is  now  construed, 
and  I  have  sometimes  thought  that  m  discussing  this  question  the 
attention  of  the  public  has  been  too  much  focused  on  the  great  labor 
interests  and  on  the  ereat  aggregations  of  capital  which  are  not  trusts 
but  which  are  simply  large  corporations  and  has  been  diverted  from  the 
fact  that  the  hundreds  and  thousands  of  small  corporations,  which  are 
after  all  the  backbone  of  the  business  prosperity  of  the  country,  are 
adversely  affected  by  this  act  as  it  is  now  construed.  It  has  also 
appeared  to  me  that  people  generally  are  too  much  impressed  with 
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the  alleged  fact  that  almost  all  of  the  necessaries  of  life  are  controlled 
by' combinations  or  trusts  or  in  some  other  way  by  which  prices  are 
unduly  enhanced.  The  great  cotton  business,  tor  example,  the  great 
woolen  business,  both  of  which  are  of  great  importance,  are,  so  far  as 
I  know,  unaffected,  at  least  so  far  as  the  manufacturers  of  those 
fabrics  are  concerned,  by  any  trust  or  combination,  and  beyond  that 
the  profits  that  are  realized  to-day — and  I  now  understand  that  I  am 
now  going  somewhat  afield  and  I  am  wiUing  to  be  stopped  at  any 
moment  by  the  chairman — ^in  our  manufacturing  operations  are  not 
commensurate  in  per  cent  with  those  that  were  reahzed  thirty,  forty, 
or  fifty  years  ago  oy  the  small  manufacturers  who  owned  mills  along 
our  New  England  streams. 

The  people  of  the  country  do  not  realize  what  enormous  sums  of 
money  are  being  put  into  the  equipment  of  all  our  large  manufactur- 
ing industries  in  order  to  save  a  fraction  of  a  cent  on  a  yard  of  cloth 
or  in  the  production  of  a  poimd  of  steel.  This  is  another  side  of  the 
proposition.  It  is  not  involved  at  all  in  the  discussion  that  is  now 
going  on  excepting  that  it  presents  a  side  of  the  question  that  is,  I 
think,  too  little  dwelt  upon  oy  the  people  generally,  and  which  might 
profitably  be  considered  more  caremlly  when  we  are  summing  up  the 
great  resiQts  as  to  whether  the  people  of  the  country  are  held  in  the 
grasp  of  cruel  monopoUes,  or  wnether  on  the  whole  they  may  not  be 

f^ettms  at  the  present  time  more  for  a  dollar  in  all  the  products  of  the 
and  than  ever  before  in  the  histoiy  of  the  country. 

Mr.  LiTTLEFiELD.  Why  is  not  tnat  question  of  the  return  to  the 
manufacturer  inevitably  connected  with  the  price  to  the  consumer? 
You  can  not  expect  industrial  success  without  at  least  a  fair  return  on 
the  capital  invested.  The  consumer  must  necessarily  expect  to  pay 
in  the  price  a  sum  that  will  produce  that  return.  I  do  not  see  why  it 
is  not  very  directly  connected  with  that  proposition. 

Mr.  Washburn.    I  merely  did  not  want  to  go  into  it  in  my  remarks. 

Mr.  LiTTLEFiELD.  No;  I  rather  gather  from  your  suggestion  that 
the  touchstone  of  contact  with  the  pubUc  in  relation  to  arrangements 
you  have  been  referring  to  is  reflected  in  the  price  to  the  consumer, 
and  the  matter  that  we  might  be  required  to  concern  ourselves  about 
is  whether  or  not  we  would  practically  protect  the  consumer  by  grant- 
ing the  authority  suggested.     Woula  not  that  be  the  proposition? 

Mr.  Washburn.  Except  with  the  suggestion  that  the  producer  is 
just  as  much  entitled  to  protection  as  the  consumer.. 

Mr.  LiTTLEFiELD.  Whatever  may  be  done  in  the  line  of  legislation, 
there  ought  not  to  be  any  such  legislation  as  deprives  the  producer  of 
a  fair  return  on  his  capital;  and  then  in  connection  with  that,  so  far 
as  you  undertake  to  affirmatively  interfere  with  the  economic  condi- 
tions, I  suppose  that  the  legislature  ought  also  to  take  care  of  the 
interests  or  the  consumer  and  see  that  he  is  not  charged  an  inordi- 
nate price.  As  to  the  practical  proposition  of  reKeving  these  condi- 
tions you  have  been  describing,  the  question  is  as  to  where  we  should 
draw  the  line  or  establish  a  standard  so  that  if  the  authority  was 
given  the  consumer  would  be  adequately  protected,  and  an  exorbi- 
tant price  not  charged. 

Mr.  Washburn.  My  reply  to  that  would  be  that  the  freedom  of 
contract  should  be  interfered  with  by  legislation  in  as  small  a  degree 
as  possible,  and  only  to  the  degree  that  is  necessary  to  protect 

Mr.  LiTTLEFiELD.  Both  parties? 
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Mr.  Washburn.  Yes;  to  protect  both  parties. 

Mr.  LiTTLEFiELD.  That  is  where  we  would  all  agree,  on  that.  But 
does  that  enable  us  to  legislatively  establish  the  standard  that  we 
might  both  think  to  be  desirable. 

Mr.  Washburn.  I  think  not. 

Mr.  LiTTLEFiELD.  Is  not  that  the  unfortunate  economic  and  legis- 
lative condition  that  we  are  in,  and  the  difficulty  we  are  up  against? 

Mr.  Washburn.  No;  I  do  not  think  so,  because  I  do  not  think  it 
is  necessary  that  the  legislative  body  should  undertake  to  describe 
with  so  great  a  nicety  the  relations  that  should  exist  between  the 
producer  and  the  consumer;  and  I  will  add  that  in  my  opinion  it  is 
impossible  absolutely  to  provide  a  standard  of  the  sort  you  suggest. 

Mr.  LiTTLEFiELD.  Then  if  we  turned  this  whole  matter  over  to  the 
Commissioner  of  Corporations,  we  should  have  to  take  from  him 
empirical  decisions  in  each  instance. 

Mr.  Washburn.  I  only  care  to  make  this  statement  in  regard  to 
that  question,  that  under  this  Hepburn  amendment  the  Commis- 
sioner of  Corporations  is  going  to  be  placed  as  much  to  make  the 
discrimination  between  a  reasonable  and  an  unreasonable  restraint 
of  trade  as  Mr.  Davenport  apprehends  that  the  courts  may  be. 

Mr.  LiTTLEFiELD.  I  think  that  may  be  quite  true,  but  he  can  not 
reach  his  conclusion  without  taking  into  account  the  cost  and  a  fair 
return  on  the  capital,  can  he? 

Mr.  Washburn.  I  think  not,  and  that  would  be  a  very  difficult 
operation. 

Mr.  LiTTLEFiELD.  Without  taking  those  elements  into  account; 
and  would  it  not  be  practically  unworkable  for  anv  one  bureau  to 
undertake  to  take  the  immense  corporations,  and  the  great  number 
of  corporations  existing,  and  determine  those  facts  and  lay  down 
rules  w^hich  would  establish  the  unreasonableness  of  particular  con- 
tracts? 

Mr.  Washburn.  I  will  express  no  opinion  on  that  point. 

Mr.  LiTTLEFiELD.  Of  coursc  that  is  a  matter  that  each  man  can 
infer  for  himself. 

Mr.  Washburn.  But  let  me  say  again,  and  in  closing — because  I 
have  taken  a  good  deal  of  time  already 

Mr.  LiTTLEFiELD.  I  do  not  imderstand  that  you  take  any  position 
so  far  as  the  bill  is  concerned,  one  way  or  the  other? 

Mr.  Washburn.  No,  sir.  I  have  occupied  more  time  already  than 
I  intended  to. 

Mr.  LiTTLEFiELD.  You  have  very  usefully  occupied  it,  I  am  sure. 

Mr.  Washbltin.  I  have  not  attempted  to  enter  on  the  economic 
side  of  this  question,  as  Professor  Jenks  has  alreadv  covered  that 
thorougly,  nor  on  the  legal  propositions  in  great  detail,  as  Mr.  Daven- 
port and  his  legal  associates  have.  I  have  desired  merely  to  call  atten- 
tion to  the  points  as  I  have  made  them  in  what  I  have  said. 

Mr.  LiTTLEFiELD.  You  havc  done  it  very  clearly,  and  we  are  greatly 
obliged  to  you. 

Mr.  Washbltin.  You  agree,  Mr.  Davenport,  that  the  Trans-Mis- 
souri case,  decided  in  1897,  is  the  great  case  on  the  construction  of 
the  Sherman  antitrust  act? 

Mr.  Davenport.  Of  course  the  case  of  E.  C.  Knight  &  Co.,  was 
back  of  it. 
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Mr.  Washburn.  Yes,  but  that  is  on  another  proposition.  That 
case  in  1897  changed  the  law  as  it  had  been  interpreted  up  to  that 
time.     That  Ls  what  it  did. 

AfiOTrHENT  OF  MB.  BAHIEL  DAVEHPOBT. 

Mr.  Davenport.  In  the  absence  of  any  information  which  has  been 
furnished  this  committee,  or  us  who  were  opposed  to  this  measure,  in 
regard  to  these  changes  which  have  been  introduced  in  the  proposed 
bill  in  the  last  draft  of  it,  I  want  to  call  the  attention  of  the  committee 
to  the  astounding  results  that  follow.  According  to  the  revised 
scheme,  when  the  contract  of  combination  is  submitted  to  the  Com- 
missioner of  Corporations  he,  if  he  disposes  of  it,  is  to  make  an  order, 
and  from  that  order  some  sort  of  an  appeal  lies  to  the  Interstate 
Commerce  Commission,  of  which  body  he  is  to  be  for  the  time  being, 
on  the  appeal,  a  member;  and  then  from  that  decision  of  that  body 
there  seems  to  be  intended  that  there  should  be  an  appeal  to  the 
courts,  if  I  understand  it,  the  party  may  have  such  an  order  as  that 
made  against  him  ex  parte  for  after  hearing,  if  desired,  by  the  Com- 
missioner. Then,  of  course,  there  is  the  hearing  before  the  first  appel- 
late tribunal,  and  then  a  later  hearing  before  the  court.  Now,  ^  the 
order  of  the  Commissioner  stands  unchanged,  either  without  appeal 
or  after  appeal,  from  the  time  that  order  is  made  and  published^  as  is 
provided,  subject  to  thtf  liability  of  its  bein^  set  aside  m  the  interim, 
if  the  party  presenting  his  contract  or  combination  for  approval  does 
anythmg  under  that  contract  or  combination,  he  is  guilty  of  a  mis- 
demeanor and  is  punishable  by  a  fine  of  $5,000  or  imprisonment  for  a 
year,  I  think,  or  both. 

It  seems  to  me  that  that  provision  runs  squarely  up  against  the 
sixth  amendment  of  the  Constitution  and  against  the  provision  of  the 
fourth  article  of  the  Constitution.  The  question  to  be  determined 
is  whether  or  not  he  has  done  something  that  is  in  violation  of  the 
provisions  of  sections  l;  2,  and  3  of  the  existing  Sherman  Act.  If  it 
IS  the  opinion  of  the  Commissioner  that  he  has  violated  either  of 
those,  and  the  order  is  made,  then  he  becomes  liable. 

I  want  to  call  your  attention  to  the  constitutional  provisions  which 
I  think  are  disregarded  by  any  such  course  of  procedure  as  that.     In 

the  third  article  of  the  Constitution,  which  controls  the  subject 

I^Mr.  LiTTLEFiELD.  It  Ls'not  a  violation  of  the  order  of  the  Commis- 
sioner. The  proposition  is  that  after  the  Commissioner  makes  an 
order,  holding,  for  instance,  that  the  contract  is  in  unreasonable 
restraint  of  trade,  if  the  party  afTected  by  the  order  does  anything  in 
the  performance  of  the  contract  or  in  pursuance  of  the  combination 
upon  which  the  Commissioner  has  passed — not  in  violation  of  the 
order  of  the  Commissioner,  but  after  the  Commissioner  shall  have 
found  that  it  is  in  unreasonable  restraint  of  trade  if  he  undertakes  to 
carry  out  that  contract — he  is  liable  to  the  penalties.  It  may  be  the 
same  thing  in  your  mind.     Let  us  see  about  that.     This  reads: 

If  any  party  or  parties  to  any  such  contract  or  combination  of  which  a  copy  or 
written  statement  snail  have  been  filed  as  aforesaid  shall  do  any  act  in  performance  of 
such  contract  or  in  pursuance  of  such  combination  after  theCommiasioner  of  Corporations 
or  the  Interstate  Commerce  Conmiission  sliall  have  entered  an  order  as  aforesaid, 
such  party  or  parties,  unless  such  order  of  the  Commissioner  on  the  rehearing  herein- 
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before  provided  shall  have  been  replaced  by  a  new  order  or  such  order  shall  have 
been  suspended  or  set  aside  by  order  of  the  court  as  herein  provided,  shall  be  deemed 
guilty  of  a  misdemeanor. 

It  is  a  misdemeanor  because  he  does  something  in  pursuance  of 
that  contract,  or  something  in  pursuance  of  the  combination.  It 
is  not  exactly  doing  a  thing  that  the  Commissioner  has  ordered  him 
not  to  do. 

Mr.  Davenport.  He  has  made  an  order  in  terms 

Mr.  LiTTLEFiELD.  Ycs,  holding  that  this  contract  is  in  unreasonable 
restraint  of  trade. 

Mr.  Davenport.  Yes. 

Mr.  Littlefield.  If  he  undertakes  to  carry  out  that  contract 

Mr.  Davenport.  He  then  becomes  guilty  of  a  misdemeanor.  In 
other  words,  he  has  committed  a  crime. 

Mr.  Littlefield.  That  delegates  to  the  Commissioner  the  power 
to  say  whether  a  certain  thing  shall  or  shall  not  become  criminal, 
practically. 

Mr.  Davenport.  I  was  calling  attention  to  the  third  article  of 
the  Constitution,  which  provides: 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,  and  such 
trial  shall  be  held  in  the  State  where  the  said  crimes  shall  have  been  committed; 
but  when  not  committed  within  any  State,  the  trial  shall  be  at  such  place  or  places 
88  the  Congress  may  by  law  have  directed. 

Not  satisfied  with  the  provisions  in  regard  to  this  subject  which 
was  embraced  in  the  original  Constitution,  in  article  6  it  is  provided 
as  follows : 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previouslv  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation;  to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to 
nave  the  assistance  of  counsel  for  nis  defense. 

Now,  if  the  first  section  of  the  act  continues  in  force,  and  the  party 
were  prosecuted  criminallv  for  anything  done  under  it,  he  would  be 
entitled  to  all  these  privileges  and  these  methods,  an  accusation  of 
the  crime  of  which  he  shall  nave  been  informed,  a  trial  bv  jury,  and 
so  forth,  imder  the  limitations.  As  this  is  arranged,  the  party  is 
stripped  of  all  that  protection.  He  would  have  a  right  to  have  the 
court  lay  down  the  law  to  the  jury  as  to  whether  or  not  this  was  a 
thing  in  restraint  of  trade.  He  would  have  a  right  to  the  prescribed 
law  on  the  subject.  Right  here  I  want  to  call  the  attention  of  the 
committee,  as  bearing  on  this  subject,  to  what  the  Supreme  Court  of 
the  United  States  has  said  on  this  suDJect,  and  I  read  from  the  case 
of  Colburn  v.  Thompson  (103  U.  S.),  firat  from  page  191.  After 
speaking  about  the  division  of  the  powers;  he  says: 

In  the  main,  however,  that  instrument,  the  model  on  which  are  constructed  the 
fundamental  laws  of  the  States,  has  blocked  out  with  singular  precision,  and  in  bold 
lines,  in  its  three  primary  articles,  the  allotment  of  power  to  the  executive,  the  legisla- 
tive, and  the  judicial  departments  of  the  Government.  It  also  remains  true,  as  a  gen- 
eral rule,  that  the  powers  confided  by  the  Constitution  to  one  of  these  departments  can 
not  be  exercised  by  another. 

It  may  be  said  that  these  are  truisms  which  need  no  repetition  here  to  give  them  force. 
But  while  the  experience  of  almost  a  century  has  in  general  shown  a  wise  and  com- 
mendable forbearance  in  each  of  these  branches  from  encroachments  upon  the  others, 
it  is  not  to  be  denied  that  such  attempts  have  been  made,  and  it  is  believed  not  always 
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without  Bucce68.  The  increase  in  the  number  of  Statee,  in  their  population  and 
wealth,  and  in  the  amount  of  power,  if  not  in  its  nature  to  be  exercised  oy  the  Fedenl 
Government,  presents  powerful  and  growing  temptations  to  those  to  whom  that  exer- 
cise is  intrusted,  to  overstep  the  just  boundfaries  ot  their  own  department,  and  enter 
upon  the  domain  of  one  of  the  others,  or  to  assume  powers  not  intrusted  to  either  of  them. 

From  page  182  of  the  same  book,  the  same  case,  I  read  as  follows: 

The  powers  of  Congress  itself,  when  acting  through  the  concurrence  of  both 
branches,  are  dependent  solely  on  the  Constitution.  Such  as  are  not  conferred  by 
that  instrument,  either  expressly  or  by  fair  implication  from  what  is  j^^anted,  are 
"reserved  to  the  States  respectively,  or  to  the  people."  Of  course  neither  brandi 
of  Congress,  when  acting  separately,  can  lawfully  exercise  more  power  than  is  con- 
ferred Dy  the  Constitution  on  the  whole  body,  except  in  the  few  instances  where 
authority  is  conferred  on  either  House  separately,  as  in  the  case  of  impeachments. 
No  general  power  of  inflicting  punishment  by  the  Congress  of  the  United  States 
is  found  in  that  instrument.  It  contains  in  the  provision  that  no  "person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of  law/'  the  strongest 
implication  against  punishment  by  order  of  the  legislative  body.  It  has  be^ 
repeatedly  decided  by  this  court,  and  by  others  of  the  highest  aumority,  that  this 
means  a  trial  in  which  the  rights  of  the  partv  shall  be  decided  by  a  tribunal  appointed 
by  law,  which  tribunal  is  to  be  governed  by  rules  of  law  previously  establi^ed. 
An  act  of  Congress  which  proposed  to  adjudge  a  man  guilty  of  a  crime  and  inflict 
the  punishment,  would  be  conceded  by  all  thinking  men  to  be  unauthorized  by 
anytning  in  the  Constitution.  That  instrument,  however,  is  not  wholly  «ilent  u 
to  the  authority  of  the  separate  branches  of  Congress  to  inflict  punishment.  It 
authorizes  each  House  to  punish  its  own  Members.  B^  the  second  clause  of  the 
fifth  section  of  the  first  article,  ''Each  House  may  determine  the  rules  of  its  proceed- 
ing, punish  its  Members  for  disorderly  behavior,  and,  with  the  concurrence  of  two- 
thirds,  expel  a  Member,"  and  by  the  clause  immediately  preceding,  it  "may  be 
authorized  to  compel  the  attendance  of  absent  Members,  in  such  manner  and  under 
such  penalties  as  each  House  may  provide.''  These  provisions  are  equally  instiuc- 
tive  in  what  they  authorize  and  in  what  they  do  not  authorize.  There  is  no  express 
power  in  that  instrument  conferred  on  either  House  of  Congress  to  punish  for  con- 
tempts.] 

The  part  I  wanted  particularly  to  direct  your  attention  to  is 
this: 

• 

It  has  been  repeatedly  decided  by  this  court,  and  by  others  of  the  highest  author- 
ity, that  this  means  a  trial  in  which  the  rights  of  the  party  shall  be  decided  by  a 
tribunal  appointed  by  law,  which  tribunal  is  to  be  governed  by  rules  of  law  pre- 
viously established.  An  act  of  Congress  which  proposed  to  adjudge  a  man  guilty 
of  a  crime  and  inflict  the  punishment  would  be  conceded  by  all  thinking  men  to 
be  unau&orized  by  anything  in  the  Constitution. 

Apply  that  principle  to  the  remarkable  situation  which  would 
arise  from  this  provision.  I  must  confess  that  it  is  very  obscure,  and 
when  I  attempt  to  penetrate  its  recesses  it  seems  to  me  that  the 
scheme  here  is  to  exempt  from  criminal  prosecution  under  this  law 
everybody  except  those  where  he  has  declared  them  to  be  in  unreason- 
able restraint  of  trade;  and  that  ''suspicion/'  as  I  think  they  would 
call  it,  is  confirmed 

Mr.  LrrTLEFiELD.  Over  suspicious? 

Mr.  Davenport.  Imbued  with  suspicion  as  we  approach  this 
measure.  Those  views  are  confirmed,  or  that  theory,  as  you  may  say, 
is  confirmed,  by  this  which  they  propose: 

And  the  United  States  may  institute  and  niaintain  proceedings  in  equity  imder 
section  four  of  this  act  to  prevent  and  restrain  the  performance  of  such  contract  and 
the  continuance  of  euch  combination  and  any  action  pursuant  thereto  in  violation  of 
this  act. 

Well,  *'this  act''  must  mean  the  original  Sherman  antitrust  act. 
I  can  not  see  any  further  into  the  millstone  than  those  that  peck  it, 
but  I  urge  upon  the  committee  and  upon  the  chairman  of  the  com- 
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mittee  to  attentiveljr  and  carefully  examine  and  attentively  consider 
the  provisions  in  this  section  to  see  whether  or  not,  if  the  courts  ever 
were  called  upon  to  construe  this  remarkable  production,  they  would 
not  hold  that  the  effect  of  this  is  to  create  m  the  Commissioner  of 
Corporations  in  the  one  instance,  and  in  the  Interstate  Commerce 
Conunission  in  regard  to  interstate  carriers,  a  body  with  the  sole 
authority  to  determine  whether  or  not  any  prosecutions  whatever 
shall  be  mstituted  imder  this  act.  Of  course,  according  to  the  scheme, 
if  he  does  not  condemn  it,  why,  those  peculiar  provisions  that  were 
in  the  act  before  are  all  dropped  out  of  here. 

Mr.  LrrTLEFiELD.  If  he  does  not  condemn  it? 

Mr.  Davenport.  No,  if  he  does  not  condemn  it.  Under  these  pro- 
posed amendments  if  he  does  not  hold  that  they  are  in  unreasonable 
restraint  of  trade  that  is  equivalent  to  a  holding  that  they  are  in  rear 
sonable  restraint  of  trade,  and  if  upon  prosecution  they  appear  to  be  in 
reasonable  restraint  of  trade,  then  they  are  npt  Uable ;  but  if  on  prose- 
cution they  do  not  appear  to  be  in  reasonablejrestraint  of  trade,  but 
are  in  unreasonable  restraint  of  trade,  then  they  are  Uable.  That  is 
what  I  Imderstand  these  people  to  mean.  Is  not  that  the  way  you 
understand  them  to  put  it?  i 

This  is  the  scheme  as  I  understand  it,  and  as  it  is  expressed 
in  the  original  bill.  The  matter  was  passed  up  to  the  Commis- 
sioner of  Corporations,  and  he  looked  at  it,  and  if  within  a  certain 
time  he  did  not  say  that  that  was  in  unreasonable  restraint  of  trade, 
thereafter  no  prosecution  should  be  made  against  that  party,  carried 
on  by  the  Government,  unless  it  was  in  unreasonable  restraint  of 
trade. 

Mr.  LiTTLEFIELD.    YcS. 

Mr.  Davenport.  That  is  the  scheme  in  the  bill  that  has  been  before 
this  committee  up  to  the  time  when  this  new-fangled  proposition  was 
brought  up. 

Mr.  LiTTLEFIELD.  That  is  what  they  started  with. 

Mr.  Davenport.  Yes.  If  I  am  any  judge  of  the  force  of  language, 
here  the  position  is  entirely  reversed,  and  when  the  Commissioner 
makes  his  order,  then  that  is  the  end  of  the  matter.  Those  that  he 
does  not  consider  ought  to  be  prosecuted  are  not  to  be  prosecuted,  and 
those  that  he  thinks  should  be,  ipso  facto  the  party  is  foreclosed  of 
the  subject,  and  it  is  decided  to  be  a  contract  in  unreasonable  restraint 
of  trade. 

Mr.  LiTTLEFIELD.  In  other  words,  under  the  original  bill  it  was 
simply  a  prima  facie  holding,  and  now  your  proposition  is  that  it  is  a 
conclusive  holding? 

Mr.  Davenport.  Certainly. 

Mr.  LiTTLEFIELD.  Let  us  see  how  you  reach  that  conclusion. 

Mr.  Davenport.  In  order  to  do  that  we  have  got  to  go  back  and 
see  the  remarkable  changes  that  have  been  made  to  do  that.  The 
original  bill  as  proposed  related  only  to  such  arrangements  as  were  in 
unreasonable  restraint  of  trade,  contracts  or  combinations.  That 
is  the  only  thing  implied.  Now  see  how  this  has  been  changed.  It 
reads: 

No  proeecution,  suit  or  proceeding  by  the  United  States  shall  be  begun  under  the 
first  six  sections  of  this  act  for  or  on  account  of  any  such  contract  or  combination  hereafter 
made  of  which  a  copy  or  written  statement  shall  have  been  filed  as  aforesaid,  or  for  or 
on  account  of  any  acts  done  in  performance  thereof  by  or  in  behalf  of  such  corporation. 
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asBociation  or  person,  unleas  such  contract  or  combination  shall  be  in  imreaaooable 
restraint  of  trade  or  commerce  as  defined  in  sections  1  and  3  of  this  act,  or  shall  con- 
stitute a  conspiracy  in  violation  of  section  1  or  of  section  3  of  this  act — 

Conspiracy,  you  understand — 

« 

or  shall  be  in  violation  of  section  2  of  this  act. 

Then  it  continues: 

If  in  the  opinion  of  the  Commissioner  of  Corporations  any  such  contract  or  oHnbina- 
tion  of  which  a  copy  or  a  written  statement  shall  have  been  filed 

Mr.  LiTTLEFiELD.  I  sce  they  leave  out  "conspiracy"  in  that 
lan^age. 

Mr.  Davenpobt.  Well,  no;  they  do  not  say  "conspiracy/'  but  the 
language  follows  right  on  here.  Now,  what  is  Solomon  going  to  pass 
on? 

If  in  the  opinion  of  the  Commissioner  of  Corporations  any  such  contract  or  combi- 
nation of  which  a  copy  or  a  written  statement  shall  have  been  filed  as  aforesaid  shall 
be  in  unreasonable  restraint  of  trade  or  commerce  as  defined  in  section  3  of  this  act, 
or  shall  constitute  a  conspiracy  in  violation  of  section  1  or  of  section  3  of  this  act,  or 
shall  be  in  violation  of  section  2  of  this  act — 

Which  is  the  monopoly  section — 

said  Commissioner  shall  be  authorized  and  empowered  and  it  shall  be  hid  duty  to 
enter  an  order  to  that  effect,  which  order  shall  set  forth  briefl}r  the  grounds  upon 
which  it  Ib  based.  Any  such  order  may  be  made  by  the  Commissioner  upon  his  own 
motion  and  without  notice  or  hearing  within  thirty  days  from  the  date  of  the  filing  of 
nich  contract  or  written  statement.  After  the  expiration  of  such  thirty  days  no  such 
order  shall  be  made  by  the  Commissioner  except  after  nr'\ce  to  the  party  or  parties— 

You  see,  after  thirty  days  he  can  make  this  order — 

after  notice  to  the  party  or  parties  who  filed  such  contract  or  written  statement  and 
after  giving  such  party  or  parties  an  opportunity  to  be  heard  and  such  order  shall  take 
effect  upon  a  date  therein  to  be  specined  not  less  than  ten  days  after  the  filing  thereof; 
but  any  person  aggrieved  by  such  action  of  the  Conmiissioner  of  Corporations — 

Now,  look  here — 

or  the  United  States  in  the  case  of  his  nonaction,  may  apply  to  the  Interstate  Com- 
merce Commission  for  a  reheiuing  of  the  case;  and  said  Commission  (with  which  the 
Conmiissioner  of  Corporations  is  hereby  authorized  to  sit  for  the  purpose  of  such  rehear- 
ing with  the  powers  and  duties  of  a  member)  is  hereby  authorized  and  directed  after 
due  motion  to  rehear  such  case  and  thereupon  to  enter  such  order  in  the  case  as  seems 
to  it  proper,  subject  as  in  other  instances  to  appeal  to  the  courts  as  hereinafter  provided. 

That  must  refer  to  the  section  providing  for  interstate  commerce 
carriers. 

Mr.  LiTTLEFiELD.  No;  that  refers  to  a  subsequent  statement  down 
there  in  the  bill  authorizing  them  to  bring  a  bill  in  equity  to  set  aside 
the  decree. 

Mr.  Davenport.  No;  I  think  there  is  a  specific  provision  here  in 
regard  to  those  carriers. 

Mr.  LiTTLEFiELD.  You  will  find  in  that  same  section  that  power 
is  granted  to  the  court. 

Mr.  Davenport.  Well,  to  continue : 

If  any  party  or  parties  to  any  such  contract  or  combination  of  which  a  copy  or 
written  statement  shall  have  been  filed  as  aforesaid  shall  do  any  act  in  performance 
of  such  contract  or  in  pursuance  of  such  combination  after  the  Commissioner  of  Corpo- 
rations or  the  Interstate  Commerce  Commission  shall  have  entered  an  order  as  aforesaid, 
such  party  or  parties,  unless  such  order  of  the  Commissioner  on  the  rehearing  herein- 
before provided  shall  have  been  replaced  by  a  new  order  on  such  order  shall  have  been 
suspended  or  set  aside  by  order  of  tlie  court  as  herein  provided,  shsdl  be  deemed 
guilty  of  a  misdemeanor  and  on  conviction  thereof  shall  be  punished  by  fine  not 
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exceeding  five  thousand  dollare  or  by  impiiBonment  not  exceeding  one  yestr,  or  both 
said  punishments;  and  the  United  States  may  institute  and  maintain  proceedings  in 
equity  under  section  four  of  this  act  to  prevent  and  restrain  the  performance  of  such 
contract  and  the  continuance  of  such  combination  and  any  action  pursuant  thereto  in 
violation  of  this  act. 

It  looks  to  me  as  though  the  purpose  and  probable  effect  of  that 
lanmiage  is  to  put  the  Commissioner  of  Corporations  subject  of  course 
to  me  review  provided 

Mr.  LrrTLEFiELD.  Yes. 

Mr.  Davenport  (continuing).  In  the  position  of  absolutely  saying, 
instead  of  leaving  it  open  to  investigation  by  the  courts,  that  all  that 
he  approves  of  are  reasonable,  and  people  are  not  to  be  prosecuted 
for  tnem. 

Mr.  LrrTLEFiELD.  No;  all  that  he  does  not  enter  any  order  in 
regard  to  are  reasonable. 

Mr.  Davenport.  And  they  are  not  to  be  prosecuted  for  them. 

Mr.  LrrTLEFiELD.  You  say  all  that  he  nolds  reasonable.  It  is 
rather  all  that  he  does  not  enter  an  order  in  regard  to. 

Mr.  Davenport.  All  that  he  does  not  condemn,  in  other  words. 

Mr.  Littlefield.  As  to  those  no  orders  are  entered. 

Mr.  Davenport.  No  order  is  entered  and  nothing  further  is  to  be 
done.     He  can,  however,  after  the  thirty  days 

Mr.  Littlefield.  Reopen  it. 

Mr.  Davenport.  Give  them  notice  and  pass  on  the  question  at  a 
•later  date. 

Mr.  Littlefield.  Yes. 

Mr.  Davenport.  But  in  the  absence  of  any  such  action  by  him, 
acquittance  is  given  to  anv  contract  or  combination  that  he  does  not 
disapprove,  acquittance  from  all  prosecution  by  the  Government, 
either  at  its  own  instance  or  upon  the  appUcation  of  people  who  feel 
that  they  have  been  injured  by  that  comomation  which  tney  think  is 
in  unreasonable  restraint  of  trade. 

Mr.  Littlefield.  And  they  leave  out  under  this  amendment  the 
language  they  had  in  the  other  bill  providing  that  they  should  not  be 
held  liable  for  such  contracts  as  to  which  ne  has  entered  no  order, 
unless  they  were  in  unreasonable  restraint  of  trade  ? 

Mr.  Davenport.  It  does  not  appear  here. 

Mr.  Littlefield.  It  does  not  appear?  That  was  the  language 
that  gave  a  prima  facie  effect  to  his  decision  and  exempted  the  man 
who  entered  into  a  reasonable  contract  from  prosecution  provided  the 
contract  was  held  to  be  reasonable,  in  the  case  of  a  prosecution  there- 
for.    Now  they  have  left  the  language  out? 

Mr.  Davenport.  The  old  bill  was  not  decisive  at  all  on  the  propo- 
sition. 

Mr.  Littlefield.  But  the  old  bill  had  a  proposition  Uke  that,  that 
they  would  not  be  held  liable  unless  the  court  ifound  that  the  contract 
being  inc[uired  about  was  in  unreasonable  restraint  of  trade,  and  the 
proposition  was  that  it  was  reasonable,  and  they  would  not  be  Uable. 
Now,  have  they  left  out  all  those  propositions  ? 

Mr.  Davenport.  It  has  changed  the  effect  of  it  entirely,  according 
to  my  imderstanding  of  it.  The  contracts  that  he  does  not  dis- 
approve of,  and  arrangements  that  he  does  not  disapprove  of,  the 
Government  can  not  prosecute  for. 

Mr.  Littlefield.  There  is  no  provision  for  that  in  the  amended 
bill,  anywhere  ? 
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Mr.  Dayekpobt.  No;  and  on  the  contrary  those  he  does  not  approve 
of  and  which  stand  in  the  event  of  an  appeal  are  ipso  facto  adjudged 
to  be  in  unreasonable  restraint  of  trade,  and  the  party,  if  he  does 
any  act  to  carry  out  such  contracts,  is  subject  to  punishment  crimi- 
nally and  also  to  be  wound  up  by  the  Government. 

mi.  LiTTLEFiELD.  Is  that  quite  correct,  under  the  language  of  that 
bill,  quoad  prosecutions  imder  this  Sherman  antitrust  act,  inde* 
pendent  of  t^e  amendment,  or  does  the  suggestion  you  now  make 
apply  to  acts  done  in  pursuance  of  the  condemned  contract  after  it  is 
condemned  by  the  Commissioner? 

Mr.  Davenport.  Yes. 

Mr.  LiTTLEFiELD.  Docs  not  your  suggestion  apply  to  that  last 
condition? 

Mr.  Davenport.  Yes,  it  does,  to  the  last  one. 

Mr.  LrrTLEFiELD.  Yes,  to  the  last,  and  not  to  the  first;  that  is, 
those  contracts  which  are  said  to  be  in  unreasonable  restraint  of  trade 
are  not  exempt  from  prosecution  on  general  principles  under  the 
Sherman  antitrust  act? 

Mr.  Davenport.  None  of  them  are. 

Mr.  LrrTLEFiELD.  No. 

Mr.  Davenport.  They  are  all,  reasonable  or  unreasonable,  subject 
to  prosecution. 

Mr.  LrrTLEFiELD.  As  it  stands  now;  what  if  the  Commissioner  of 
Corporations  holds  that  a  certain  contract  submitted  to  him  is  in 
unreasonable  restraint  of  trade;  that  leaves  it  where  it  would  be 
subject  to  prosecution  under  the  Sherman  antitrust  act  as  it  stands 
to-day,  irrespective  of  this  proposed  amendment;  do  you  not  so 
understand  it? 

Mr.  Emery.  No. 

Mr.  LiTTLEFiELD.  Or  do  you  hold  that  there  should  be  no  prosecu- 
tion even  at  that  except  for  actsjdone  under  that  contract  subsequent 
to  the  order  made  by  the  Commissioner? 

Mr.  Davenport.  1  should  suppose  the  latter.  It  can  not  be  the 
purpose  of  these  people  that  when  the  contract  is  produced  to  be 
ruled  upon  by  the  Cfommissioner,  subject  to  all  these  appeals,  the 
Government  can  turn  right  straight  around,  without  awaiting  any 
action  in  the  matter,  ana  bring  a  prosecution  against  the  fellow  who 
has  furnished  the  evidence  to  convict  himself.  He  will,  of  course, 
have  in  a  sense  voluntarily  furnished  the  evidence  to  convict  himself. 

Mr.  LiTTLEFiELD.  Every  prosecution  is,  then,  predicated  upon  the 
order  of  the  Commissioner? 

Mr.  Davenport.  Certainly — that  is,  as  to  those  contracts  which 
are  submitted  to  him  for  action;  that  when  the  Commissioner  has 
examined  that  subject  and  has 'made  up  his  mind  about  it,  if  he  enters 
the  order,  from  that  time  forth  anything  done  under  that  contract  the 
man  is  subject  to  punishment  for.  At  the  same  time  there  is  nothing 
to  require  him,  according  to  any  rule  to  determine  it.  Two  men 
might  come  up  to  him  on  the  same  day  with  identically  the  same  con- 
tract, and  he  might  say,  either  ex  parte  or  after  hearing,  "In  my 
opinion  the  contract  of  A  is  in  unreasonable  restraint  of  4;rade,  and  I 
do  not  think  the  contract  of  B  is  in  unreasonable  restraint  of  trade." 
The  one  man,  by  the  ipse  dixit  of  the  Commissioner,  would  be  there- 
after subject  to  prosecution  and  imprisonment  and  the  other  would 
be  exempt  from  it.    There  is  no  law  laid  down,  no  law  to  determine 
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the  action  of  that  Commissioner.     It  is  his  opinion,  his  arbitrary, 
uncontrolled  decision,  which  must  rule. 

Mr.  LiTTLEFiELD.  There  is  no  rule  laid  down;  there  is  no  rule  or 
standard  or  anything. 

*  Mr.  Dayenport.  There  is  nothing  but  his  opinion.  It  rests  in  the 
breast  of  the  Commissioner  or  in  the  breast  of  the  Interstate  Com- 
merce Commission  on  appeal,  or  in  the  breast  of  the  court  at  a  later 
date,  provided  that  this  Kind  of  a  scheme  is  such  that  an  appeal  could 
properly  be  taken  from  them  to  the  court. 

Mr.  Emery.  Is  it  not  true  also  there  not  only  in  respect  to  contracts 
made  by  diflFerent  persons  under  different  conditions  of  action  under 
this  act,  but  is  it  not  also  true  of  the  identical  contract  made  bv  the 
same  person  with  two  different  persons,  that  if  one  is  registered  and 
passea  upon  by  the  Commissioner  and  the  other,  identical  with  it  in 
all  respects,  is  not,  the  latter  is  still  prosecutable  under  the  first  six 
sections  of  the  act? 

Mr.  Davenport.  It  is;  but  the  arbitrariness  of  the  thing  is  what 
I  am  calling  attention  to  now.  It  would  be  perfectly  within  the 
power  of  the  Commissioner  to  say  that  two  contracts  of  identically 
the  same  character  which  two  persons  had,  the  one  was  good  and 
relieved  from  this  punishment  and  penalty,  and  the  other  bad.  I  want 
to  know  whether  tnere  is  anywhere  in  our  American  system  of  govern- 
ment the  possibiUty  of  the  passage  of  any  such  law,  and  have  it  stand 
the  test  or  coni<titutional  principles? 

Mr.  LiTTLEFiELD.  Your  proposition  is  that  it  puts  in  the  hands  of 
the  Commissioner  the  power  to  say  arbitrarily  what  state  of  facts 
shall  and  what  state  of  lacts  shall  not  constitute  a  criminal  offense. 

Mr.  Davenport.  That  is  it. 

Mr.  LiTTLEFiELD.  I  do  not  see  but  that  it  is  open  to  that  criticism. 

Mr.  Davenport.  Qnotmg  from  this  same  case  which  I  read  before, 
in  103  U.  S.: 

No  general  power  of  inflicting  punifihment  by  the  Congress  of  the  United  States  is 
found  in  that  instrument.  It  contains  in  the  provision  that  no  "person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of  law,"  the  strongest  impli- 
cation against  punishment  by  order  of  the  le^lative  bod^r.  It  has  been  repeatedly 
decided  DV  this  court,  and  by  others  of  the  highest  authority,  that  this  means  a  trial 
in  which  the  rights  of  the  party  shall  be  decided  by  a  tribunal  appointed  by  law«  which 
tribunal  is  to  be  governed  by  rules  of  law  previously  establishea. 

After  all  the  discussions  that  have  been  had  in  the  committee  as  to 
whether  this  act  would  not  be  totally  destroyed  by  the  insertion  of 
the  word  *^ unreasonable''  before  the  words  ^*m  restraint  of  trade,"  I 
want  to  reiterate  as  pointedly  as  I  can  the  contention  that  it  would 
destroy  it,  and  to  impress  upon  the  committee  the  fact  that  you  could 
eliminate  every  single  one  of  the  objectionable  features  of  this  bill 
which  are  introduced  in  it  as  a  positive  correction  or  change  in  provi- 
sions of  the  existing  Sherman  antitrust  act,  like  those  that  relate  to 
the  seventh  section  and  which  exempt  labor  unions;  you  could  strike 
all  those  out  and  yet  you  would  destroy  this  act  for  all  purposes  of 
enforcement  by  those  interests  that  I  more  particularly  represent 
here. 

Mr.  LiTTLEFiELD.  Ivct  me  assume  the  appositeness  of  the  authori- 
ties you  cite,  and  that  the  introduction  of  the  word'**  unreasonable" 
or  *' reasonable/'  as  it  may  be,  makes  the  definition  of  the  crime  so  im- 
certain  that  it  is  invaUd  as  a  criminal  statute;  there  is  no  question  but 
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all  those  consequences  follow,  or  even  that  all  the  other  results  would 
follow, from  a  statute  from  which  flow  those  two  remedies,  some  crimi- 
nal and  some  civil  in  character. 

Mr.  Davenport.  When  you  speak  of  a  civil  action,  there  are  two 
kinds  of  consequences  attending  this  matter  from  the  illegality  of 
them,  as  described  in  the  acts.  One  is,  the  very  property  is  confis- 
cated. 

Mr.  LiTTLEFiELD.  Yes,  that  forfeiture  which  may  legitimately  fol- 
low from  a  quasi  civil  proceeding. 

Mr.  Davenport.  It  would  have  to  be  some  proceeding  instituted 
in  rem,  I  suppose,  but  that  is  just  as  bad 

Mr.  LirrLEFiELD.  Your  action  for  damages  is  penal  in  its  charact-er. 

Mr.  Davenport.  Yes.  Mr.  Washburn  called  attention  to  the 
Addystone  pipe  case.  The  court  in  determining  whether  the  statute 
of  limitations  would  run  against  it — there  were  two  State  statutes,  one 
of  which  ran  against  penal  actions  and  the  other  against  ordinary 
actions  and  the  penal  one  was  the  shorter — and  the  court  held  that  it 
was  not  penal  in  that  sense;  that  is,  that  the  statute  did  not  run 
against  it. 

Mr.  LiTTLEFiELD.  That  is,  did  not  run  against  it  as  a  penal  action 
within  the  meaning  of  the  local  statutes  of  that  State.  Or  course  that 
involved  the  construction  of  the  language  of  that  particular  statute. 

Mr.  Davenport.  But  the  fact  is  that  these  civil  consequences  that 
you  talk  about,  not  followed  by  indictment  and  prosecution  before  a 
jury  to  verdict  and  judgment  and  imprisonment  in  the  penitentiary, 
or  stripping  him  of  ms  property  by  a  fine,  that  is  not  the  only  penal 
feature  of  this  law  in  the  light  of  the  decisions  I  have  quoted  on  the 
question  of  the  invalidity  of  it.  Anything  that  takes  awav  from  a 
man  his  property  by  condemnation  or  as  a  penalty  for  anything  that 
he  may  have  done,  anything  in  the  way  of  a  forfeiture,  the  same  prin- 
ciples would  apply,  and  you  might  say  that  the  question  might  be 
left  still  whether  you  could  not  bring  your  action  in  equity. 

Mr.  LiTTLEFiELD.  Are  there  any  sound  principles  of  legal  construc- 
tion that  would  justify  a  different  construction  of  the  word  ''imrea- 
sonable"  in  the  same  statute,  when  the  same  language  applied,  or 
from  which  flowed  both  civil  and  criminal  remedies?  That  is,  if  it 
rendered  the  act  vicious  on  its  criminal  side,  why  did  it  not  render  it 
equally  vicious  on  its  civil  side;  or  by  what  principle  of  construction 
can  we  give  any  more  liberal  construction  to  the  same  language  from 
which  different  consequences  may  flow? 

Mr.  Davenport.  If  you  will  recall,  it  was  in  the  Northern  Securi- 
ties case  or  some  of  those  cases  where  there  was  a  divided  court,  I 
think  it  was  Mr.  Justice  Harlan  who  said  that  a  liberal  construction 
was  to  be  given,  or  that  not  an  unduly  narrow  construction  was  to  be 
given,  to  tnis  act,  because  of  these  penal  features,  because  it  was  also 
a  remedial  act.  You  will  remember  that  Mr.  Justice  Holmes  in  his 
dissenting  opinion  said  that  the  same  construction  should  be  given  to 
it  in  one  case  as  in  the  other. 

Mr.  LiTTLEFiELD.  That  is,  he  held  it  was  criminal  all  the  way 
through. 

Mr.  Davenport.  Yes,  and  Mr.  Justice  Harlan  having  pointed  out 
that,  said  there  never  was  any  such  doctrine  in  the  law,  fliat  an  undue 
narrowness  should  be  given  to  the  construction  of  a  penal  statute; 
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and  he  has  a  line  of  authorities  on  that  subject.  He  quotes  them  in 
his  opinion,  as  I  recall  it  now. 

Mr.  LriTLEFiELD.  The  familiar  principle  is,  of  course,  that 
criminal  statutes  in  derogation  of  the  common  law  must  receive  a 
strict  construction. 

Mr.  Davbnpobt.  In  a  certain  sense. 

Mr.  LriTLEFiELD.  In  a  certain  sense.  Legislation  that  is  remedial 
in  its  character  may  have  the  other  tendency. 

Mr.  Davenport.  But  the  point  here  is  whether  or  not  you  have 
got  to  have  in  the  law  a  prescribed  rule  of  a  definite  character  before 
you  can  proceed  against  the  party  either  civilly  or  criminally.  I 
take  it  that  common  sense  teaches  one  that  so  far  as  the  criminal 
proceedings  are  concerned,  to  put  the  word  ^^imreasonable''  in  there 
without  anv  standard  to  judge  by  would^  make  it  so  vague  that  no 
man  himseli  could  say  whether  he  was  violating  the  law,  nor  could 
any  judge  lay  down  the  principle  if  he  had  violated  the  law.  It 
would  rest  finally  and  ultimately  in  the  conscience  of  each  juror  on 
the  question,  ^d  it  is  preciselv  those  faults  in  the  law  which  destroy 
it  as  a  criminal  statute.  Professor  Jenks  vesterday  thought  that 
there  was  such  a  common  law  meaning  attached  to  the  word  ^'imrea^ 
sonable''  that  if  you  inserted  it  into  the  act  there  would  be  a  suffi- 
ciently definite  standard. 

Mr.  LriTLEFiELD.  His  proposition  really  was,  first,  that  it  was  not 
definite,  but  it  was  as  dennite  as  the  subject-matter  would  permit  of. 

Mr.  Davenport.  Yes. 

Mr.  LrrTLEFiELD.  And  that  it  was  impossible  to  establish  any 
more  definite  standard,  and  therefore  he  thought  the  court  would 
sustain  it.     That  is  what  I  understood  him  to  say. 

Mr.  Davenport.  Yes.  He  admitted  the  indefiniteness  of  it,  and 
said  that  it  was  the  only  word  by  which  the  thing  could  be  described. 

Mr.  LrrTLEFiELD.  Yes.  It  was  impossible  to  make  it  more  definite. 

Mr.  Davenport.  Yes,  and  that  is  the  reason  why  it  should  be 
inserted  in  the  act,  in  order  to  deal  with  the  situation.  That  is  the 
way  I  understood  him. 

Mr.  Littlefield.  Yes. 

Mr.  Davenport.  Of  course  he  concedes  the  utter  vagueness  of  the 
matter;  but  his  contention  is  unhappily  overthrown  by  the  decisions 
of  the  courts  in  the  very  cases  I  have  cited,  because  there  is  not  any- 
thing in  the  history  of  the  law  that  is  better  established  than  that  at 
common  law  a  party  who  paid  an  unreasonable  rate  for  transporta- 
tion could  sue  to  recover  it  back,  and  that  the  party  who  sought  to 
recover  it  from  the  shipper  could  not  recover  anything  but  a  reason- 
able rate.  There  is  a  tmng  that  for  hundreds  of  years  has  had  a  defi- 
nite meaning  or  a  definite  interpretation  at  the  common  law.  And 
it  was  in  precisely  those  cases  where  all  the  elements  of  vagueness  that 
exist  in  regard  to  the  other  features  of  this  matter  were  eliminated^ 
that  Mr.  Justice  Brewer  said  that  such  an  act  was  void  for  uncertainty; 
and  I  would  call  your  attention  to  what  Mr.  Justice  Brewer  said  m 
the  case  of  Chicago  and  Northwestern  Railroad  Company  v.  Dey,  35 
Federal  Reporter,  page  181,  of  these  hearings: 

The  next  proposition  of  complaint  is  that  the  law  is  a  penal  one;  that  it  imposes 
enormous  penalties  without  clearly  defining  the  offenses.  It  will  be  observed  that 
section  2  requires  that  all  charges  shall  be  reasonable  and  just. 
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Now,  that  is  what  the  common  law  requires,  does  it  not?  Of 
course  it  is.  Not  only  does  the  statute  require  it,  but  at  common  law 
it  was  required  that  it  should  be  reasonable  and  just.    He  continues: 

Section  23  provides  that  if  any  railroad  company  ahall  chai]^  more  than  a  &ir  and 
reasonable  rate  of  toll,  or  make  any  uniust  chuge  prohibited  m  section  2,  it  shall  be 
deemed  guilty  of  extortion,  and,  by  section  26,  be  subject  to  criminal  prosecution,  with 
a  laige  penalty. 

Then  he  says: 

If  this  were  the  construction  to  be  placed  upon  this  act  as  a  whole,  it  would  certainly 
be  obnoxious  to  complainant's  criticism,  for  no  penal  law  can  be  sustained  unless  its 
mandates  are  so  clearly  expressed  that  anv  ordinary  person  can  determine  in  advance 
what  he  may  and  what  he  may  not  do  under  it 

Mr.  Chairman,  what  becomes  of  the  distinction  which  Professor 
Jenks  undertook  to  make  between  the  case  in  Indiana  where  the  law 
was  held  invalid,  where  the  penalty  was  different  for  drawing  a  load 
on  a  narrow-tired  'wagon  from  that  for  one  on  a  broad-tired  wa^on! 
He  said  that  that  was  in  itself  impossible  of  definite  comparison. 
But  that  is  entirely  different.  He  says  that  when  you  come  to  this 
question  of  reasonable  and  unreasonable  you  have  .got  the  whole 
history  of  the  conmion  law  back  of  you.  Now  I  say,  What  becomes 
of  that  distinction  he  undertakes  to  draw  between  the  two  cases  I 
You  will  observe  that  the  professor  did  not  assume  to  comment  upon 
these  other  cases.  A^ain,  to  show  that  there  is  no  uncertainty  about 
this  proposition,  in  the  interstate-conmierce  act  the  provision  was, 
where  the  party  was  indicted  on  violation  of  the  interstate-conunerce 
act  prohibiting  undue  preferences,  the  court  said: 

But  in  order  to  constitute  a  crime  the  act  must  be  one  which  the  party  ia  able  to 
Imow  in  advance  whether  it  ia  criminal  or  not.  The  criminality  of  an  act  can  not 
depend  upon  whether  a  jury  may  think  it  reasonable  or  unreasonable.  Tliere  must 
be  some  definiteness  and  certainty. 

Now  look  at  it;  what  sense  is  there  in  anyone  hoping  that  a  law 
passed  here  would  not  go  necessarily  into  the  wastebasket. 

The  criminality  of  an  act  can  not  depend  upon  whether  a  jury  may  think  it  reason- 
able or  unreasonable.  There  must  be  some  aefiniteness  and  certainty.  In  the  csae 
of  Chicago  and  Northwestern  Railway  Company  v,  Dey  et  al.  (52  Fed.  Rep.)  I  had  oc- 
casion to  discuss  this  matter,  and  I  quote  therefrom  as  follows: 

So  that  I  take  it  the  Confess  of  the  United  States  will  not  undertake 
to  alter  this  law  by  inserting  the  word  '^ unreasonable"  in  it,  unless  it 
wants  to  destroy  the  criminal  features  of  the  act  and  the  penal  fea- 
ttires  of  the  act.  If  they  desire  to  do  that,  this  is  a  means  open.  But 
I  take  it  that  the  people  of  this  country  have  a  very  different  view 
of  the  Sherman  antitrust  act  from  that  advanced  here  by  the  gentle- 
men who  seek  to  change  it.  For  my  own  part.  I  look  upon  it  as  the 
very  Magna  Charta  of  commercial  freedom  in  tnis  coimtry.  I  regard 
this  act  as  necessary  for  the  future  welfare  of  the  people  of  this 
country  as  the  constitutional  provision  which  was  inserted  there  for 
the  purpose  of  preventing  interference  with  interstate  trade  by  the 
States. 

Mr.  LriTLEFiELD.  Do  you  remember  what  the  result  was  in  the  case 
in  the  25th  Federal  Reporter,  the  case  of  the  Chicago  and  North- 
western Railway  Company  v.  Dey  et  alJ 

Mr.  Davenpoet.  I  do  not  know  that  I  can  state  it. 

Mr.  LiTTLEFiELO.  Somo  of  the  language  rather  indicates  to  my 
mind  that  that  was  not  passed  upon  in  that  case. 
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Mr.  Davenport.  Which  was  not,  the  proposition  ? 
Mr.  LrrTLEFiBLD.  The  statute,  in  this  case  in  the  35th  Federal 
Reporter.     He  says: 

If  this  were  the  construction  to  be  placed  u]>on  this  act  as  a  whole,  it  would  cer- 
tainly be  obnoxiouB  to  the  complainant's  criticism. 

Mr.  Dayenport.  Minds  operate  very  differently  in  regard  to  these 
matters.  When  a  court  lavs  down  the  proposition  that  the  law  has 
only  got  the  word  '^reasonaole''  in  it.  ana  has  got  nothing  in  it  to  con- 
stitute a  standard,  that  law  wiU  be  oad,  and  on  the  other  hand  that 
there  is  something  in  the  act  that  helps  it  out.  that  does  not  at  all 
affect  the  applicability  and  the  force  of  the  autnority. 

Mr.  LiTTLEFiELD.  Sometimes  it  has  a  good  deal  to  do  with  the 
question  as  to  whether  it  is  an  obiter  dictum  or  not,*  so  far  as  that 
is  concerned,  and  it  has  a  good  deal  to  do  with  the  authority,  in  my 
mind,  to  have  the  knowlec^e  of  the  results  of  the  case  and  tne  staten- 
ment  of  the  matter  be  determined,  and  then  I  can  weigh  the  force 
of  the  matter  a  good  deal  better.     I  wlQ  look  this  up  myself. 

Mr.  Davenport.  In  regard  te  the  case  in  57  Federal  Reporter, 
there  the  judgment  was  reversed  because  the  statute  was  held  to 
be  void. 

Mr.  LriTLEFiELD.  I  think  that  clearly  appears  from  the  opinion 
itself,  because  the  part  which  you  quoted  states  ^'that  there  is 
nothmg  in  the  case  tojustify  a  veroict  or  guilty  against  the  defendant." 

Mr.  Davenport.  The  second  part  of  the  proposition  is  squarely 
met  in  the  case  from  Kentucky,  which  case  is  cited  with  approval  in 
the  Supreme  Court  of  the  United  States. 

Mr.  Stebbins.  It  is  very  evident  that  the  Senate,  when  they  con- 
sidered the  bill,  had  all  this  in  mind.  You  will  remember  the  speech 
of  Senator  Hoar  in  1893  when  he  introduced  a  bill  granting  additional 
relief,  in.  which  he  called  attention  to  the  intended  scope  of  the  act, 
and  then  referred  to  the  insertion  of  certain  words.  I  do  not  remem- 
ber what  the  wording  is  now,  but  I  think  ** unjustly"  or  '* wrongfully," 
and  he  said  they  purposely  left  those  out.  I  can  not  rememoer 
exactly,  but  it  is  evident  that  they  had  it  in  mind. 

Mr.  LrrtLEFiELD.  But  Senator  Hoar's  statement  in  1900  and  what 
he  had  in  mind  in  1890  is  a  pretty  far  cry,  and  it  is  pretty  hard  to  tell. 

Mr.  Stebbins.  That  may  be. 

Mr.  Emery.  Was  it  the  attempt  to  insert  ''unjustly"  or  ''unrea- 
sonable" in  the  second  amendment 

Mr.  LrrTLEFiELD.  Yes,  but  they  did  not  discuss  it  from  this  point 
of  view.     You  have  no  new  authorities,  then,  have  you? 

Mr.  Davenport.  No.  I  will  say  that  they  are  of  a  negative  char- 
acter.    I  have  searched  high  and  low. 

Mr.  LnTLEPiELD.  Mr.  Smith  helped  you  out  some. 

Mr.  Davenport.  The  residt  in  the  case  of  Czarra 

Mr.  LrrTLEFiELD.  I  say  it  helped  you  out  some. 

Mr.  Davenport.  That  is  a  case  right  in  point,  illustrating  the 

General  proposition.     He  had  another  case  that  I  do  not  recall;  I 
id  not  quite  cateh  the  authority.     It  was  something  about  the 
safety-appliance  law. 
Mr.  LiTTLEFiELD.  That  is  in  the  Federal  Reporter. 
Mr.  Davenport.  I  did  not  cateh  it;  but  I  noticed  when  it  was 
read  that  the  matter  which  was  te  be  determined  was  one  that  could 
be  scientifically  determined, .  practically.     But,  as  I  say,  with  such 
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investigation  as  I  have  made,  I  have  failed  to  find  a  single  case  that 
supports  the  opposite  proposition.  I  am  in  the  same  position  in 
regard  to  that  as  the  judge  is  in  one  of  these  cases  where  he  said  he 
could  not  fijid  any  authority,  and  neither  could  counsel,  but  that 
both  by  authority  and  reason  he  was  compelled  to  that  conclusion, 
that  a  law  of  that  character  was  void;  and  I  want  t-o  say  further 
that  I  have  loudly  called  upon  the  gentlemen  who  promised  to  furnish 
these  cases  whicn  they  thought  might  exist,  and  I  have  not  been 
able  to  get  any. 

Mr.  Emery.  Would  it  interrupt  you  if  I  called  your  attention  to  a 
particular  case  there?  For  instance,  suppose  two  common  carriers 
m  contemplation  of  the  passage  of  this  bill,  before  its  passage,  entered 
into  an  agreement  to  be  effective  one  year  after  its  passage.  How 
can  they  be  prosecuted  when  they  undertake  to  execute  that  agree- 
ment? 

Mr.  Davenport.  I  have  not  investigated  that  subject. 

Mr.  Emery.  I  refer  to  that  condition  because  just  exactlv  that 
condition  seems  to  be  amply  provided  for  by  language  w^hich  indi- 
cates that  no  prosecution  could  lie,  no  matter  what  the  charact-er 
of  the  restraint  of  trade. 

Mr.  Davenport.  I  will  call  the  attention  of  the  committee  to  the 
fact  that  if  this  law  was  passed  it  would  raise  the  dickens  in  regard 
to  the  continuing  boycots,  and  the  damages  they  could  recover. 

8TATBMEHT  OF  MB.  JAMES  A.  EMBBT. 

Mr.  Emery.  I  want  to  call  attention  for  a  moment  to  the  possibili- 
ties of  the  contract  to  which  I  have  just  alluded.  In  the  fiiRst  place, 
under  the  original  bill  no  provision  whatever  was  made  for  the  regis- 
tration of  common  carriers.  They  were  permitted  to  submit  a  con- 
tract to  the  Commissioner  of  Corporations,  and  he  could  i>ass  upon 
the  reasonableness  or  unreasonableness  of  the  contract  submitted  ^  but 
no  provision  whatever  was  made  for  their  re^tration.  With  respect 
to  voluntary  organizations  and  to  corporations  not  covered  by  the 
Hepburn  bill,  a  special  provision  for  registration  was  made,  and  the 
demiition  of  registration  is  there  laid  down;  but  with  reference  to 
carriers,  all  included  under  the  act  of  1887,  no  provision  is  made  for 
registration,  and  they  consequently  obtained  the  immunities  laid 
down  under  section  4,  the  final  section,  with  respect  to  a  period  of 
limitation  running  against  them,  and  that  they  could  not  oe  prose- 
cuted for  any  combmation  in  restraint  of  trade  made  prior  to  the 
Passage  of  the  act  except  it  be  in  imreasonable  restraint  of  trade, 
hey  got  these  immunities — the  common  carriers  alone  got  them-^ 
without  the  registration  required  of  industrial  corporations.  I  said 
if  under  this  act  two  common  carriers  before  its  passage  entered  into 
a  contract  in  restraint  of  trade,  to  be  eflFective  one  vear  after  the  pas- 
sage of  the  act,  I  see  no  way  under  this  act  by  wnich  they  coula  be 
prosecuted  when  they  attempted  to  execute  this  contract.  Section 
6  reads: 

That  no  suit  or  prosecution  bjr  the  United  States  under  the  first  six  sections  of  the 
said  act  approved  July  second,  eighteen  hundred  and  ninety,  shall  hereafter  be  bcgus 
for  or  on  acount  of  any  contract  or  combination  made  prior  to  the  passage  of  this  act, 
or  any  action  thereunder,  unless  the  same  be  in  unreasonable  restraint  of  trade. 
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Now,  if  it  be  held  that  this  contract  was  made  prior  to  the  passage 
of  the  act  one  year,  when  they  attempt  to  put  it  into  operation  the 
statute  of  limitations  has  run  against  them  and  they  can  not  prosecute 
under  it? 

Mr.  LiTTLBFiELD.  I  sec  your  point. 

Mr.  Emebt.  And  it  is  of  no  use  to  cancel  their  registration,  because 
the  act  provides  that  these  immunities  apply  to  an  organization 
unless — tne  lan^age  is  here — ^*or  if  the  registration  of  such  corpora- 
tion or  association  shall  have  been  canceled  before  the  expiration  of 
one  year  after  such  registration." 

Consequently  under  this  act  it  would  be  possible  for  traffic  associa- 
tions of  all  forms  to  be  organized  in  contemplation  of  its  passage,  to 
be  operative  one  year  after  its  passage,  ana  there  would  be  no  pos- 
sible way  under  this  act  to  prosecute  them  for  the  restraints  of  trade 
which  they  would  have  committed. 

Mr.  LiTTLEFiELD.  Or  under  the  Sherman  antitrust  act. 

Mr.  Emebt.  This  of  course  would  amend  the  Sherman  antitrust 
act,  and  it  would  be  the  immunities  here  conferred  that  would  make 
this  prosecution  impossible.  Consequently  voluntary  associations 
secure  privileges  under  this  act  of  a  more  valuable  nature  than  I  had 
at  first  thought. 

Mr.  Davenpobt.  Is  it  not  true  that  we  could  not  prosecute  crimi- 
nally a  boycotting  combination  unless  we  had  a  permit  from  the  Com- 
missioner of  Corporations? 

Mr.  LiTTLEFiELD.  That  is,  provided  they  had  become  registered 
and  submitted  their  contracts. 

Mr.  Davenpobt.  No. 

Mr.  Eheby.  I  want  to  call  your  attention  to  the  provision  for 
obtaining  the  benefit  of  this  bill  without  the  submission  of  the  con- 
tract, merely  by  registration.  The  bill  provides  two  steps.  Asso- 
ciations may  register  in  the  first  place  and  submit  their  contract  in 
the  second  place,  but  voluntary  associations  acquire  certain  immuni- 
ties by  mere  registration  that  other  organizations  do  not  acquire, 
either  for  their  contracts  or  for  the  acts  of  their  combination,  unless 
they  have  them  specifically  passed  upon  by  the  Commissioner  of 
Corporations.  Under  section  5,  which  is  tne  section  providing  a 
statute  of  limitations  for  offenses  in  restraint  of  trade,  it  is  provided: 

That  no  suit  or  prosecution  by  the  United  States  under  the  first  six  sections  of  the 
said  act  approved  July  second,  eighteen  hundred  and  ninety,  shall  hereafter  be 
be^n  for  or  on  account  of  any  contract  or  combination  made  prior  to  the  passage  of 
this  act,  or  any  action  thereunder. 

Now,  all  the  combinations  of  labor  get  the  benefit  of  this  section  by 
mere  registration — that  is,  by  submitting  their  by-laws,  names  of 
their  principal  officers,  and  their  place  of  business — and  one  year 
after  tliis  bill  becomes  a  law  they  can  not  be  prosecuted  for  any  action 
or  any  combination  formed  existing  prior  to  the  passage  of  the  act. 
Would  not  that  have  the  effect  of  withdrawing  from  the  operation 
of  this  law  such  combinations  existing  or  their  acts  in  restraint  of 
trade  prior  to  the  passage  of  the  act? 

Mr.  LiTTLEFiELD.  That  might  be. 

Mr.  Emery.  I  say  that  is  one  advantage  that  the  voluntary  associa- 
tions get.  They  get  two  other  advantages.  They  get  the  advantage 
of  the  double  ambiguity,  the  double  impossibility,  of  interpreting  the 
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language  of  the  third  section  as  recently  amended.  If  the  law  as  laid 
down  by  Judge  Davenport  with  respect  to  the  interpolation  of  the 
word  '' unreasonable"  in  here  is  sound,  and  it  has  been  unanswered 
up  to  this  time,  then  gentlemen  who  favor  this  legislation  obtain  all 
the  advantages  that  tne  incorporation  of  such  language  would  give. 
On  the  one  nand  they  ask  that  they  shall  be  prosecuted  onlv  for 
"unreasonable''  restramts  of  trade.  The  advantage  is  doubly  theirs, 
for  the  importation  of  such  language  into  the  act  destroys  the  possi- 
bility of  enforcing  it.  So  they  are  assured  of  immunity  not  merely 
by  operation  of  Taw,  which  they  contemplate  if  the  bill  become  a 
sound  statute,  but  if  the  act  is  destroyed  by  making  it  unenforceable 
in  a  court  of  law  through  obscurities  and  illegalities  moorporated  into 
it,  their  immunity  is  doubly  secure.  So  tney  are  assured  against 
prosecution  for  acts  done  in  restraint  of  trade  under  either  horn  of 
the  dilemma,  whether  the  act  be  sustained  on  the  one  hand  or  de- 
stroyed on  the  other  hand. 

Mr.  LrrTLEFiELD.  You  can  not  very  weU  predicate  a  proposition 
on  the  protection  they  receive  if  the  act  is  destroyed,  because  it  is 
then  out  of  existence. 

Mr.  Emery.  That  is  exactly  what  the  persons  Uable  under  it  desire. 

Mr.  Davenport.  The  Sherman  antitrust  act  is  destroyed. 

Mr.  LrrTLEFiELD.  You  are  speaking  of  the  Sherman  antitrust  act? 

Mr.  Emery.  The  effect  of  this  amendment  on  the  Sherman  anti- 
trust act. 

Mr.  LrrTLEFiELD.  Not  in  respect  to  this  bill  itself? 

Mr.  Emery.  Oh,  if  the  object  be  to  secure  immunity 

Mr.  LiTTLEFiELD.  You  Contend  that  the  inserting  of  the  word 
**  unreasonable ''  wipes  it  out  completely.  That,  of  course,  is  common 
to  all  if  it  renders  it  invaUd  as  a  criminal  statute. 

Mr.  Emery.  Of  course  it  is  common  to  all  men  who  were  liable  to 
prosecution  under  it. 

Mr.  LiTTLEFiELD.  Certainly. 

Mr.  Davenport.  There  is  only  one  way  to  test  the  law,  and  that 
is  to  apply  it  to  a  specific,  concrete  instance,  because  that  is  what  must 
be  done  when  it  is  enforced.  Take  the  American  Federation  of  Labor, 
which  is  organized  under  its  constitution  for  the  purpose  of  carrying 
on  a  State  boycott.  They  walk  up  and  are  entitled  to  register 
under  that  law.  A  year  goes  by,  and  the  statute  of  limitations  has 
run  against  it. 

Mr.  LiTTLEFiELD.  That  is,  as  to  all  acts  heretofore  committed. 

Mr.  Davenport.  No;  a  year  after  they  get  immunity  for  the  future 
as  well  as  the  past. 

Mr.  LiTTLEFiELD.  Do  you  go  so  far  as  to  contend  that  if  the  Ameri- 
can Federation  of  Labor  is  organized  for  the  purpose  of  prosecuting 
interstate  boycotts,  it  would  be  liable  criminally  for  prosecutii^  an 
interstat-e  boycott  without  making  a  new  agreement  or  entering  into 
some  new  agreement  to  act  upon  ? 

Mr.  Davenport.  Certainly. 

Mr.  LiTTLEFiELD.  Youi  point  is  that  the  organization  is  criminal 
in  its  character? 

Mr.  Davenport.  Yes;  to-day. 

Mr.  LiTTLEFiELD.  That  may  oe  true,  but  as  to  subsequent  boycotts 
they  would  not  be  liable. 
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Mr.  Emeby.  That  is  exactly  the  point  I  was  commenting  on  here, 
that  they  secure  inmiunity  for  those  acts  which  flow  from  the  nature 
of  the  combination  legaUs^  and  are  thereafter  committed. 

The  language  is: 

That  no  suit  or  prosecution  b}r  the  United  Statee  under  the  first  six  sections  of  the 
said  act  approved  July  second,  eighteen  hundred  and  ninety,  shall  hereafter  be  begun 
for  or  on  account  of  any  contract  or  combination  made  prior  to  the  passage  of  this  act, 
or  any  action  thereunder,  unless  the  same  be  in  unreasonable  restraint  of  trade  or 
commerce  among  the  several  States  or  with  foreign  nations. 

Mr.  LrTTLEFiELD.  Your  proposition  is  this,  that  the  American 
Federatio];!  of  Labor  is  per  se  an  illegal  organization,  and  it  has 
already  made  contracts  and  combinations  for  the  purpose  of  carrying 
on  boycotts  under  this  law  to-day,  and  that  at  the  end  of  a  year, 
after  that  time  the  American  Federation  of  Labor  may  decide  to 
boycott  Vr.  Jones  under  the  provisions  of  this  statute  for  the  reason 
that  they  were  originally  organized  for  the  purpose  of  carrying  on 
general  Dovcotts;  but  they  oo  not,  until  after  the  expiration  of  the 
year,  develop  an  intention  to  boycott  this  particular  man.  Now,  is 
it  your  idea  that  that  language  would  render  them  immune  from 
prosecution  for  an  act  done  after  the  expiration  of  a  year? 

Mr.  Emeby.  If  it  was  to  carry  out  a  purpose  of  the  combination. 

Mr.  LiTTLEFiELD.  Could  it  properly  oe  said  that  they  had  any 
combination  or  any  purpose  to  boycott  Jones  when  the  purpose  did 
not  exist  until  a  year  after  the  law  took  effect. 

Mr.  Emery.  It  did  not  exist  with  reference  to  the  particular  indi- 
vidual, but  the  general  purpose  to  boycott  any  person  who  refused 
to  accept  the  inciustrial  concutions  required  did  exist,  and  it  has  been 
asserted,  and  in  fact  it  has  been  pleaded,  that  the  combination  is 
formed  for  that  purpose.  Now,  aiter  one  year  passes  by,  I  think 
that  is  what  follows  from  this  language,  so  ^ar  as  this  language  can 
give  it  effect. 

Mr.  LiTTLEFiELD.  I  cau  not  quite  follow  you  there. 

Mr.  Davenport.  I  most  respectfully  suggest  that  the  very  purpose 
of  that  is  to  put  the  United  States  Steel  Company,  we  will  say,  or  any 
of  those  combinations,  on  an  unassailable  foundation.  It  is  quite  a 
different  proposition  from  the  one  you  have  been  discussing. 

Mr.  LiTTLEFiELD.  That  is  a  pretty  stout  proposition. 

Mr.  Emery.  I  know  it  is.  but  you  will  observe  that  the  purpose  of 
this  act  is  to  confer  certain  oenefits  and  immunities.  This  is  certainly 
a  great  benefit.  This  exemption  from  prosecution  is  a  great  immunity 
and  it  is  not  panted  to  oi^anizations  for  profit  except  they  register 
and  comply  with  the  demands  for  information.  But,  so  far  as  these 
voluntary  organizations  are  concerned,  they  are  to  obtain  these 
advantages  by  far  less  rigorous  submission.     It  says: 

That  no  suit  or  prosecution  by  the  United  States  under  the  first  six  sections  of  the 
said  act  approved  July  second,  eighteen  hundred  and  ninety,  shall  hereafter  be 
be^^un  for  or  on  account  of  any  contract  or  combination  made  prior  to  the  passage  of 
this  act  or  any  action  thereunder. 

What  is  the  puipose  of  that?  The  purpose  of  it  is  to  establish  a 
shorter  statute  of  limitations.  A  statute  of  limitations  against  what? 
Why,  to  run  against  any  offense  committed  or  any  unlawful  thing  of 
the  nature  of  a  combination  against  which  the  law  could  apply. 
Otherwise  what  is  the  purpose  of  shortening  the  statute  of  limitations? 
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It  has  no  meaning  unless  it  be  to  prevent  the  prosecution  of  some  one. 
Now,  the  combination  which  is  bi^anized  for  the  purpose  of  carrying 
out  any  boycott  is  in  its  nature  a  criminal  combination.  Whether 
it  exists  for  the  purpose  of  boycotting  one  man  specifically  or  any 
men  generally,  wnat  is  the  difference  between  it  and  a  combination 
the  purpose  of  which  is  to  monopolize  trade  generally )  The  monopoly 
is  illegal  because  of  its  purpose,  but  it  would  surely  be  exempt  m>m 
prosecution  under  this  Dili  at  tne  end  of  the  period  here  prescribed, 
one  year  after  its  passage.  If  that  be  true  oi  a  mono])oly,  how  can 
it  be  less  true  of  the  boycotting  combinations,  no  less  crimmal  and  no 
less  ilWal  than  the  other? 

Mr.  Davenport.  The  only  criminal  thing  about  the  business  is 
the  contract.  Every  contract,  combination  in  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  is  declared 
to  be  illegal.     The  act  says:  |§ 

Every  person  who  ahaU  make  any  such  contract  or  engage  in  any  such  combination 
or  conspiracy  shaU  be  deemed  guilty  of  a  misdemeanor. 

And  they  shall  be  liable  to  prosecution. 

Mr.  Littlefield.  Yes;  but  that  clearly  refers  to  the  specific 
restraint  of  trade. 

Mr.  Emery.  I  can  not  distin^ish  between  an  action  following 
from  a  contract  enterecf  into  and  an  action  following  from  a  combi- 
nation. As  to  combinations  entered  into  afterwards,  that  is  (}uite  a 
different  matter;  but  as  to  the  acts  following  from  a  combination 
made  prior  to  the  passage  of  the  act  and  to  which  the  statute  of 
limitations  applies,  if  the  statute  of  limitations  means  anything  it  is 
to  render  them  immune  from  the  consequences  of  acts  done  as  a  result 
of  the  legalized  combination.  Then  the  voluntary  associations  con- 
sequently get  the  benefit  of  the  double  ambiguity  and  the  double 
vagueness  of  expression.  So  far  as  any  prosecution  would  be  had 
against  them  under  section  4,  which  is  the  section  that  endeavors  to 
define  and  express  the  rights  of  combinations  of  employers  or  em- 
ployees, any  combination  they  formed  would  have  to  be  m  unreason- 
able restraint  of  trade,  and  that  unreasonable  restraint  of  trade  would 
also  have  to  be  for  a  purpose  not  unlawful  at  common  law.  Now, 
we  went  into  the  subject  of  what  would  be  unlawful  at  common  law 
yesterday,  assuming  as  a  standard  the  Enghsh  common  law,  and  we 
suggested  the  standard  crea)ted  a  new  ambiguity,  and  Judge  Dav- 
enport has  suggested  a  primary  ambiguity  in  applying  the  word 
"unreasonable  as  to  such  combinations;  so  that  you  are  now  con- 
fronted with  the  proposition  that  against  the  voluntary  association 
violating  this  act  you  would  have  to  prove  a  contract  in  "unreason- 
able'' restraint  of  trade  and  "unlawful  at  common  law,"  wliich  is  an 
exceedingly  dubious,  vague,  and  shadowy  suggestion. 

I  just  wanted  to  take  a  few  moments  to  call  the  attention  of  the 
committee  to  that,  and  I  also  wanted  to  call  the  attention  of  the 
chairman  to  a  certain  point  that  has  been  frequently  referred  to  and 
constantlv  suggested  and  implied  in  the  course  of  this  discussion,  and 
that  is  that  not  only  the  amendments  excepting  organizations  of 
labor  from  this  Sherman  Act  should  be  made  for  the  reason  that  their 
contracts  were  of  a  different  nature,  but  for  the  further  reason  that 
it  was  sought  to  recomize  and  vindicate  in  this  act  the  rights  of 
combination  asserted  oy  organized  labor;  Mr.  Gompers  dwelt  on 
that  at  length.     Mr.  Low  did  say,  both  before  your  committee  and 
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before  the  Senate  committee,  that  it  woidd  be  wise,  and  it  was  neces- 
sary to  protect  these  rights  in  this  statute^  as  though  the  proper  place 
for  the  protection  and  securing  of  those  rights  was  a  Federal  statute. 
I  call  your  attention  to  a  decision  for  the  double  purpose  of  further 
confirming  the  statements  I  made  the  other  day  with  respect  to  the 
fairness  and  reasonableness  with  which  Federal  courts  in  the  course 
of  their  decisions  have  treated  the  rights  of  men  to  combine  for  the 
protection  for  their  labor  and  such  other  rights  thereimder  as  were 
necessary  for  their  protection,  provided  they  did  not  violate  the 
equal  rights  of  other  members  or  the  community,  and  secondly  for 
the  purpose  of  calling  your  attention  to  the  fact  mat  the  courts  nave 
decided  that  while  tne  Constitution  of  the  United  States  recognizes 
and  declares  the  rights  of  men  acting  in  combination,  the  protection 
and  security  of  the  rights  of  men  to  act  in  combination  does  not 
depend  upon  Federal  courts  or  upon  Federal  statutes,  but  is  exclu- 
sively to  DC  protected  by  the  enactments  of  the  respective  States. 
The  case  to  which  I  shall  call  your  attention  in  that  regard  is  that  of 
the  United  States  v.  Moore  et  al  (12^  Fed.  Reo.,  630).  This  was  a 
case  where  a  number  of  individuals  were  indicted  on  two  counts, 
charging  certain  defendants  with  a  conspiracy  to  injure,  oppress,  and 
intimidate  one  B.  J.  Grier,  a  citizen  of  the  ifnited  States,  to  prevent 
the  free  exercise  and  enjoyment  by  him  of  a  right  or  privilege  secured 
to  him  by  the  Constitution  and  laws  of  the  Unitea  Stat^,  to  wit, 
'  ^  the  rig^ht  and  privilege  of  establishing,  organizing,  and  perfecting  a 
local  union  of  the  United  Mine  Workers  of  America  at  Empire,  in  the 
county  of  Walker  and  State  of  Alabama." 

The  second  count  charges  a  conspiracy  among  the  defendants  to 
injure,  oppress,  and  threaten  said  Grier. 

The  defendant  demurred  to  the  indictment  on  the  ground  that  it 
appeared  from  the  indictment  that  the  right  or  privilege  claimed  was 
not  secured  to  said  Grier  as  a  citizen  of  the  United  States  by  the  Con- 
stitution and  laws  thereof,  and  that  said  conspiracy  and  assault  did 
not  violate  any  privilege  or  immunity  of  a  citizen  of  the  United 
States,  and  that  the  indictment  showed  that  no  offense  was  committed 
against  the  criminal  laws  of  the  United  States,  but  only  an  offense 
against  the  laws  of 'the  State  of  Alabama. 

The  court  lays  down  first  the  proposition  as  follows: 

Unquestionably  the  right  of  a  citizen  to  organize  miners,  artisans,  laborers,  or 
persons  in  any  pursuit,  as  well  as  the  right  of  incTividuals  in  such  callings  to  unite  for 
their  own  improvement  and  advancement,  or  for  any  other  lawful  purpose,  is  a  funda- 
mental right  of  a  citizen,  protected  in  every  free  government  worthy  of  the  name.  The 
9^y  issue  this  case  presents  is,  to  what  ^vemment,  under  oiur  complex  institutions, 
18  committed  the  duty  to  protect  that  right? 

The  court  goes  on  to  call  attention  to  the  fact  that  the  rights  of  men 
to  organize  and  to  act  together  for  the  protection  of  their  liberties  is 
one  of  those  natural,  inalienable  rights  that  was  in  existence  long 
prior  to  the  existence  of  the  Constitution,  and  that  that  Constitution 
recognized  that  right  and  asserted  it,  but  left  the  protection  of  it, 
hke  that  of  many  other  domestic  rights,  to  the  State.     The  court  says : 

.  '^lie  Constitution  of  the  United  States,  as  we  repeat,  left  the  power  and  duty  to  protect 
"fe,  liberty,  property,  the  pursuit  of  happiness,  freedom  of  speech,  the  press,  and 
"^ligious  liberty,  and  the  rignt  to  order  persons  and  things  within  tlieir  borders,  for  the 
protection  of  the  health,  lives,  limbs,  morals,  and  peace  of  citizens,  save  as  the  original 
power  of  the  States  over  them  might  be  disturbed  or  destroyed  by  the  specific  grants  of 
power  to  the  General  Government  where  the  Constitution  found  them — in  the  exclusive 
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keeping  and  power  of  the  State — and  denied  the  General  Grovemment  any  reeponsi- 
bility  for  or  power  over  them.  Rights  like  these  do  not  ariae  from  the  GonstituUGEi  d 
the  United  States,  and  are  in  no  wiae  dependent  upon  it. 

The  r^ht  or  privilege  here  involved  is  not  granted  in  terms  to  any  citizen  of  the 
United  States  by  any  provision  of  the  Constitution.  Its  exercise  is  not  necessary  to 
the  enjoyment  of  any  right  or  privile^  which  the  Constitution  does  specify  and  confer. 
It  does  not  result  from  relations  of  citizens  of  the  United  States  to  the  Government  d 
the  United  States,  as  needful  or  proper  to  the  discharge  of  any  duty  the  citizen  owes  it. 
Its  protection  is  not  essential  to  the  supremacy  of  the  General  Government  over  any 
matter  committed  to  it  by  the  Constitution,  nor  is  its  enforcement  a  proper  means  to 
any  end  which  the  Constitution  ordained  the  Government  of  the  United  States  to 
accomplish.  The  right  has  not  been  assailed  or  invaded  \mder  any  State  law  or  by  any 
State  authority,  or  on  account  of  race,  color^  or  previous  condition  of  servitude,  or  in 
any  other  way  tnan  by  the  acts  of  lawless  individuals.  How,  then,  can  such  an  offense 
fall  within  the  criminal  jurisdiction  of  the  courts  of  the  United  States? 

The  demurrer  to  the  indictment  was  sustained. 

I  caU  your  attention  to  that  because  one  of  the  arguments  made  for 
the  amendment  here  asked  for  was  that  this  statute  was  the  proper 
]>lace  to  assert  such  rights;  that  they  were  constitutional  rights,  the 
rights  of  citizens  to  organize  for  the  protection  of  their  contract,  and 
such  rights  ought  to  be  asserted  by  the  United  States  in  a  statute. 

Mr.  LiTTLEFiBLD.  Ought  that  not  to  be  taken  with  the  quaUfica- 
tion  that  this  is  an  attempt  to  modify  a  Federal  statute,  and  that 
quoad  Federal  le^slation,  those  rights  ought  to  be  assert-ed  so  far  as 
tnat  jurisdiction  is  concerned? 

Mr.  Davenport.  If  it  is  made  broad  enough  to  cover  both,  it  is 
illegal  as  a  whole;  but  it  is  legitimate  to  suggest  in  the  process  of 
amending  a  Federal  statute  that  such  rememes  as  they  tnink  they 
are  entitled  to  have  should  be  taken  into  account  when  we  make 
the  amendment.  That  is  a  legitimate  subject  for  discussion.  What 
weight  should  be  given  to  that  is  another  thing.  The  rights  of  labor 
is  a  matter  to  be  taken  into  account  in  determining  what  sort  of  an 
amendment  is  to  be  recommended. 

Mr.  Emery.  I  have  nothing  further  to  say  on  this  subject,  Mr. 
Chairman,  except  to  say  that  finaUy,  in  addition  to  the  arguments 
heretofore  made  against  the  bill,  we  finally  urge  that  these  later 
amendments  have  made  the  entire  subject-matter  so  vague,  so  uncer- 
tain, so^  indefinite,  so  impossible  of  intelligent  discussion,  much  less 
of  intelligent  appUcation  to  particular  sets  of  facts,  that  the  obscurity 
and  vagueness  which  clouds  the  entire  bill,  quite  apart  from  any 
discussion  of  the  substantial  things  suggested  or  contained  therein, 
is  so  great  as  to  make  the  bill  unworthy  of  consideration  as  an  amend- 
ment to  a  clear-cut,  thoroughly  interpreted,  and  effective  law.  Its 
effect  would  simply  be  to  endanger  a  piece  of  legislation  that  has 
been  on  the  statute  books  almost  twenty  years  and  has  been  inter- 
preted by  the  courts  of  the  United  States  very  carefully,  and  we  say 
therefore  the  committee  should  very  carefully  consider  the  protection 
of  existing  legislation  of  an  important  character  against  its  amend- 
ment by  obscure  legislation  the  effect  of  which  would  be,  for  that 
reason  if  for  no  other,  to  endanger  the  legality  of  the  entire  existing 
law.  I  want  to  take  occasion  personally  to  thank  the  committee 
verjr  much  indeed  for  its  patience  and  indulgence  through  a  very  long, 
difficult,  and  tiring  hearing. 

Mr.  LrrTLEFiELD.  I  want  the  notes  to  show  that  Mr.  Schulter  is 
representing  the  Antitrust  League,  appeared  at  the  session  of  the 


HBABIKG  ON  H0X7SB  BILL  19145 — ^EMEBY.  747 

committee  last  evening  and  requested  an  opportunity  to  be  heard, 
and  that  the  chairman  handed  him  his  copy  of  the  proposed  amend- 
ment last  evemng  so  that  he  could  familiarize  himself  with  it  and  be 
prepared  to  be  heard;  and  that  at  that  time  an  adjournment  was  had 
until  2  o'clock  this  aitemoon  at  the  room  of  the  Committee  on  Ex- 
penditures in  the  Department  of  Agriculture,  when  Mr.  Schulter  is 
was  to  be  heard,  and  mat  the  chairman  of  ti^e  committee  has  been  in 
session  in  that  room  from  2  o'clock  until  10  minutes  of  5  and  Mr* 
Schulteis  has  not  appeared;  and  that  under  the  circumstances,  while 
the  chairman  would  have  been  very  glad  to  hear  Mr.  Schulteis's 
suggestions  as  to  the  pending  legislation,  the  chairman  does  feel  that 
the  liearings  ought  to  be  closed,  although  li&.  Schulteis  has  notj^been 
heard. 

(At  5  o'clock  p.  m.  the  subcommittee  adjourned.) 
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